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PEOCEEDINGS  OF  A  GENSEAL  COTTET-MAETIAL  CONVENED  AT 
HEADQTTAETEES  DEPAETMENT  OF  TEXAS,  SAN  ANTONIO,  TEX., 
BT  TIETTJE  OF  THE  FOLLOWING  OEDEES: 

Special  Obdebs,  >  Hdqbs.  Depabtment  of  Texas, 

No.  264.         /  San  Antonio,  Tex.,  December  20,  1906, 

2.  A  general  court-martial  will  cohvene  at  these  headquarters  at  10  o'clock 
a.  m.,  Friday,  January  4,  1907,  or  as  soon  thereafter  as  practicable,  for  the  trial 
of  such  persons  as  may  properly  be  ordered  before  it 

DETAIL  FOB  THE  COUBT. 

1.  Col.  George  Le  Roy  Brown,  Twenty-sixth  Infantry. 

2.  Lieut  Col.  Louis  M.  Maus,  deputy  surgeon-general. 

3.  Lieut  Col.  Charles  J.  Crane,  military  secretary. 

4.  Lieut  Col.  Alfred  C.  Sharpe,  Thirtieth  Infantry. 

5.  Lieut  Col.  Edward  J.  McClemand,  First  Cavalry. 

B.  Lieut  C61.  Robert  R.  Stevens,  deputy  quartermaster-generaL 
;.  Lieut.  Col.  Frank  Baker,  Ordnance  Department 

8.  Maj.  Hamilton  S.  Wallace,  paymaster. 

9.  Maj.  Charles  W.  Taylor,  Thirteenth  Cavalry. 

10.  Maj.  Henry  D.  Snyder,  surgeon. 

11.  Maj.  Charles  J.  T.  Clarke,  Twenty-sixth  Infantry. 

12.  Maj.  Charles  A.  Bennett,  Artillery  Corps. 

13.  Maj.  John  H.  Gardner,  First  Cavalry. 

Capt  Charles  B.  Hay,  jr.,  acting  judge-advocate,  judge-advocate. 
Upon  completion  of  this  duty  the  members  of  the  court  will  return  to  their 
proper  station. 
The  travel  directed  is  necessary  in  the  military  service. 
By  command  of  Brigadier-General  McCaskey : 

C.  J.  Cbanb, 
Lieutenant-Colonel,  Military  Secretary, 

Special  Obdebs,  1  Hdqbs.  Depabtment  of  Texas, 

No.  268.         i  San  Antonio,  Tew,,  December  27,  1906. 

1.  Paragraph  2,  Special  Orders,  No.  2CA,  current  series,  these  headquarters, 
is  amended  so  as  to  direct  the  general  court-martial  thereby  appointed  to 
convene  at  these  headquarters  at  10  o'clock  a.  m.,  Monday,  February  4,  1907, 
or  as  soon  thereafter  as  practicable. 

By  command  of  Brigadier-General  McCaskey : 

C.  J.  Cbane, 
Lieutenant-Colonel,  Military  Secretary, 

Headquarters  Department  of  Texas, 

San  AntoniOj  Tex.^  February  4, 1907. 
The  court  met,  pursuant  to  the  foregoing  orders,  at  10  o'clock  a.  m. 
Present:  Col.  George  Le  Roy  Brown,  Twenty-sixth  Infantry; 
Lieut.  Col.  Louis  M.  Maus,  deputy  surgeon-general;  Lieut.  Col. 
Charles  J.  Crane,  military  secretary;  Lieut.  Col.  Alfted  C.  Sharpe, 
Thirtieth  Infantry;  Lieut.  Col.  Edward  J.  McClemand,  First  Cav- 
alry; Lieut.  Col.  Robert  R.  Stevens,  deputy  quartermaster-general; 
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Lieut.  Col.  Frank  Baker,  Ordnance  Department;  Maj.  Hamilton  S. 
Wallace,  paymaster;  Maj.  Charles  W.  Taylor,  Thirteenth  Cavalry; 
Maj.  Henry  D.  Snyder,  surgeon;  Maj.  Charles  J.  T.  Clarke,  Twenty- 
sixth  Infantry;  Jiaj.  Charles  A.  Bennett,  Artillerv  Corps;  Maj. 
John  H.  Gardner,  First  Cavalry;  Capt.  Charles  E.  Hay,  jr.,  acting 
judge-advocate,  judge-advocate. 

The  court  then  proceeded  to  the  trial  of  Maj.  Charles  W.  Penrose, 
Twenty-fifth  United  States  Infantry,  who,  having  been  brought 
before  the  court,  introduced  Lieut.  Col.  Edwin  F.  Glenn,  Fifth 
United  States  Infantry,  as  counsel,  and  Capt.  Pierce  A.  Murphy, 
First  United  States  Cavalry,  as  associate  counsel. 

Miss  Edith  Burbank  was  duly  sworn  as  reporter. 

The  order  convening  the  court  was  read  to  the  accused,  and  he 
was  asked  if  he  objected  to  being  tried  by  any  member  present 
named  therein,  to  which  he  replied  in  the  negative. 

The  members  of  the  court  and  the  judge-advocate  were  then  duly 
sworn. 

The  accused  was  then  arraigned  upon  the  following  charge  and 
specifications : 

Chaboe. — Neglect  of  duty,  to  the  prejudice  of  good  order  and  military  dis- 
cipline, in  violation  of  the  sixty -second  article  of  war. 

Specification  I. — In  that  Maj.  Charles  W.  Penrose,  Twenty-fifth  United  States 
Infantry,  commanding  the  post  of  Fort  Brown,  Tex.,  after  being  on  the 
morning  of  August  14,  1906,  between  1  and  2  a.  m.,  duly  informed  by  the  mayor 
of  Brownsville,  Tex.,  one  Doctor  Combe,  that  soldiers  of  his  command  had 
shot  and  killed  one  civilian  of  the  city  of  Brownsville,  Tex.,  and  badly  wounded 
a  lieutenant  of  police  of  that  city,  did  immediately  thereafter  and  irntil  day- 
light wholly  fail  and  neglect  to  take  or  order  sufficient  measures  or  action  by 
prompt  inspection  of  guns  or  pistols  or  othenvise,  or  any  due  exercise  of  dis- 
cipline, to  detect  the  men  engaged  in  said  attack  and  killing,  or  any  of  them, 
or  to  restrain  or  bring  them  to  justice  for  said  crime.  This  at  Fort  Brown, 
Tex.,  August  14,  190G. 

Specification  //.—In  that  Maj.  Charles  W.  Penrose,  Twenty-fifth  United. 
States  Infantry,  being  aware  of  the  feeling  of  resentment  in  his  command 
toward  citizens  of  Brownsville,  as  a  result  of  assaults  upon  certain  individ- 
uals of  the  command,  and  having  been  notified  by  a  Mr.  Evans,  of  Browns- 
ville, about  5  p.  m.,  August  13,  1906,  of  an  attack  upon  his  wife  by  a  soldier 
of  the  command,  and  knowing  of  the  infiamed  feeling  existing  in  the  town 
toward  the  soldiers  as  a  result  thereof,  did  nevertheless  fail  to  give  any  orders 
to  Capt.  EJ.  A.  Macklin,  Twenty-fifth  Infantry,  officer  of  the  day,  requiring 
special  vigilance  on  his  part  or  that  of  the  guard ;  or  to  make  frequent  inspec- 
tions, or  any  inspections  during  the  night  after  12  o'clock;  and  did  wholly 
fail  and  neglect  to  take  or  order  sufficient  measures  or  precautions  to  hold  at 
the  post  tlie  men  of  his  command,  or  in  any  manner  to  watch,  restrain,  or 
discipline  said  men;  l)y  reason  of  which  failure  certain  men  of  his  command, 
to  the  number  of  about  12  or  more,  were  enabled  to  assemble,  and  did  assem- 
ble, armed  with  rifles,  and  did  proceed  to  the  town  of  Brownsville,  Tex.,  and 
did  then  and  tliere  shoot  and  wound  and  kill  certain  citizens  thereof.  This 
at  Fort  Brown  and  Brownsville,  Tex.,  August  13  and  14,  1906. 

To  which  the  accused  pleaded  as  follows: 

To  the  first  specification,  Not  guilty. 

To  the  second  soecification,  Not  guilty. 

To  the  charge,  Not  guilty. 

The  judge-advocate  here  addressed  the  court  as  follows: 

I  have  in  the  course  of  preparation,  and  I  think  in  a  state  of  completion, 
a  map  of  the  town  of  Brownsville  and  the  post  of  Fort  Brown,  which  is  con- 
tiguous to  the  town.  This  was  not  to  be  introduced  in  evidence,  but  merely 
for  a  graphic  representation  of  what  took  place  at  certain  times,  so  that  the 
oourt  could  clearly  understand  what  was  meant  when  certain  circumstances 
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and  their  localities  were  mentioned,  members  of  the  court  not  all  being  familiar 
with  Brownsrille,  but  when  this  map  was  exhibited  to  counsel  for  the  accused 
it  was  found  to  be  not  quite  accurate,  and  steps  are  being  talien  to  malse 
this  map  as  accurate  as  possible,  so  as  not  to  convey  any  erroneous  Impression 
to  the  court,  and  I  would  lilce  to  request  a  continuance  until  this  map  can  be 
completed,  which  will  not  take  more  than  an  hour  or  two. 

To  which  counsel  for  the  accused  replied : 

We  have  no  objection  to  an  adjournment  until  such  time  as  the  court  may 
see  fit  We  would  like  at  this  time,  however,  to  ask  the  judge-advocate  if 
all  his  witnesses  are  in  the  court  room,  as  we  shall  ask  to  have  excluded  from 
the  court  room  during  examination  of  the  witnesses  those  who  have  not  been 
examined  when  we  commence  to  take  evidence. 

To  which  the  judge-advocate  replied : 

I  know  that  a  large  number  of  my  witnesses  are  present  I  am  not  familiar 
with  all  of  them,  but  I  do  see  some  I  recognize  as  witnesses,  but  as  I  will  not 
introduce  any  evidence  now,  I  do  not  think  it  necessary  to  clear  the  court 

To  which  the  counsel  replied : 

In  regard  to  the  map,  I  would  state  that  when  we  examined  the  map  from 
which  this  has  been  copied,  the  persons  familiar  with  it  informed  us,  and 
Major  Penrose  himself  is  certain,  there  are  very  grave  errors  in  it  and,  while 
we  are  not  prepared  to  admit  this  map  as  evidence,  we  recognize  the  fact  that  it 
will  be  a  material  assistance  to  the  court,  and  we  recognize  further  that  in  using 
this  map  the  court  is  bound  to  have  In  mind  a  constant  impression  or  [of] 
what  it  is  and,  therefore,  we  insist  it  be  as  accurate  as  It  can  be,  and  as 
long  as  this  map  is.  to  be  used  we  would  like  to  have  a  copy  of  it  attached 
to  the  proceedings  so  that  it  may  be  used  with  the  record  and  seen  by  the 
reviewing  authority.  We  make  this  statement  now  so  you  will  understand 
Just  how  we  feel  about  it 

To  which  the  judge-advocate  replied: 

I  think  the  counsel  is  well  aware  that  this  map  was  not  intended  to  be  intro- 
duced in  evidence  in  any  way,  and  if  the  map  is  not  accurate,  as  he  says,  the 
court  will  certainly  get  an  erroneous  impression. 

There  being  no  objection,  the  court  then  took  a  recess  until  2  o'clock 
p.  m.,  at  which  hour  the  members  of  the  court,  the  accused,  his  coun- 
sels, the  reporter,  and  the  judge-advocate  resumed  their  seats. 

The  judge-advocate  then  addressed  the  court  as  follows  : 

The  prosecution  desires  to  introduce  as  an  interpreter,  Mr.  John  I.  Kleiber, 
of  Brownsville. 

To  which  the  counsel  for  accused  replied : 

The  defense  wishes  to  object  to  Mr.  Kleiber  or  any  other  citizen  of  Browns- 
ville acting  as  an  interpreter  before  this  court  until  it  is  made  manifest  that 
there  is  no  suitable  interpreter  who  is  not  contaminated  by  influence  that  must 
exist  and  have  existed  in  the  city  of  Brownsville  since  last  August,  or  at  the 
time  this  matter  occurred,  and  we  are  particular  upon  this  point  because  this 
question  has  been  brought  into  the  domain  of  politics  and  has  been  discussed 
generally  over  the  country,  and  we  do  not  believe  we  would  be  doing  ourselves 
Justice  to  admit  as  an  interpreter  anyone  from  the  city  of  Brownsville  or  that 
neighborhood,  and  until  we  are  shown  to  our  satisfaction  that  there  is  no  one 
else  available,  we  shall  insist  on  the  objection  being  considered. 

To  which  the  judge-advocate  had  no  reply  to  make. 

The  accused,  his  counsels,  the  reporter,  and  the  judge-advocate  then 
withdrew,  and  the  court  was  closed,  and  on  being  opened  the  president 
announced,  in  their  presence,  as  follows : 

The  court  sustains  the  objection  of  the  accused  to  the  employment  of  John  I. 
Kleiber  as  chief  Interpreter,  but  authorizes  his  retention  as  additional  interpre- 
ter and  instructs  the  judge-advocate  to  employ  a  chief  interpreter  who  shall 
be  satisfactory  to  the  court-martial. 
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Mr.  George  W.  Kendall,  a  witness  for  the  prosecution,  was  duly 
sworn  and  testified  as  follows: 

DIRECT   EXAMINATION. 
QUESTIONS  BY  THE  JUDGE- ADVOCATE. 

Q.  Please  state  to  the  court  your  name,  residence,  and  occupation. — 
A.  George  W.  Kendall,  Brownsville,  Tex.;  occupation,  mechanical 
engineer. 

Q.  Mr.  Kendall,  we  have  on  the  wall  there  a  map  supposed  to  repre- 
sent the  town  of  Brownsville ;  will  you  go  to  that  map  and  point  out 
to  the  court  your  residence? 

(Witness  goes  to  map  and  points  out  residence.) 

Q.  That  is  the  corner  of  what  streets? — ^A.  Elizabeth  street  and 
what  we  call  Fifteenth  street. 

Q.  Where  were  you  on  the  night  of  August  13,  1906? — A.  I  was 
in  the  upper  story  of  this  building  where  I  live,  and  my  wife. 

Q.  Dia  anything  unusual  occur  there  that  night  of  August  13, 
1906,  in  that  vicinity,  Mr.  Kendall?  If  so,  please  state  what. — A. 
Well,  something  near  midnight — I  don't  know,  because  I  had  been  to 
sleep— I  was  woke  up  by  shots  firing,  as  I  supposed  at  the  time  it  was 
an  alarm  of  fire. 

Q.  How  many  shots  were  fired  at  first? — A.  Well,  approximately 
there  was  four  or  five  shots  fired.  I  got  up  out  of  my  bed  and  lookea 
out  of  the  window  facing  the  garrison. 

Q.  When  you  got  up  and  looked  out  what  did  you  see? — ^A.  I  saw 
some  men  moving  apparently  from  the  lower  barracks,  next  to  the 
river,  up  about  the  middle  of  the  second  barracks.  I  don't  know 
how  those  barracks  are  numbered ;  there  is  a  street  running  to  Eliza- 
beth street,  the  opening  in  between  the  two  barracks — ^soldiers'  quar- 
ters— as  you  go  in.  It  was  the  lower  one,  next  to  the  river,  and  there 
was  two  lights  kept  burning  there  when  the  moon  is  not  shining, 
there  at  the  entrance  of  the  double  gate,  and  the  lights  were  sufficient 

Q.  That  is  the  continuation  of  Elizabeth  street,  you  say? — ^A.  Yes, 
sir — Show  the  troops  of  the  post  that  were  moving,  but  at  the  time 
I  saw  the  firing  they  had  got  up  a  little  past  that,  away  from  that 
light,  and  the  only  thing  1  could  tell  that  the  firing  was  from,  was 
by  the  flash  of  two  different  shots  that  were  fired ;  those  shots  were 
apparently  fired  at  an  elevation.  That  led  me  to  believe  that  it  was 
an  alarm  of  fire,  and  as  I  could  not  see  nothing  out  of  that  window 
facing  the  post,  I  went  to  the  window  on  the  north  side  of  the  same 
room  and  looked  for  a  light  there  and,  seeing  nothing  there.  I  went 
to  the  south  side  looking  for  a  light  again,  and  told  my  wite  at  the 
time  it  must  be  a  fire,  but  after  seeing  nothing  I  went  back  to  the 
front  window  and  then  I  saw  a  number  of  men — I  judge  from  15  to 
30 — moving  up  that  way,  and  I  heard  them  talking  in  a  very  low 
voice — suppressed  voice — and  as  they  got  up  near  the  alley,  at  about 
the  center,  I  think,  of  the  second  post  from  the  alley  end,  that  is,  at 
the  left  hand  side  of  the  entrance 

Q.  Just  explain  what  you  mean  by  second  post. — A.  I  mean  the 
barracks,  the  quarters  of  the  soldiers — and  one  of  them  spoke  in  a 
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voice  that  I  could  hear,  sa3d]ig,  "  There  they  go,''  or  "  Here  we  go,** 
I  oould  not  say  which,  and  then  they  made  a  break  for  the  walL 

Q.  The  men  you  saw  up  to  that  time,  as  I  understand,  were  inside 
the  garrison  wall? — ^A.  All  of  them;  yes,  sir: 

Q.  What  kind  of  men  were  thfiae,  <fr  could  you  tell  ? — ^A.  I  could 
.  tell  first  those  that  ^lawwil  liirough  the  reflection  of  the  light  up  from 
dM  ksFwer  post  that  they  were  colored  soldiers. 

Q.  By  post  you  mean  barracks  again? — ^A.  Yes;  and  the  men  I 
saw  go  over  the  wall,  of  course,  I  supposed  were  the  same  men. 

Q.  How  many  men  did  you  see  passing  the  lights  at  the  garrison 
gate? — ^A.  I  don't  think  I  could  positively  say;  there  were  more  than 
5  or  6  passed  the  gate, 'but,  as  I  say,  I  was  only  looking  for  an  alarm 
of  fire  and  was  looking  to  see  where  the  fire  was ;  I  did  not  pay  any 
attention  to  the  numter  of  men,  and  it  is  merely  a  thought  after- 
wards that  would  make  me  say  anything  like  accurately  the  number 
of  men  there  were. 

Q.  Did  you  think  the  number  of  men,  probably  6  or  6  or  more, 
were  soldiers  or  civilians? — ^A.  They  were  soldiers. 

Q.  What  nationality — ^Americans  or  Mexicans? — A.  Colored  sol- 
diers. 

Q.  These  soldiers  were  armed,  or  not? — ^A.  Yes,  sir;  they  were 
armed — those  in  the  reflection  of  the  light  that  I  saw — ^those  that  I 
saw  shooting,  saw  the  flash  from  their  guns. 

Q.  Did  these  men  leave  the  reservation  or  not? — A.  They  mounted 
the  wall,  jumped  over  into  the  street,  and  then  they  passed  from  my 
vision  after  that  time. 

Q.  Were  those  men  in  a  loose  formation,  or  did  someone  appear  to 
be  in  command  ? — ^A.  They  appeared  to  be  in  command  of  somebody ; 
acted  that  way. 

Q.  What  was  the  state  of  the  barracks  at  this  time ;  was  there  noise 
or  silence  about  the  barracks? — A.  It  was  very  silent. 

Q.  No  noise  or  excitement  ? — A.  No,  sir. 

Q.  No  exhibition  of  fear  or  anything  of  that  sort  by  those  in  the 
barracks? — A.  No,  sir. 

Q.  Do  you  know  whether  or  not  there  is  a  sentinel's  post  ordinarily 
running  along  the  road  back  of  the  barracks? — ^A.  They  usually  have 
one  there — did  have  one  there  the  last  few  days. 

Q.  Just  where? — A.  Passing  along  before  the  men's  quarters — 
dose  in  to  the  quarters  inside  the  garrison  wall,  but  in  the  night  time 
I  could  not  say. 

Q.  You  saw  no  such  sentinel  at  the  time  of  this  occurrence? — ^A. 
Not  in  the  night;  no,  sir. 

Q.  Was  the  position  of  those  lights  you  mention  on  the  garrison 
wall  such  as  would  shine  on  the  post  of  the  sentinel? — A.  It  is  possible 
they  would,  yes,  sir;  but  I  have  never  noticed  a  sentinel  inside  the 
garrison  wall  on  duty  after  dark. 

Q.  Did  you  hear  any  other  voices  or  sounds  other  than  those  of  the 
men  you  saw  go  over  the  wall  ? — A.  No,  sir. 

Q.  No  calls  for  help  or  anything  like  that? — A.  Not  immediately 
at  the  time ;  no. 

Q.  Did  the  men  who  went  over  the  wall  have  the  appearance  of 
retreating  or  attacking? — A.  They  had  the  appearance,  as  I  supposed 
vt  the  time,  of  being  in  pursuit  of  some  one* 
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Q.  Did  you  hear  any  bugle  call  about  this  time? — A.  Yes,  sir; 
there  was  a  bugle  call,  I  think,  within  a  few  seconds  after  they  leaped 
over  the  wall — ^that  is  the  one  I  heard.  I  have  understood  since  there 
was  one  before  that,  but  I  didn't 

Q.  Was  there  any  firing  from  the  direction  in  which  these  soldiers 
had  gone,  after  the  call  of  the  bugle  sounded,  sound  of  firing  I 
mean! — A.  There  was  firing,  but  not  inside  the  garrison  wall. 

Q.  But  from  the  direction  which  these  soldiers  apparently  took 
when  they  left  the  wall? — ^A.  Yes,  sir.  • 

Q.  After  the  bugle  call  ? — A.  After  the  bugle ;  yes. 

Q.  You  heard  no  words  spoken  in  Spanish  that  night? — ^A.  No,  sir; 
I  did  not.  ' 

Q.  Was  your  house  injured  in  any  way  that  night? — A.  I  don't 
know  as  it  was  injured.  There  was  a  bullet  passed  mrough  the  house 
from  the  right-hand  side  where  I  stood  looking  at  the  garrison,  just 
over  my  head,  passed  through  the  mosquito  bar,  and  out  through  the 
other  side  of  tne  house.  My  front  room,  I  think,  just  20  feet  across 
inside  the  room  from  where  the  bullet  went  in  to  where  it  went  out, 
there  was  an  elevation  of  about  6  inches,  which  made  me  think  that 
the  person  who  fired  the  shot  was  up  on  some  elevation;  could  not 
have  been  on  the  ground,  because  the  angle  would  have  been — unless 
the  bullet  was  deiaced  in  some  way. 

Q.  Did  you  make  any  attempt,  either  by  sighting  through  the 
hole  or  holes,  or  any  other  way,  to  determine  from  what  point  this 
shot  must  have  been  fired  ? — A.  No,  sir ;  I  never  did. 

Q.  How  long  did  you  remain  looking  from  the  window  after  your 
first  arrival  there? — ^A.  After  the  first  shots  you  mean? 

Q.  After  you  first  got  to  the  window,  how  long  did  you  stay  there? 
How  long  did  you  remain  up  gazing  out  of  the  windows  after  the 
shot  passed  through  the  house,  or  after  the  first  shot  was  fired?  At 
what  time  did  you  go  to  bed — ^how  long  after  you  had  first  gotten 
up  ? — A.  I  don't  know.  It  was  more  than  half  an  hour  after  the  first 
shots  was  fired — in  fact,  the  shots  that  went  through  my  house — more 
than  half  an  hour  before  I  went  to  bed.  I  went  to  bed  after  they  had 
sent  out  a  relief.  After  the  roll  call  an  officer  took  some  men  up 
Elizabeth  street  right  past  my  window. 

Q.  After  which  you  went  to  bed  ? — A.  Yes,  sil*. 

Q.  Did  you  recognize  the  face  of  any  man  in  this  party  whom  you 
say  were  soldiers? — A.  The  men  that  were  doing  the  shooting? 

Q.  Yes;  the  men  who  were  apparently  doing  the  shooting. — ^A. 
Not  positively;  no;  but  the  man  who  gave  that  order  "  Here  we  go  " 
or  "  There  they  go,"  I  thought  at  the  time  was  a  man  who  came  to  mo 
two  or  three  days  previous  to  that  wanting  to  rent  a  little  cottage, 
stating  he  had  tfeen  in  the  Army  a  long  time  and  he  wanted  to  bring 
his  wife  there. 

Q.  Did  that  man  stete  he  was  in  the  Army  at  the  time  he  was  speak- 
ing to  you  ? — A.  Yes,  sir ;  said  he  was  a  sergeant. 

Q.  Was  he  in  the  uniform  of  a  soldier? — A.  Yes,  sir;  said  he  was 
a  sergeant. 

Q.  AVhite  man? — A.  No,  sir;  a  negro — full  blooded. 

Q.  You  never  heard  his  name  at  that  time? — A.  Never  asked  the 
name. 

Q.  Ever  see  him  after  the  night  when  the  firing  was  done  from  the 
barracks? — A.  No,  sir;  never  did. 
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Q.  Could  you  identify  this  man  if  he  was  brought  before  you? — 
A.  I  don't  think  I  could. 

Q.  You  didn't  at  that  time  notice  whether  he  had  any  insignia  on 
his  hat  calling  for  the  letter  of  his  company,  or  anything  of  that 
kind? — A.  No,  sir. 

CROSS-EXAMINATIOK. 
QUESTIONS   BT    THE   ACCUSED. 

Q.  How  old  are  you,  Mr.  Kendall? — A.  I  am  72  years  of  age. 

Q.  How  long  have  you  lived  in  Brownsville? — A.  I  have  been  in 
Brownsville  and  that  vicinity  of  the  country,  my  home,  since  the  first 
of  the  Confederate  war. 

Q.  What  have  you  been  doing  all  this  time,  sir? — A.  Well,  I  have 
been  engineering,  and  I  was  twenty-two  years  master  mechanic  of  the 
Rio  Grande  Railroad,  and  in  1882  I  quit  that  and  went  into  the  ice 
manufacturing — ^proprietor  of  the  Frontier  Ice  Works. 

Q.  How  long  have  you  been  wearing  glasses,  Mr.  Rendall? — A.  I 
have  been  wearing  glasses  since  1866. 

Q.  You  have  lost  vision  in  one  eye,  I  believe,  have  you  not?  When 
did  you  lose  that,  Mr.  Rendall?— A.  I  lost  that  in  1866. 

Q.  Do  you  wear  the  glasses  for  distance  or  for  reading  solely? — ^A. 
For  both ;  I  have  to  change  the  glasses  for  reading,  though. 

Q.  How  long  had  you  oeen  to  bed  that  night,  Mr.  RendjiU,  when 
you  first  heard  this  alarm  ? — A.  If  the  time  was  at  12  o'clock  when  the 
shooting  commenced,  I  must  have  been  to  bed  about  two  hours  and  a 
half. 

Q.  Do  you  know  what  time  it  was? — A.  I  do  not;  I  did  not  strike 
any  light  nor  look  at  my  watch  or  clock. 

Q.  As  a  matter  of  fact,  have  you  given  your  evidence  before,  Mr. 
Rendall  ? — A.  Several  times. 

Q.  Will  you  tell  the  court  to  whom  you  gave  this  evidence^  and  the 
various  occasions  when  you  gave  it? — A.  I  gave  the  evidence  in  the 
first  instance  to  the  committee  who  had  been  appointed  by  citizens 
of  Brownsville  to  investigate  the  trouble — that  was  in  Mr.  Wells' 
office.  The  second  time  I  gave  the  evidence  to  the  investigation  by 
Major  Blocksom  and  another  gentleman  from  Washington,  Mr. 
Purdy. 

Q.  Have  you  discussed  this  with  anybody  else  in  Brownsville? — A. 
Well,  I  suppose  so;   I  don't  know. 

Q.  Will  yoi^  tell  us  who  you  discussed  it  with  ? — A.  Among  our- 
selves— with  everybody. 

Q.  Will  you  tell  us  when  and  where,  and  how  often,  with  whom? — 
A.  No,  sir ;  I  could  not  tell  you. 

Q.  Can't  you  tell  whether  you  have  discussed  it  with  any  person 
at  all  ?-^A.  No,  sir. 

Q.  But  you  have  discussed  it  many  times? — A.  Well,  we  have 
talked  over  the  thing;  yes;  I  have  discussed  it  with  my  wife  and 
clos 


other  people  living  close  by  there. 

Q.  Did  you  compare  notes  with  the  people  you  call  "we?  " — A. 
No.  sir ;  I  never  did. 

Q.  Never  compared  any  notes? — ^A.  No,  sir. 

Q.  Can't  you  tell  us  any  particular  person  besides  your  wife  you 
discussed  it  with  in  the  last  six  or  eight  months? — A.  I  don't  think 
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I  could.  I  suppose  I  have  spoken  of  it,  or  it  has  been  spoken  of  by 
others  to  me  probably  one  hundred  times  since  then.  I  could  not 
identify  individuals. 

Q.  Is  your  recollection  of  the  facts  as  indistinct  as  your  recollection 
of  the  people  you  have  talked  to? — A.  Hardly,  because  the  people 
I  have  talKed  to  is  numerous.  Among  ourselves  we  have  talked  of 
It  very  nearly  every  day — someone  spoke  about  it  one  way  or  the 
other. 

Q.  And  yet  you  can't  remember  anv  single  person  you  discussed 
this  matter  with  in  Brownsville? — ^A.  No,  sir;  I  don't  think  I  could. 

Q.  In  these  other  testimonies  you  gave,  first  to  the  Citizens'  Com- 
mittee and  subsequently  to  Major  Blocksom  and  Mr.  Purdy,  did  you 
give  the  hour  at  which  this  thing  occurred  ? — ^A.  No,  sir. 

Q.  Sure  about  that? — ^A.  Sure. 

Q.  That  you  gave  it  on  neither  occasion  ? — A.  I  gave  it  only  as  I 
had  heard,  because  I  did  not  strike  a  light.  The  first  time  I  said  it 
was  a  little  after  10,  because  I  thought  I  had  only  been  asleep  a 
little  while. 

Q.  Didn't  you  mention  some  hour  in  your  next  interview? — 
A.  If  I  did  it  was  because  that  was  what  it  was  supposed  to  be. 

Q.  Didn't  you  mention  the  hour  of  12  o'clock  midiiiffht,  or  there- 
abouts, in  your  interview  with  Mr.  Purdy,  as  being  the  fixed  hour? — 
A.  I  may  have  done  so ;  yes. 

Q.  Did  you  fix  the  hour  as  a  result  of  your  discussion  with  your 
various  friends  in  the  city  whom  you  call  "  we?  " — ^A.  Undoubtedly. 

Q.  Then  you  know  nothing  about  the  hour  yourself? — A.  No,  sir. 

Q.  Which  way  does  your  house  face,  Mr.  Kendall? — ^A.  It  faces 
on  Elizabeth  street,  to  the  south,  or  west,  rather,  and  on  the  Govern- 
ment reservation  to  the  east,  and  to  the  north — that  is,  the  room 
does — the  house  faces  only  on  Elizabeth  street,  which  is  southwestern 
actually,  because  the  town  of  Brownsville  is  not  laid  off  east,  west, 
north,  and  south  diagonally  with  the  compass. 

Q.  But  the  front  of  your  house  is  toward  Elizabeth  street! — A. 
Yes,  sir;  but  there  is  only  one  window  on  the  Elizabeth  street  side 
of  the  room  I  was  in. 

Q.  How  many  rooms  in  the  upstairs  of  that  house? — A.  Three. 

Q.  How  many  in  the  front  or  toward  Elizabeth  street? — ^A.  Three. 

Q.  All  on  Elizabeth  street? — ^A.  Yes,  sir. 

Q.  Then  those  same  houses  have  windows  facing  toward  the  back, 
or  toward  the  alley? — A.  Yes,  sir. 

Q.  And  you  have  windows  facing  toward  the  fort?-r-A.  Yes,  sir. 

Q.  What  do  you  call  the  west  window  there  (indicating  the 
map)  ? — A.  The  west  window  would  be  the  window  actually  toward 
Elizabeth  street. 

Q.  I  understood  you  to  speak  of  the  east  window  toward  the  fort ; 
that  is  a  mistake  ? — ^A.  Simply  because  the  house  does  not  stand  east, 
west,  north,  and  south  diagonally. 

Q,  The  Government  wall,  I  understand,  runs  east  and  west*  How 
wide  is  that  road  of  the  Government  between  your  house? — ^A.  The 
survey  of  my  lands,  according  to  deeds  I  have,  is  30  feet  from  the 
garrison  wall,  allowing  an  alley  or  street. 

Q.  That  street  is  30  feet  wide  there? — A.  Yes,  sir. 

Q.  How  far  is  your  house  from  the  comer  of  the  road  and  Eliza- 
beth street  toward  the  city  ? — ^A.  Right  on  the  street. 
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Q.  Then  this  30  feet  includes  the  sidewalk,  if  any  is  there? — ^A. 
Thirty  feet  is  on  the  east  side  of  the  house;  30  feet,  side  what  we  call 
Fifteenth  street;  that  is  30  feet  wide. 

Q,  Can  you  see  that  pointer  there? — ^A.  Yes,  sir. 

Q.  You  notice  that  mark  right  there? — A.  Yes,  sir. 

Q.  That  is  what  you  mean  by  Fifteenth  street  ? — A.  Yes,  sir. 
^  Q.  How  far  is  it  from  the  wall,  which  I  take  it  is  on  the  further 
side  of  Fifteenth  street,  from  your  house — how  far  from  that  wall 
to  that  barracks  that  you  call  the  post  ? — ^A.  I  do  not  know,  sir. 

Q.  Well,  give  us  a  guess. — A.  I  tnink  I  should  judge  it  is  60  feet. 

Q.  Will  you  go  over  there  and  put  that  pointer  on  that  plat  ex- 
actly where  you  saw  those  soldiers  when  the  shooting  jnrst  oc- 
curred?— ^A.  The  first  men  I  saw  were  passing  along  about  midway 
between  this  wall  and  here ;  I  don't  think  there  was  more  than  5  or  6 
then;  I  know  by  the  light  that  they  were  all  soldiers.  Thev 
pas^  from  here  up  to  about  here,  when  I  saw  the  first  shots  fired. 
They  were  almost  directly  opposite  my  window.  Two  of  those  shots 
fired  that  I  saw  the  flash  from  were  elevated  naturally.  That  was 
what  made  me  think  it  an  alarm  of  fire.  The  men  passed  from  there 
and  when  they  got  up  here  there  was  30,  more  or  less — I  iudgje  about 
30 — ^and  they  came  nearly  to  the  wall;  when  that  loud  voice  was 
spoken  they  were  about  here,  and  then  they  started  that  way  and 
jumped  over  the  wall,  and  with  my  window  closed  I  could  not  see 
after  they  jumped  over  the  wall  where  they  went. 

Q,  On"  that  north  side  or  northwest  side  of  the  road  or  Fifteenth 
street,  is  there  a  fence  there  along  that  front  of  your  house? — A.  Yes, 
sir. 

Q.  How  high  is  that  fence? — A.  That's  probably  5^  or  6  feet  high. 

Q.  But  you  were  in  the  second  story? — A.  Yes,  sir;  but  that's  a 
picket  fence,  an  open  picket  fence. 

Q.  If  I  understand  you  correctly,  you  saw  the  men  here  when  they 
fired,  but  they  jumped  over  here  and  you  could  not  see  them? — A.  I 
could  see  them  go  over  the  wall  but  I  could  not  see  where  they  went, 
and  for  a  few  seconds,  or  maybe  two  minutes,  there  were  no  more 
shots. 

Q.  Will  you  put  your  pointer  exactly  where  you  saw  those  men 
jump  over  that  wall? — A.  About  here,  I  judge,  about  the  center  of 
that  barracks.  (Witness  pointed  to  a  place  near  what  is  the  closet  or 
toilet  of  B  Company,  Twenty-fifth  Infantry.) 

Q.  Do  you  know,  as  a  fact,  that  there  is  a  toilet  at  this  particular 
place,  where  I  indicate  with  my  pointer,  used  by  enlisted  men  of  the 
command  ? — A.  Yes,  sir ;  but  it  aoes  not  go  against  the  wall.  There 
is  a  distance  between  that  toilet  and  the  wall,  I  should  judge,  from 
4  to  6  feet. 

Q.  How  far  is  it  from  this  comer  here  to  that  point  there  that  is 
indicated  by  you,  would  you  say? — A.  I  should  say  150  feet. 

Q.  What  kind  of  lights  were  those  here? — ^A.  Those  were  oil 
lights — oil  lamps. 

Q.  How  many  candlepower  would  you  say  they  gave? — A.  It's 
hard  to  tell — from  50  to  60  candlepower. 

Q.  You  got  the  reflection  up  there,  did  you  ? — A.  No,  sir. 

Q.  How  far  did  you  get  that  reflection  ? — A.  Within  25  or  30  feet 
from  the  lights. 

Q.  So  there  was  no  reflection  of  candlelight  at  this  point  where 
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you  saw  them  jump  over? — ^A.  No;  T  could  not  tell  what  kind,  of 
men  were  going  over  at  all,  only  I  supposed  it  was  the  same  men  I 
saw  here. 

Q.  You  are  certain  these  men  you  saw  jump  over  there  were 
armed? — A.  No,  sir;  I  am  not. 

Q.  Are  you  certain  those  are  the  same  men  you  claim  to  have  seen 
here? — ^A.  No,  sir. 

Q.  Are  you  certain  that  any  men  you  saw  over  there  were  armed? — 
A.  Not  at  all;  I  am  only  certain  they  had  something  that  made 
flashes  like  guns,  the  two'shots  I  saw. 

Q.  Qould  you  see  the  guns? — A.  No,  sir;  none  of  them  fired  down 
here  where  there  was  light  enough  to  see. 

Q.  Could  you  see  uniforms? — A.  No,  sir;  I  could  not. 

Q.  Will  you  tell  the  court  how  you  knew  those  were  soldiers? — A. 
By  the  uniforms. 

Q.  And  yet  you  say  you  could  not  see  any  uniforms? — A.  Those 
that  I  saw  pass  here  I  saw  the  imiforms  and  saw  that  they  were 
negro  soldiers. 

Q.  And  yet  you  say  you  can  not  say  the  men  that  jumped  over 
here  were  the  same  you  saw  down  here  ? — A.  No,  sir. 

Q.  Did  you  see  these  men  have  any  arms  at  all  ? — A.  No,  sir. 

Q.  Did  you  see  them  jump  over  the  wall  at  all? — A.  I  just  saw 
the  shapes  and  saw  the  men. 

Q.  Will  you  tell  us  how  you  knew  those  men  were  soldiers? — 
A.  How  do  I  know  ? 

Q.  That  they  were  soldiers. — A.  I  can  tell  you  are  a  soldier  by 
your  uniform. 

Q.  But  I  understood  you  to  say  you  could  not  see  these  men's 
uniforms  or  their  gims. — A.  I  could  not  see  their  uniforms  or  their 
guns  at  the  time  they  mounted  the  wall  and  went  over  the  fence — I 
could  only  see  the  ones  in  the  light. 

Q.  As  a  matter  of  fact,  did  you  at  any  time  during  that  night  see 
s.nj  of  those  men  that  jumped  over  the  wall  close  enough  to  see 
their  uniforms  or  their  ffunsf — A.  No,  sir;  I  did  not. 

Q.  Then,  if  you  said  before  this  that  you  recognized  them  by 
their  uniform,  you  were  mistaken? — A.  No,  sir;  I  am  not  mistaken, 
because  those  I  saw  were  in  the  reflection  of  the  light,  but  those  I 
saw  go  over  the  wall  were  not  in  the  light  and  I  could  not  see 
whether  they  had  on  uniforms  or  not,  but  I  know  they  went  over 
the  wall  and  in  the  street. 

Q.  How  long  was  it  after  these  first  4  or  5  shots  that  you  got  up 
out  of  bed  ? — A.  I  think  I  got  up  out  of  bed  and  looked  out  before 
those  last  5  shots  were  fired ;  they  were  fired  pretty  close  together. 

Q.  Did  you  put  on  your  glasses  before  you  got  up? — A.  Yes,  sir. 

Q.  Where  do  you  keep  them  ? — A.  On  a  stand  close  to  my  bed. 

Q.  You  had  no  lights? — ^A.  No,  sir. 

Q.  But  you  had  to  put  your  glasses  on  in  order  to  see? — ^A.  Yes,  sir. 

Q.  This  is  a  2-story  house,  with  only  3  rooms  on  the  upper  floor; 
how  are  those  rooms  laid  off;  show  us,  Mr.  Kendall. — A.  Across 
that  way  and  the  hall  through  here,  across  there. 

Q.  And  you  were  in  this  comer  room  ? — ^A.  Yes,  sir. 

Q.  Did  you  have  to  go  out  of  this  comer  room  into  the  hall  in 
order  to  see  the  back? — A.  No,  sir;  this  room  runs  clear  across,  and 
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thei-e  is  a  door  in  there  that  leads  into  the  hall.  One  window  here 
and  one  here  and  one  here.  (Witness  here  indicated  that  there  was 
one  window  on  the  Elizabeth  side  of  the  street,  one  on  the  opposite 
side  toward  the  alley,  and  one  window  on  the  Fifteenth  street  or 
garrison  side,  and  that  underneath  there  was  a  shed  roof  toward  the 
alley.) 

Q.  Now,  then,  you  got  out  of  bed  and  grabbed  your  glasses,  and 
where  did  you  got — A.  To  this  front  window. 

Q.  How  lonff  was  that  after  the  first  shot  was  fired  until  you  got 
to  the  window  ? — A.  Probably  thirty  seconds. 

Q.  And  you  saw  some  men ;  which  way  were  they  going,  and  how 
many? — ^A.  Up  this  way,  5  or  6. 

Q.  Will  you  indicate  as  accurately  as  you  can  where  those  men 
were? — A.  Over  there,  a  little  nearer  the  wall  than  they  was  their 
quarters. 

Q.  How  were  those  men  dressed? — A.  They  were  dressed  like,  the 
infantry  of  the  United  States  Army. 

Q.  Give  us  a  little  more  detail. — A.  I  could  not  give  you  any  more 
detail,  because  I  don't  know  anything  like  the  technical  phrases  of  the 
uniform. 

Q.  Canyou  tell  color? — ^A.  Yes,  sir. 

Q.  Give  us  the  colors. — A.  I  don't  know  what  you  call  it,  sort  of  a 
drab,  not  a  blue  and  not  a  white.  I  did  not  see  any  blue  nor  white 
about  it;  I  should  judge  some  of  those  men  had  no  coats  on,  sort  of 
a  blue  shirt;  whether  there  was  more  than  one  that  way  or  not,  but 
it  is  my  impression  some  were  without  coats. 

Q.  Just  how  many  were  there? — A.  I  could  not  tell;  that's  just 
my  impression,  because,  as  I  say,  I  thought  it  an  alarm  of  fire,  and  I 
paid  no  attention  to  the  movements  of  those  men  at  all  other  than  to 
know  they  were  there. 

Q.  You  can't  tell  how  many  men  there  were? — A.  Five  or  six. 

Q.  Did  they  have  their  guns? — A.  Yes,  sir. 

Q.  Sure  about  that? — A.  I  would  not  swear  they  had  their  guns; 
they  did  not  have  them  on  their  shoulders ;  what  they  had  was  in  their 
hands. 

Q.  Did  they  all  have  their  gims? — A.  I  could  not  say  about  that. 

Q.  Did  you  tell  either  committee  that  they  had  their  guns? — A.  No, 
sir. 

Q.  Why  did  vou  omit  that  to  the  committee? — A.  Simply  because 
I  was  not  positive  they  had  guns;  the  only  thing  I  know  was 
the  flash  I  saw  from  their  hands — from  their  hips  apparently. 

Q.  Do  you  know  whether  they  fired  a  pistol  or  gun? — A.  No,  sir; 
I  do  not,  but  I  think  it  was  a  pistol,  because  they  held  it  that  way. 

Q.  Why  did  you  say  they  held  it  at  their  hips? — A.  If  it  was 
a  long  arm  it  must  have  been,  because  I  could  not  tell  their  shoulders 
from  the  flash ;  if  it  had  been  a  long  arm  I  could  not  tell  it.  I  saw  the 
flash  go  up  that  way  which  made  me  think  it  an  alarm  of  fire. 

Q.  You  don't  know  whether  they  were  shooting  a  pistol  or  gun  ? — 
A.  No,  sir ;  I  would  not  hesitate  to  say  they  were  shooting  pistols. 

Q.  Then  they  were  not  shooting  from  the  hip? — A.  I  don't  know 
where  they  were  shooting  from.  I  saw  the  flashes  were  near  their 
faces,  and  the  two  I  saw  were  colored  men. 

Q.  How  could  you  tell  that? — A.  Why,  certainly,  because  the  flash 
S.  Doc.  402,  60-1,  pt  2 2 
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of  it  showed  in  their  faces  just  the  fraction  of  a  g.econd.  It  might 
have  been  white  men  blacked;  I  don't  know  about  that,  but  they 
were   not  white  men  I  saw  shooting  those  two  shots. 

Q.  T^Tiere  were  they  when  they  were  fired?  We  want  to  know 
exactly. — A.  I  could  not  say  exact. 

Q.  We  want  your  best  recollection. — A.  There  is  nothing  exact 
about  any  of  my  evidence,  I  want  you  to  understand  thatj  Major  or 
Colonel ;  nothing  more  than  the  fleeting  sight  of  those  things  I  saw 
there.  The  shot  was  about  there,  I  judge  (indicating  close  to  the  red 
letter  B  on  the  map).  Those  two  men  were  not  right  together;  one  a 
little  ahead  of  the  other. 

Q.  How  far  was  that  from  the  sentinel's  post  or  beat? — A.  The 
sentinel,  where  I  saw  him  in  the  daytime,  was  on  the  sidewalk  that 
runs  right  alongside  of  the  building  here. 

Q.  How  far  wiere  those  shots  from  you ;  those  two  shots  you  speak 
of? — A.  Sixty  to  seventy-five   feet. 

Q.  Were  they  under  the  light  of  the  lamp  ? — A.  No,  sir ;  they  were 
a  little  too  far  away. 

Q.  Were  they  the  same  men  you  saw  going  across  here  ? — A.  No,  I 
did  not  say  anything  about  that.  The  time  I  saw  those  men  pass  here 
I  don't  think  I  remained  at  that  window  more  than  half  a  minute 
before  I  went  to  another  window,  looking  for  a  light  from  a  fire,  and 
after  I  looked  out  both  these  windows  I  came  back  and  saw  these 
two  shots  here  and  saw  them  go  over  the  wall.  I  did  not  leave  that 
window  again  after  I  saw  the  flash  light  of  those  two  shots  before 
they  mounted  the  wall  over  further  up.  It  was  so  dim  I  could  just 
see  the  men  on  top  of  the  wall — the  wall  was  whitewashed — a  white 
wall,  and  as  they  went  over  they  showed  diml^^ 

Q.  How  long  did  you  stay  at  that  west  window  when  you  first 
went  there? — A.  I  don't  suppose  I  stayed  there  more  than  half  a 
minute. 

Q.  Where  did  you  go  then  ? — A.  I  went  to  the  window  here  to  look 
for  a  light  up  here.     (Indicates  window  toward  alley.) 

Q.  How  long  did  you  stay  there? — A.  Just  glanced  around  and 
turned  back  to  the  window  on  Elizabeth  street. 

Q.  How  long  did  you  stay  at  this  window  on  the  north  or  alley 
side  of  your  house  when  you  first  went  there? — ^A.  Probably  quarter 
of  a  minute. 

Q.  How  long  did  you  stay  at  the  window  on  Elizabeth  street  when 
you  went  there? — A.  About  the  same  time. 

Q.  Then  where  did  you  go? — ^A.  I  turned  to  this  window. 

Q.  How  long  did  you  stay  there? — A.  Until  after  they  mounted 
the  wall. 

Q.  How  long?     I  want  to  know  the  time. — A.  Say  half  a  minute. 

Q.  Then  where  did  you  go? — A.  Well,  I  don't  know  where  I  went; 
I  probably  looked  around  from  one  window  to  the  other  for  a  while 
looking  for  a  light. 

Q.  Do  you  mean  for  rae  to  understand  that  after  that  your  recol- 
lection of  your  movements  becomes  hazy? — A.  No,  sir;  not  hazy  at 
all ;  but  the  reports  of  the  gxins  receded  up  the  alley,  or  that  way,  and 
the  men  were  out  of  my  vision;  consequently  there  was  no  use  me 
looking,  because  I  did  not  see  a  shot  fired.  After  these  men  went 
over  the  wall  there  was  not  a  sound  of  any  kind. 
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Q.  But  you  don't  know  what  you  did  after  you  quit  looking  from 
that  time?— A.  I  probably  looked  from  one  window  to  the  other  and 
was  dazed  in  regard  to  tne  cause  of  this  thing  and  was  mystified — 
supposed  the  town  might  be  on  fire.  I  had  no  apprehension  that 
they  were  shooting  at  the  town  or  anything  of  the  Kind. 

Q.  When  did  you  get  the  impression  the  soldiers  were  shooting  at 
the  town  ? — A.  The  next  morning  when  I  got  up  and  went  to  market. 

Q.  Was  that  after  you  had  discussed  this  with  some  of  your  friends 
in  the  city  ? — A.  No,  sir. 

Q.  When  did  you  arrive  at  that  conclusion  ? — A.  WTien  I  saw  the 
horse  that  was  shot — a  dead  horse  laying  right  close  to  the  sidewalk — 
when  I  went  past  him  to  go  to  market. 

Q.  Then,  because  you  savT  a  dead  horse  in  the  street  as  you  went  to 
market,  you  inferred  that  the  soldiers  in  that  garrison  had  shot  up  the 
town? — A.  No,  sir;  I  did  not  know  anything  about  the  soldiers.  I 
saw  the  horse  had  been  shot,  and  when  I  got  a  little  further  off  I  saw 
people  who  commenced  to  talk  about  what  had  been  done.  I  did  not 
know  until  after  I  came  back  from  market,  because,  being  an  old  man 
and  not  going  out  much,  I  did  not  know  much  that  was  said. 

Q.  I  understood  you  to  say  in  your  first  evidence,  the  direct  testi- 
mony, that  you  saw  into  B  Company  barracks — that  is,  the  barracks 
toward  your  house;  could  you  see  into  that  barracks? — ^A.  See  into  it? 

Q.  Yes,  sir. — A.  In  the  nighttime?  No,  sir.  I  could  see  the  bar- 
racks, of  course,  but  I  don't  think  I  could  have  discerned  a  man  walk- 
ing in  front  of  the  barracks,  even  on  the  upper  gallery,  because  the 
color  of  the  barracte  is  a  dark  color  and  the  uniforms  the  men  wore 
was  a  dark  color,  and  I  don't  think  I  could  have  seen  a  man  dis- 
tinctly. I  might  have  seen  a  form  move,  but  I  don't  think — no,  I  did 
not  see  a  man. 

Q.  Didn't  see  any  lights  at  all  in  the  barracks? — ^A.  No,  sir;  not  a 
light. 

Q.  Did  you  hear  a  bugle  call  ? — Ai  Yes,  sir. 

Q.  How  long  was  that  after  the  first  shot? — A.  I  could  not  say 
how  long  it  was,  because  the  time  that  I  could  mention  would  be  only 
approximate,  an  estimate,  a  judgment;  I  had  not  no  way  of  telling 
exactly  what  time  it  was  nor  how  long  from  any  one  occurrence  to 
another,  but  I  would  suppose  from  the  time  the  first  shot  was  fired 
until  the  bugle  call,  which  I  was  under  the  impression  was  assembly, 
was  in  the  neighborhood  of  eight  or  ten  minutes. 

Q.  Did  you  hear  what  is  known  as  assembly  sounded  ? — A.  No ;  I 
heard  a  bugle  call  that  was  different  from  most  any  bugle  call  I  am 
acquainted  with.  I  am  not  acquainted  much  with  any  of  them,  in 
fact,  but  there  seemed  to  be  a  bugle  call  that  was  assembly  or  what  I 
supposed  was  assembly  call. 

Q.  How  many  times  did  it  sound  ? — A.  I  only  heard  it  once. 

Q.  Where  was  it,  with  respect  to  your  house? — A.  Quite  a  long 
distance  from  my  house. 

Q.  What  direction? — A.  It  was,  I  should  judge,  about  east. 

Q.  You  know  where  the  guardhouse  is  there  ? — ^A.  Yes,  sir. 

Q.  Was  it  in  that  direction? — A.  Yes,  it  was. 

Q.  Then,  from  the  time  that  first  shot  was  fired,  the  two  shots, 
until  that  bugle  call,  was  eight  or  ten  minutes;  what  happened  then? — 
A.  Well,  I  don't  know  what  happened. 
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Q.  Did  you  see  anything? — A.  No,  sir.  • 

Q.  Where  were  you  ? — A.  I  was  in  my  room  upstairs  over  the  tele- 
graph office,  where  I  live. 

Q.  Had  your  curiosity  ceased  at  that  time? — A.  No,  I  don't  say  it 
ceased ;  but  a  man  of  my  age  is  not  going  to  run  downstairs  naked  to 
j  see  what's  going  on. 

i  Q.  Then  you  were  naked  at  that  time  ? — A.  Certainly,  I  undressed 

!  myself. 

!  "Q.  But  you  did  go  to  the  window  where  the  light  shines  in? — A. 

I  Yes,  sir. 

Q.  Your  nude  condition  did  not  stop  you  from  that? — A.  No;  it 
was  pretty  warm  weather  down  there  in  -August,  you  did  not  have  to 
put  on  many  clothes  to  go  to  the  window. 

Q.  But  you  don't  want  me  to  believe  it  was  on  account  of  your  nude 
j  condition  you  lost  your  interest  in  this  excitement  that  was  goin^  on, 

I  as  soon  as  the  bugte  call  sounded  ? — A.  I  had  no  interest  in  anything 

I  that  happened  after  that  bugle  call  sounded,  or  before  it  sounded, 

!  except  nre.    I  did  not  know  what  the  people  in  the  garrison  were 

doing;  they  were  all  friends  of  mine  and  1  supposed  they  were  able  to 
take  care  of  themselves. 

Q.  How  long  did  the  firing  continue  that  you  heard  ? — A.  The  first 
to  the  last  shot — that's  approximate  you  know — an  estimate — I  would 
say  ten  minutes. 

Q.  How  many  shots  did  you  hear  altc^ethcr? — A.  No  idea. 
Q.  Give  us  your  best  judgment. — A.  Well,  if  I  was  a  betting  man 
and  betting  anything,  I  would  bet  there  was  60;  I  think  I  would  be  on 
the  safe  side. 

Q.  Where  were  those  50  fired  ? — A.  Most  of  them  fired  up  street — 
uptown  somewhere. 

Q.  I  think  you  said  there  were  4  or  5  fired  at  first;  is  that  correct? 
I  don't  want  to  misquote  you. — ^A.  Yes;  there  was  positively  6  shots 
fired  before  the  men  went  over  the  wall,  and  there  might  have  been  25. 

The  court  then  took  a  recess  for  five  minutes,  and  at  4.30  o'clock  the 
members  of  the  court,  the  accused,  his  counsels,  the  reporter,  the 
witness,  and  the  judge-advocate  resumed  their  seats. 

Q.  Did  you  tell  the  Citizens'  Committee  how  many  shots  were 
fired  ? — A.  I  don't  remember. 

Q.  Did  vou  tell  Major  Blocksom  and  Mr.  Purdy  how  many  shots 
were  fired? — A.  I  think  I  estimated  the  number  of  shots  fired — in  the 
garrison  before  they  went  over  the  wall — at  30. 

Q.  How  long  ago  was  it  vou  gave  that  evidence  to  Mr.  Purdy  and 
Major  Blocksom? — A.  Well,  that's  probably  two  or  three  weeks. 

Q.  And  at  that  time  you  thought  it  was  30? — ^A.  I  estimated  it  at 
30  about. 

Q.  There  was  30  fired  at  that  place ;  where  did  you  hear  the  next 
and  how  many? — A.  The  next  shots  were  fired  were  tolerably  close 
to  the  wall ;  I  would  say  there  was  15  or  20. 

Q.  Inside  or  outside  the  wall? — A.  Outside. 

Q.  In  the  alley  ? — A.  I  don't  know  where  they  were. 

Q.  How  long  did  it  take  to  fire  these  you  have  just  said  were  out- 
side the  alley,  15  or  20  of  them? — A.  I  don't  think  it  would  exceed 
half  a  minute. 
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Q,  Did  the  firing  cease  then  ? — A.  It  was  some  time  before  I  heard 
any  more  shots. 

Q.  How  many  did  vou  hear  then  ? — ^A.  I  could  not  telL 

Q.  Your  best  recollection. — A.  A  dozen  may  be. 

Q.  Where  were  they  with  respect  to  the  others? — ^A.  Farther  up 
town ;  away  from  me. 

Q.  How  long  did  they  last? — A.  I  don't  know;  they  was  not  all 
fired  together — a  shot  now  and  then. 

Q.  Approximately,  the  best  recollection. — ^A.  May  be  half  a  minute. 

Q.  Did  you  hear  any  others  after  that? — A.  I  don't  know,  after 
that,  exactly  what  you  get  at.  The  shots  was  not  fired — I  could  not 
tell  any  amount  of  shots  fired  at  any  one  time,  there  was  firing — ^little 
intermission  and  firing  again — and  how  many  intermissions,  I  don't 
know. 

Q.  Give  us  your  best  recollection. — A.-  I  would  say  three  or  four 
intermissions. 

Q.  They  were  all  back;  of  your  house  and  uptown  ? — ^A.  Yes,  sir. 

Q.  All  fired  from  the  same  guns? — A.  I  don't  know  anything 
about  that. 

Q.  You  didn't  note  any  difference  in  the  report? — A.  No,  sir. 

Q.  Any  more  after  you  heard  those  uptown,  toward  the  garri- 
son?— A.  No;  I  think  the  last  two  shots  I  noticed  particularly  were 
fired  dose  to  the  garrison,  and  I  thought  maybe  the  men  were  coming 
back  or  a  new  party  firing. 

Q.  You  heard  how  many  then? — A.  I  think  two  only  went  through 
my  house. 

Q.  Where  were  those  fired  from  with  respect  to  your  house? — ^A. 
Toward  the  river — southwest. 

Q.  Could  you  locate  it  on  the  map,  your  best  judgment,  as  to  where 
it  came  from? — A.  No;  I  have  no  idea  only  by  the  direction  of  the 
hole  that  passed  through  the  house.  That  ball  might  have  been  de- 
faced, but  I  thought  at  the  time  it  was  fired  from  the  upper  gallery 
of  the  lower  barracks,  and  I  still  think  so,  but  it  is  only  a  supposition. 

Q.  How  long  was  it  after  the  first  shot  was  fired? — A.  I  don't 
know;  I  wouldn't  like  to  say  anything  about  the  time  the  first  and 
last  shot  was  fired,  but  it  seemed  quite  a  little  while.  I  thought  at 
the  time  it  was  ten  or  fifteen  minutes  from  the  time  the  first  shot  was 
fired  until  the  last  was  firedj  but  a  man  in  the  position  I  was  in  at 
the  time,  being  so  confused  m  regard  to  the  cause  of  this,  it  might 
have  been  much  less,  but  my  impression  was  at  that  time,  and  I  have 
no  reason  to  alter  it  since,  that  it  was  from  ten  to  twelve  minutes  from 
tiie  time  the  first  shot  was  fired  until  the  last  was  fired ;  it  might  have 
been  much  less;  that  is  only  judgment  of  mine. 

Q.  Did  you  tell  the  Citizens'  Committee  about  that  shot  that  went 
through  your  house? — A.  I  suppose  so. 

Q.  Did  you  or  did  you  not? — A.  I  don't  know  what  I  told  them. 
I  told  tiiem  what  I  thought  at  the  time.  I  don't  suppose  my  three 
evidences  put  together  would  correspond  at  all,  simply  because  I  was 
misled  in  the  first  place  of  the  cause  of  it,  and  the  result  was  so  much 
different  from  what  I  anticipated  and  what  I  thought  that  I  have 
been  under  a  quandary  about  the  whole  thing.  I  know  as  far  as  I 
am  personally  concerned,  of  all  the  troops  that  have  been  there-^ 
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there  has  been  nothing  but  friendship — and  no  one  had  any  cause  for 
anything  else,  particularly  the  soldiers. 

Q.  "We  want  your  best  recollection,  so  this  court  can  make  up  their 
minds  on  the  facts ;  we  don't  want  a  confused  recollection ;  we  want 
your  best  recollection,  if  you  will  be  kind  enough  to  give  it  to  us. — 
A.  Well,  the  facts,  as  far  as  I  am  individually  concerned,  is  hardly 
facts.  What  I  saw  and  what  I  heard  I  know  pretty  well,  but  a  man 
with  all  his  faculties,  a  young  man  in  the  prime  of  life,  might  form  a 
little  different  opinion  of  things  than  an  old  man  who  is  hard  of 
hearing  and  whose  eyesight  is  bad. 

Q.  How  long  after  you  heard  these  shots  up  town  until  vou  heard 
this  shot  that  went  into  your  house  ?  What  is  your  best  recollection  of 
this  time? — A.  I  have  told  you  that  two  or  three  times;  I  think  it  is 
from  ten  to  fifteen  minutes. 

Q.  Do  you  see  that  gentleman  sitting  on  the  rostrum  up  there, 
sirf — ^A.  Yes,  sir. 

Q.  I  will  ask  you  to  tell  me  the  color  of  his  clothes,  if  you  will — 
what  colors  you  see  in  his  clothing?  What  color  or  colors — all  the 
colors,  if  more  than  one  ? — ^A.  I  should  suppose  he  was  dressed  in  blue 
with  yellow  trimmings. 

Q.  Are  those  the  only  colors  you  see? — A.  The  only  ones  I  can 
recognize  from  here. 

Q.  Do  you  see  anything  in  his  hand? — ^A.  Yes;  I  see  something 
in  his  hand. 

Q.  What  color  is  it? — ^A.  I  don't  know  what  color  it  is — a  light 
color,  not  dark. 

Q.  Tell  us  the  color  of  the  chair  he  was  sitting  on  over  there? — 
A.  Yes,  sir.    It  is  a  wood  color — dark  wood  color ;    varnished  wood. 

Q.  Stand  up  and  look  at  the  gentlemen  in  the  back  of  the  house — 
four  gentlemen  back  there.  How  many  gentlemen  do  you  see  back 
there  by  the  stove? — ^A.  I  see  one  man — two  men. 

Q.  Is  that  all  you  can  see  back  there? 

At  this  point  the  judge-advocate  addressed  the  court  as  follows: 

The  defense  has  asked  that  all  witnesses  in  this  case  be  excluded  from  the 
room,  and  I  think  one  of  the  men  at  the  back  of  the  room  is  a  witness.  I  there- 
fore insist  that  he  leave  the  room,  as  requested  by  the  defense. 

To  which  counsel  replied : 

This  is  not  a  trick ;  I  simply  want  to  test  this  man's  sight  to  see  If  he  can 
see ;  I  want  to  know,  and  I  want  the  court  to  know.  I  know  nothing  of  the  men 
back  there ;  I  did  not  put  them  there.  I  don't  want  a  false  impression  created. 
I  did  ask  the  associate  counsel  to  get  some  men  in  the  back  part  of  the  room  bo 
I  could  at  the  proper  time  have  this  witness  interrogated  as  to  those  people.  I 
did  not  look  back  and  did  not  know  personally  who  any  of  the  people  were.  The 
whole  object  was  to  determine  whether  or  not  this  man  could  see  at  this  dis- 
tance accurately,  to  determine  the  color.  It  is  material  to  this  case,  and  I 
think  we  have  a  right  to  ask  that  question,  and  I  understood  the  judge-advocate 
to  object  to  it,  and  I  request  his  objection  be  put  in  writing  so  it  go  in  the 
record.    I  claim  that  it  is  perfectly  proi>er  cross-examination. 

To  which  the  judge-advocate  replied:* 

No  fault  whatever  was  found  with  the  method  employed  by  counsel  for  the 
defense  to  test  the  sight  of  the  witness.  It  was  simply  to  remove  a  witness 
from  the  room  to  whose  presence  the  defense  had  objected  this  morning. 
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By  the  counsel : 

I  object  to  this  for  this  reason :  The  Judge-advocate  selected  and  indicated,  or 
started  to  indicate,  the  only  man  of  all  others  that  we  were  particularly  anxious 
should  be  in  that  crowd. 

By  the  judge-advocate: 

Which  happened  to  be  the  only  witness. 

By  the  counsel : 

Are  you  sure  of  that? 

By  the  judge-advocate: 

If  you  had  allowed  me  to  call  the  name  I  would  have  been  sure  of  it 

By  the  counsel : 

I  did  not  wish  you  to  call  his  name,  as  this  witness  would  then  have  been  sure 
of  who  he  was.    Have  you  any  objection  to  the  question  or  not? 

By  the  judge-advocate: 

I  have  no  objection  to  the  question  or  answer  at  this  time  or  any  other  time^ 
Init  I  do  object  to  that  man's  presence  in  the  room. 

(The  man  was  then  requested  to  and  did  leave  the  room.) 

Q.  Will  you  tell  the  court  how  many  people  you  see  back  there  by 
that  stove? — A.  I  see  five. 

Q.  Commencing  on  the  right,  will  you  tell  us  what  colors  they  are 
dressed  in?  Your  ri^t,  sir. — A.  Dark  color;  either  blue  or  black;  I 
can't  tell  which. 

Q.  Any  other  colors  he  has  got  on? — ^A.  I  don't  recognize  any 
other  colors.    Light-colored  vest  or  shirt. 

Q.  Has  he  got  his  hat  on,  can  you  see? — ^A.  I  don't  think  he  has 
his  hat  on. 

Q.  Where  is  it? — A.  In  his  hand,  I  suppose. 

Q.  You  can  see  his  hat  in  his  hand? — A.  I  can  see  something  in 
his  hand ;  I  don't  know  what  kind  of  hat  he  wears. 

Q.  He  also  has  on  a  light  vest? — A.  Not  light,  no,  but  it  is  a  little 
different  shade  from  his  coat;  there  is  nothing  light  about  it. 

Q.  Do  you  see  his  shoes  ? — A.    Yes,  sir. 

Q.  What  color  are  they  ? — A.  Dark  color. 

Q.  Will  you  look  at  the  next  man  to  him  ?  'What  kind  of  clothes 
has  he  got  on  ? — A.  I  can  tell  he  has  an  overcoat. 

Q.  That  all  you  can  see? — A.  That's  all  I  can  see  distinctly;   yes, 

Q.  What  kind  of  a  hat  is  he  wearing? — A.  Is  not  wearing  any. 

Q.  Has  he  got  a  hat? — A.  I  don't  see  any  hat. 

Q.  Look  at  the  next  man.  What  kind  of  clothes  has  he  got  on? — 
A.  I  judge  he  has  on  a  light  blue  suit. 

Q.  What  kind  of  a  hat  is  he  wearing? — A.  I  don't  think  he  has  on 
any  hat ;  I  can't  see  his  hat. 

Q.  You  see  nothing  but  a  light  blue  suit  ?— A.  I  don't  know  whether 
light  blue  or  light  gray. 

Q.  You  don't  sec  anything,  then,  but  that  one  color;  is  that  what  I 
am  to  understand? — A"i  That's  all  I  can  see. 

Q.  Is  he  a  white  man  or  black  man?— A.  I  judge  he  is  a  white 
man ;  he  mav  have  colored  blood  in  him ;  I  don't  know. 

Q.  Take  the  next  man  to  him;  how  is  he  dressed?— A.  He  is 
dressed  in  black. 
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Q.  Do  you  see  any  other  colors? — A.  A  white  shirt 

Q.  Do  you  see  anything  else  about  him  different,  any  jewelry?— 
A.  I  can  see  a  chain. 

Q.  How  is  the  next  man  dressed? — A.  I  judge  he  is  dressed  in  a 
soldier's  uniform. 

Q.  How  is  he  standing? — A.  Stands  up  like  a  soldier. 

Q.  Stands  at  attention,  eh? — A.  Yes. 

The  judge-advocate  here  objected  as  follows: 

I  object  to  that  last  remark.  "Attention  "  has  a  peculiar  significance  to  you 
gentlemen  and  has  none  to  the  witness. 

To  which  the  counsel  replied : 

May  it  please  the  court,  he  claims  knowledge  of  soldiers,  and  I  supposed  he 
understood. 

The  court  then  instructed  counsel  to  ask  the  witness  if  he  under- 
stood the  military  term  "Attention." 

Q.  He  requests  me  to  ask  you  if  you  understand  what  is  meant  bj 
**  standing  at  attention." — A.  No;  when  you  put  the  standing  to  it 
I  don't  know  what  that  means. 

Q.  What  is  the  color  of  the  man  on  your  left? — A.  He  is  a  fair 
looking  white  man. 

Q.  Got  any  other  color  besides  the  soldier  clothes? — A.  Not  that 
I  can  see. 

Q.  What  color  is  the  man  on  the  extreme  right — ^your  right? — ^A. 
He  is  a  white  man. 

Q.  You  are  sure  about  that? — A.  No;  I  am  not  sure  of  that. 

Q.  How  many  men  are  there?  Look  closely  and  tell  us;  look 
carefully. — A.  I  can  see  five;  there  may  be  one  hiding  behind  the 
stove;  I  can't  tell. 

(The  counsel  then  had  read  portions  of  witness'  direct  testimony 
wherein  he  stated  he  recognized  the  voice  of  the  man  who  gave  the 
command  "  Here  we  go  "  or  "  There  they  go.") 

Q.  Did  you*  hear  that  evidence  just  read? — A.  Yes,  sir. 

Q.  Did  you  tell  the  Citizens'  Committee  you  thought  that  was  the 
man  when  you  went  before  them  ? — A.  No,  sir ;  I  don't  think  I  did. 

Q.  Did  you  tell  the  other  examining  people? — A.  Told  them  I 
thought  his  voice  was  similar,  he  had  a  lisp. 

Q.  When  did  you  make  up  your  mind  he  was  the  man  ? — ^A.  I  never 
made  up  my  mind  it  was  the  man. 

Q.  When  did  you  make  up  your  mind  you  thought  he  was  the 
man? — A.  At  the  time,  the  instant  I  heard  his  voice. 

Q.  Wh}r  didn't  you  tell  the  committee  then? — A.  Because  I  did 
not  think  it  was  necessary. 

Q.  When  did  you  make  up  your  mind  it  was  wise  to  tell? — A. 
When  I  was  asked  the  question. 

Q.  Will  you  show  us  where  the  man  was,  as  near  as  you  can  recol- 
lect?— A.  I  have  no  idea  where  he  was;  I  did  not  see  him — ^my  eye- 
sight— I  just  heard  the  command — I  judge  it  was  a  command. 

Q.  At  what  time  in  that  proceeding,  from  the  time  you  first  saw 
these  men  crossing  back  and  forth  on  that  walk  between  the  bar- 
racks, and  the  time  they  jumped  over  the  wall^  was  it  that  you  heard 
that  command  given  in  this  voice  you  recognized  later  on;  at  what 
period? — A.  The  time  that  the  voice  reached  me  with  the  words  I 
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Q.  Is  your  knowledge  of  the  sound  of  this  voice  as  indistinct  and 
uncertain  as  your  knowledge  of  the  number  of  shots? — A.  Well,  mv 
knowledge  is  this :  This  man  came  to  me — I  think  it  was  on  the  5th 
or  6th  of  the  month;  he  represented  himself  to  be  a  sergeant;  I 
didn't  ask  his  name.  I  had  a  small  house  vacant  in  that  alley  T 
was  using  partly  for  a  storeroom,  but  it  was  a  dwelling  house,  and 
he  saw  it  was  not  occupied  and  wanted  to  rent  the  house,  and  told  me 
the  reason — said  he  had  a  wife  coming  here  and  he  did  not  want  to 
take  her  up  in  the  tenderloin  district ;  wanted  her  close  by.  I  did  not 
care,  for  the  small  rent  I  could  get,  about  moving  my  furniture  out 
and  I  put  him  off,  and  that  man  came  to  me  three  days  in  succession 
about  that  house,  and  then  he  talked  about  himself — ^said  he  had 
been  in  the  war  in  Cuba.  He  had  a, peculiar  expression,  a  peculiar 
way  of  talking,  sort  of  a  lisp ;  he  was  a  fine  looking  man  about  40  or 
45,  and  when  I  heard  this  command  "  There  we  go  "  or  "  Here  we  go  " 
it  sort  of  struck  me  it  was  the  same  man  made  the  remark.  That's 
all  I  know  about  it ;  I  am  not  positive  one  way  or  the  other. 

Q.  Do  you  want  this  court  to  understand  that  you  heard  that  same 
identical  voice  giving  commands  that  night  that  you  had  heard  two  or 
three  days  before? — A.  No,  sir;  I  don't  want  the  court  to  understand 
anything  more  than  I  suggest  it  is  possible — my  thought.  I  don't 
know  there  is  a  man  in  that  garrison  that  ever  went  over  the  wall, 
as  far  as  I  am  positively  sure.  What  I  saw  at  that  distance  is  very 
indistinct. 

Q.  Is  it  not  a  fact  that  your  hearing  would  be  equally  indistinct 
between  the  point  pointed  out  and  your  window  ? — A.  Yes ;  equally  so. 

Q.  You  don't  mean  to  swear  before  this  court  that  the  same  man 
gave  a  command  that  night  60  or  70  feet  away  from  you  that  had 
been  talking  to  you  about  a  room  the  day  before? — A.  No,  sir;  I 
don't  swear  ne  was  or  was  not;  it  was  my  impression  he  was. 

Q.  When  did  you  formulate  that  impression? — A.  I  formed  that 
impression  immediately  when  I  heard  the  voice. 

Q.  Why  didn't  you  tell  that  Citizens'  Committee  you  had  such  an 
impression? — A.  Because  I  did  not  think  it  was  necessary;  they  did 
not  ask  me  anything  about  it.  In  fact,  everything  I  have  said  before 
the  Citizens'  Committee  or  any  other  committee,  if  anything,  has 
been  on  the  side  of  the  soldiers. 

Q.  I  believe  you  said  that  wall  was  painted  white  or  white- 
washed?— A.  Yes,  sir;  it  is  called  whitewash;  it  is  sort  of  a  blue 
whitewash,  actually;    a  little  blue  put  in  it. 

Q.  Was  it  white  or  blue? — A.  Nearly  white. 

Q.  Was  it  white  or  blue? — A.  It  was  nearly  white. 

Q.  Now,  this  man  who  asked  you  about  the  rent  of  the  house  and 
had  that  strange  lisp  saw  you  several  times? — A.  Yes,  sir. 

Q.  How  many  times?— A.  All  together  four  times,  I  think. 

Q.  Did  you  talk  to  him  a  good  deal,  more  or  less,  each  time? — A. 
No,  not  much;  he  done  most  of  the  talking. 

Q.  Could  you  recognize  him  if  you  saw  nim  here  now? — A.  I  don't 
know  whether  I  could  or  not;  I  think  I  could  if  I  saw  him  in  his 
uniform  and  he  wore  the  same  clothes  he  did  then. 

Q.  You  identify  him,  then,  by  his  clothes  and  not  his  conversa- 
tion?— A.  No;  but  there  is  a  difference  in  the  way  a  man  dresses. 
You  put  citizen  clothes  on  you  and  I  might  not  know  you.  I  would 
recognize  him  if  he  would  speak  to  me,  I  can  tell  you  that. 
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Q.  This  lisp  that  is  so  well  fixed  in  your  mind — did  he  lisp  with 
each  word  he  uttered  that  night? — A.  Well,  there  was  only  three  or 
four  words,  "  There  they  go  "  or  "  Here  we  go,"  and  the  sounds.  I 
don't  know  if  it  was  each  word  or  not.  There  was  a  queer  way  about 
it  that  made  me  think  I  identified  the  man,  that's  all. 

Q.  Was  this  matter  ever  discussed  by  jou  with  anv  citizens  of 
Brownsville  since  August  last — this  identification  of  the  man  with 
the  lisp? — A.  No,  sir. 

Q.  You  are  sure  about  that? — A.  Yes,  sir. 

Q.  You  are  sure  it  never  came  up  in  these  numerous  discussions 
that  "we"  had? — ^A.  I  don't  remember  it;  no. 

Q.  Are  you  sure  it  did  not? — ^A.  I  am  not  sure;  no. 

Q.  You  might  have  discussed  it? — A.  Well,  I  might,  but  I  don't 
think  I  did. 

Q.  You  won't  sav  positively  you  did  not? — A.  No. 

Q.  You  still  canx  remember  any  of  those  people  that  you  describe 
as  "  we  "  in  these  interviews — any  one? — A.  It  is  owing  to  what  you 
call  interviews.  I  don't  suppose  there  is  20  men  in  Brownsville  out 
what  has  talked  over  that  occurrence  among  themselves  since  it  hap- 
pened, or  probably  20  women  either. 

Q.  Pretty  generally  discussed,  was  it? — A.  Well,  I  should  say  it 
was. 

Q.  Did  you  tell  any  of  them  what  you  knew? — A.  I  might  have 
done  so. 

Q.  Could  you  remember  whether  you  told  any  particular  one? 
Could  you  tell  us  who  you  talked  to? — ^A.  No;  I  could  not. 

Q.  You  could  not  remember  a  single  soul  you  ever  discussed  it 
with? — A.  No,  I  can't.  Somebody  might  have  talked  this  thing  over 
and  I  put  in  a  word,  and  somebody  else  said  something  a  hundred 
times  since  then.  I  know  I  never  went  to  any  individual  and  told 
them  what  I  thought  about  it.  In  fact,  I  believe  I  never  told  it  to  my 
wife  what  I  actually  thought  about  it. 

Q.  Did  any  of  your  neighbors  come  to  your  house  and  discuss  it 
with  you  ? — A.  No,  sir. 

Q.  Where  were  these  various  discussions  held  ? — A.  They  might 
have  been  held  in  the  barber  shop,  or  in  the  apothecary  shop,  or  in  the 
blacksmith  shop,  or  40,000  other  places. 

Q.  Were  they  ? — A.  Of  course  it  was. 

Q.  Whose  barber  shop  did  you  discuss  it  in  ? — A.  Never  discussed 
it  in  anybody's  barber  shop.     I  said  it  might  have  been. 

Q.  Were  they  discussed  in  any  of  those  places  you  have  men- 
tioned ? — A.  I  could  not  say  where  they  were  discussed  or  by  whom ; 
I  know  it  has  been  general  conversation. 

REDIRECT   EXAMINATION. 
QUESTIONS   BY   THE   JUDGE- ADVOCATE. 

Q.  Mr.  Kendall,  the  shot  that  went  through  your  house  passed 
through  your  house  before  the  men  went  over  the  wall? — A.  No,  sir. 

Q.  After?— A.  Yes,  sir. 

Q.  Mr.  Kendall,  what  time  is  it  now,  at  the  present  moment? — A. 
You  want  me  to  look  at  my  watch  ? 

Q.  If  you  please. — ^A.  By  my  watch  it  is  16  minutes  to  0. 
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Q.  Are  there  any  lights  burning  in  this  room? — ^A.  No,  sir;  I  dont 
think  there  is.    You  mean  artificial  lights  ? 

Q.  Yes. — A.  No,  sir. 

Q.  How  far  is  it  to  the  end  of  the  room  down  there? — ^A.  About  45 
feet,  liudffe. 

Q.  Would  you  call  this  room  unusually  well  lighted  at  the  present 
time  ? — A.  No,  sir ;  I  would  not. 

Q.  Mr.  Rendall,  will  you  take  a  look  at  the  color  of  this  ceiling? 
Now,  will  you  compare  that  with  the  color  of  the  garrison  wall 
around  Fort  Brown;  is  it  similar  or  very  dissimilar? — ^A.  I  would 
not  call  it — the  garrison  wall  was  painted  with  a  blue  powder  into 
the  whitewash — that  the  first  month,  maybe,  or  a  week  after  it  wos 
painted,  it  was  a  blue  cast;  but  that  bluish  faded  out  by  degrees,  until 
the  time  we  speak  of  it  was  nearly  white — ^that  is,  a  dirty  white. 

Q.  You  spoke  of  a  small  toilet  room,  if  I  remember  you  correctly, 
near  the  middle  of  B  Company  barracks ;  did  the  men  who  went  over 
the  wall  go  over  on  the  side  toward  your  house  or  on  the  side  be- 
yond ? — A.  Yes ;  that  I  saw  went  over  on  this  side  of  the  closet. 

Q.  Namely,  on  the  side  toward  your  house? — ^A.  Yes,  sir;  a  little 
this  side  the  entrance  to  the  alley,  those  I  saw. 

Q.  How  long  an  interval  was  there  between  the  time  you  saw  those 
men  pass  under  the  light,  whom  you  declare  to  be  soldiers,  and  the 
time  you  saw  other  men,  or  perhaps  the  same  men,  go  over  the  wall  ? — 
A.  I  don't  think  it  was  thirty  seconds. 

Q.  And  the  men  under  the  light  had  guns? — ^A.  Those  that  I  saw, 
two  guns. 

Q.  And  the  men  that  jumped  over  the  wall  did  not,  as  far  as  you 
know  ? — ^A.  I  could  not  tell ;  that  was  too  far. 

Q.  It  is  probably  the  fact  that  these  soldiers  were  chasing  a  lot  of 
marauding  people  out  of  the  reservation? — A.  I  thought  they  were 
chasing  thieves ;  I  could  not  tell. 

Q.  How  long  did  it  take  the  soldiers  to  rouse  and  come  from  the 
barracks  after  this  crowd  had  jumped  over  the  wall? — A.  I  could  not 
say. 

Q.  Do  you  know  at  what  moment  the  soldiers  did  come  out  of  the 
barracks?  Did  you  either  see  or  hear  them? — ^A.  No,  sir.  I  heard 
the  men  come  downstairs,  on  the  upper  galleries,  and  come  down- 
stairs after  the  last  firing.  I  think  a  commissioned  officer  was  calling 
the  roll  or  bugle  call,  or  something  like;  but  it  was  some  time  after  the 
last  firing. 

RECROSS-EXAMINATION. 
QUESTION    BY    THE    ACCUSED. 

Q.  What  was  the  condition  of  the  weather  that  night? — A.  The 
condition  was  rather  a  dark,  starlight  night;  but  very  little  wind, 
as  far  as  I  remember. 

EXAMINATION  BY  THE  COURT. 

Q.  You  say  that  you  went  to  sleep  about  half  an  hour  after  the 
time  when  you  first  heard  the  firing  and  after  a  command  had 
marched  down  the  street;  what  must  have  been  the  time,  then,  after 
the  first  firing  before  the  command  passed  down  the  street? — ^A. 
Well,  I  judge  about  thirty  minutes. 
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(Witness  being  unable  to  clearly  understand  the  map,  and  there 
being  no  objection,  the  judge-advocate  indicated  the  corner  of 
Elizabeth  and  Fifteenth  streets,  and  she  said  that  was  where  her 
residence  was  located.) 

Q.  Mrs.  Kendall,  will  you  tell  me  what  this  is  (handing  witness  a 
photograph)  ? — A.  The  telegraph  office. 

Q.  What  is  the  telegraph  office? — A.  My  residence;  at  least,  the 
upper  part  of  it 

Q.  Do  you  recognize  that  as  such  ? — A.  Yes,  sir. 

(The  judge-advocate  submitted  in  evidence  the  photograph  men- 
tioned, which  is' hereto  appended  and  marked  — .) 

Q.  Will  you  look  at  this  and  tell  me  what  you  think  it  is  (handing 
witness  another  photograph)  ? — A.  That  is  the  gate  going  into  the 
post,  the  walk,  directly 

Q.  From  what  point  is  that  taken? — A.  From  our  front  window, 
looking  into  the  post 

Q.  What  is  that  place  (handing  witness  another  photograph)  ? — 
A.  That  is  the  large  gate,  I  think. 

Q.  From  what  point,  apparently,  is  that  taken  ? — A.  Probably  from 
the  same  window,  of  course,  there  is  a  view ;  this  is  the  large  gate  and 
this,  I  presume,  the  smaller  gate. 

Q.  What  are  those  buildings  behind  there,  do  you  know;  behind 
that  wall? — A.  Those  are  the  oarracks,  are  they  not?  The  barracks, 
the  quarters. 

(Last  two  pictures  identified  by  witness  are  hereto  appended  and 
marked,  respectively, .) 

Q.  Will  you  tell  the  court  where  you  were  upon  the  night  of  August 
13, 1906?— A.  I  was  in  bed,  awake. 

Q.  Where  ? — A.  In  my  bedroom  over*  the  telegraph  office. 

Q.  In  the  town  of  Brownsville  ? — ^A.  Yes. 

Q.  Did  anything  unusual  occur  during  this  night,  and  if  so,  please 
state  fully  to  the  court  what — ^A.  Yes ;  I  heard  a  single  shot 

Q.  About  what  time  ? — A.  I  went  to  bed  about  twenty  minutes  or 
twenty-five  minutes  after  11.  I  sat  up  reading  and  looked  at  the 
watch  about  that  time,  and  had  not  been  asleep. 

Q.  You  say  you  heard  a  single  shot? — A.  Yes,  and  then  I  think 
two  or  three  others  in  succession. 

Q.  'Wliat  did  you  do  then  ? — A.  I  sprang  up  immediately  on  hear- 
ing the  first  shot  and  went  to  the  window. 

Q.  Wliich  window  ? — ^A.  The  front  window,  looking  into  the  post 

Q.  Did  you  see  anything? — A.  Not  then;  for  a  rew  moments  I 
didn't 

Q.  When  did  you  see  anything? — A.  Well,  it  was  after  several 
shots  had  been  fired. 

Q.  And  what  did  you  see? — A.  I  heard  a  confused  sound  of  men 
talking,  low  voices,  and  seemingly  moving  backward  and  forward  in 
front  of  the  quarters  nearer  the  river. 

Q.  Could  you  see  these  men  ? — ^A.  Not  at  that  time. 

Q.  Did  you  subsequently  see  men  whom  you  thought  were  the  same 
ones? — ^A.  I  saw  men  passing  along  the  walk  toward — I  suppose  it 
would  be  the  eastern  part  geographically. 

Q.  Away  from  the  river  ? — A.  Yes. 

Q.  What  kind  of  men  were  they  ? — ^A.  I  could  not  see,  but  I  sup- 
posed they  were  soldiers,  or  men  in  the  post 
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Q.  What  made  you  suppose  that?— A.  I  did  not  suppose  anyone 
else  would  be  in  the  post  excepting  the  men. 

Q.  Did  you  see  anything  about  them  which  would  lead  you  to  be- 
lieve they  were  soldiers? — A.  No;  I  could  tell  they  were  men  moving 
along  rapidly. 

Q.  Did  these  men  at  that  time  pass  close  enough  to  the  light  for 
you  to  distinguish  them? — A.  No.     I  could  see  their  forms  distinctly. 

Q.  Could  you  tell  whether  or  not  these  men  were  white  or  col- 
ored?— A.  No,  I  could  not,  but  I  presume  they  were  colored. 

Q.  Was  there  anything  said  by  these  men  that  you  heard? — A.  I 
heard  a  remark  made,  but  I  am  not  sure  whether  it  was  during  the 
time  I  heard  them  moving  rapidly  backwards  and  forwards  there,  or 
afterwards. 

Q.  Do  you  remember  what  this  remark  was? — A.  It  was  something, 
either  "  I  told  him  to  shoot,"  or  "  I  told  him  not  to  shoot." 

Q.  What  was  the  quality  of  this  voice;  was  it  peculiar  in  any 
way? — ^A.  No,  I  don't  remember  that  it  was. 

Q.  Did  you  see  what  became  of  these  men  ? — A.  No,  I  did  not,  be- 
cause I  was  moving  from  one  window  to  the  other ;  I  did  not  remain 
only  a  few  moments  at  either  of  the  three  windows,  but  kept  looking 
from  one  to  the  other. 

Q.  Why  did  you  look  from  one  window  to  the  other? — A.  I  wanted 
to  ascertain  what  the  firing  and  trouble  was. 

Q.  About  how  many  shots  were  fired  ?  I  think  you  mentioned  you 
heard  shots. — A.  I  heard  a  number.  When  do  you  mean,  at  the  be- 
ginning of  the  firing,  or  all  through  ? 

Q.  Kindly  tell  the  court  how  many  shots  you  heard  at  the  begin- 
ning and  how  many  at  any  subsequent  time. — A.  I  heard  first  the 
single  diot,  and  then  I  heard  a  few,  3  or  4  perhaps,  in  rapid  succes- 
sion, and  then,  I  think,  a  bugle  call. 

Q.  Do  you  remember  whether  the  subsequent  shots  were  in  any 
wise  different  in  sound  or  tone  from  this  first  single  shot  you  heard? — 
A.  Perhaps  they  may  have  sounded  louder  and  more  distinct. 

Q.  How  long  did  the  bugle  call  sound  after  the  first  shot  was 
fired? — A.  I  think  it  was  a  short  call. 

Q.  How  long  a  time  was  it  after  the  first  shots  were  fired  ? — ^A.  I 
think  it  was  almost  directly  after  it,  as  well  as  I  remember. 

Q.  Was  your  house  injured  in  any  manner  that  night? — A.  Yes. 

Q.  In  what  way,  please? — A.  It  was  struck  by  a  bullet.  I  was 
standing  at  the  window,  my  husband  and  I,  at  the  window  looking 
onto  Ehzabeth  street,  stooping,  looking  through  the  window,  and  sud- 
denly my  face  and  neck  was  covered  with  dust  and  splinters;  I  did 
not  know  the  shot  had  entered  the  room ;  I  thought  it  had  struck  the 
outside  of  the  house,  for  I  distinctly  smelled  the  odor  of  the  pine. 

Q.  Did  you  at  any  subsequent  time  examine  the  house  for  bullet 
marks? — A.  I  said  then,  "We  had  better  come  away  from  the  win- 
dow," but  I  did  not  know  until  the  next  morning  that  the  bullet  had 
entered  the  wall,  had  gone  through  the  house. 

Q.  The  next  morning  did  you  examine  those  holes  to  see  whether 
you  could  tell  from  their  alignment  from  what  point  they  were 
fired?— A.  No,  I  don't  think  it  occurred  to  me  at  the  time,  but  I 
might  possibly  have  thought  it  came  from  the  first  quarters  near  the 
river. 
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Q.  You  neyer  discussed  it  with  anyone  in  vour  house! — A.  Why, 
not  especially ;  I  may  have  possibly  spoken  of  it  and  talked  of  it. 

Q.  Did  you  talk  over  it  at  aU,  especially  or  otherwise?— A.  I 
presume  I  did ;  I  can  not  recall. 

Q.  How  often?— A.  The  number  of  visitors  or  how  often— proba- 
bly a  good  many  times.    It  was  a  common  subject  of  conversation. 

Q.  It  was  a  common  subject  of  conversation? — ^A.  The  occurrence; 
certainly. 

Q.  Did  you  ever  tell  anybody  what  you  saw  that  ni^ht,  except  Mr. 
Purdy  and  Major  Blocksom? — ^A.  Yes:  I  probably  did. 

Q.  Did  anybody  ever  tell  you  what  they  saw  or  heard? — ^A.  No,  I 
don't  think  that  they  did. 

Q.  Nobody  in  the  place? — ^A.  No,  sir. 

Q.  Not  even  your  husband?— A.  Well,  I  suppose  we  saw  almost 
the  same  things,  or  might  have  seen  them,  if  he  had  been  looking  from 
the  same  window. 

Q.  Do  you  want  this  court  to  understand  that  you  never  discussed 
the  details  of  this  with  your  husband? — A.  We  spoke  of  it;  but  I 
don't  think  we  entered  into  any  special  details. 

Q.  Did  you  tell  him  what  you  saw  at  any  time? — ^A.  Yes. 

Q.  Did  you  tell  him  what  you  heard? — A.  Yes. 

Q.  How  many  times  did  you  tell  him? — ^A.  Probably  not  more 
than  once. 

Q.  When  was  that? — ^A.  I  can  not  recall  the  time,  it  might  have 
been  the  day  after  or  a  few  days  after. 

Q.  Might  it  have  been  more  than  once;  might  you  have  told 
your  husband  more  than  once  what  you  saw  that  night? — ^A.  No;  I 
hardly  think  so. 

Q.  Or  heard  that  night? — ^A.  I  do  not  remember;  I  may  have 
spoken  of  it  more  than  once,  but  I  don't  remember  especially. 

Q.  Did  he  ever  tell  you  what  he  saw  or  heard? — ^A.  I  dont  think 
he  spoke  of  it  more  than  once  or  twice. 

Q.  Did  he  tell  you  the  whole  story  of  what  he  saw  and  heard?— 
A.  Yes;  I  suppose  not  connectedly,  but  he  may  have  spoken  of  dif- 
ferent incidents  of  what  he  saw. 

Q.  As  a  matter  of  fact,  didn't  you  discuss  that  pretty  freely  witti 
your  husband  ? — A.  I  did  not,  because  he  is  not  a  tafcing  man. 

Q.  Did  you  with  anybody?— A.  As  I  said  before,  I  may  have. 

Q.  Did  you  or  did  you  not?  We  want  to  know.— A.  I  did  speak 
of  it  to  different  people. 

Q.  How  many  times?— A.  I  do  not  remember. 

Q.  Did  you  tell  them  the  whole  story?— A.  Possibly. 

Q.  Give  us  an  idea  of  how  many  times  you  have  told  this  to  other 
people. — ^A.  I  don't  think  I  can. 

Q.  Would  you  say  as  many  as  ten  times?— A.  Hardly. 

Q.  Well,  five? — A.  I  will  not  undertake  to  say  the  number  of  times, 
for  I  do  not  remember. 

Q.  Will  you  tell  any  one  person  you  have  taliked  it  over  with?— 
A.  I  can't  recall  any  special  person  I  have  talked  with. 

Q.  As  a  matter  of  fact,  was  not  this  talked  of  pretty  freely  in  the 
city  of  Brownsville  as  an  outrage? — ^A.  It  was. 

Q.  And  you  joined  in  these  conversations? — ^A.  I  certainly  did. 

Q.  And  this  was  so  commonly  discussed  that  it  made  no  impression 
on  you  who  you  talked  to? — A.  No;  I  can't  say  that 
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Q.  You  never  discussed  it  with  anyone  in  vour  house! — A.  Why, 
not  especially ;  I  may  have  possibly  spoken  of  it  and  talked  of  it. 

Q.  Did  you  talk  over  it  at  all,  especially  or  otherwise? — ^A.  I 
presume  I  did ;  I  can  not  recall. 

Q.  How  often? — ^A.  The  number  of  visitors  or  how  often — ^proba- 
bly a  good  many  times.    It  was  a  common  subject  of  conversation. 

Q.  It  was  a  common  subject  of  conversation? — ^A.  The  occurrence; 
certainly. 

Q.  Did  you  ever  tell  anybody  what  you  saw  that  ni^ht,  except  Mr. 
Purdy  and  Major  Blocksom? — ^A.  Yes;  I  probably  did. 

Q.  Did  anybody  ever  tell  you  what  they  saw  or  heard? — A.  No,  I 
don't  think  that  they  did. 

Q.  Nobody  in  the  place? — ^A.  No,  sir. 

Q.  Not  even  your  nusband  ? — ^A.  Well,  I  suppose  we  saw  almost 
the  same  things,  or  might  have  seen  them,  if  he  had  been  looking  from 
the  same  window. 

Q.  Do  you  want  this  court  to  understand  that  you  never  discussed 
the  details  of  this  with  your  husband? — ^A.  We  spoke  of  it;  but  I 
don't  think  we  entered  into  any  special  details. 

Q.  Did  you  tell  him  what  you  saw  at  any  time? — ^A.  Yes. 

Q.  Did  you  tell  him  what  you  heard  ? — ^A.  Yes. 

Q.  How  many  times  did  you  tell  him? — ^A.  Probably  not  more 
than  once. 

Q.  When  was  that? — ^A.  I  can  not  recall  the  time,  it  might  have 
been  the  day  after  or  a  few  days  after. 

Q.  Might  it  have  been  more  than  once;  might  you  have  told 
your  husband  more  than  once  what  you  saw  that  night? — ^A.  No;  I 
hardly  think  so. 

Q.  Or  heard  that  night? — A.  I  do  not  remember;  I  may  have 
spoken  of  it  more  than  once,  but  I  don't  remember  especially. 

Q.  Did  he  ever  tell  you  what  he  saw  or  heard? — ^A.  I  don't  think 
he  spoke  of  it  more  than  once  or  twice. 

Q.  Did  he  tell  you  the  whole  story  of  what  he  saw  and  heard? — 
A.  Yes;  I  suppose  not  connectedly,  but  he  may  have  spoken  of  dif- 
ferent incidents  of  what  he  saw. 

Q.  As  a  matter  of  fact,  didnt  you  discuss  that  pretty  freely  with 
your  husband  ? — A.  I  did  not,  because  he  is  not  a  talking  man. 

Q.  Did  you  with  anybody? — A.  As  I  said  before,  I  may  have. 

Q,  Did  you  or  did  you  not?  We  want  to  know. — ^A.  I  did  speak 
of  it  to  different  people. 

Q.  How  many  times? — A.  I  do  not  remember. 

Q.  Did  you  tell  them  the  whole  story? — A.  Possibly. 

Q.  Give  us  an  idea  of  how  many  times  you  have  told  this  to  other 
people. — A.  I  don't  think  I  can. 

Q.  Would  you  say  as  many  as  ten  times? — A.  Hardly. 

Q.  Well,  five? — A.  I  will  not  undertake  to  say  the  number  of  times, 
for  I  do  not  remember. 

Q.  Will  you  tell  any  one  person  you  have  talked  it  over  with? — 
A.  I  can't  recall  any  special  person  I  have  talked  with. 

Q.  As  a  matter  of  fact,  was  not  this  talked  of  pretty  freely  in  the 
city  of  Brownsville  as  an  outrage? — ^A.  It  was. 

Q.  And  you  joined  in  these  conversations? — ^A.  I  certainly  did. 

Q.  And  this  was  so  commonly  discussed  that  it  made  no  impression 
on  you  who  you  talked  to?— A.  No;  I  cant  say  that 
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Q.  Will  you  tell  ns  exactly  what  the  situation  us  [was]  in  regard  to 
that,  please^  because  we  want  to  know  ?  Anybody  ever  tell  you  not. 
to  admit  this  in  court? — ^A.  No  one  ever  did. 

Q.  Will  you  think  the  matter  over  and  give  us  the  benefit  of  your 
l>cst  recollection  now  as  to  who  you  ever  discussed  this  with  freely 
and  how  often? — ^A.  No,  sir;  I  will  not,  because  I  don't  think  I  could 
give  you  a  correct  answer. 

Q.  Why  not? — ^A.  Because  I  may  have  spoken  about  it  to  a  num- 
ber of  people  casually;  I  dont  remember. 

Q.  As  a  matter  of  fact,  Mrs.  Rendall,  is  this  the  class  of  subject  you 
would  discuss  casually?  Is  it  not  a  subject  you  would  discuss  with  a 
great  deal  of  feeliujg,  naturally? — ^A.  Yes. 

Q.  Didn't  you  discuss  it  with  a  great  deal  of  feeling  with  a  number 
of  people? — ^A.  Yes. 

Q.  If  you  did  discuss  it,  tell  me  why  you  can't  remember  one  sin- 
gle person  in  Brownsville  you  discussed  it  with? — A.  I  could  give 
the  names,  certainly,  of  some  of  my  friends  I  discussed  it  with. 

Q.  When  you  were  calling,  or  when  ? — ^A.  When  I  was  calling,  yes, 
and  when  they  were  calling. 

Q.  WTien  you  were  calling  and  when  they  were  calling  on  you.  So 
it  might  have  been  discussed  in  your  own  house  with  your  friends  ? — 
A.  It  might  have  been,  but  very  few  times,  because  some  weeks  the 
callingwas  limited. 

Q.  Why? — ^A.  I  presume  the  people  were  disturbed  and  uneasy 
about — the  outrage,  1  presume,  you  would  call  it. 

Q.  You  mean  to  say  they  were  afraid  to  get  together;  is  that  the 
impression  you  want  to  give? — A.  Not  that  exactly,  but  they  just 
did  not  go  out;  didn't  call  upon  me  very  often. 

Counsel  for  the  accused  addressed  the  court  as  follows: 

In  order  tbat  the  record  may  be  straight,  if  I  may  be  pardoned,  I  will  make 
somewhat  of  an  explanation  of  these  pictures.  I  understand  they  are  the  same 
that  appear  in  the  report  of  Mr.  Purdy,  and  the  defense  has  just  explained  to 
the  judge-advocate  that  there  is  no  objection  to  the  printed  matter  underneath 
the  pictures  being  examined  in  connection  with  the  pictures;  they  indicate  to 
the  court  the  points  from  which  the  various  pictures  were  taken.  For  instance, 
the  picture  showing  the  front  gate  and  the  small  gate  was  taken  from  the  front 
of  the  Western  Union  office,  showing  the  main  gate  and  garrison  wall  looking 
southeast.  The  house  known  as  the  Western  Union  building  was  taken  from 
in  front  of  the  garrison  wall,  evidently  in  what  is  described  as  Fifteenth  street 
The  next  picture  shows  the  small  gate  and  the  road  inside  of  the  garrison  with 
the  ends  of  two  sets  of  quarters,  that  we  take  it,  are  quarters  on  the  officers 
row  in  the  rear.  This  was  taken  from  Mrs.  Kendall's  room  in  the  Western 
Union  building  looking  toward  the  garrison.  It  shows  the  small  gate,  as  I  said, 
and  the  sidewalk  and  the  road.  We  simply  wish  to  call  attention  in  that  con- 
nection to  the  fact  that  on  account  of  tricks  of  photography  that  distance 
looks  about  200  yards,  when  as  a  matter  of  fact,  as  I  understand  it,  the  dis- 
tance from  the  wall  to  the  barracks  is  only  about  60  feet 

Q.  When  did  they  commence  to  call  on  you,  Mrs.  Rendall;  how 
long  after  August  18? — A.  Probably  friends  came  in,  probably  two 
or  three  weeks  or  a  week  after  the  white  soldiers  came  there.  I  don't 
remember  that  exactly. 

Q.  Where  were  you  exactly  when  you  heard  that  first  shot? — 
A.  The  first  shot  that  was  fired  ? 

Q.  Yes. — ^A.  I  was  lying  in  bed  awake,  I  had  not  been  asleep 
at  all. 

Q.  What  were  you  doing? — ^A.  I  was  simply  lying  down. 
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Q.  Not  doinff  anything? — ^A.  Simply  awake,  that's  all  I  can  say. 

Q.  What  had  you  been  doing  that  evening,  Mrs.  E^ndall,  up  to 
the  time  you  laid  down  ? — ^A.  I  had  been  readmg. 

Q.  What  were  you  reading? — ^A.  I  can't  remember,  probably  a 
magazine  or  a  novel ;  I  don't  remember. 

Q.  When  did  you  quit  that? — ^A.  I  think  probably  20  or  25  min- 
utes after  11. 

Q.  Whereabouts  were  you  lying  down,  what  part  of  vour  house? — 
A.  The  bed  stood  immeaiately  at  the  side  of  the  window  where  the 
shot  came  through,  against  the  wall. 

(Counsel  goes  to  map  on  wall  and  explains  to  witness  what  each 
mark  represents;  shows  her  the  streets,  the  houses,  etc.) 

Q.  Now,  which  room  did  you  sleep  in  in  your  house?  First  tell 
us  how  many  rooms  are  in  your  house? — ^A.  There  are  two  rooms 
and  the  hall  running  across. 

Q.  Where  were  you,  in  the  room  toward  the  garrison? — ^A.  Yes. 

Q.  Does  that  room  run  from  front  to  back  toward  Washington 
street?  The  full  depth  of  the  house  from  Elizabeth  street  to  Wash- 
ington street? 

(Witness  here  indicates  that  the  door  in  the  center  of  the  picture 
is  the  door  into  the  telegraph  office  and  that  the  entrance  to  her  own 
apartments  is  on  the  side  01  the  house  toward  the  city  of  Brownsville 
and  farthest  from  the  garrison.) 

Q.  Will  you  tell  us  how  you  got  into  your  bedroom  from  down- 
stairs?— ^A.  There  is  a  hall  aownstairs  with  a  staircase  leading  to  the 
upper  hall. 

Q.  Straight  up? — A.  Yes. 

Q.  How  do  you  turn  when  you  get  to  the  top  of  the  stairs  to  get  to 
your  room  which  is  on  the  farther  side  of  the  house  from  the  stair- 
way ? — A.  Turn  to  the  right. 

Q.  Do  you  go  the  whole  length  of  the  house  toward  the  garrison  to 
get  into  your  room? — ^A.  Yes. 

Q.  There  is  a  hall  there  the  whole  length? — ^A.  Yes,  sir;  and  a 
small  hall  cutting  off  the  staircase. 

Q.  How  many  rooms  on  the  front? — ^A.  Two  rooms  only  on  the 
front. 

Q.  Are  there  any  rooms  in  the  back  of  the  house? — A.  Yes;  there 
are  a  bathroom  and  another  small  room  or  pantry. 

Q.  Where  is  that  small  room  or  pantry  you  speak  of? — ^A.  It  is 
just  back  of  the  staircase  coming  up  mto  the  hall. 

Q.  What  windows  have  you  m  tnis  room  that  you  were  in  toward 
the  garrison  ? — ^A.  There  are  thijee  windows  in  the  room,  one  looking 
directly  into  the  post,  the  end  window,  and  one  on  the  side,  which  also 
gives  a  view  of  it ;  I  suppose  you  call  it  the  end  of  the  room  looking 
onto  the  side  wall.     (Indicates  toward  the  garrison.) 

Q.  One  on  the  front,  one  on  the  side  toward  the  gaprison,  and  the 
other  looking  onto  Elizabeth  street  from  the  other  end.  Does  not 
your  house  front  on  Elizabeth  street? — ^A.  Yes. 

Q.  You  have  one  window  on  Elizabeth  street  in  your  room? — A. 
Yes ;  that  is  the  bedroom. 

Q.  That  then  is  the  one  on  the  front  or  Elizabeth  street  side? 
Where  are  the  other  two?  Is  there  more  than  one  window  on  the 
Elizabeth  street  side? — ^A.  No;  only  one. 
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Q.  Now,  where  are  the  other  two  windows  in  that  room? — ^A.  One 
on  the  end  looking  toward  the  post,  and  the  other  is  across  on  the 
other  side  on  the 

Q.  Looking  which  way? — ^A.  Looking  directly  toward  the  wall  or 
the  quarters. 

Q.  I  understood  you  to  say  there  was  one  window  on  Elizabeth 
street  and  one  here,  which  looks  toward  the  wall,  and  where  would 
the  other  one  be,  looking,  as  you  say,  toward  the  wall — on  what  side? 

(Witness  here  indicates  that  she  was  in  the  room  of  the  house 
toward  the  garrison  upstairs.  That  there  is  a  window  on  Elizabeth 
street  and  one  facing  directly  toward  Fifteenth  street  or  the  road 
separating  the  garrison  from  the  citv  of  Brownsville,  and  one  lookine 
toward  Washington  street  or  the  alley  between  Elizabeth  street  and 
Washington  street,  looking  over  what  is  known  as  the  shed.) 

A.  The  streets,  as  far  as  I  am  concerned,  I  only  know  one  or  two 
streets  in  the  town  by  their  names,  and  I  presume  this  side  window 
looks  into  Elizabeth  street.  That  would  bie  Elizabeth  street  looking 
directly  into  the  post,  is  it  not? 

Q.  You  were  in  bed  when  the  first  shot  was  fired? — A.  Yes,  sir. 

Q.  What  did  you  do? — ^A.  I  sprang  up  immediately. 

Q.  Went  where? — ^A.  To  this  window. 

Q.  Which  one,  show  us  on  the  map. 

At  this  point  the  court  was  closed,  and  the  accused,  his  counsels, 
the  witness,  the  reporter,  and  the  judge-advocatee' withdrew,  and 
when  the  court  was  opened  the  president  announced,  in  their  presence, 
as  follows: 

I  am  instmcted  by  the  court  to  request  the  Judge-advocate  and  the  counsel  for 
the  defense  to  prepare  any  diagrams  or  other  matter  that  they  might  think 
would  facilitate  the  examination  of  witnesses,  prior  to  the  interrogation  of  the 
witnesses  for  evidence  before  the  court,  with  a  view  of  facilitating  the  examina- 
tion of  the  witnesses. 

Counsel  for  accused  here  addressed  the  court  as  follows: 
The  defense  is  very  glad  indeed  to  cooperate  in  that  to  their  utmost 
The  court  then  took  a  recess  until  2  o'clock  p.  m.,  at  which  hour  the 
members  of  the  court,  the  accused,  his  counsels,  the  reporter,  the  wit- 
ness, and  the  judge-advocates  resumed  their  seats. 

Q.  Mrs.  Kendall,  this  is  a  plat  of  your  house,  which  shows  the 
position  of  the  rooms  in  the  upper  floor.  (Counsel  thoroughly 
explains  plat  to  witness.) 

Counsel  then  addressed  the  court  as  follows: 

Under  the  instructions  of  the  court  of  this  morning,  the  judge-advocate 
had  prepared,  and  the  defense  is  willing  to  accept,  a  rough  plan  or  plat  of 
the  upstairs  of  what  is  known  as  the  Western  Union  Telegraph  office,  or 
the  rooms  occupied  by  Mr.  and  Mrs.  Kendall  at  the  time  of  the  occurrence  of 
August  13,  last,  and,  before  proceeding  further,  I  would  like  to  have  the  court 
examine  this  so  that  they  will  understand  exactly  what  is  meant  by  the  several 
questions.  I  would  like  to  state  further  to  the  court  that  the  entrance  to  that 
house,  as  stated  positively  In  evidence  this  morning,  is  on  the  side  further  away 
from  the  garrison  and  that  the  entrance  to  the  lower  part  of  the  house  is  in 
the  center  of  the  building  on  Elizabeth  street,  therefore  the  plat  shows  con- 
clusively exactly  where  Elizabeth  street  is. 

(Each  member  of  the  court  examined  the  plat,  which  is  liereto 
appended  and  marked  — .) 
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The  court  then  requested  that  the  points  of  the  compass  be  indicated 
on  the  plat  in  the  same  manner  as  on  the  map,  also  that  the  track  of 
the  bullet  be  indicated  as  well,  that  is  as  near  as  can  be,  the  entrance 
and  the  exit. 

Counsel  here  addressed  the  court  as  follows: 

I  shaH  have  to  object  to  that,  unless  it  is  given  as  evidence.  I  don*t  think  it 
either  fair  or  right  that  the  judge-advocate  or  the  defense  should  indicate  any 
such  thing.  I  am  perfectly  willing  the  Judge-advocate  or  the  court  shall  indi- 
cate that  as  evidence,  but  I  don't  think  it  fair  unless  it  is  brought  out  as 
evidence. 

The  above  request  was  then  withdrawn  by  the  member  of  the  court. 

Q.  Mrs.  Kendall,  was  there  ia  light  in  your  room  at  the  time  the 
firing  occurred? — ^A.  There  was  not 

Q.  When  had  it  been  put  out? — ^A.  When  I  retired  about  twenty 
or  twenty-five  minutes  after  11. 

Q.  I  think  you  said  in  your  evidence  this  morning  that  you,  at 
the  first  shot,  jumped  out  of  bed  and  went  imm^ately  to  the 
window. — ^A.  Yes,  sir. 

Q.  Will  you  tell  the  court  which  window  you  went  to? — A.  To  the 
end  window,  looking  into  the  post.  The  small  gate  is  opposite  the 
window. 

Q.  Can  vou  show  us  on  the  plat,  Mrs.  Kendall,  which  window  you 
mean?  It  that  will  confuse  you,  can  you  tell  us  which  street  you 
were  looking  over? — ^A.  I  suppose  it  would  be  Fifteenth  street, 
wouldn't  it? 

Q.  The  one  that  runs  by  the  gable  end  of  your  house  is  Fifteenth 
street. — ^A.  That  is  the  window ;  I  call  it  the  end  window  because  it 
is  the  gable.  (Witness  indicated  on  map  window  looking  over  Fif- 
teenth street,  or  in  the  gable  end  of  the  house.) 

Q.  Did  your  husband  go  to  the  same  window? — ^A.  After  a  mo- 
ment or  two;  he  didn't  get  up  immediately  when  I  did,  but  almost 
directly  afterwards. 

Q.  Were  you  both  looking  out  the  same  window  then? — ^A.  Yes; 
but  not  all  the  time. 

Q.  How  long  was  it  after  you  got  to  the  window  there  until  you 
heard  the  next  shots  you  mentioned? — ^A.  They  came  almost  imme- 
diately. 

Q.  After  you  reached  the  window  ? — ^A.  Yes. 

Q.  About  how  many  did  you  say  occurred  at  that  time,  as  you 
recall  it? — A.  The  first^  single  shot,  then  I  think  there  were  perhaps 
8  or  4 ;  I  can't  be  positive,  but  I  think  about  that  many. 

Q.  And  up  to  that  point  you  had  not  seen  anybody  moving  at 
all? — A.  No;  I  had  not,  because,  as  I  told  you,  I  thought  it  was  a 
fire  alarm. 

Q.  There  was  an  interval  after  these  8  or  4  shots,  or  whatever  the 
second  bunch  of  shots  was? — ^A.  A  very  short  interval,  and  I  think 
then  the  bugle  call. 

Q.  Then  there  were  more  shots? — ^A.  There  were  more  shots. 

Q.  About  how  many,  as  you  recall? — ^A.  Oh,  a  number. 

Q.  Could  you  give  us  any  idea  at  all  of  about  how  many? — A.  No, 
I  cant;  a  number  in  succession. 

Q.  Could  you  tell  us  about  where  those  shots  were? — ^A.  They 
sounded  to  me  in  the  post  somewhere — about  the  wall,  or  perhaps 
beyond  the  quarters. 
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Q.  On  the  other  side  of  the  quarters  from  you? — ^A.  Yes. 

Q.  Did  they  sound  very  distinctly? — ^A.  Very. 

Q.  You  thmk  they  might  have  been  on  the  parade  side  of  the 
quarters,  do  I  understand  you? — ^A.  They  might  possibly  have  been. 
•  Q.  Were  you  still  standmg  at  that  same  wmdow  all  this  time? — 
A.  No,  sir;  I  moved  around  to  the  different  windows. 

Q.  Can  you  remember  how  long  you  did  stay  at  that  window — ^the 
one  you  firet  went  to? — ^A.  Perhaps  a  minute  or  two. 

Q.  And  then  which  one  did  you  go  to? — ^A.  To  the  one  looking 
over  the  shed. 

Q.  Did  you  see  anything  out  of  that  window? — ^A.  No. 

Q.  The  bugle  call  had  gone  before  you  went  to  that  window,  as  I 
understand? — ^A.  I  think  so. 

Q.  Do  you  remOTaber  how  long  you  stayed  at  that  window? — ^A. 
Just  a  moment  or  two. 

Q.  Could  you  see  the  wall  from  that  window  ? — A.  Distinctly. 

Q.  Did  you  see  any  men  from  that  window? — A.  No,  sir;  not 
then. 

Q.  Now,  what  window  did  vou  see  the  men  from? — ^A.  From  the 
front  window,  running  along  tne  wall. 

Q.  The  one  that  looks  over  Fifteenth  street? — ^A.  The  end  win- 
dow. 

Q.  About  how  far  from  the  wall  were  those  men  at  that  time? 

At  this  point  the  court  took  a  recess  until  2.40  o'clock  p.  m.,  at 
which  hour  the  members  of  the  court,  the  accused,  his  counsels,  the 
reporter,  the  witness,  and  the  judge-advocates  resumed  their  seats. 

Q.  About  how  far  were  these  men  from  the  wall  at  that  time,  or 
when  you  said  they  were  running  along  the  wall? — ^A.  Just  a  short 
distance;  I  don't  mean  by  running  along  the  wall  that  they  were  on 
top  of  the  wall,  but  inside. 

Q.  Were  they  closer  to  the  wall  or  the  barracks? — A.  They  were, 
I  think,  a  little  nearer  the  wall  than  the  barracks. 

Q.  Was  it  at  this  time — ^that  is,  when  you  came  back  from  the 
window  looking  over  the  shed  to  the  window  looking  over  Fifteenth 
street,  that  you  saw  men  or  forms  moving  along? — ^A.  Yes;  indis- 
tinctly. 

Q.  That  was  then,  as  I  compute  it,  four  or  five  minutes  after  the 
first  shot.  As  I  understood,  you  said  you  were  about  two  minutes 
at  this  window  when  you  first  went  to  it,  and  if  I  mistake  not,  about 
two  minutes  looking  over  the  shed. — ^A.  Hardly  as  long  as  that, 
about  a  minute. 

Q.  Three  or  four  minutes  after  the  first  shot  then  was  when  you 
saw  these  indistinct  forms ;  is  that  correct  ? — A.  Perhaps  so ;  I  would 
not  be  positive  as  to  the  time  or  length  of  time. 

Q.  I  wish  very  much  that  you  could  show,  with  Captain  Mur- 
phy there,  on  the  wall — show  the  court,  as  near  as  you  can,  about 
where  they  were  running.  We  are  particularly  anxious  to  know  with 
respect  to  the  main  gate  that  goes  through,  or  with  resj>ect  to  the 
end  of  the  barracks.  (Counsel  explained  to  witness  position  on  the 
map  of  the  gate  and  the  wall.)  Where  were  these  men  with  reference 
to  this  gate?— A.  They  were  on  the  left  of  the  small  sate  going  out 
toward  the  alley.  They  were  on  the  other  side  of  the  small  gate 
going  up  toward  the  alley  where  they  went  out. 
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•Q.  The  other  side  of  the  biff  gate? — ^A.  Yes. 

Q.  Was  there  a  light  or  11^ ts  on  the  biff  gate  at  that  time? — ^A. 
Two  liffhts,  one  on  each  end,  and  one  over  me  small  gate. 

Q.  How  far  up  did  the  shadow  of  that  light  extend — ^that  is,  the 
brilliancy  from  it? — ^A.  I  think  perhaps  6  or  8  feet. 

Q.  They  were  beyond  the  shadow  of  the  light,  were  they — the  forms 
when  you  saw  them? — ^A.  Yes;  iust  running  along;  I  could  indis- 
tinctly see  them ;  it  was  not  a  darK  night. 

Q.  What  kind  of  a  night  was  it? — ^A.  A  starlight  night. 

Q.  How  dark? — ^A.  Quite  bright.  Without  having  any  light  I 
saw  distinctly. 

Q.  Do  you  remember  that  small  house,  Mrs.  Rendall  (indicating 
on  map  the  small  toilet)  ? — ^A.  Yes. 

Q.  Were  they  closer  to  that  or  closer  to  the  gate  when  you  saw 
them? — ^A.  They  were  closer  to  the  gate. 

Q.  And  they  were  back  from  the  wall  a  little  bit  toward  the  bar- 
racks, were  they  not? — ^A.  Yes. 

Q.  About  how  far  away  were  they  from  you?  Could  you  give  us 
an  idea  in  this  room,  for  instance  ? — ^A.  No,  I  could  not ;  not  correctly. 

Q.  As  we  imderstand  it  is  30  feet  across  that  street—iBO  to  36  feet — 
and  they  were  up  from  that  With  that  information,  could  you  give 
us  some  idea? — ^A.  I  think  they  were  just  j)ossibly — ^if  they  were 
nearer  tiie  building  they  would  be  nearly  opposite  the  second  quarters. 

Q.  The  center  of  the  second  quarters? — ^A.  Just  about;  yes;  as 
well  as  I  can 

Q.  That's  when  you  first  saw  them  ?^— A.  Yes. 

Q.  And  they  were  running  at  that  time? — ^A.  They  were  going 
along  quickly. 

Q.  Was  that  where  you  heard  the  voice  you  spoke  of  this  morning, 
"  I  told  him  not  to  shoot,"  or  "  I  told  him  to  shoot,"  or  something  like 
that? — ^A.  No;  that  was  down  in  the  quarters  nearer  the  river. 

Q.  They  were  down  there? — ^A.  There  seemed  to  be  a  number  of 
men  moving  about  rapidly  and  speaking  in  low  voices. 

Q.  He  is  now  pointing  at  the  quarters  down  there.  Can  you  give 
us  an  idea,  with  respect  to  that  barracks  or  quarters,  where  they  were — 
at  one  end  or  the  middle? — ^A.  They  seemed  to  be  about  in  the  front, 
about  the  middle,  close  to  the  wall. 

Q.  And  at  that  time  you  were  looking  out  of  that  window  there  on 
Fifteenth  street? — ^A.  Yes;  when  I  heard  this. 

Q.  When  you  saw  them  moving  about? — ^A.  I  did  not  see  them, 
but  I  heard  them. 

Q.  That's  where  you  located  the  noise? — ^A.  Yes. 

Q.  Were  they  the  same  men  you  saw  up  at  the  farther  place  where 
you  saw  the  forms? — ^A.  I  could  not  say. 

Q.  Then  you  did  not  see  these  men  pass  from  the  lower  quarters 
up  to  the  upper  place? — ^A.  No;  I  saw  them  just  a  glimpse  from  the 
wmdow ;  as  I  say,  I  was  going  rapidly  from  one  window  to  the  other 
and  each  window  commands  a  view  of  the  post. 

Q.  Could  you  give  us  any  idea  how  far  from  the  ffate  and  toward 
the  parade  ground,  or  quarters,  that  light  would  help  you  to  recog- 
nize people,  as  you  recollect  it? — ^A.  If  it  was  the  first  quarters  1 
could  possibly  see  at  least  half  way,  or  almost  half  way,  across. 

Q.  You  didn't  see  these  men  except  that  once  when  they  were  up 
about  midway  of  these  quarters  there? — ^A.  No;  that's  the  only 
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Q.  Could  you  distin^ish  whether  they  had  on  clothing  or  not,  as  a 
matter  of  fact  ? — ^A.  They  were  rather  dark-looking  objects ;  of  course, 
I  could  not  say. 

Q.  You  could  not  tell  the  color  of  the  clothing? — ^A.  No. 

Q.  You  could  not  see  a  gun? — ^A.  No. 

Q.  It  was  too  indistinct  to  make  out  whether  they  were  black  men 
or  white  men,  I  understood  you  to  say  this  morning. — ^A.  Yes. 

Q.  Where  was  the  next  place  you  located  firing,  Mrs.  Kendall?— 
A.  I  can't  say  as  to  that;  the  firing  was  remarkably  dear  and  dis- 
tinct   It  seemed  very  near.  ' 

Q.  In  regard  to  your  house,  was  it  toward  town  or  toward  the  bar- 
racks, or  how  ? — ^A.  It  was  in  the  barracks  somewhere. 

Q.  About  how  many  shots  did  you  hear  then? — ^A.  Oh,  a  number. 

Q.  I  am  talking  now  about  after  the  first  shot  that  woke  you  up, 
and  then  a  bunch  of  shots — four  or  five — and  then  quite  a  number; 
that  makes  three  bunches  you  have  testified  to.  The  shooting  I  want 
to  get  at  is  after  the  three  bunches  of  shots  were  fired. — ^A.  I  think 
after  that  was  the  shot  that  came  through  the  house. 

Q.  Where  did  that  come  from? — ^A.  From  the  barracks  or  the  walL 

Q.  Will  you  tell  the  court  from  what  direction  that  came;  can  you 
show  us  on  the  plat  there? — ^A.  I  can  probably  show  where  I  thought 
it  came  from,  which  would  be  from  the  last  quarters  toward  the  river. 

Q.  This  was  at  least  how  long  after  the  first  shot  was  fired  until 
that  shot  came  through  youi*  house? — ^A.  I  think,  as  well  as  I  remem- 
ber, it  was  just  before  the  last  terrific  volley. 

Q.  And  where  was  that  last  terrific  volley? — ^A.  I  can't  tell  that; 
possibly  in  town. 

Q.  Was  it  in  the  town  or  in  the  post? — ^A.  I  think  in  the  town. 

Q.  Where,  with  respect  to  your  house? — A.  Very  near. 

•Q.  Was  it  down  toward  the  hotel  or  was  it  back  of  your  house 
toward  Washington  street? — ^A.  I  could  not  locate  it;  I  would  not 
like  to  say. 

Q.  About  how  long,  Mrs.  Rendall,  after  the  three  bunches  of  shots — 
that  is,  the  1  shot  and  then  3  or  4  or  5  and  then  the  next  bunch — that 
you  heard  this  terrific  volley? — ^A.  No;  I  think  that  must  have  been 
practically  the  end  of  the  firing. 

Q.  From  the  first  to  the  last  of  the  firing  how  long  was  it? — ^A.  It 
might  have  been  eight  or  ten  minutes. 

Q.  That  would  te  your  best  recollection  now  ? — A.  I  think  so. 

Q.  Did  you  hear  anything  else  there  in  the  barracks  during  this 
time?  You  said  you  heard  one  bugle  call;  did  you  hear  any  more 
than  the  one? — A.  Yes;  I  think  there  were  one  or  two. 

Q.  What  happened  after  that  in  the  barracks,  that  you  heard  or 
saw,  aside  from  the  shooting  and  the  running  of  forms? — ^A.  The  only 
thing  I  heard  was  the  calling  of  the  roll  call. 

Q.  Where  did  that  occur? — ^A.  I  think  near  the  big  gate,  just 
inside. 

Q.  Can  you  show  us  there? — ^A.  There's  the  gate. 

Q.  Was  it  toward  the  river?  Down  toward  the  river? — ^A.  Yes; 
toward  the  river. 

Q.  Were  they  close  to  that  road  that  goes  through  the  big  gate ;  was 
the  roll  call  close  to  that?— A.  I  could  not  tell  the  exact  spot,  but  I 
think  it  was.  I  think  it  was  near  the  gate  or  near  the  wall,  the 
opening. 
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Q.  Did  you  look  out  to  see  that? — A.  I  was  standing  by  the  window 
and  iisteiKMl. 

Q.  Which  window  were  you  at? — ^A.  The  end  window. 

Q.  The  same  one? — A.  Yes. 

Q.  Had  you  been  at  the  Elizabeth  street  wmdow  during  anjr  of 
this  time? — A.  Yes;  I  was  standing  there  ^hen  the  shot  came  into 
the  house. 

Q.  Was  that  before  or  after  that  roll  call?-— A.  It  was  I  think 
before. 

Q.  How  long  before? — ^A.  Not  long. 

Q.  How  long  before  that  was  the  terrific  volley  you  speak  of — ^that 
is,  downtown!— A.  I  don't  know;  I  am  slightly  mixed;  you  will 
have  to  repeat  that  question  again. 

Q.  As  1  recall,  you  testified  first  that  there  was  a  single  shot  and 
then  there  were  four  or  five  and  then  there  was  a  bunch  of  shots — quite 
a  number  vou  could  not  determine — and  then  you  said  [there]  was  a 
terrific  volley  down  town. — ^A.  To  the  best  of  my  recollection  this  vol- 
ley came  after  the  shot  that  was  fired  into  the  house;  I  wont  be  posi- 
tive,  but  I  think  it  was.  I  was  terribly  frightened  and  I  began  to  rest 
myself:  I  did  not  succeed  very  well. 

Q.  That  shot  that  struck  the  house ;  could  you  locate  it  with  respect 
to  the  Bocond  or  tliird  bunch  ? — A.  I  think  the  volley  was  just  after  the 
riiot ;  I  think  that  was  about  the  last  I  think  that  was  the  only  one 
I  remember  distinctly. 

Q.  At  tlie  time  the  sliot  struck  your  house  was  there  a  vc^ey,  or 
juRt  one  shot? — A.  I  don't  rememl>er  that 

Q.  And  you  can^  romoml)er  the  time,  with  reference  to  the  roll 
cnlK  when  tnat  occurred  ? — A.  To  the  best  of  my  recoUecdan  I  think 
the  firing  had  ceased*  because  had  the  firing  been  going  on  I  don't 
think  I  could  have  heard  tlie  names  of  the  men  and  have  heard  their 
anRwere. 

Q.  You  still  don\  satisfy  mo;  I  may  not  catch  what  you  intend, 
atill  mi  don't  satisfy  me  as  to  oxactly  when  that  diot  went  into  your 
house^  with  respect  to  eitlior  Uie  roll  call  or  the  bunch  of  shots,  x  ou 
think  the  roll  call  was  riglu  after  tliat  bunch  of  shots? — ^A.  I  think 
to  the  Ivost  of  my  knowledge  the  volley  came  after  the  shot  entered 

the K^i  cour;^  I  was  ^tandinff  at  the  window — the  shot  struck  the 

hou!4e;  t  did  not  know  it  entor^  in;  I  thoudit  it  struck  the  outside 
and  I  8wid  'M^tV  got  away  fitnn  lu>re^^  and  sl<m>ed  back  into  the 
iXH)m.  and  after  that  cante'  this  terrific  volley*  TiMUt  I  think  I  am 
posit  i\^  of 

Q.  tietV  go  back  to  }x>^ir  mox^vmetits  and  ^^ee  if  we  can  fix  that  shot 
with  ix^>eot  to  that^  "Vmi  went  for  a  <ouple  of  minutes  to  the  win- 
dow U>«4<ii\|;t  ovYT  FiftvK'nth  street  and  then  vou  went  for  a  minute  to 
the  window  ItH^king  ox^r  the  sIhhI  and  then  you  casie  back  to  the  win- 
dow h>oking  ox^or  Ftftoei^th  streets  a$  I  undco^tend.  Do  ^ou  ranendier 
how  loi\g  yt>u  stax-csi  there  that  !i»eo(wid  time,  approximatdyf — A. 
lV>lviMx'  a*  few  >«eoonds. 

Q.  Then  where  did  xx>»«  gxx  Mr;?;.  Kendall  t — A.  Do  vou  HMan  my 
woxvmenty  <ifter  the  Xnsi  time  ? 

1).  I  am  talking  about  your  movements  ixrespeodvie  of  anything 
elne^  >^>^)  nnder^tand ;  a*;  I  fitatoi)  vou  went  for  about  two  minutes  lo  the 
win^ioxi^  ox*>er  l<>ifteenth  ^^ivol^  t^ien  to  the  window  lootdi^  ofw  the 
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shed,  and  then  you  came  back  for  a  few  seconds  to  the  window  over 
Fifteenth  street.  Then  where  did  you  go?— A.  Probably  to  one  of 
the  other  windows.  I  was  moving  rapidly  from  one  window  to 
another. 

Q.  It  was  while  looking  out  the  Fifteenth  street  window  that  you 
saw  those  forms  by  the  outside  back  of  the  quarters,  when  you  came 
back  the  second  time? — ^A.  Yes. 

Q.  How  long  did  you  stay  at  that  Elizabeth  street  window  when 
you  went  there  the  first  time? — ^A.  You  mean  the  window  where 
the  bullet  came? 

Q.  Yes. — ^A.  After  the  shot  came  in  ? 

Q.  I  am  not  talking  with  reference  to  the  shot  The  first  time  you 
went  there. — ^A.  Before  the  shot? 

Q.  Yes. — ^A.  Perhaps  a  minute  or  two. 

Q.  Then  where  did  you  go? — ^A.  After  the  shot  came  in  I  went  to 
the  center  of  the  room. 

Q.  Was  it  during  that  minute  or  two  that  the  shot  came  in? — A. 
Yes,  sir. 

Q.  Were  you  looking  out  of  that  window  when  the  roll  was  being 
called  ? — ^A.  No,  sir. 

Q.  Out  of  the  window  over  Fifteenth  street? — ^A.  Yes. 

Q.  Am  I  correct  in  my  recollection  of  what  you  stated  that  it 
was  about  ten  minutes  from  the  time  the  first  shot  was  fired  until  the 
time  the  shot  went  through  your  house? — ^A.  I  can't  approximate 
the  time ;  it  mav  have  been  three  or  four  or  five  minutes,  perhaps  ten 
minutes,  but  I  don't  think  it  was  quite  as  much  as  that. 

Q.  Don't  think  it  was  as  much  as  ten  ?— A.  No,  sir. 

Q.  Did  you  watch  them  while  they  were  making  that  roll  call? — 
A.  Yes;  I  was  listening;  I  sat  by  the  window  ana  listened  to  them. 

Q.  Which  window,  the  Fifteenth  street  window? — A.  Yes,  sir. 

Q.  Tell  the  court  just  what  you  saw,  Mrs.  Rendall,  during  that 
roll  call;  what  struck  you?  What  you  remember  of  what  occurred 
there. — ^A.  My  impressKMi  when  they  called  the  roll — I  know,  of 
course,  what  a  roll  call  is — but  I  thought  they  were  putting  a  guard 
around  when  thev  called  out  the  names  of  the  men  and  tliey  answered 
'*  Here."    I  coula  hear;  I  did  not  see  them. 

Q.  Could  you  see  them? — ^A.  I  don't  think  I  did ;  I  simply  sat  close 
to  the  window  and  listened  to  the  names  and  answers. 

Q.  How  far  away  from  the  light  of  the  gate  would  you  say  that 
part  of  the  line  was  which  was  closest  to  you? — A.  Do  you  mean 
outside  of  the  wall? 

Q.  Were  they  outside  of  the  wall? — ^A.  You  mean  from  me? 

Q.  No ;  what  I  am  trying  to  get  at  is  your  conception  or  recollec- 
tion of  the  distance  from  the  closest  light  on  the  gate  to  the  company, 
or  the  closest  part  of  the  company  to  that  light. — A.  I  don't  think 
I  could  tell  that. 

Q.  Were  they  in  the  shadow  of  the  light? — A.  I  suppose  they  were; 
I  could  not  see. 

Q.  Do  you  know  ? — A.  I  could  not  see  them,  but  I  heard  them  dis- 
tinctly. 

Q.  Did  you  see  any  light  there  at  that  time? — A.  Do  you  mean  in 
the  post?  I  can't  say  exactly  at  that  time,  but  I  saw  during  the  time, 
a  negro  walking  around  with  a  lantern,  and  also  an  officer,  I  think, 
with  hinu 
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Q.  You  don't  think  it  was  at  that  timef — ^A.  I  think  it  was  after 
that. 

Q.  Do  you  remember  where  he  was  when  you  saw  him — ^the  negro 
with  the  fight  ? — ^A.  I  think  he  was  just  across  the  walk ;  across  to  the 
lower  quarters.    I  am  not  certain  about  that. 

Q.  About  how  long  did  it  take  to  call  that  roll,  as  you  recol- 
lect?— ^A.  A  very  short  time. 

Q.  Can  you  put  it  into  minutes  or  seconds? — ^A,  I  have  no  idea 
what  the  length  of  a  minute  would  be,  but  my  best  recollection — I 
don't  think  there  were  more  than  12  or  16  men  answered. 

Q.  Are  you  willing  to  swear  there  were  no  more  than  16  men? — 
A.  No;  I  would  not  swear  it. 

Q.  On  what  do  you  base  your  statement,  then,  if  you  could  not  see 
the  men,  that  there  were  only  12  or  16  men? — A.  From  hearing  the 
names  and  the  answers. 

Q.  Is  your  recollection  of  the  number  of  men  and  their  answers  as 
acute  as  your  recollection  of  the  other  evidence  you  have  testified 
to? — ^A.  1  think  so. 

Q.  You  are  quite  positive,  then,  that  your' recollection  is  more  acute 
as  to  the  number  of  men  who  were  there  than  to  some  other  things 
you  have  testified  to? — ^A.  Yes;  but  I  didn't  think  all  the  names  were 
answered  to. 

TLast  (][uestion  was  repeated  to  witness.) 

A.  I  did  not  understand  it  that  way,  as  to  the  number  of  men.  I 
am  more  positive  as  to  the  call  of  the  roll  than  the  number  of  men; 
that  is^  hearing  the  names  called  out  and  the  men  answering. 

Q.  1  understood  you  to  say  you  were  quite  positive-there  were  only 
10  or  12  men  answered  their  names,  "  Here." — ^A.  I  don't  think  I  said 
positively ;  I  think  I  said  I  thought  about  that  amount.  I  meant  to 
say  that. 

Q.  Did  you  hear  any  names  called  that  there  was  not  the  usual  re- 
sponse of  "  Here  ?  " — ^A.  I  think  so ;  a  few. 

Q.  About  how  many? — ^A.  I  could  not  say  positively;  perhaps  4  or 
6,  or  perhaps  less. 

Q.  Then  you  think,  as  I  understand  you,  there  were  about  10  or  12 
men  there  and  that  you  found  some  4  or  5  failures  to  respond  "  Here  ^ 
when  their  names  were  called? — ^A.  To  the  best  of  my  belief  it  is. 

Q.  And  your  recollection  is  reasonably  accurate  on  that  point? — A. 
I  think  so. 

Q.  Please  tell  us  what  you  understand  by  horizontal. — ^A.  Horizon- 
tal would  be — I  don't  think  I  quite  can  describe  it.  Elevated  would 
be  up,  I  supj)ose  you  would  say ;  horizontal  would  be  like  that,  I  sup- 
pose, woula  it  not  (holding  arm  straight  out  in  front  of  her)  ? 

Q.  You  testified  before  the  committee  consisting  of  Major  Blocksom 
and  Mr.  Purdy?— A.  Yes. 

Q.  Do  you  remember  what  you  told  them  you  were  doing  when 
the  firing  commenced? — ^A.  I  think  I  told  them  I  was  lying  awake, 
as  I 

Counsel  for  accused  here  requested  that  the  direct  examination  of 
this  witness  be  read  over,  which  was  done. 
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SEDIREGT  EXAMINATION. 

QX7B8TION8  BY  THE  JUDOE-ADVOOATI. 

Q.  Mrs.  Bendall,  after  liiis  affray  or  occurrence,  or  whatever  you 
choose  to  call  it,  on  the  night  of  August  18,  was  it  customary  for 
women  to  be  abroad  on  the  streets  as  much  as  formerly? — A.  No;  the 
ladies,  almost  all  of  them,  remained  at  home;  very  few  went  out 
afterwards. 

Q.  And  consequentljr  there  was  very  little  visiting  from  house  to 
house? — ^A.  Yes,  very  little. 

Q.  And  consequently  vou  would  have  very  little  opportunity  to 
discuss  this  with  your  lady  friends? — ^A.  Comparatively  little. 

Q.  When  did  they  commence  to  go  abroad  as  they  did  before? 
After  any  particular  event? — A.  I  think  perhaps  they  lelt  safer  after 
the  white  soldiers  came  in,  but  I  don't  know  that  many  of  them  went 
out  even  after  that. 

Q.  I  presimie  that  you  were  pretty  badly  frightened  during  all  this 
ternfic  volley  firing  you  speak  of? — ^A.  I  was. 

Q.  And  excited,  and  common  current  events  did  not  make  much 
impression  upon  you;  is  not  that  a  fact? — ^A.  Possibly. 

Q.  And  alter  the  firing  was  over  you  became  calm  and  collected? — 
A.  Yes. 

Q.  This  would  naturally  account  for  your  being  more  sure  of  events 
which  happened  a  little  later  in  the  evening  than  of  those  which  had 
been  occurring  previous  to  that? — ^A.  Yes;  I  think  so. 

Q.  Will  you  pleasetell  the  court  how  the  interior  of  your  room  is 
finished  ? — ^A.  Do  you  mean  the  position  of  the  furniture? 

Q.  No;  just  simply  the  material  of  tie  inside  walls. — A.  I  think  it 
has  a  board  ceiling  and,  as  is  customary,  covered  with  canvas  and  then 
paper. 

Q.  As  to  the  walls;  please  tell  the  court  about  them.'  I  mean  to 
say,  are  the  walls  made  of  masonry,  wood,  plaster,  canvas,  paper,  or 
what  are  they  composed  of? — ^A.  I  think^  naturally,  of  woodt 

Q.  And  this  wood  is  simply  rough  finish ;  that  is  to  say,  is  it  cov- 
ered with  anything  inside? — ^A.  It  is  papered. 

Q.  Anything  between  the  paper  and  the  wood? — A.  I  think  a  ceil- 
ing and  canvas  and  then  the  paper. 

Q.  By  ceiling  you  mean  wooa ;  you  don't  mean  the  ceiling  up  over- 
head ?— A.  No ;  1  mean  the  inside  boarding  or  whatever  it  would  be 
termed.  ^  ^  ^  « 

Q.  And  this  hole  which  you  describe  as  having  been  about  5  inches 
by  2i  inches  was  torn  in  the  canvas  and  paper,  I  suppose.  Was  it 
also  torn  in  the  outside  wood,  the  outside  of  the  house? — A.  I  don't 
know ;  that  I  did  not  see. 

Q.  I  think  you  testified  a  moment  ago  that  you  thought  you  heard 
about  15  or  20  men — do  I  quote  you  correctly? — answering  to  their 
names. — ^A.  Not  as  many  as  that ;  12  or  15, 1  think  I  said. 

The  counsel  here  objected  as  follows: 

I  object  to  the  judge-advocate,  In  formulating  a  question,  stating  numbers  or 
figures,  or  dates,  or  ansrthlng  else  different  from  what  is  stated  by  the  witness. 
I  have  no  objection  to  the  form  of  his  question,  but  I  do  object  now,  and  would 
like  the  court  to  pass  upon  it    To  conform  with  the  evidence  is  what  we  want 
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marked  "B"  was  nearest  the  floor  and  the  farthest  from  the  ceil- 
ing ?~A,  The  entrance  of  that  bullet  was  nearer  the  floor  than  the 
exit..  The  entrance  was  about  7  feet,  3  inches,  from  the  floor  where  it 
entered,  and  ^vhere  it  passed  out  it  was  about  9  inches  higher, 

Q.,  How  wide  is  that  room? — A*  Twenty  feet  inside, 

Q.  Would  you  mind  marking  20  in  the  middle  of  that  room? 

{ Witness  does  so* ) 

Q,  About  how  high  from  the  ground  is  the  floor  of  your  roomf — 
A*  About  11  feet,  6  inches. 

Q,  And  this  bullet  hole  was  some  7  feet,  I  think  you  said^  higher? — 
A*  Yes;  above  that* 

Q.  What  is  the  character  of  the  material  on  the  inside  of  the  walls 
of  your  house^  please? — A.  It  is  a  frame  building;  the  outside  is 
covered  with,  I  think,  you  call  it  California  weather  boarding;  it  is 
^about  I  of  an  inch  thick — ^that  is,  2  by  4  inch  studding.  It  is  ceiled 
inside  with  what  is  called  ship4ap  limiber;  that  is  about  |  of  an  inch 
thick  J  and  that  ceiling  is  covered  with  mant^  and  papered,  or  canvas. 

Q,  The  bullet  that  passed  in  the  front  of  your  house  there,  how  did 
it  effect  this  wood,  niantaj  and  paper? — A*  The  roof  of  the  house  is 
what  is  called  a  gothic  roof,  ver>^  steep  pitch;  the  roof  of  the  house 
projects  down  so  that  the  bullet  entered  through  the  shingles,  and  it 
muat  have  passed  through  the  shingles,  the  sheeting  of  the  rafters,  and 
tlien  through  the  ceiling,  throiigli  the  canvas,  and  through  the  paper. 
And  where  the  opening  is  it  showed,  aftex  it  passed  into  the  room,  tore 
out  a  piece  out  of  the  paper;  I  never  got  up  there  and  examined  how 
big  a  hole  was  in  the  wood  itself,  but  the  opening  in  the  paper  is  about 
2^  inches  horizontally  and  about  1|  inches  up  and  down — a  sort  of 
oval  hole,  Wliere  it  passed  out  the  other  side  of  the  wall  it  made  a 
hole  not  much  larger  than  that  pencil,  and  when  it  went  out  through 
the  shingles  it  made  a  pretty  big  hole.  I  had  to  put  another  shingle 
on  the  place  to  keep  it  from  leading  through.  Both  of  the  holes  on 
either  side  of  the  house  went  throng  the  four  thickness^  of  lumber- 

CHOSS'BXAMINATION. 


QUESTIONS  WT  THK  ACCUSEIX 

Q-  Which  side  of  your  house  did  that  bullet  enter? — A*  Entered  the 
^lizabeth  street  side,  I  would  suppose  you  would  call  it — ^the  west 
side,  or  south  side,  I  don't  know  which;  I  call  it  the  west 

Q.  And  came  out?— A,  The  north  side  or  east  side. 

Q.  How  do  you  know ?— A,  How  do  I  know  what? 

Q,  How  do  you  know  it  come  in  on  the  Elizabeth  street  side  and 
went  out  on  the  east  side?^A*  I  know  only  by  my  judgment,  and 
what  the  difference  would  be  going  in  and"  going  out^ — always  the 
bullet  is  larger  than  where  it  goes  in,  and  the  splinters  that  c^me  in 
that  wall  fell  on  my  wife's  shoulder  and  her  nightgown  and  on  my 
hand  that  was  on  her  shoulder,  and  was  picked  up,  and  we  have  them 
in  our  house*  If  it  had  been  going  through  the  other  way  it  would 
not  have  knocked  any  splinters  on  this  side, 

Q.  As  you  look  at  that  plat  the  bullet  went  in  to  your  left,  or  the 
town  side  of  that  window,  did  it? — A,  Yes,  sir, 

Q.  How  far  to  the  left  of  the  window  ?  You  have  indicated  it  veiy 
to  iu     How   far  to  the  left!     Tell   the  court.— A-  I  don*t 
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think  it  was  more  than  12  inches  from  the  side  of  the  casing,  or  left 
side  of  the  casing,  looking  at  it  from  this  way,  where  it  went  in,  but 
above  the  window. 

Q.  It  was  above  the  window,  then,  and  12  inches  toward  the  town 
side? — A.  Yes,  sir;  about  12  inches. 

Q.  It  went  through  the  shingles  first? — A.  Yes,  sir. 

Q.  And  then  through  the  wall? — A.  Went  through  the  shingles 
and  through  the  sheathinff  on  top  of  the  rafters  that  the  shingles  are 
nailed  on  and  then  through  the  ceiling. 

Q.  You  are  positive  about  that,  are  you  ? — A.  I  am ;  yes,  sir. 

Q.  All  right. 

Mr.  Gerome  F.  Cassiano,  San  Antonio,  Tex.,  was  duly  sworn  as 
interpreter. 

Counsel  for  accused  asked  the  interpreter  if  he  had  ever  been  in 
Brownsville,  Tex.,  to  which  interpreter  answered  "  Never." 

Teofilo  Martinez,  a  witness  for  the  prosecution,  was  duly  sworn, 
and  testified  as  follows : 

DIRECT  EXAMINATION. 
QUESTIONS   BY  THE  JUDGE- ADVOCATE. 

Q.  Please  state  your  name,  residence,  and  occupation. — ^A.  Teofilo 
Martinez,  Brownsville,  plasterer. 

Q.  AMiere  were  you  on  the  night  of  August  13,  1906  ? — A.  At  Mr. 
Eturia's  [Yturria's]  house. 

Q.  In  what  city  ? — A.  Brownsville. 

Q.  Where  is  this  house  situated  with  reference  to  Fort  Brown? — 
A.  On  Washington  street. 

Q.  How  is  the  house  situated  with  reference  to  Fort  Brown? — A. 
To  the  south. 

Q.  How  far  from  the  garrison  ? — A.  Only  the  width  of  the  street. 

Q.  Ask  him  if  he  understands  the  map  on  the  wall. — A.  No ;  he 
does  not  understand. 

Q.  Tell  him  that  is  Mr.  Eturia's  [Yturria's]  house — a  ground 
plan — ask  him  if  he  can  understand  that.  (Judge-advocate  indicates 
on  map). — A.  No;  he  can  not. 

Q.  This  is  the  rear  part  of  Mr.  Eturia's  [Yturria's]  house;  ask  him 
if  he  understands  that.  (Judge-advocate  indicates  on  map.) — A. 
Yes;  he  understands. 

Q.  Did  anything  unusual  occur  during  the  night  of  the  13th  of 
August,  1906?— A.  Where;  at  the  house? 

Q.  In  the  town.  Anything  happen  in  the  vicinity  of  his  house 
which  was  unusual  on  that  night? — A.  The  town  was  assaulted. 

Q.  Do  you  know  what  this  is?  (Hands  witness  photograph.) — A. 
Yes,  sir. 

Q.  What  is  it?— A.  That's  the  house  belonging  to  Mr.  Pancho 
Eturia  [Francisco  Yturria]. 

Q.  Do  you  recognize  what  that  is? — ^A.  Yes,  sir. 

Q.  What  is  it?— A.  That's  Mr.  Eturia's  [Yturria's]  house. 

Q.  AVhat  is  this— that  street  (indicating  on  picture)  ?— A.  Wash- 
ington. 
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Counsel  for  accused  here  addressed  the  court  as  follows : 

We  don't  think  that  is  sufficiently  identified  at  this  juncture  to  be  introduced  In 
evidence.  We  do  not  thinlc  the  witness  has  sufficiently  identified  it  to  warrant 
its  use  as  evidence.  We  do  not  object  to  this  being  admitted  when  it  is  properly 
identified  before  the  court 

To  which  the  judge-advocate  replied : 

'  I  submit  it  for  the  opinion  of  the  honorable  court. 

By  the  counsel : 

I  think  with  a  little  more  questioning  the  judge-advocate  may  bring  it  out, 
but  in  the  present  form  we  object. 

Q.  Did  you  ever  live  at  or  near  this  house  (handing  picture  to 
witness)  ? — A.  I  was  there  taking  care  of  Mr.  Pancho  Eturia's 
[Francisco  Yturria's]  house. 

Q.  Were  you  living  at  or  near  this  house  on  the  night  of  the  13th 
of  August? — A.  I  was  in  charge  of  Mr.  Eturia's  [Yturria's]  house. 
Q.  Were  you  there  that  night? — A.  Yes,  sir.     (Picture  submitted 
,  in  evidence,  hereto  appended  and  marked        ). 

I  Q.  You  testified  a  moment  ago -that  the  town  was  assaulted;   just 

j  what  do  you  mean  by  the  town  being  assaulted? 

j  Here  the  counsel  for  accused  objected  as  follows: 

I  I  object  to  the  manner  in  which  the  question  was  translated  to  the  witness. 

!  (The  question  was  reread  and  retranslated  to  the  witness.) 

i  By  the  counsel : 

j  It  is  not  a  literal  interpretation. 

!  By  the  judge-advocate: 

Will  the  counsel  Icindly  interpret  what  the  interpreter  said,  I  would  like  to 
I  be  informed. 

I  By  the  counsel : 

I  make  the  objection  that  it  was  not  interpreted  literally  to  the  witness  In 
I  Spanish. 

By  direction  of  the  court  the  interpreter  stated  in  English  exactly 
what  he  said  in  Spanish  to  the  witness,  as  follows: 

I  said,  a  little  while  ago  you  stated  that  there  was  an  assault  on  that  night, 
now  specify  what  kind  of  an  assault    I  put  the  question  in  three  different  ways. 

The  question  was  read  again  to  the  interpreter  and  again  trans- 
lated to  the  witness,  which  being  satisfactory,  the  witness  answered 
as  follows: 

A.  That  there  were  some  shots  fired. 

Q.  Tell  him  to  describe  just  what  occurred  when  the  town  was 
being  assaulted,  when  those  shots  were  fired.  Tell  everything  he 
knows  about  it. — A.  I  can  not  say  because  I  was  not  in  the  town. 

Q.  Where  were  you  that  night  about  midnight? — A.  I  was  sleep- 
ing in  the  gallery  of  Pancho  Eturia's  [Francisco  Yturria's]  house. 

Q.  What  gallery  was  this,  of  what  room  ? — A.  Of  the  kitchen. 

Q.  And  this  firing  woke  you  up  that  you  heard  that  night? — ^A. 
Yes,  sir. 

Q.  From  what  direction  did  it  appear  to  come? — ^A.  Toward  the 
barracks. 

Q,  Which  barracks? — ^A,  The  quartermaster's. 
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Q.  What  did  you  do  then? — A.  At  that  time  I  was  asleep  there 
and  I  sit  on  the  cot. 

Q.  What  did  you  do  then  ? — ^A.  I  heard  some  shots.    Two  volleys. 

Q,  From  what  direction  did  these  volleys  come? — ^A.  Toward  the 
quartermaster's. 

Q.  From  what  direction  did  these  two  volleys  appear  to  come? — ^A. 
From  the  quartermaster's. 

Q.  Did  you  see  anybody? — ^A.  No,  sir. 

Q.  Did  you  see  anything? — A.  No,  sir. 

Q.  Did  you  hear  any  other  sounds  besides  those  of  firing? — ^A.  No, 
sir. 

Q.  Perfectly  still  night?— A.  Yes,  sir. 

Q.  Did  you  hear  any  trumpets  sounding? — A.  Yes,  sir. 

Q.  Before  or  after  the  firing? — ^A.  After  the  volleys. 

Q.  Did  you  hear  firing  after  the  bugle  call? — ^A.  Yes;  they  could 
up  here  toward  the  center. 

Q.  Center  of  what? — A.  Center  of  town. 

Q.  The  first  shot  you  say  you  heard  came  from  the  barracks? 

By  the  counsel : 

I  object  to  that ;  he  did  not  say  barracks,  he  said  quartermaster's. 

By  the  judge-advocate: 

I  leave  it  to  the  record. 

The  testimony  of  the  witness  on  that  point  was  read  to  the  court. 
The  accused,  his  counsel,  the  reporter,  the  interpreter,  the  witness, 
and  the  judge-advocates  then  withdrew,  and  the  court  was  closed, 
and,  on  being  opened,  the  president  announced,  in  their  presence,  as 
follows : 

The  court  desires  that  you  ask  the  witness  what  he  means  by  the  word 
"Quartermaster,"  by  saying  "Quartermaster,"  and,  if  necessary  to  facilitate  it, 
we  can  have  it  pointed  out  on  the  map  possibly. 

Q.  What  do  you  mean  by  quartermaster? — ^A,  What  do  I  mean 
to  say? 

Q.  What  do  you  want  us  to  understand  when  you  use  that  word; 
what  do  you  understand  by  that? — A.  It  is  the  quartermaster. 

Q.  Do  you  mean  any  particular  building  or  group  of  buildings? — 
A.  Quartermaster's.    I  mean  the  quarters  of  the  troops. 

The  court  then,  at  5  o'clock  p.  m.,  adjourned  to  meet  at  10  o'clock 
a.  m.,  February  6, 1907. 

Chas.  E.  Hay,  Jr., 
Captain^  Acting  Judge-Advocate^  Judge-Advocate. 


Headquarters  Department  of  Texas, 
•   San  Antonio^  Tex.^  February  6^  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present.    The 
interpreter  was  also  present. 

The  reading  of  proceedings  of  February  5  was  dispensed  with. 
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The  judge-advocate  then  proceeded  with  direct  examination  of 
witness  Teofilo  Martinez,  who  was  reminded  he  was  still  under 
oath. 

Q.  You  spoke  of  having  heard  two  volleys ;  will  you  state  whether 
these  volleys  sounded  from  the  inside  or  the  outside  of  the  garrison 
wall? — A.  No,  sir;  I  can  not  say  where  they  were. 

Q.  How  close  to  you  did  they  sound,  in  the  Eturia  [Yturria] 
house  ? — ^A.  From  the  inside  of  the  garrison  wall. 

Q.  What  did  you  do?— A.  AVhen? 

Q.  When  you  heard  these  volleys? — A.  I  remained  on  the  cot 
where  I  was  sleeping. 

Q.  Did  he  remain  on  the  cot  where  he  was  sleeping  for  the 
remainder  of  the  night? — A.  No,  sir;  as  the  volleys  were  many  I 
came  down  on  the  stairway  to  a  brick  room. 

Q.  'WTiere  was  the  brick  room  ? — A.  Toward  the  alley. 
.    Q.  Were  there  any  bullets  flying? 

By  the  counsel : 

I  do  not  think  that  was  properly  transmitted  to  the  witness,  properly — 
literaHy  translated  to  him. 

(The  question  was  repeated  by  the  judge-advocate  and  retranslated 
to  the  witness.) 

A.  If  any  bullets  struck  the  house? 

Q.  The  question  was  were  there  any  bullets  flying;  that  is,  did 
you  hear  the  sound  of  bullets? — A.  Yes,  sir;  I  did  hear  them. 

Q.  Did  any  strike  the  Eturia  [Yturria]  house? — A.  Yes,  sir. 

Q.  What  portion  of  the  house? — A.  On  the  kitchen  and  on  the 
dining  room. 

Q.  After  you  went  into  the  little  brick  house  was  there  more 
firing? — A.  Yes,  sir;  you  could  hear  them  toward  the  center. 

Q.  Did  you  hear  any  sound  of  footsteps  or  running  past  the  little 
house? — A.  No,  sir. 

Q.  Can  you  see  the  barracks  distinctly  from  the  Eturia  [Yturria] 
house? — ^A.  No,  sir. 

Q.  What  intervenes? — A.  Intervenes  from  where? 

Q.  Anything  between  your  house  and  the  barracks? — ^A.  If  there 
is  anything  between  the  house  and  the  barracks?     The  fence. 

Q.  Any  trees  or  buildings  ? — A.  Inside  of  the  yard  there  are  trees 
and  in  the  alley  there  is  an  elm. 

Q.  Did  you  examine  the  house  of  Mr.  Eturia  [Yturria]  next 
day  ? — A.  Yes,  sir. 

Q.  What  did  you  find? — A.  Some  shots. 

Q.  By  shots  you  mean  the  holes? — A.  Shots  that  I  found  in  the 
house. 

Q.  Do  you  mean  bullet  holes? — A.  He  says  bullets  scattered  about. 

By  the  counsel : 

I  object  This  man  is  not  interpreting  properly  at  all.  I  submit  It  to  the 
man  who  is  assistant  interpreter.  All  I  ask  is  when  this  witness  gives  an 
answer,  whether  it  be  responsive  or  not,  it  be  put  on  record,  we  want  the  re- 
viewing authority  as  well  as  the  court  to  know  whether  this  witness  is  intelli- 
gent enough  to  respond  to  the  questions  as  put  We  want  the  answers  as  given 
by  the  witness  literally. 
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To  which  the  judge-advocate  replied : 

I  would  Uke  to  make  a  brief  statement  to  the  court,  and  that  Is,  the  inter- 
preter is  Interpreter  for  the  Federal  court  downtown  and  he  has  been  instructed 
always  to  translate  freely  and  not  literally,  and  he  finds  it  difiicult  to  get  away 
from  that,  but  I  think  he  will  now  translate  literally. 

By  direction  of  the  court  the  interpreter  was  here  instructed  that 
he  must  give  the  exact  words  of  the  witness,  and  if  he  does  not  under- 
stand the  question  can  be  asked  again. 

By  the  counsel : 

Now,  I  ask  that  the  interpreter  be  Instructed  to  Interpret  literally  what  the 
witness  said  in  response  to  the  last  question  fully. 

The  interpreter,  by  direction  of  the  court,  was  so  instructed,  and 
replied : 
He  says: 
Shots,  shots,  what's  understood  by  shots,  bullets.     (And  he  made  the  motion.) 

Q.  What  did  you  do  with  the  bullets  that  you  found  ? — ^A.  One  I 
loaned  to  the  servant  of  Mr.  Porter  and  the  other  one  Ygnacio  Garza 
and  I  took  out,  that  we  took  out  of  a  well's  wall.  Another  one  that 
remained  inside  of  the  dining  room  door  toward  the  north ;  another 
one  that  I  found  on  the  floor  by  the  side  of  the  table  of  the  dining 
room,  and  that  one  remained  in  my  possession.    That's  all. 

Q.  Have  you  that  bullet  now  in  your  possession  ? — A.  I  had  it,  but 
it  was  lost  moving  from  one  house  to  another. 

Q.  Did  you  look  through  the  bullet  holes  to  see  from  what  direction 
the  shots  apparently  came? — ^A.  From  the  garrison. 

Q.  Were  there  ever  any  bullet  holes  in  your  house  before  that;  that 
is,  the  Eturia  [ Yturria]  house  I  mean  ? — A.  No,  sir. 

Q,  Have  you  seen  any  new  ones  there  since? — A.  Sir? 

Q.  Have  you  seen  any  new  bullet  holes  in  the  house  since  that 
time? — ^A.  Before  that  tmie? 

Q.  Since  that  time? — ^A.  Afterwards? 

Q.  Yes. — A.  Besides  those  bullet  holes? 

Q.  Yes. — A.  No,  sir. 

CROSS-EXAMINATION, 
QUESTIONS   BY   THE   ACCUSED. 

Q.  How  lonff  after  the  first  shots  you  heard  was  it  before  you  went 
into  the  brick  nouse  you  mention? — A.  How  long  after  the  shots? 

Q.   (Question  was  repeated.) 

A.  Ten  minutes. 

Q.  Did  you  ever  examine  the  Eturia  [Yturria]  house  for  bullet 
holes  previous  to  that  night  you  have  testified  to  ? — A.  No,  sir. 

Q.  How  do  you  know  that  the  bullets  you  have  testified  to  came 
from  the  direction  of  the  barracks  ? — A.  Because  the  bullet  holes  told 
the  direction  in  which  they  came  to  the  house. 

Q.  Is  that  the  only  means  he  had  of  determining  that  direction? — 
A.  Yes,  sir. 

Q,  What  did  he  do  in  the  brick  house  when  he  went  into  it? — A. 
Only  to  stay  there  to  defend  himself — to  evade  the  danger. 

Q.  What  position  did  he  take  to  defend  himself? — A.  Sir? 
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^  Q.  What  position  did  he  take  in  order  to  defend  himself? — A.  In- 
side the  house? 

Q.  Yes. — A.  Nothing  more  than  to  remain  inside  of  the  house* 
Q.  Ask  him  whether  he  stood  up  or  sat  down  or  laid  down— ex- 
actly what  he  did. — ^A.  I  only  sit  there. 
Q.  How  long? — ^A.  Until  daylight. 

EXAMINATION   BY  THE   COUKT. 

Q.  You  said  you  heard  more  bullets  toward  the  center;  what  do  you 
mean  by  the  center? — A.  Town. 

The  court  then  took  a  recess  until  10.40  o'clock  a.  m.,  at  which  hour 
the  members  of  the  court,  the  accused,  his  counsels,  the  reporter,  and 
the  judge-advocate  resumed  their  seats. 

The  judge-advocate  here  addressed  the  court  as  follows: 

The  prosecution  desires  to  introduce  a  witness  at  this  time  and  to  request 
the  privilege  to  suspend  his  testimony  upon  the  arrival  of  quite  a  material  wit- 
ness, who  has  been  sent  for  by  the  convening  authority  and  can  not  at  present 
appear  before  the  court 

By  the  counsel : 

It  Is  entirely  within  the  province  of  the  court  and  we  do  not  wish  to  object 

The  judge-advocate  was  then  instructed  to  proceed. 

Mr.  J.  P.  McDoNNEL,  a  witness  for  the  prosecution,  was  duly 
sworn,  and  testified  as  follows: 

DIRECT  EXAMINATION. 
QUESTIONS  BY  THE  JUDGE-ADVOCATE. 

Q.  Please  state  your  name,  residence,  and  occupation. — A.  J,  P. 
McDonnel;  residence,  Brownsville,  Tex.;  occupation,  carpenter  and 
builder. 

Q.  Mr.  McDonnel,  will  you  kindly  step  over  here  to  this  map  and 
take  this  pointer,  and  explain  to  the  court — ^first  I  will  ask  you  where 
you  were  on  the  night  or  August  13,  1906  ? — ^A.  Brownsville,  Tex. 

The  judge-advocate  stated  that  he  desired  to  here  suspend  taking 
of  testimony  from  this  witness,  and  the  witness  was  temporarily 
excused. 

Lieut.  EoGER  S.  Fitch,  First  United  States  Cavalry,  a  witness  for 
the  prosecution,  was  duly  sworn,  and  testified  as  follows: 

DIRBCrr  EXAMINATION. 
QUESTIONS  BY  THE  JUDGE- ADVOCATE. 

Q.  Will  you  please  give  your  name,  rank,  and  present  station  ? — ^A. 
Roger  S.  Fitch;  first  lieutenant.  First  Cavalry;  permanent  station, 
Fort  Clark,  Tex. 

Q.  Have  you  been  to  Brownsville  recently  ? — A.  Yes,  sir. 

Q.  When,  please  ?*-A.  I  made  a  trip  to  Brownsville  on  the  31st  of 


Fra.  6. 1907.1  APFBAY  AT  BBOWNSVILLB,  TEXAS.  61 

last  month,  spent  the  first  day  of  this  month  there,  and  returned 
here  the  following  day. 

Q.  Will  you  kindly  locate  on  that  map,  if  you  can,  the  house  known 
as  the  Eturia  [Yturria]  house? — A.  The  Eturia  [Yturria]  house  is 
this  house  here,  marked  7^  on  this  map. 

Q.  Have  you  ever  visited  that  house? — ^A.  On  the  afternoon  of 
February  1  I  went  to  the  Eturia  [Yturria]  house,  and,  knocking  at 
the  door,  Mrs.  Eturia  [Yturria]  came  to  the  door  and  showed  me 
through  the  house. 

Q.  Did  this  house  show  any  evidence  of  having  been  injured  by 
any  external  physical  force  ? — A.  Yes,  sir. 

Q.  What  apparently  caused  this  injury? — A.  The  house  showed 
very  plain  signs  of  having  been  fired  into.  I  asked  Mrs.  Eturia 
[Yturria]  when  I  entered  the  house  if  the  caretaker,  Teofilo  Martinez, 
was  there,  to  which  she  replied  in  the  negative;  I  then  asked  her  if 
she  could  show  me  any  bullet  holes  said  to  have  been  made  about  the 
time  of  the  occurrences  of  August  13  and  14.  She  said  she  could. 
She  took  me  to  the  rear  part  oi  the  house  and  pointed  out  to  me  sev- 
eral-^three,  I  think — bullet  holes  entering  from  the  side  of  the 
garrison 

The  counsel  here  objected  as  follows: 

I  object  to  any  further  testimony  as  to  those  until  the  witness  has  shows 
positively  that  he  examined  the  same  holes  testified  to,  or  that  Mrs.  Eturia 
[Yturria],  who  gave  him  the  information,  was  there  present  on  that  night,  and 
that  those  holes  are  the  same  Identical  ones.  I  have  no  objection  to  that  evi- 
dence going  before  you  in  proper  form,  but  until  proper  foundation  is  laid 
showing  this  witness  knows  whereof  he  speaks  in  regard  to  those  bullet  holes,  it 
Ib  thoroughly  incomi)etent.  Irrelevant,  and  immaterial. 

To  which  the  judge-advocate  replied : 

The  Judge-advocate  does  not  care  to  take  up  the  time  of  the  court  with  a  reply. 

The  accused,  his  counsels,  the  reporter,  the  witness,  and  the  judge- 
advocates  then  withdrew  and  the  court  was  closed,  and,  upon  being 
opened,  the  president  announced,  in  their  presence,  as  follows : 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  of  the 
counsel  for  the  accused  is  sustained,  and  that  the  witness  be  instructed  to  confine 
his  testimony  to  direct  evidence — what  he  knows  himself — and  avoid  hearsay 
evidence.  . 

The  accused  declined  to  cross-examine  the  witness. 

Mr.  J.  P.  McDoNNEL  was  recalled  by  the  prosecution,  reminded  he 
was  still  under  oath,  and  testified  as  follows: 

DIRECT  EXAMINATION    CONTINUED. 
QUESTIONS    BY   THE   JUDGE-ADVOCATE. 

Q.  Will  you  kindly  point  out  on  the  map,  if  you  understand^^it, 
where  you  were  on  the  night  of  August  13,  at  about  midnight?— A. 
I  live  m  this  block  near  the  garrison  wall,  about  the  middle  of  the 
block,  Adams  street.  I  am  not  familiar  enough  with  the  names  of 
the  streets,  but  this  looks  all  right.  I  live  between  Fourteenth  and 
Fifteenth  m  this  block,  about  the  middle  of  the  block. 

Q.  On  Adams  street?— A.  Yes,  sir. 
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Q.  Did  anything  unusual  occur  on  the  night  of  August  13,  1906? 
If  so,  state  to  the  court  what. — ^A.  Some  shooting  occurred  on  that 
night. 

Q.  Anything  else  in  connection  with  that? — ^A.  Well,  on  the  night 
of  the  13th  of  August  I  was  in  my  room  and  I  heard  some  firing.  I 
had  not  undressed ;  I  had  simply  laid  down  on  the  side  of  the  bed 
and  was  reading  a  newspaper  and  had  sort  of  dropped  off  to  sleep 
and  I  heard  some  firing;  I  don't  know  how  many  shots.  I  was 
asleep  when  it  occurred  and  it  woke  me  up.  Maybe  four  or  five 
shots;  I  don't  know  how  many.  I  got  up  and  put  on  mv  shoes  and 
hat,  went  out  and  turned  down  the  street  this  way  until  1  got  to  this 
street.    I  turned  the  comer  of  Adams  and  Fifteenth  streets. 

Q.  And  proceeded  in  what  direction? — ^A.  South,  I  suppose;  or 
toward  the  river  until  I  come  to  the  mouth  of  this  alley  right  here 
between  Washington  and  Elizabeth  streets — right  about  there.  As 
I  was  proceeding  down  this  alley  about  that  time  there  was  two  or 
three  shots  fired  over  somewheres  in  the  neighborhood  of  this  place 
here  between  barracks  B  and  D,  as  marked  on  the  map,  somewhere . 
in  the  neighborhood  of  them.  I  can't  say  whether  right  in  between 
them,  and  at  the  same  time  I  saw  one  shot  fired  from  the  upper 
gallery  of  this  barracks  B,  and  that  takes  my  progress  right  here.  I 
stopped  right  here,  at  the  corner  of  the  alley  that  runs  between  Eliza- 
beth and  Washington  streets,  at  the  corner  of  Fifteenth  street.  The 
next  thing  that  attracted  my  attention  was  about  twenty  men  right  at 
the  comer  of  Fifteenth  and  Elizabeth  streets.  About  that  time 
they  divided  into  two  squads.  One  squad  went  around  the  comer; 
they  turned  out  of  my  sight  up  Elizabeth  street;  I  can't  tell  where 
they  went;  the  other  half  of  the  men  of  the  two  squads,  one  turned 
around  the  comer  and  the  other  squad  turned  up  this  way,  up  Fif- 
teenth street  toward  where  I  was  at  the  corner  of  the  alley  and  Fif- 
teenth street.    I  was  standing  here  and  I  recognized  what  they  wei^. 

Q.  State  to  the  court  what  they  were. — A.  They  were  United 
States  negro  soldiers,  or  at  least  they  were  negroes  in  United  States 
uniforms,  with  guns. 

Q.  Continue,  please. — A,  As  I  say,  I  was  standing  here  at  the 
corner  of  the  alley  and  Fifteenth  street  when  they  started  from  this 
point,  Elizabeth  and  Fifteenth  streets,  this  way.  I  done  the  same 
thing,  but  only  proceeded  a  few  steps  up ;  I  don't  think  I  got  as  far 
as  the  middle  of  the  half  of  this  block.  It  is  the  alley  between 
Elizabeth  and  Washington  streets. 

Q.  Will  you  kindly  continue. — A.  They  reached  the  mouth  of  the 
alley  and  they  turned  up  the  alley.  When  they  turned  up  the  alley, 
I  came  down  back  to  the  mouth  of  the  alley  to  see  what  they  were 
going  to  do. 

Q.  What  did  you  then  see? — A.  I  saw  men  proceeding  up  this  alley, 
to  about  the  corner  of  Fourteenth  and  this  alley,  and  commence 
firing  into  houses — into  a  house,  the  residence  of  Mr.  Cowen.  I 
recognized  it  at  the  time  as  being  Mr.  Cowen's  house. 

Q.  Was  there  light  enough  for  you  to  see  up  this  allev? — ^A.  Yes, 
sir;  there  was  light  enough  for  me  to  distinguish  the  forms  of  the 
men. 

Q.  Artificial  light? — A.  No,  sir;  just  natural  light;  I  don't  think 
there  were  any  lamps  in  the  alley  at  all ;  if  they  did,  I  never  noticed. 
I  might  have  seen  some  in  some  of  the  houses  or  windows. 
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Q.  What  kind  of  a  night  was  it? — A.  I  can't  hardly  say,  but  I 
think  it  was  a  starlit  night. 

Q.  Now,  what  became  of  those  men  after  you  saw  them  at  the 
corner  of  the  alley  and  Fourteenth  street? — A.  When  I  saw  this  firing 
I  was  standing  right  here,  as  I  told  you.  I  went  right  straight  bacK 
home  as  straight  as  I  could,  and  went  right  straight  to  the  house 
where  I  live,  so  saw  nothing  more  of  them. 

Q.  You  are  positive  in  your  own  mind  that  these  men  were  negroes 
dressed  in  the  uniform  of  United  States  soldiers? — A.  Yes,  sir; 
I  am  positive  of  that.  That  is,  the  men  I  saw  assemble  at  this  comer 
and  proceed  up  to  where  I  was  at. 

Q.  And  you  are  positive  that  these  are  the  same  men  you  later  saw 
farther  down  the  alley? — ^A.  Well,  I  am  positive  in  my  own  mind 
they  are  the  same  men,  but  remember — from  the  time  they  turned 
into  that  alley,  and  I  come  there  from  where  I  was  at,  down  to  the 
mouth  of  the  alley — ^they  had  been  out  of  sight  a  few  moments. 

Q.  You  are  satisfied  in  your  own  mind,  though? — A.  I  am  satisfied 
in  my  own  mind  it  was  the  same  parties. 

Q.  Was  there  any  sound  of  firing  after  that  that  you  heard? — 
A.  Oh,  quite  a  lot  after  that;  severalshots  fired  after  that. 

Q.  Was  there  any  lull  in  the  firing  after  you  saw  these  men  down 

the  alley? — ^A.  Well,  I  don't  know  what  you  mean  by ;  it  was 

nearly  a  continuous — of  course  there  might  have  been  a  momentary 
lull,  and  was  for  a  moment,  but  it  was  nearly  continuous  shooting. 

Q.  How  long  did  all  this  firing  last? — A.  In  my  mind  I  don't 
think  it  could  have  lasted  more  than  six  or  seven  minutes. 

Q.  Is  there  anything  not  brought  out  by  previous  interrogation  or 
questioning  that  you  care  to  say  about  this  case? — A.  No,  sir;  I  don't 
know  that  there  is. 

Q.  Have  you  ever  lived  in  the  North  ? — A.  No,  sir. 

The  court  then  took  a  recess  until  11.40  o'clock  a.  m.,  at  which  hour 
the  members  of  the  court,  the  accused,  his  counsels,  the  reporter,  and 
the  witness  and  the  judge-advocates  resumed  their  seats. 

CROSS-EXAMINATION. 
QUESTIONS   BY   THE   ACCUSED. 

Q.  Where  have  you  lived  all  your  life,  Mr.  McDonnel? — A.  Prin- 
cipally in  the  State  of  Texas. 

Q.  Give  me  an  idea  where. — A.  About  southern  Texas;  in  fact,  I 
have  lived  all  over  the  State  of  Texas,  more  or  less. 

Q.  And  you  are  how  old? — A.  I  am  in  my  fifty-third  year. 

Q.  How  long  were  you  in  Brownsville  at  this  time? — A.  Just  a 
little  over  a  year ;  about  thirteen  months  before  this  occurred. 

Q.  And  how  long  did  you  stay  there  after  it  occurred? — A.  Up  to 
the  present  time. 

Q.  Where  were  you  when  you  gave  your  evidence  to  the  committee 
composed  of  Mr.  Purdy  and  Major  Blocksom? — A.  In  Brownsville. 

Q.  What  were  you  employed  at  at  that  time?— A.  My  business- 
carpenter  and  builder.  . 

Q.  For  whom? — A.  For  the  American,  Rio  Grande  Land  and  Irri- 
gation Co.  Not  in  Brownsville— at  Lonsboro,  about  40  miles  out 
£rom  Brownsville. 


54  APFBAY  AT  BROWNSVILIrB,  TEXAS.  [Fbb.  6, 1007. 

Q.  You  came  down  then  to  Brownsville  for  the  purpose  of  giving 
your  testimony? — A.  Yes,  sir. 

Q.  Who  were  you  working  for  on  the  night  of  the  13th  of 
August? — ^A.  One  Andrew  Goldhammer,  contractor. 

Q.  After  you  saw  these  men  firing  into  the  house  of  Mr.  Cowen,  on 
the  comer  of  Fourteenth  street  and  the  alley,  where  did  you  say  you 
went? — A.  I  went  directly  home. 

Q.  Go  to  bed? — A.  No,  sir;  I  didn't  go  to  bed. 

Q.  Why  not? — A.  I  was  not  in  any  humor  to  go  to  bed,  then. 

Q.  What  did  you  do  ? — A.  I  met  a  friend  of  mine  that  lived  the  next 
door,  and,  I  think,  he  was  at  that  time  on  his  wav  to  town.  He  owned 
a  saloon  in  town,  and  I  spoke  to  him  and  told  him  what  I  had  seen, 
and  told  him  I  didn't  thinb:  it  safe  for  him  to  go  to  town,  and  detained 
him  there  until  all  the  firing  was  over;  everything  had  ceased  and 
become  quiet,  and  then  he  proceeded  down  town  to  his  saloon. 

Q.-  How  long  did  you  stand  there  and  discuss  it? — A.  Where  at? 
In  front  of  my  residence?     Is  that  what  you  have  reference  to? 

Q.  I  asked  you  how  long  you  detained  him  ? — A.  It  may  be  two  or 
three  minutes,  or  something  like  tfiat. 

Q.  Then  you  think  in  two  or  three  minutes  everything  became  safe 
from  being  absolutely  unsafe  before? — A.  Well,  I  doirt  know  how 
to  answer  that.  When  the  firing  ceased,  and  I  was  under  the  im- 
pression there  was  no  more  shootmg  going  on  uptown,  I  then  consid- 
ered it  safe  to  go  downtown. 

Q.  Do  I  understand  you  to  say  that  in  two  or  three  minutes  after 
you  reached  your  home  the  firing  absolutely  ceased  and  you  then  con- 
sidered it  safe  to  go  downtown? — ^A.  I  told  you  I  hardly  knew 
whether  it  was  two  or  three  minutes  or  four  or  five  minutes. 

Q.  Give  the  court  the  best  of  your  recollection  of  this  time;  it  is 
material. — A.  I  don't  think  it  could  be  longer  than  five  minutes  we 
remained  at  the  gate. 

Q.  You  then  went  downtown? — A.  Yes,  sir. 

Q.  What  did  you  do  then? — A.  We  went  directly  to  his  place  of 
business — saloon. 

Q.  Tell  us  what  you  did;  we  want  to  know. — A.  We  entered  the 
saloon  and  I  met  a  policeman  there  and  he  told  me  there  was  a  dead 
man  in  the  back  yard.  When  he  told  me  so  he  turned  back  and  I 
went  with  him  and  found  a  dead  man  in  the  back  yard  near  the  back 
door  of  the  saloon,  and  I  don't  remember  whether  we  examined  the 
man  or  not,  but  I  saw  the  man  examined  afterwards,  and  he  was  shot 
directly  through  the  body. 

Q.  Is  that  all  you  did  ? — A.  That  is  all  I  know  now,  only  that  we 
went  back  into  the  saloon  and  we  was  there  quite  a  while  and  there 
was  nothing  of  importance  worth  relating  that  occurred  there  at  that 
time. 

Q.  Please  let  the  court  be  the  judge  of  whether  it  is  important  or 
not.  I  wish  to  know  what  you  did  from  12  o'clock  that  night,  the 
time  you  testified  to.  I  have  a  right  to  your  best  recollection  of  your 
actions. 

The  judge-advocate  here  objected  as  follows: 

I  object  to  all  this  triviality  of  detail  wvering  the  record  and  taking  up  the 
time  of  the  court  If  the  defense  has  any  special  point  it  wishes  to  bring  out  I 
think  It  can  be  brought  out  Dy  questioning  and  not  telling  him  to  start  at  12 
o'clock  and  check  up  minute  by  minute  what  he  did  the  balance  of  the  night 
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To  which  the  counsel  for  accused  replied : 

I  have  been  before  many  courts  In  several  capacities,  and  I  have  never  yet 
heard  it  stated  that  the  defense  was  not  entitled  to  the  best  recollection  of  what 
any  witness  did,  especially  if  he  is  a  material  witness,  during  all  the  time  cov- 
ered by  an  indictment  or  charge.  This  witness,  as  you  will  recall,  has  testified 
with  great  particularity  as  to  certain  facts,  and  I  wish  to  see  how  accurate  his 
memory  is  as  to  other  facts,  and  the  question,  I  beg  to  say,  is  certainly  simple 
and  perfectly  to  the  point,  calls  for  no  improper  evidence,  and  ought  to  be 
Intelligible  to  a  witness  of  that  age,  and  I  ask  for  a  ruling  of  the  court  as  to 
whether  I  am  entitled  to  it 

The  accused,  his  counsels,  the  reporter,  the.witness,  and  the  judge- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows : 

I  am  instructed  by  the  court  to  Inform  you  that  the  objection  is  not  sustained, 
but  counsel  be  requested  to  endeavor  to  so  frame  his  questions  as  to  avoid,  so 
far  as  possible,  introduction  of  irrelevant  matter. 

The  court  then  took  a  recess  until  2  o'clock  p.  m.,  at  which  hour  the 
members  of  the  court,  the  accused,  his  counsels,  the  reporter,  and  the 
judge-advocates  resumed  their  seats. 

The  counsel  for  the  accused  then  addressed  the  court  as  follows: 

May  I  ask  the  court,  as  I  understand  the  ruling  of  the  court,  the  objection 
being  not  sustained,  there  is  no  objection  to  this  particular  question.  That 
being  the  case,  then  the  counsel  is  left  to  the  undoubted  inference  and  conclu- 
sion that  there  must  be  some  objection  to  some  method  of  examination  hereto- 
fore on  the  part  of  the  defense.  First,  let  me  assure  you  as  a  court  that  in 
so  far  as  I,  as  counsel,  caji  comply  with  that  order  it  shall  be  done  in  future, 
but  I  wish  to  advise  the  court,  and  I  assume  in  doing  so  that  you  have  not  read 
any  of  the  various  reports  of  committees  and  inspectors  who  have  been  sent  to 
investigate  this  matter.  If  so,  and  you,  or  any  of  you,  have  formulated  a  posi- 
tive conclusion  or  opinion  as  to  the  guilt  or  innocence  of  the  enlisted  men  of 
the  Twenty-fifth  Infantry  stationed  at  Brownsville  on  that  occasion,  then,  in 
my  opinion,  and  I  speak  for  the  defense,  as  this  Is  alleged  positively  In  tho 
second  specification,  the  guilt  of  the  men  stationed  there  at  that  time  must  be 
proved  as  a  basis  upon  which  to  predicate  guilt  of  the  accused  in  this  case — 
then  such  person  who  has  read  such  evidence  and  has  formulated  such  opinion 
is,  in  our  opinion,  disqualified  to  sit  further  on  this  court.  I  take  It,  therefore, 
that  you  have  not  read  these  reports,  and  that,  therefore,  you  do  not  understand, 
and  can  not  until  the  case  is  a  little  more  advanced,  the  necessity — the  absolute 
necessity,  I  say — that  the  defense  feels  for  cross-examining  with  great  minute- 
ness, more  than  is  demanded  in  the  ordinary  trial  of  military  cases,  all  of  the 
witnesses  brought  up  by  the  prosecution.  And  because  each  and  all  of  these 
witnesses  have  been  examined  ex  parte  from  once  to  three  or  more  times,  there 
has  been  no  time  when  they  have  been  subject  to  a  cross-examination  to  test 
their  accuracy ;  there  are  naturally  and  unnaturally,  if  I  may  use  such  an  ex- 
pression, differences  In  those  statements,  and  each  and  all  of  those  have  been 
published  to  the  country  at  large,  they  have  caused  throughout  the  press  of 
this  country  a  criticism  of  the  administration  of  the  Army,  and  this  client  of 
mine,  whom  it  Is  my  duty  to  defend  to  the  utmost,  so  that,  consistent  to  the  obli- 
gation I  owe,  first  to  the  Army,  second  and  finally  and  all  the  time  to  my  client, 
I  shall  comply  strictly  with  your  request,  but  in  view  of  these  statements  made 
under  oath  and  not  under  oath,  and  to  the  fact  that  It  has  appeared  affirmatively 
that  these  witnesses  have  discussed  and  rehashed  these  things  among  them- 
selves, I  wish  to  know,  and  I  have  a  right  to  know,  and  we  shall  Insist  by  all 
the  means  we  can  develop  in  your  presence,  so  that  this  record  may  show — so 
that  you  may  know  primarily — so  that  the  record  may  show  to  the  reviewing 
authority  and  the  country  may  know  what  is  truth  and  what  Is  based  on  the 
subject  of  these  various  conversations,  and  this  is  the  object  of  this  minute 
cross-examination  and,  as  I  stated  before.  I  shall  comply  carefully  with  the 
mandate  of  the  court  in  so  far  as  consistent  with  the  absolute  right  and  the 
protection  of  this  client 
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To  which  the  jnctge-ndvocat-e  replied! 

In  reply  I  wish  to  any  there  la  no  neetl  for  farther  oratory  on  my  part  If 
counsel  obeys  tbe  mandate  of  the  court  it  la  iierfectly  ssitiBtactory  to  Uie 
prosecutloiL 

The  accused,  his  counsels,  tlie  reporter,  and  the  judge-advocates  then 
withdrew  J  and  the  court  was  closed,  and  on  being  opeued  the  court 
took  a  recess  until  2,45  o^clock  p.  m,,  at  which  hour  the  members  of  the 
couit,  the  accused,  his  counselsj  the  reporter,  and  the  judge-advocates 
resume<l  their  seats. 

The  president  of  the,  court  then  announced,  in  their  presence,  as 
follows: 

In  view  of  the  remarks  of  the  couusel  for  ^the  defense,  Ln  which  ha  stnte-i 

that  be  ai?snmed  that  the  members  of  the  court*  hiid  not  read  newspaper  reiiorts 

regarding  alleged  dlsturbnnces  at  BrownaviHe,  the  court  instructs  tbe  counsel 

for  defense  that  if  he  de^sirea  now  to  qiiestlou  the  competency  of  any  memlier 

^to  sit  in  tbe  trial  of  this  case,  he  baa  the  coiirt/s  pcrmlRsioo  to  eballcnge  such 

aemher  and  place  him  on  bis  voir  dirts  for  any  eau^  which  may  have  come 

'to   counters   knowledge  since   the   arrMiL^iinient   of   the   accused.     The  court 

here  cites  page  87  oo  Treatise  of  Military  Law  of  the  United  States,  by  Col. 

George  B,  Davis. 

Counsel  for  the  accused  here  addressed  the  court  as  follows: 

May  it  plea&e  the  court,  there  ia  clearly  a  mlsappreheuslon  as  to  svbat 
counael  said,  or  Intended  to  Bay.  Firsts  let  me  my  that  the  coun^ej  fs  Tully 
aware  that  he  bas  tbe  right  at  any  time,  when  new  matters  come  Xo  him,  to 
cballene:e  any  member  of  this  court  for  cause  discovered.  That  is  primary  in 
military  law.  I  do  not  wish  to  !?ay  or  to  be  underatood  as  stating  that  I  have 
any  objection  to  the  court  reading  any  newspajjer  accounts  of  any  occurrence 
that  may  have  found  its  way  Into  the  print  of  tbe  newspaper,  t»ecaiise  it  is  well 
understood  by  every  man  in  the  country  that  newafjapera  seldom,  if  ever,  get 
&  full  reiK>rt  of  any  matter  that  appear  a  In  their  paj^rea,  and,  if  I  have  created 
in  the  mlnda  of  the  courts  or  any  member  of  it  the  Impresaion  that  1  refer 
to  the  newspaper,  1  hope  you  wUl  eradicate  It  at  once;  but  I  do  refer  to  tbe 
question  of  reading  the  olBeial  reports  published  by  the  War  Department 
and  other  depnrtmenta  of  the  Government  at  Washington.  Senate  docimients, 
etc.,  which  contain  what  you  and  1  and  every  man  who  Is  familiar  with  Gov* 
emment  affairs  knows  to  be  correct,  because  under  the  official  seal  of  approval 
of  that  department  of  tbe  Government,  and  you  have  a  right  to  believe  that 
that  evidence,  in  so  far  as  It  ia  of  value.  Is  accurately  reported  and  Is  worthy  of 
credence,  and  if — and  1  repeat — any  memtier  of  this  court  ha  a  read  these 
various^  official  documents  from  f!ie  War  D- apartment,  and  has  arrived  at  a 
coMlUi*ion  from  reading  thrise  documents,  a  conviction,  if  tlmt  word  sounds 
better,  as  to  the  partlcijmtlon  of  the  colored  troops  stationed  at  Brownsville, 
Tex.,  on  August  13  last,  in  tlie  alleged  riots,  then  I  say  be  Is  objectiouflble  aa 
a  member  of  this  court.  We  care  nothing  whatever  for  any  opinions  you  may 
have  forme*!  from  reading  newspii  iters,  because  we  expect  sind  intend  to  eradicate 
any  false  ItupresBion — ttiost  hiii>re8sii>ns  that  you  get  from  newspapers  are 
false — that  you  have  actpiis'cd  frouj  am'b  aourccn. 

By  Colonel  Stevens,  member  of  the  court: 

As  a  mem!)er  of  this  courts  my  mind  is  not  exactly  satisfied  as  to  tbe  duty  of 
Ftbe  counsel  for  tbe  defense.  I  would  aay  fbiit  while  I  have  never  read  the  offi- 
Icl^l  reports  of  tbe  War  Departoient,  I  have  read  the  accounts  in  tbe  r>iil>ers  of 
lltliose  reports,  and,  furthermore,  while  ray  mind  Is  perfectly  free  a  ad  unbiased 

In  accordance  with  motion  by  member  of  the  court,  the  accused, 
his  counsels,  the  reporter,  and  the  judge-advocates  then  withdrew, 
and  the  court  was  closed,  and  on  being  opened  took  a  recess  until  3,30 
o'clock  p,  m,,  at  which  hour  the  memtSrs  of  the  court,  the  accused,  his 
counselsj  the  reporter j  and  the  judge-advocated  resumed  their  seats. 
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The  member  then  addressed  as  follows: 

Under  permission  of  the  court  I  would  like  to  state  for  my  own  part,  in 
answer  to  generally  conditional  objection  made  by  the  counsel— I  would  like  to 
commence  where  I  left  off,  as  I  remember,  and  go  on  to  say  that,  while  my  mind 
Is  perfectly  clear  upon  every  issye  as  set  forth  In  the  specification  and  charges,  I 
have,  as  I  have  stated  before,  read  the  records  in  the  papers  of  the  reports,  and 
that  I  can't  say  that  I  didn't  get  some  impression  from  them  regarding  some 
side  issue  which  may  be  afterwards  brought  out  on  the  trial.  In  other  words,  I 
can't  say  and  I  wouldn't  want  them  to  think  that  I  go  into  this  trial  with  my 
mind  a  blank,  but  I  can  say  that  if  I  have  formed  any  impression  that  I  will 
weigh  the  evidence  to  the  contrary  that  much  more  carefully.  I  feel  that  I 
ought  to  make  this  statement  to  them,  because  it  is  due  them,  and  I  may  simply 
add  finally  that  if  I  were  being  tried —  were  myself  the  accused — and  any  mem- 
ber in  my  position,  I  would  never  feel,  knowing  all  the  circumstances,  that  I 
would  object  to  him  In  the  trial  of  my  case,  but  I  want  them  to  feel  perfectly 
free  to  raise  an  objection  to  me  after  this  statement 

The  counsel  then  requested  that  the  member  be  put  upon  his  voir 
dire. 

Colonel  Stevens  was  then  duly  sworn  upon  his  voir  dire. 

Q.  Aside  from  the  newspapers  which  you  mentioned,  have  you  read 
any  official  reports  from  the  War  Department  or  from  the  Senate  in 
regard  to  what  is  known  as  the  Brownsville  affair? — A.  I  have  not. 

Q.  Have  you  conversed  with  any  of  the  witnesses  in  regard  to  the 
so-called  Brownsville  affair? — A.  None  that  I  know  to  be  witnesses. 
^  Q.  I  refer  solely,  in  your  conversation,  to  the  merits  of  the  ques- 
tion. Did  you  discuss  with  any  of  the  witnesses  the  merits  of  the 
question  in  so  far  as  it  involves  the  soldiers  of  the  Twenty-fifth  Infan- 
try?— A.  I  say  with  no  one  whom  I  know  to  be  a  witness.  I  don't 
know  exactly  whom  the  witnesses  will  be;  I  don't  think  I  have  dis- 
cussed this  with  anyone  from  Brownsville  or  anyone  I  know  to  be  on 
the  list  of  witnesses. 

Q.  Have  you  at  any  time  expressed  a  conviction  as  to  the  ^ilt  or 
innocence  of  the  soldiers  stationed  at  Brownsville  at  that  time — at 
any  time  you  can  recollect? — A.  I  may  have  expressed  an-  opinion 
on  that  subject. 

Q.  Can  you  recollect  to  whom  you  expressed  such  opinion  and 
what  opinion  you  expressed? — A.  I  can't  recall  exactly  to  whom  I 
expressed  the  opinion;  I  think  my  opinion  was  that  the  soldiers 
did  the  shooting. 

Q.  Pardon  my  calling  your  attention  to  a  date.  Were  you  in  Okla- 
homa City  on  or  about  November  11  last? — A.  Yes. 

Q.  Do  vou  recollect  a  conversation  that  you  had  in  regard  to  this 
subject  with  Major  Penrose,  the  accused  in  this  case,  and  at  which 
interview  some  others  were  present?— A.  Regarding  this  case  par- 
ticularly ? 

Q.  Regarding  the  guilt  or  innocence  of  the  soldiers  at  Browns- 
ville?— A.  I  recall  a  general  conversation,  or  being  present  when 
there  was  a  general  conversation  where  Major  Penrose  was  present 
and  several  other  officers.  I  think  the  department  commander  and 
his  aid,  if  that  is  what  is  referred  to.  I  donx  remember  any  conversa- 
tion with  him  particularly,  though  I  may  have  had  it. 

Q.  Did  you  not  at  that  time  use  language  to  the  effect  substantially 
that  the  soldiers  were  guilty  and  an  example  should  be  made  of  them, 
on  the  occasion  I  reter  to? — A.  I  don't  remember  saying  that — I 
might.     One  would  have  followed  the  other;  if  I  considered  them 
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giiilty  I  should  have  said  very  quickly,  very  readily,  that  an  er- 
ampla  should  be  made  of  tbcm. 

Q,  Did  you  or  did  you  not  have  a  conversation  with  anyone  in  For^ 
Bliss  on  this  same  subject? — A*  I  might  or  might  not ;  I  don^t  remem- 
ber.  Probably — it  is  very  possible  1  did.  1  was  not  on  the  court  at 
that  time  and  may  have  discussed  it  with  other  officers. 

Q„  The  date  of  this  was  approximately  a  month  or  so  later  than 
November  11  last;  do  you  recall  the  time  you  were  at  Fort  Bliss! — 
A.  Yes;  I  was  there  on  inspection ;  I  may  have  discussed  it. 

Q.  Do  you  remember  having  any  conversation  with  Mrs.  Powell 
on  this  subject  upon  that  occasion ?^A.  I  do  not  I  don^t  remember; 
I  might  have  had.  As  I  say,  I  might  have  discussed  it  with  a  number 
of  persons  there.  I  was  the  guest  of  Captain  Pow^ell  and  it  is  possible 
I  discussed  it  with  him  or  the  members  of  his  family*  As  I  say,  I 
was  not  at  that  time  a  member  of  the  court 

Q.  What  is  your  best  recollection  as  to  having  expressed  positively 
an  exjiression  as  to  the  guilt  or  innocence  of  the  enlisted  men  at 
Brownsville,  at  any  time  previous  to  this  trial? — A.  It  would  be  hard 
to  recall  exactly  what  I  may  have  said,  but  it  was  probably  in  line  to 
the  effect  that  mv  impressions  were,  and  belief  at  that  time  from 
what  I  had  hearcf,  that  they  had  committed  the  acts  charged — aside 
from  any  question  of  the  officera. 

By  counsel  for  the  accused: 

I  would  Uke  to  state  to  the  court  at  this  Juncture  tbat  the  flrat  Intimation  I 
had  of  any  anch  question  as  hna  been  rallied  was  brouisrht  to  my  atteiittim  late 
last  evening*  That  I  dtK'lined  to  take  any  at^tion  in  the  matter  until  1  could 
Investigate  more  carefullj.  I  did  not  want  to  place  the  matter  before  the 
court  without  eotue  evldeaee*  so  tbat  thpy  could  determine  distinctly  ns  to  what 
action  to  take  la  the  matter.  I  regret  exceedingly  that  I  have  no  one  here 
except  ^(aJo^  Penropc,  but  I  a,sk  that  he  be  sworn  In  this  preliminary  matter,  to 
state  his  recollection  of  the  cou versa tlon  that  has  been  referred  to, 

Maj,  Charles  W<  Pekeosb,  Twenty-fifth  Infantry,  was  duly  sworn, 
Q.  Please  state  to  the  court,  as  near  as  you  can  recollect,  the  date 
of  any  conversation  you  may  have  had  or  heard  with  Colonel 
Stevens.— A,  The  date  is  fixed  in  my  mind,  November  11,  from  the 
fact  that  Major  Clarke's  battalion  of  the  Twenty-sixth  Infantry 
arrived  at  Fort  Reno  on  that  date.  The  day  before  I  had  received  a 
telegram  from  the  division  commander,  General  McCaskey,  that  he 
would  like  to  have  me  meet  him  in  Oklahoma  City  the  next  day, 
November  11.  In  accordance  with  his  wish  I  went  to  Oklahoma  City, 
and  the  General^  having  been  up  most  of  the  nighty  did  not  get  up 
imtil  rather  late  in  the  morning*  During  the  morningj  before  the 
General  sent  for  us,  Colonel  Stevens^  Major  Blocksom,  and  myself 
were  talking  together  over  this  matter.  And,  as  I  recall  the  incident, 
just  before  we  entered  the  GeneraPs  room — he  had  sent  for  us — 
Colonel  Stevens  said  that  it  was  necessary  to  msdce  wn  example  of 
these  men.  We  were  talking  then  about  the  order  (hat  was  to  be 
issued,  or  had  been  issued — I  nave  forgotten  what  that  date  was — for 
aU  the  men  of  Companies  B,  C,  and  D,  of  tVie  Twenty-fifth  Infantry, 
who  were  at  Brownsville  on  the  night  of  August  13,  190*3,  to  be  dis- 
charged* My  recollection  is  that  Colonel  Stevens  stated,  as  I  have 
just  stated,  that  it  was  necessary  to  make  this  example— referring  to 
the  discharge  of  all  of  the  men  of  those  three  companies.    I  would 
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like  to  change  that  in  one  particular  only — ^that  the  Colonel  expressed 
an  opinion  that  some  men  were  guilty,  and  it  was  necessary  for  the 
discipline  of  the  service  to  discharge  all  of  them. 
By  Colonel  Stevens : 

I  would  like  to  ask  that,  as  long  as  the  matter  has  been  made  a  matter  of 
investigation,  that  Major  Blocksom  be  sent  for  to  give  testimony.  I  will  state 
that  eventually  I  shall  ask  to  be  excused  from  sitting  as  a  member  of  this  court 
I  would  like  to  add  here,  since  the  question  has  been  taken  up,  that  the  counsel 
mentioned  this  first  came  to  him  last  night ;  that  I  spoke  to  Major  Blocksom  at 
noon  and  told  him  that  Issues  had  been  raised  4n  this  trial  which  I  did  not 
think  were  covered  by  the  specifications  and  charges,  and,  while  I  was  per- 
fectly competent  to  try  these  charges,  I  did  have  my  opinion  on  the  side  issue 
that  was  raised  and  which  I  did  not  consider  a  necessary  part  of  the  evidence. 
I  told  him  I  expected  to  come  before  the  court  and  announce  that  and  state  it 
to  the  counsel  of  the  accused.  He  advised  me  to  speak  to  the  court  about  it 
before  I  mentioned  it  in  open  court,  and  I  did  that 

By  the  counsel: 

I  would  like  to  ask  what  part  of  the  testimony  the  member  of  the  court 
refers  to  when  he  says  he  has  formulated  an  opinion — what  part  of  the 
charges,  I  should  say.  He  referred  to  them  and  he  told  Major  Blocksom  at 
noon  that  he  formed  a  positive  opinion  and  considered  it  not  essential  to 
the  case. 

By  Colonel  Stevens: 

I  refer  to  that  part  with  reference  to  the  guilt  of  the  Twenty-fifth  Infantry, 
and  when  that  was  referred  to  at  Oklahoma  there  was,  to  my  recollection,  no 
question  upon  that  point ;  at  least  it  did  not  occur  to  me.  I  don't  remember  the 
issue  having  been  raised.  The  point  was  whether  some  means  of  punishment 
should  not  be  taken,  as  the  men  could  not  be  discovered.  I  did  express  an  opin- 
ion on  that  point  and  may  have  said  in  my  opinion — and  if  it  came  up  I  would 
have  said  in  my  opinion — the  men  had  done  the  shooting. 

By  the  counsel : 

In  view  of  the  admission  of  the  member  that  he  has  as  late  as  to-day  expressed 
a  positive  opinion  as  to  the  guilt  or  innocence  of  the  enlisted  men,  and  as  this  is 
a  material  point  that  Is  absolutely  necessary  for  the  prosecution  to  prove  in 
order  to  make  their  case  good,  although  the  opposite  proposition  does  not  neces- 
sarily follow,  we  enter  an  objection  to  Colonel  Stevens  sitting  further  as  a 
member  of  this  court 

By  Colonel  Stevens : 

I  would  like  to  be  excused,  but  at  the  same  time  I  would  like  Major  Blocksom's 
testimony.     I  don*t  want  to  take  up  the  time  of  the  court 

By  the  counsel : 

The  defense  has  no  objection  whatever  to  Major  Blocksom  being  called,  but 
we  wish  to  remind  the  court  that  we  rested  our  objection  solely  upon  the  admis- 
sion made  under  oath  by  the  member  that  he  had  expressed  an  opinion  as  to  the 
iniilt  or  innocence  of  these  enlisted  men  as  late  as  to-day  noon,  not  upon  the 
subject-matter  of  investigation  previous  to  this  time.  I  don't  care  to  interfere 
with  the  action  of  the  court  in  any  way,  but  suggest  that  the  final  objection  was 
based,  as  you  will  bear  me  out  by  the  record,  upon  the  admission  of  the  member 
as  to  as  late  as  to-day. 

By  Colonel  Stevens : 

It  must  be  understood,  Mr.  President  that  I  made  that  admission  conferring 
with  the  inspector  as  to  my  duties  under  the  impression  I  had  received  and  a 
discovery  of  the  line  of  defense  of  the  accused  that  was  developed,  but  I  con- 
ferred with  Major  Blocksom  as  to  what  he  thought  it  was  best  for  me  to  do. 

(Question  asked  by  the  court  under  voir  dire.) 
Q.  Have  you  formed  an  opinion  in  regard  to  the  complicity  of  the 
Twenty-fifth  Infantry  in  the  occurrences  at  Brownsville  on  or  about 
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August  13, 1906,  which  can  not  be  modified  or  removed  by  evidence? — 
A.  I  have  not,  emphatically.    But  I  would  renew  my  request  to  be 
excused,  in  view  of  the  objection  of  the  accused. 
By  the  counsel : 

May  I  have  It  appear  of  record — and  have  it  actuaUy  occur — to  have  the 
second  specification  of  the  charge  read?  I  want  the  court  to  understand  our 
position  In  the  matter,  and  that  It  is  necessary,  absolutely  necessary,  in  order  to 
secure  an  intelligent  verdict  from  the  court,  that  they  pass  upon  that  question. 

As  requested,  the  judge-advocate  then  read  to  the  court  the  second 
specification  of  the  charge. 

The  court  then  took  a  recess  until  4.25  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  accused,  his  counsels,  the  reporter,  and 
the  judge-advocates  resumed  their  seats. 

Maj.  A.  P.  Blocksom,  a  witness  (requested  by  the  member  on  voir 
dire) ,  was  duly  sworn,  and  testified  as  follows : 

Q.  Please  state  your  name,  rank,  and  present  station. — A.  A.  P. 
Blocksom;  major,  inspector-general;  St.  Louis,  Mo. 

Q.  Were  you  present  during  a  conversation  between  Colonel 
Stevens  and  Major  Penrose,  last  November,  in  Oklahoma  City? — A. 
I  have  no  recollection  of  being  present. 

Q.  Did  you  converse  with  Colonel  Stevens  this  noon,  as  both  of  you 
came  over  to  the  quadrangle,  as  to  his  plan  of  stating  to  accused 
frankly  his  feelings  as  to  accessory  point  raised  in  this  case? — ^A.  Yes. 

Q.  What  was  the  effect  of  this  conversation? — ^A.  I  don't  know 
what  the  effect  of  it  was. 

Q.  I  suppose  "  the  substance  "  is  what  is  meant;  what  was  member 
to  do? — ^A.  I  understood  that  he  intended  to  state  to  the  court  that 
he  believed  the  crime  down  at  Brownsville  on  the  13th  of  August 
was  committed  by  soldiers  of  the  battalion  Twenty-fifth  Infantry. 

The  accused,  his  counsels,  the  reporter,  and  the  judge-advocates  then 
withdrew  and  the  court  was  closed ;  and,  on  being  opened,  the  presi- 
dent announced,  in  their  presence,  as  follows: 

I  am  Instructed  by  the  court  to  announce  that  the  challenge  is  sustained. 
The  challenged  member  will  be  excused. 

Colonel  Stevens  then  withdrew. 

The  court  then,  at  5  o'clock  p.  m.,  adjourned,  to  meet  at  10  o'clock 
a.  m.  February  7, 1907. 

Chas.  E,  Hay,  Jr., 
Captain^  Acting  Judge- Advocate^  Judge-Advocate. 


Headquarters  Department  op  Texas, 

San  Antonio^  Tex.^  February  7,  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 

The  president  of  the  court  here  announced  that  the  court  would  be 
cleared;  therefore  the  accused,  his  counsels,  the  reporter,  and  the 
judge-advocates  withdrew,  and  the  court  was  closed.  Upon  the 
court  being  opened,  the  accused,  his  counsels,  the  reporter,  and  the 
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judge-advocates  resumed  their  seats.    There  was  no  announcement 
made  by  the  court. 

The  reading  of  the  proceedings  of  February  6  was  dispensed  with. 

Mr.  J.  P.  McDoNNEL,  a  witness  for  the  prosecution,  again  took 
the  stand,  and  was  reminded  he  was  still  under  oath. 

Upon  request  of  the  witness  his  answer  to  second  question,  on  page 
101  [52]  01  the  record,  was  read  to  him  and  he  stated  as  follows: 
No;  I  could  not  say  they  were  firing  into  Mr.  Cowen's  house,  for 
possibly  they  might  have  been  a  little  past  or  a  little  toward  me.  I 
meant  to  say  in  the  inunediate  vicinity  of  Mr.  Cowen's  house;  the 
guns  were  pointed  in  that  direction. 

CONTINUATION    CROSS-EXAMINATION. 

Q.  What  did  you  do  in  addition  to  what  you  have  already  testified 
to  after  you  returned  to  your  house  and  had  the  conversation  with 
your  neighbor? — A.  I  believe  I  stated  yesterday  evening  that  I  and 
nim  went  immediately  after  we  left  our  place  to  his  place  of  busi- 
ness, on  Elizabeth  street.  He  is  a  saloon  man.  We  entered  the 
saloon,  and  I  met  a  policeman ;  the  policeman  told  me  there  was  a 
dead  man  in  the  back  yard.  I  don't  know  whether  I  asked  him  to 
go  back  with  me  or  not,  but  he  went  back  with  me,  and  we  found 
the  dead  man  in  the  back  yard.  I  remained  in  the  vicinity  of  the 
saloon  some  two  or  three  hours  with  the  rest  of  these  men  until  such 
time  as  the  coroner  and  the  undertaker  came  and  removed  the  body, 
with  the  exception  of  one  interval.  I  went  to  the  drug  store,  being 
informed  that  the  lieutenant  of  police  had  been  severely  wounded; 
I  went  to  the  drug  store  to  visit  him,  and  found  him  there  with  his 
right  hand  all  bandaged  up.  He  told  me  he  was  shot;  he  told  me 
he  had  been  shot  by  negro  soldiers.  I  asked  him  to  take  a  glass  of 
water,  arid  he  said :  "  No ;  I  don't  think  it  is  good  for  a  wounded 
man  to  drink  water,"  and  he  said :  "  I  will  take  a  glass  of  whisky." 
I  think  somebody  brought  him  a  glass  of  whisky;  I  don't  know  who 
it  was,  and  I  don't  know  as  I  remember  seeing  him  take  it. 

By  the  counsel : 

May  it  please  the  court,  I  simply  want  to  know  what  he  did  on  that  night 

Question  was  repeated  to  witness. 

By  the  judge-advocate  (to  witness) : 

The  court  instructs  you  to  tell  what  you  did,  and  not  to  bring  in,  unless  It  is 
absolutely  necessary,  anything  anybody  else  did  or  said;  they  want  to  know 
your  movements. 

By  witness : 

Am  I  not  telling  them?    I  am  trying  to  tell  them. 

Q.  Is  that  all  you  did?— A.  That's  all  I  did;  only  went  home  and 
went  to  bed  about  4  o'clock  in  the  morning,  I  reckon. 

Q.  About  what  time?— A.  Somewheres  in  the  neighborhood  of  4 
o'clock.     It  might  have  been  later,  and  it  might  have  been  earlier. 

Q.  Did  you  take  any  part  in  the  inquest  held  over  the  dead  body  ? — 
A.  I  think  I  helped  remove  the  clothes  from  the  dead  man  for  the  cor- 
oner to  see  the  wound.  I  was  present,  and  I  think  I  helped ;  I  am 
not  sure.     I  saw  it  done. 

S.  Doc.  402,  CO-l ,  pt  2 5 
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Q.  Did  you  give  any  testimony  covering  the  subject  at  the  in- 
quest?— A.  No. 

Q.  Have  you  discussed  this  subject  with  anybody  in  Brownsville 
since  the  occurrence  ?— A.  Most  assuredly  I  have,  many  times.  It 
was  the  topic  of  the  town. 

Q.  Have  you  told  your  side  of  the  story  many  times? — A.  Quite  a 
number  of  times. 

Q.  Have  you  heard  the  story  from  the  other  witnesses? — A.  I  think 
1  have  heard  various  witnesses  make  different  statements  verbally,  on 
tlie  streets  and  about. 

Q.  How  often  ? — A.  Many  times ;  I  could  not  say  how  often ;  quite 
a  number  of  times. 

Q.  Tell  us  who  you  talked  it  over  with. — A.  I  have  talked  it  over 
with  half  the  citizens  of  Brownsville;  I  can't  recall  any  particular 
name. 

Q.  Could  you  give  us  any  idea  of  about  how  many  times  you  dis- 
cussed that  with  various  witnesses? — A.  I  don't  know  as  me  and  any 
particular  witnesses  have  discussed  the  subject  and  compared  notes; 
such  a  thing  I  don't  think  has  ever  occurred;  I  have  not;  I  mean  I 
have  not  discussed  the  subject  and  compared  notes  with  no  witnesses. 
1  have  told  them,  and  they  have  told  me  what  they  have  seen,  just  in 
ordinary  conversation. 

Q.  Your  recollection  of  these  events  was  pretty  vivid  the  next 
morning,  was  it  not  ?  That  is,  the  morning  of  the  14th  of  August  ? — 
A.  I  might  have  been  a  little  confused  the  next  morning :  yes,  I  was 
a  little  stirred  up;  things  might  have  been  a  little  contused  in  my 
mind. 

Q.  Why?  Wliat  confused  you? — A.  Well,  I  labored  under  a  little 
excitement  that  night,  I  had  not  hardly  got  over  the  excitement  the 
next  morning.  I  suppose  you  understand  how  a  man  would  feel  the 
next  morning  after  an  occurrence  of  the  kind. 

Q.  But  you  were  somewhat  confused  the  next  morning? — A.  Might 
have  been  to  some  extent,  I  don't  remember  that  I  reafly  was.  Iiad 
no  occasion  to  be  that  I  remember  of. 

Q.  Were  you  clear  in  your  mind  the  next  morning  as  to  what  you 
did  and  what  you  saw  ? — A.  Oh,  yes. 

Q.  Very  clear? — A.  Yes. 

Q.  Those  events  were  very  clearly  fixed  in  your  mind? — A.  Yes, 
sir. 

Q.  Wlien  did  you  testify  before  the  Citizens'  Committee? — A.  I 
think  it  was  the  next  day,  I  am  not  sure. 


day. 

Q.  Now  then,  you  are  very  clear  in  your  own  mind  what  you  did 
before  the  Citizens'  Committee,  were  you  when  you  testified  before 
them  ? — A.  I  don't  know  whether  I  am  or  not. 

Q.  Were  you  right  when  you  told  that  committee  that  you  had  not 
taken  off  your  shoes  and  had  laid  down  with  your  shoes  on? — A.  No, 
I  didn't  tell  them  that  I  don't  think ;  no,  I  know  I  didn't  for  I  had 
my  shoes  off  when  I  laid  on  the  bed. 

Q.  So  if  it  is  recorded  that  you  did  say  that  it  is  an  error,  is  it 
not? — A.  I  don't  know  whether  it  is  recorded  or  not;  I  never  saw  the 
report  of  the  Citizens'  Committee. 
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Q.  If  then,  it  appears  that  you  said  that,  "  That  night  I  came  home 
a  little  late.  I  had  just  pulled  oflf  my  shoes  and  coat  and  laid  down 
on  the  side  of  the  bed  with  my  pants,  socks,  and  shirt  on,  reading  a 
newspaper,  and  sort  of  dropped  off  to  sleep —  "  in  so  far  as  it  relates 
to  your  not  having  taken  your  shoes  off  it  is  a  mistake? — ^A.  It  is;  I 
reckon  it  is  a  mistake. 

Q.  Did  you  make  that  statement  to  Mr.  Purdy  and  Major  Blocksom 
under  oath? — ^A.  The  statement  that  I  laid  down  on  the  side  of  the 
bed  with  my  shoes,  coat,  and  hat  removed,  reading  a  newspaper,  that 
is  the  statement  I  made  to  Mr.  Blocksom  and  Mr.  Purdy. 

Q.  So,  when  you  said  in  the  other  examination  "  So  I  laid  awake, 
never  pulled  oil  my  shoes;  when  the  first  firing  started  I  jumped 
up,"  that  is  the  same,  eh? — A.  That  is  a  mistake.  I  was  certainly 
Asleep  when  the  first  firing  was  done. 

Q.  Tell  this  court  which  is  correct;  were  you  asleep  or  were  you 
awake? — A.  I  was  asleep  when  the  first  firing  was  done;  that's  what 
roused  me. 

Q.  You  stood  on  the  comer  of  the  alley  between  Elizabeth  and 
Washington  streets  in  Fifteenth  street  at  some  stage  of  that  pro- 
ceeding when  the  firing  was  going  on,  I  think  you  said. — A.  I  was 
there  before  and  afterwards. 

Q.  Did  you  state  there  was  a  light  on  the  gate  or  not? — A.  If 
there  was  any  light  on  the  gate  I  have  no  recollection  of  seeing  it; 
no,  sir.  You  mean  the  barracks  gate?  If  there  was  a  light  on  the 
barracks  gate,  I  don't  remember  seeing  it. 

Q.  How  long  was  it  you  say  after  you  waked  up  until  you  got  to 
this  station  there  on  the  comer  of  Fifteenth  street  and  the  alley? — A. 
Perhaps  a  couple  of  minutes  or  three  from  the  time  I  left  the  "house; 
two  or  three  minutes.  I  went  there  just  as  quick  as  I  could  walk; 
you  see  the  distance  on  the  map  and  know  how  long  it  would  take  a 
man  to  walk  that. 

Q.  Could  you  see  inside  the  garrison  from  where  you  stood? — A. 
Yes,  sir. 

Q.  Could  you  see  the  barracks  distinctly? — A.  Yes;  I  could  if  I 
looked ;  could  see  the  barracks  distinctly,  yes. 

Q.  Did  you  say  anything  about  any  men  jumping  over  the  wall 
while  you  were  there? — ^A.  No;  I  saw  no  men  jump  over  the  wall. 

Q.  You  could  have  seen  them  if  they  had  jumped  over  the  wall, 
anywhere  near  the  alley,  I  mean? — A.  If  I  had  been  looking  in  the 
direction  at  that  time,  ves,  I  could  have  seen  them. 

Q.  As  a  matter  of  fact  did  you  not  state  to  this  court  yesterday 
that  you  were  looking  in  that  direction? — A.  Of  the  barracks? 

Q.  Yes,  or  in  the  direction  of  the  wall. — ^A.  No;  I  looked  in  the 
direction  of  the  barracks  for  the  simple  reason  that  I  saw  a  shot  from 
the  upper  gallery  of  the  barracks,  and  that  attracted  my  attention. 
When  I  turned  my  head  again  down  Fifteenth  street  why  then's 
where  I  saw  the  men  assemble  at  the  foot  of  Elizabeth  street. 

Q.  I  will  ask  you  if  at  any  time  while  you  stood  there  or  moved 
back  about  half  way  up — you  said  you  moved  yesterday — whether  at 
any  time  during  that  proceeding  any  men  jumped  over  that  wall? — 
A.  No,  sir;  I  did  not  see  anybody. 

Q.  You  are  positive  they  did  not? — A.  I  am  positive  I  did  not  see 
none. 
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Q.  Would  it  have  been  possible  for  any  man  to  have  jumped  over 
that  wall  near  the  little  spot  marked  as  the  rear,  and  you  not  see 
them  during  the  time  you  stood  there? — A.  I  don't  think  it  was  pos- 
sible where  I  stood  for  men  to  scale  the  wall  without  me  seeing  them^ 
for  my  attention  was  attracted  there  where  I  stood  at  that  comer  ta 
about  there  the  letter  B  is  on  that  barracks,  and  if  there  had  been 
anybody  go  over  the  wall  I  would  have  been  pretty  near  sure  to  see 
them. 

Q.  Were  there  any  men  in  that  direction  during  the  time  you  stood 
there? — A.  No;  I  did  not  see  any. 

Q.  If  any  men  had  been  right  where  the  letter  B  on  the  picture  is, 
could  you  have  seen  them? — A.  From  where  I  stood  looking  over  the 
barrack  wall  I  might  have  seen  from  their  head  up,  or  shouldei's,. 
may  be — I  don't  know  how  high  the  wall  is ;  some  4  or  5  feet — I  had 
to  look  over  it,  and  if  I  had  seen  anybody  I  could  only  have  seen 
their  head  or  shoulder. 

Q.  Do  you  remember  there  is  such  a  place  as  that  little  outhouse 
there,  used  as  a  toilet  by  the  company  ?    (Indicates  on  map.) — A.  Yes. 

Q.  Any  other  house  or  shed  of  a  similar  nature  between  that  and 
the  gate  ? — A.  I  don't  remember  whether  there  is  or  not. 

Q.  I  will  ask  you  is  it  possible,  assuming  that  map  to  be  correct,, 
for  you  to  look  down  toward  the  big  gate  there  without  actually 
taking  in  that  wall  practically  that  whole  distance? — A.  I  don't 
understand. 

Q.  Do  you  believe  it  possible  that  you  could  have  been  lookins^ 
down  that  alley  Fifteenth  street,  from  the  corner  of  the  alley  and 
Fifteenth  street,  toward  the  big  gate,  watching  intently,  as  you  must 
have  been — is  it  possible,  I  say,  for  you  to  have  been  looking  that  way 
without  having  seen  the  whole  wall  itself  or  anything  that  occurred 
on  the  wall? — A.  I  don't  think  it  possible.  I  think  if  anything- 
occurred  on  the  wall  I  would  have  seen  it. 

Q.  Then,  if  any  men  did  go  over  there  during  that  time,  you  cer- 
tainly would  have  seen  it? — A.  I  think  I  would.  I  feel  satisfied  I 
would  have  seen  them. 

Q.  You  are  very  sure  there  is  no  other  outhouse  of  any  kind  from 
the  one  pointed  out  there — the  toilet  of  that  B  Company — and  the 
gate.  You  are  sure  of  that? — A.  I  pass  along  there  very  often;  if 
there  is  one  there  I  don't  recall  it. 

Q.  Never  made  any  impression  on  your  mind? — ^A.  Never  made 
any  impression  on  my  mind.  There  might  be  others,  but  I  have  na 
recollection.  I  know  there  is  one  farther,  down.  Yes;  somewhere^ 
along  there,  somewheres  (indicating  on  map). 

Q.  I  understood  you  to  say  you  could  not  see  that  barracks? — ^A.  I 
could  certainly  have  seen  it  if  I  had  been  looking  that  way. 

Q.  Weren't  you  looking  that  way? — A.  I  was. 

Q.  Did  you  see  it? — A.  I  did. 

Q.  When  ? — A.  At  the  time  I  arrived  at  the  comer  of  the  alley  and 
Fifteenth  street. 

Q.  How  far  was  it  from  where  you  stood  to  that  barracks? — ^A.  I 
don't  know  what  the  distance  is. 

Q.  What  is  the  color  of  it? — A  It  is  a  kind  of  a  lead  color.  A 
dark-blue  color  or  something  like  that,  as  well  as  I  remember.  I 
think  that  is  about  the  color  of  the  barracks. 
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Q.  Could  you  see  the  porticoes,  upper  and  lower? — A.  I  don't 
remember  to  have  noticed  close  enough  to  remember  whether  I  could 
recognize  the  porticoes  above  and  below  or  not.  I  don't  remember 
whetlier  I  looked  close  enough 

Q.  Tell  the  court  now  whether  you  could  or  not. — A.  I  think  I 
•could  have  recognized  if  I  looked  in  that  direction,  which  I  did  look 
in  that  direction,  but  don't  remember  whether  I  recognized  the  porti- 
-coes  or  not. 

Q.  What  is  the  width  of  the  alley— 30  or  36  feet  ?— A.  I  have  no 
idea  what  the  width  of  the  alley  is.  I  would  have  to  guess  at  the 
width.  I  expect  that  alley  is  about  20  feet  wide,  may  be  25  feet,  20 
to  25  feet 

Q.  What  I  want  you  to  tell  me  is  how  wide  is  Fifteenth  street  ? — 
A.  Oh,  I  do  not  know.  While  it  calls  to  my  mind  it  may  be  30  feet. 
I  do  not  know  what  the  width  of  it  is,  but  it  recalls  to  my  mind  I 
would  say  it  is  about  30  feet  wide,  just  guessing,  looking  up  and 
down  the  street  often,  and  it  calls  to  my  mind  it  might  be  30  feet 
wide. 

Q.  You  having  walked  up  and  down  there  frequently,  would  you 
say  that  distance  from  the  side  of  Fifteenth  street  toward  the  bar- 
racks— ^would  that  distance  over  to  the  barracks  be  as  much  as  60  feet? 
From  the  wall  to  the  barracks? — A.  As  much  as  60  feet  from  the 
wall  to  the  barracks? 

Q.  Yes,  sir. — A.  I  expect  that  it  is  about  60  feet,  more  or  less;  I 
<Jon't  know. 

Q.  Then  the  distance  in  a  direct  line  from  where  you  were  to  the 
barracks  would  be  in  the  vicinity  of  90  to  100  feet? — A.  Yes;  it 
must  be. 

Q.  What  kind  of  a  night  was  it  ? — A.  To  my  recollection  it  was  a 
starlit  night. 

Q.  Was  it  a  dark  starlight  or  bright? — A.  I  don't  think  it  was 
very  bright  nor  I  don't  think  it  was  a  very  dark  night;  don't  re- 
member. 

Q.  How  far  could  you  recognize  people  that  night? — A.  I  guess 
I  could  recognize  anybody  that  night  100  to  150  feet. 

Q.  Did  you  recognize  anybody  while  you  stood  there  ? — A.  Yes,  sir. 

A.  Who  ? — A.  r  recognized  a  bunch  of  men  at  the  corner  of  Eliza- 
beth and  Fifteenth  streets. 

Q.  And  how  far  is  that,  Mr.  McDonnel  ? — A.  I  do  not  know. 

Q.  Give  us  your  best  judgment. — A.  I  don't  know  what  the  length 
of  the  block  is,  what  the  distance. 

Q.  Give  the  court  an  idea. — A.  Perhaps  100  feet.  Yes;  from  the 
alley  to  the  corner  there,  perhaps  100  feet. 

Q.  To  what  extent  did  you  recognize  them? — A.  I  recognized 
those  men  as  being  negroes  in  United  States  uniform. 

Q.  Could  you  recojgnize  their  clothes  ? — A.  Yes. 

Q.  What  was  their  clothing? — A.  All  that  I  paid  any  attention 
to  or  noticed  had  on — oh,  pants  the  color  of  the  uniform  you  wear, 
drab,  I  believe  they  call  it,  and  blue  shirts. 

Q.  What  kind  of  blue? — A.  Well,  I  think  they  were  what  is  called 
in  the  army  regulations  as  blue  chambray  shirts. 

Q.  \Miat  else  did  they  have  on? — A.  In  the  way  of  clothing? 
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Q.  Yes. — A.  That  is  all  I  remember  to  have  noticed,  the  color  of 
the  pants — the  trousers — ^and  the  shirts. 

Q.  Did  you  notice  whether  they  were  armed  or  not? — A.  Yes,  sir; 
they  had  guns. 

Q.  All  of  them? — A.  They  could  have  been  one  or  two  parties  that 
did  not  have  guns,  but  the  majority  had  guns. 

Q.  Did  they  wear  hats  or  caps? — ^A.  All  that  I  could  recognize 
or  notice  had  hats  on — regulation  army  hats. 

Q.  Then  if  it  is  recorded  that  you  said  to  the  Citizens'  Committee, 
"  I  don't  know  whether  they  were  negroes  or  white  men,"  you  made 
a  mistake? — A.  Most  assuredly.  It  must  be  a  clerical  error  in  who- 
ever taken  down  the  testimony,  if  I  said  so. 

Q.  But  youT  recollection  of  it,  as  I  understand  you,  was  very  acute 
the  next  day,  of  what  you  saw? — A.  I  might  have  been  a  little  off 
the  next  day. 

Q.  Was  your  evidence  at  that  time,  that  you  were  30  or  40  steps  from 
them,  correct? — A.  Well,  there  is  the  streets  and  the  alley  to  show  for 
themselves.  I  might  have  guessed  at  it  and  called  it  30  or  40  steps  ; 
I  don't  know  whether  I  did  or  not.  There  are  the  positions  I  was 
in — there's  the  map. 

Q.  As  a  matter  of  fact  do  you  remember  very  well  what  you  testi- 
fied then,  Mr.  McDonnel  ?— A.  Before  the  Citizens'  Committee  ? 

Q.  Yes. — A.  I  have  not  very  much  recollection  of  what  I  did  say^ 
no.  I  don't  remember  but  very  little  what  I  did  say  before  the  Citi- 
zens' Committee. 

Q.  Mr.  McDonnel,  when  did  you  get  these  facts  so  firmly  fixed  in 
your  mind  ? — A.  Oh,  immediately,  I  guess,  in  a  few  days. 

Q.  Well,  how  long  before  or  after  you  testified  to  the  Citizens^^ 
Committee  was  it  that  you  got  them  so  firmly  fixed  in  your  mind? — 
A.  Well,  I  am  not  in  shape  to  say ;  I  don't  laiow. 

Q.  You  testified,  I  believe,  that  you  saw  a  shot  from  the  gallery; 
which  barracks  was  it? — A.  As  it  shows  on  the  map,  barracks  B. 

Q.  Did  you  see  the  man  when  he  fired  the  shot? — ^A.  No;  I  only 
saw  the  flash  from  the  gun  and  heard  the  report. 

Q.  Don't  you  consider  that  very  important  evidence? — A.  I  do  not 
know  how  to  consider  it. 

Q.  Did  you  tell  the  Citizens'  Committee  that  •you  saw  a^  shot 
from  the  gallery  ? — A.  I  don't  know  whether  I  did  or  not.  I  don't 
know  whether  I  was  asked  the  question  or  not. 

Q.  Did  you  ? — A.  I  don't  remember  whether  I  did  or  not. 

Q.  When  did  you  get  that  fixed  in  your  mind,  Mr.  McDonnel  ? — A. 
Which? 

Q.  The  fact  that  you  saw  a  shot  up  in  that  gallery. — A.  At  the 
time. 

Q.  And  yet  you  neglected  to  tell  the  committee  the  next  day  ? — A. 
I  don't  know  whether  I  did  or  not;  I  don't  remember  whetJier  they 
asked  me  or  not. 

Q.  How  long  was  it  from  the  time  you  saw  these  men  assemble  in 
front  of  the  gate  at  Elizabeth  street  until  they  reached  the  alley  where 
you  were  standing? — A.  Perhaps  a  minute  or  a  minute  and  a  half. 

Q.  You  hugged  the  fence  and  ran  up  to  keep  away  from  them? — 
A.  I  did  not  run,  I  moved  in  slowly. 

Q.  Did  you  stieind  in  the  open  so  they  could  see  you? — A.  No;  I 
throwed  my  body  up  to  the  fence  and  kind  of  walked  sideways. 
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Q.  Sidled  along? — ^A:  Yes,  sir. 

Q.  How  far  did  you  go? — ^A.  I  don't  remember;  I  can't  say;  per- 
haps halfway  to  Washington  street  and  perhaps  not  so  far. 

Q.  Then,  how  long  was  it  before  you  came  back  to  the  comer  of  the 
alley  again? — A.  It  couldn't  have  been  more  than  half  a  minute — 
just  as  quick  as  they  turned  into  the  alley  I  walked  down  to  the  mouth 
of  the  alley. 

Q.  You  didn't  sidle  back  down? — A.  No,  sir;  I  walked. 

Q.  I  think  you  said  you  saw  them  shoot  into  the  house  of  Mr. 
Cowen  on  the  corner  of  Fourteenth  street  and  the  alley? — ^A.  I  be- 
lieve I  said  so,  but  I  changed  that;  I  did  not  recognize  them  shooting 
into  the  house.  I  recognized  them  shooting  in  the  immediate  vicinity 
of  Mr.  Cowen 's  house. 

Q.  How  far  was  it  from  where  you  stood  to  Mr.  Co  wen's  house? — 
A.  I  don't  know  how  far  it  is. 

Q.  Any  light  in  the  alley? — A.  I  did  not  see  any.  I  did  not  see 
any  artificial  light. 

Q.  Was  that  distance  greater  from  the  comer  of  the  alley  where  you 
stood  to  the  Cowen  house  than  from  that  same  corner  where  you  stood 
down  to  the  barracks  gate? — A.  I  suppose  the  distance  is  about  the 
same,  nearly  the  same,  about  the  same. 

Q.  You  had  no  trouble  recognizing  the  uniform  of  the  men  down 
there? — A.  I  did  not  recognize  the  uniforms  of  the  men.  I  have 
no  recollection  of  having  recognized  the  uniforms  of  the  men  doing 
the  shooting  after  they  got  near  the  Cowen  residence. 

Q.  Was  there  any  light  in  the  Cowen  house  ? — A.  I  don't  remember 
to  have  seen  any. 

Q.  I  think  you  testified  in  your  direct  examination  that  you  dis- 
tinguished the  forms  of  the  men  when  they  were  firing  down  close  to 
the  Cowen  house. — A.  Oh,  yes;  most  assuredly  I  saw  the  forms  of 
men ;  yes. 

Q.  Then  did  you  testify  as  follows  before  Mr.  Purdy :  "  Could 
you  distinguish  any  forms  or  outlines  of  men  there  "  (meaning  at  the 
Cowen  house).  Answer:  "  If  I  could  distinguish  the  forms  or  out- 
lines of  men  I  don't  remember  it.  I  saw  the  shooting  there  at  the 
Cowen  house  and  reasonably  supposed  it  was  the  squad  of  men  who 
had  turned  up  the  alley?" — A.  That  ain't  the  way  it  seemed  I  gave  it 
to  him.  I  think  I  told  him  I  could  distinguish  the  forms  of  men  and 
saw  the  flash  of  guns.  I  think  I  said  I  could  distinguish  the  forms 
of  men  and  could  not  recognize  them  and  saw  the  flash  of  guns. 

Q.  If,  then,  it  is  so  recorded  it  is  erroneous? — A.  Yes;  I  think  it 
is  a  mistake  of  some  kind.  I  must  have  overlooked  that.  I  read 
the  evidence  and  thought  I  had  it  down  correct;  I  may  have  over- 
looked that  in  reading  it  after  it  was  put  into  typewrite. 

Q.  You  then  read  over  the  evidence  deliberately  after  it  was  tran- 
scribed, and  signed  it? — A.  I  read  over  it  but  did  not  read  it  care- 
fully. 

Q.  Are  you  in  the  habit  of  giving  evidence  in  that  manner,  Mr. 
McDonnel? — A.  I  have  not  been  called  upon  very  often  in  my  life 
to  give  evidence.    Very  few  times  I  have  been  in  court  of  any  kind. 

Q.  I  wish  you  would  describe  to  the  court  again  just  what  shoot- 
ing you  heard,  giving  it  with  intervals  of  time  between  each,  as 
near  as  you  can  now  recall  it. 


68  AFFRAY  AT   BEOWNSVILiiE,  TEXAS.  [Feb.  7, 1907. 

By  the  judge-advocate: 

Unless  there  is  some  special  purpose  for  all  this,  I  don't  see  the  necessity  for 
this  duplication;  it  is  taking  up  the  time  and  encumbering  the  record. 

By  the  counsel  : 

I  believe  it  is  elementary  that  when  a  man  testifies  to  something  on  direct 
examination  he  can  be  approached  on  that  particular  thing  from  any  standpoint 
that  the  cross-examination  sees  fit  to  ask  him. 

By  the  judge-advocate : 

I  grant  you  that,  sir. 

By  the  counsel : 

If  that  is  the  case,  I  don't  see  what  the  objection  Is.  My  question,  as  It  was 
formulated,  has  not  been  answered,  and  I  appeal  to  the  record.  (Question 
reread.)  I  submit  that  that  question  has  not  at  any  time  been  answered  by 
this  witness. 

By  the  judge-advocate: 

I  don't  know  the  purpose  of  that  word  "again"  being  Inserted  In  the 
question. 

By  the  counsel: 

Do  I  understand  there  is  an  objection  to  that  question? 

By  the  judge-advocate: 

I  make  that  an  objection  and  would  like  to  have  the  court  rule  upon  It. 

By  the  counsel: 

I  would  like  to  understand  the  objection.  I  would  like  to  have  the  judge- 
advocate  state  his  objection.     If  my  English  Is  bad  I  will  gladly  correct  that 

By  the  judge-advocate: 

It  is  not  on  that  account  at  all.  If  that  question  is  to  bring  out  something 
already  answered  I  object  to  it,  and  the  word  "  again  "  there  has  deceived  me, 
»Pd  perhaps  is  intended  to  deceive  other  people. 

By  the  counsel: 

I  am  willing  to  strike  out  tlie  word  "  again  "  if  that  will  remove  the  objection. 

By  the  judge-advocate: 

I  would  like  to  have  read  what  this  witness  said  before  on  this  subject 

By  the  counsel: 

Do  I  understand  this  is  objected  to  because  it  is  a  repetition? 

By  the  judge-advocate: 

Not  only  this  particular  question,  but  a  great  many  of  the  questions  have  been 
asked  and  answered  and  asked  and  answered. 

By  the  counsel: 

I  think  that  is  the  privilege  of  cross-examination ;  that  you  can  make  a  wit- 
ness answer  a  question  many  times,  especially  if  he  is  a  hostile  witness. 

By  the  judge-advocate: 

I  think  there  Is  no  appearance  of  hostility. 

By  the  counsel: 

That  is  for  the  court  to  judge ;  we  have  our  own  opinion  about  It 

Kecord  of  witness's  testimony  on  this  point  was  read  to  the  court. 
(Direct  examination,  p.  102  [53].) 
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By  the  judge-advocate: 

I  do  not  care  to  have  closed  court  If  the  court  will  Instruct  the  counsel  to 
avoid  duplication  as  much  as  possible.  I  do  not  care  to  attempt  to  hamper  his 
examination  in  any  way — or  cross-examination — but  I  am  anxious  to  save 
time,  and  time  Is  very  important  to  us,  as  you  all  know. 

By  the  counsel: 

The  defense  is  hardly  in  accord  with  the  idea  of  saving  time  in  this  manner. 
If  the  Judge-advocate  had  listened  more  acutely  to  the  form  of  our  question  he 
would  have  saved  ten  or  fifteen  minutes  on  this  objection.  I  am  living  up 
strictly  in  good  faith  with  the  instructions  the  court  has  already  given  me  in 
that  matter. 

By  the  judge-advocate: 

I  would  like  to  have  a  ruling  on  that  question,  if  the  court  please. 

By  associate  counsel : 

I  would  like  to  answer  that  objection.  As  I  understand  It,  the  judge-advocate 
objects  to  the  question  on  the  ground  that  it  has  been  asked  before.  The  de- 
fense submits  that  that  question  has  been  asked  before;  it  has  been  asked  a 
number  of  times.  The  answer  to  that  question,  as  well  as  to  other  questions 
that  have  been  put  to  the  witness  now  on  the  stand,  have  revealed  discrepan- 
cies which  it  has  been  the  purpose  of  the  cross-examination  to  reveal  to  the 
court,  and  if  to  expedite  this  testimony,  or  any  other  testimony,  the  Judge- 
advocate  desires  the  defense  to  allow  the  examination  of  the  witness  to  close 
with  statements  made  on  direct  examination,  he  prevents  us  making  use  of  the 
privilege  of  cross-examination,  whose  purpose  is  to  reveal  the  truth  by  breaking 
down  this  direct  examination  if  it  is  contradicted  by  any  previous  evidence 
that  this  witness  has  submitted  under  oath  in  any  previous  examination. 
Those  discrepancies  are  startling.  I  believe  it  is  our  privilege,  and  I  believe 
it  is  the  desire  of  the  court  to  have  those  discrepancies  appear  before  it  If  they 
are  material,  and  they  are. 

The  court  then,  in  open  session,  ruled  that  the  question  be  answered 
by  the  witness. 

(Question  was  repeated  to  witness.) 

A.  Upon  that  night  I  was  roused  by  some  shots  being  fired.  I  got 
up,  put  on  my  shoes  and  hat,  and  proceeded  down  Elizabeth  street 
until  I  entered  Fifteenth  street.  I  went  down  Fifteenth  street  until 
I  was  near  the  alley  between  Washington  and  Elizabeth  streets.  I 
heard  2  or  3  shots  fired,  or  flashes  from  the  shots;  I  recomized 
the  flashes  from  guns,  and  heard  the  reports ;  they  seemed  to  l>e  al- 
most immediately  between  barracks  D  and  B,  and  at  the  same  time  I 
saw  the  flash  of  a  gun  and  heard  the  report,  or  heard  the  report  and 
saw  the  flash  of  a  gun,  from  the  upper  gallery  or  near  the  upper 
gallery  of  barracks  B ;  I  can't  say  whether  it  was  fired  off  the  gallery 
or  out  of  the  window.  The  next  firing  was  when  I  saw  those  men 
turn  up  that  alley,  and  I  walked  back  to  the  mouth  of  the  alley  and 
saw  them  firing  in  the  immediate  vicinity  of  the  Cowen  residence. 
Saw  no  more  shots  fired ;  heard  quite  a  number  afterwards. 

Q.  How  long  from  the  time  the  first  shot  was  fired  till  you  heard 
the  next  one?  I  am  talking  about  the  shots  in  which  you  saw  the 
flashes;  how  long  from  the  time  that  shot  was  fired  until  you  saw 
others? — A.  From  the  time  I  saw  2  or  3  shots  fired  between  oarracks 
B  and  D  imtil  I  saw  the  others?    Is  that  the  question? 

Q.  Yes. — A.  Almost  simultaneously;  the  shot  from  the  barracks 
was  a  little  behind  the  other,  but  almost  at  the  same  time;  there  was 
only  a  short  interval  between  thenu 
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By  the  judge-advocate: 

Unless  there  is  some  special  purpose  for  all  this,  I  don't  see  the  necessity  for 
this  duplication;  it  is  taking  up  the  time  and  encumbering  the  record. 

By  the  counsel : 

I  believe  it  is  elementary  that  when  a  man  testifies  to  something  on  direct 
examination  he  can  be  approached  on  that  particular  thing  from  any  standpoint 
that  the  cross-examination  sees  fit  to  ask  him. 

By  the  judge-advocate: 

I  grant  you  that,  sir. 

By  the  counsel : 

If  that  is  the  case,  I  don't  see  what  the  objection  is.  My  question,  as  it  was 
formulated,  has  not  been  answered,  and  I  appeal  to  the  record.  (Question 
reread.)  I  submit  that  that  question  has  not  at  any  time  been  answered  by 
this  witness. 

By  the  judge-advocate: 

I  don't  know  the  purpose  of  that  word  "again"  being  inserted  in  the 
question. 

By  the  counsel: 

Do  I  understand  there  is  an  objection  to  that  question? 

By  the  judge-advocate: 

I  make  that  an  objection  and  would  like  to  have  the  court  rule  upon  it. 

By  the  counsel: 

I  would  like  to  understand  the  objection.  I  would  like  to  have  the  Judge- 
advocate  state  his  objection.     If  my  English  is  bad  I  will  gladly  correct  that. 

By  the  judge-advocate: 

It  is  not  on  that  account  at  all.  If  that  question  is  to  bring  out  something 
already  answered  I  object  to  it,  and  the  word  "  again  "  there  has  deceived  me, 
»Pd  perhaps  is  intended  to  deceive  other  people. 

By  the  counsel: 

I  am  willing  to  strike  out  the  word  "  again  "  if  that  will  remove  the  objection. 

By  the  judge-advocate: 

I  would  like  to  have  read  what  this  witness  said  before  on  this  subject 

By  the  counsel: 

Do  I  understand  this  is  objected  to  because  it  is  a  repetition? 

By  the  judge-advocate: 

Not  only  this  particular  question,  but  a  great  many  of  the  questions  have  been 
asked  and  answered  and  asked  and  answered. 

By  the  counsel: 

I  think  that  is  the  privilege  of  cross-examination ;  that  you  can  make  a  wit- 
ness answer  a  question  many  times,  especially  if  he  is  a  hostile  witness. 

By  the  judge-advocate: 

I  think  there  is  no  appearance  of  hostility. 

By  the  counsel: 

That  is  for  the  court  to  judge ;  we  have  our  own  opinion  about  it 

Kecord  of  witness's  testimony  on  this  point  was  read  to  the  court. 
(Direct  examination,  p.  102  [53].) 
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By  the  judge-advocate: 

I  do  not  care  to  have  closed  court  If  the  court  will  instruct  the  counsel  to 
avoid  duplication  as  much  as  possible.  I  do  not  care  to  attempt  to  hamper  his 
examination  in  any  way — or  cross-examination — but  I  am  anxious  to  save 
time,  and  time  Is  very  important  to  us,  as  you  all  know. 

By  the  counsel: 

The  defense  is  hardly  in  accord  with  the  idea  of  saving  time  in  this  manner. 
If  the  judge-advocate  had  listened  more  acutely  to  the  form  of  our  question  he 
would  have  saved  ten  or  fifteen  minutes  on  this  objection.  I  am  living  up 
strictly  in  good  faith  with  the  instructions  the  court  has  already  given  me  in 
that  matter. 

By  the  judge-advocate: 

I  would  like  to  have  a  ruling  on  that  question,  if  the  court  please. 

By  associate  counsel : 

I  would  like  to  answer  that  objection.  As  I  understand  It,  the  judge-advocate 
objects  to  the  question  on  the  ground  that  it  has  been  asked  before.  The  de- 
fense submits  that  that  question  has  been  asked  before;  it  has  been  asked  a 
number  of  times.  The  answer  to  that  question,  as  well  as  to  other  questions 
that  have  been  put  to  the  witness  now  on  the  stand,  have  revealed  discrepan- 
cies which  it  has  been  the  purpose  of  the  cross-examination  to  reveal  to  the 
court  and  if  to  expedite  this  testimony,  or  any  other  testimony,  the  Judge- 
advocate  desires  the  defense  to  allow  the  examination  of  the  witness  to  close 
with  statements  made  on  direct  examination,  he  prevents  us  making  use  of  the 
privilege  of  cross-examination,  whose  purpose  is  to  reveal  the  truth  by  breaking 
down  this  direct  examination  if  it  is  contradicted  by  any  previous  evidence 
that  this  witness  has  submitted  under  oath  in  any  previous  examination. 
Those  discrepancies  are  startling.  I  believe  it  is  our  privilege,  and  I  believe 
it  is  the  desire  of  the  court  to  have  those  discrepancies  appear  before  it  if  they 
are  material,  and  they  are. 

The  court  then,  in  open  session,  ruled  that  the  question  be  answered 
by  the  witness. 

^Question  was  repeated  to  witness.) 

A.  Upon  that  night  I  was  roused  by  some  shots  being  fired.  I  got 
up,  put  on  my  shoes  and  hat,  and  proceeded  down  Elizabeth  street 
until  I  entered  Fifteenth  street.  I  went  down  Fifteenth  street  until 
I  was  near  the  alley  between  Washington  and  Elizabeth  streets.  I 
heard  2  or  3  shots  fired,  or  flashes  from  the  shots;  I  recognized 
the  flashes  from  guns,  and  heard  the  reports;  they  seemed  to  be  al- 
most immediately  between  barracks  D  and  B,  and  at  the  same  time  I 
saw  the  flash  of  a  gun  and  heard  the  report,  or  heard  the  report  and 
saw  the  flash  of  a  gun,  from  the  upper  gallery  or  near  tl^e  upper 
gallery  of  barracks  B ;  I  can't  say  whether  it  was  fired  off  the  gallery 
or  out  of  the  window.  The  next  firing  was  when  I  saw  those  men 
turn  up  that  alley,  and  I  walked  back  to  the  mouth  of  the  alley  and 
saw  them  firing  in  the  immediate  vicinity  of  the  Cowen  residence. 
Saw  no  more  shots  fired ;  heard  quite  a  number  afterwards. 

Q.  How  long  from  the  time  the  first  shot  was  fired  till  you  heard 
the  next  one?  I  am  talking  about  the  shots  in  which  you  saw  the 
flashes;  how  long  from  the  time  that  shot  was  fired  until  you  saw 
others? — A.  From  the  time  I  saw  2  or  3  shots  fired  between  oarracks 
B  and  D  until  I  saw  the  others?    Is  that  the  question? 

Q.  Yes. — A.  Almost  simultaneously;  the  shot  from  the  barracks 
was  a  little  behind  the  other,  but  almost  at  the  same  time;  there  was 
only  a  short  interval  between  them. 
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Q.  When  were  those  3  shots  fired  with  respect  to  the  time  you  first 
heard  the  alarm?  How  long  after  you  heard  ttiat  alarm  was  it? — 
A.  I  had  time  enoufi;h  to  ^et  up  and  put  on  my  shoes  and  hat  and 
walk  from  the  middle  of  the  block  I  live  to  Fifteenth  street. 

Q.  Put  it  in  time,  will  you,  as  near  as  you  can  recall  it? — A.  It 
could  not  have  been  more  than  three  minutes,  I  don't  think.  I  guess 
it  at  three  minutes ;  it  would  take  me  about  that  time  to  get  there. 

Q.  How  much  interval  of  time  was  there  between  these  3  shots? — 
A.  I  hardly  know  how  to  measure  the  time. 

Q.  Give  the  court  an  idea? — ^A.  The  2  first;  there  were  2  I  know, 
but  there  might  have  been  3  on  the  ground;  they  were  fired  almost 
simultaneously,  and  the  other  followed  almost  simultaneously — ^right 
immediately. 

Q.  Almost  as  fast  as  they  could  be  fired ;  is  that  what  I  understand 
you  to  say? — A.  Yes;  about  that;  they  was  not  exactly  fired  at  the 
same  instant,  but  about  that;  right  about  together. 

Q.  You  didn't  see  anything  except  the  flash  of  those  shots  at  that 
time? — ^A.  Those  shots  I  saw  insiae  the  post?  I  saw  nothing  but 
the  flash  of  the  guns. 

Q.  Didn't  give  you  light  enough  to  see  the  barracks? — A.  I  mean 
to  say  I  did  not  see  men  or  guns,  but  could  see  the  outline  of  the  bar- 
racks and  things ;  yes,  sir. 

Q.  Whv  didn't  you  tell  that  committee  about  that  the  next  day? — 
A.  I  don't  suppose  they  asked  me.  If  it  is  not  on  record  that's  the 
reason ;  they  didn't  ask  me. 

Q.  Were  they  not  trying  to  get  all  the  information  they  could? 
Wasn't  that  your  understanding? — ^A.  I  think  so;  I  think  that  was 
the  intention. 

Q.  About  how  many  shots  were  in  that  alarm  that  woke  you  up? — 
A.  I  don't  know,  3  or  4  or  5 :  there  might  have  been  more.  Some- 
wheres  in  the  neighborhood  of  3  to  5  shots  that  alarmed  me ;  might 
have  been  more. 

Q.  How  long  from  the  time  vou  heard  those  flashes  was  it  until 
you  saw  the  men  in  the  front  oi  Elizabeth  street  gate  ? — A.  Perhaps 
half  a  minute — immediately.  That  was  the  next  tning  that  attracted 
my  attention,  as  I  rememlJer. 

Q.  Did  you  see  them  actually  come  out  of  the  gate? — ^A.  No,  sir; 
I  did  not. 

Q.  And  you  are  certain  they  did  not  come  over  the  wall? — ^A.  I 
didn't  see  them  come  over  the  wall.  Oh,  no;  I  do  not  say  they  did 
not  come  over  the  wall,  I  say  I  did  not  see  them. 

Q.  Was  there  any  firing  from  the  time  you  saw  them  at  the  gate 
on  Elizabeth  street  until  you  saw  them  next  firing  down  at  Mr. 
Cowen's  house? — A.  I  have  no  recollection  qf  any  other  shots  being 
fired  in  that  interval. 

Q.  Did  you  hear  any  language,  or  any  words  spoken  by  these 
men? — ^A.  Yes;  there  were  some  words  spoken,  but  they  were  spoken 
in  a  low  tone  and  I  could  not  distinguish  what  they  were*.  I  heard 
two  or  three  words  spoken  in  a  low  tone,  as  men  would  naturally 
speak  in  a  low  tone,  and  you  could  hear  it  but  could  not  distinguish 
what  the  words  were  they  spoke  to  each  other. 

Q.  All  of  them  talking? — A.  Oh,  no;  I  did  not  hear  but  two  or 
three  words. 
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Q.  Just  describe  from  a  layman's  view  point  what  those  wounds 
looked  like.^A*  There  was  a  bullet  wound;  it  entered  one  side  and 
came  out  the  other  side,  in  the  position  my  thunilB  are  in  my  body. 

Q.  Were  these  small  holes  or  large  holes  !^ — A-  Very  small  holes* 

Q*  In  cross-eKamination  you  made  a  remark  that  you  were  a  little 
off  the  following  day,  after  this  occurrence;  will  you  tell  the  court 
what  you  mean  by  being  a  little  off? — A,  I  meant  to  convey  the  im- 
pression this  way*  That  a  man  going  through  what  a  man  went 
through  that  night,  the  excitement  and  one  thing  and  another,  his 
mind  might  not  be  clear  the  next  day  or  maybe  the  day  following. 
That^s  what  I  meant  to  impress. 

Q-  You  stated  in  your  cross-examination  just  now  you  came  from 
your  home  and  turned,  as  I  understood  you,  from  Elizabeth  into 


Fifteenth 


A.  Oh,  no;  I  turned  from  Adams  into  Fifteenth. 


Q.  If  you  said  "Elizabeth''  it  was  merely  a  slip  of  the  tongue!— 
A.  Why,  certainly. 

EXAMTNATION  BY  THE  COURTt 

Q.  You  stated  on  cross-examination  that  you  did  not  suppose  they 
were  negro  f^oldiers  who  uttered  these  two  or  three  indistinct  words; 

not  suppose 
were  negro 

,       ^  were  negro 

soldiers.    That's  what  I  meant  to  convey,  that  I  didn't  teel  any  doubt 
in  my  own  mind  that  they  were  negro  soldiers. 
Q.  In  your  testimony  describing  your  movements  before  you  saw 


Explafn. — ^A*  I  don't  remember  I  ever  said  I  proceeded  down  any 
alley;  I  said  I  proceeded  down  Fifteenth  street  until  the  alley  between 
Elizabeth  and  Washington  streets. 

Q.  About  how  many  men  did  yon  see  at  the  corner  of  Elizabeth 
and  Fifteenth  streets!— A.  About  20. 

Q.  About  how  many  men  went  each  way?^A.  I  think  they  were 
very  equally  divided.    I  think  they  were  evenly  divided. 

The  court  then  took  a  recess  until  2  oVlock  p*  m.,  at  which  hour  the 
members  of  the  court,  the  accused,  his  counsels,  the  reporter,  and  the 
judge- advocates  resumed  their  seats. 

Tlie  judge-advocate  here  addressed  the  court  as  follows i 

I  would  like  to  etsite  for  the  Information  of  the  court,  before  proceeding  with 
tbe  next  witiies^p,  that  the  miiri  who  occupied  this  honse  marked  No,  9  on  ttie 
plat,  on  the  night  of  Aiiguat  13,  1906,  by  name  Mr.  JosC*  Martinez.  Is  now  living 
Jn  the  RepuhHc  of  Mexico,  and  Lb  unwiUing  to  leave  a  newly-established  huRl- 
nesH  in  Neuva  Laredo,  and*  beUig  beyond  the  jurisdiction  of  any  United  States 
court  he  could  not  be  subiKcnaed,  He  said  he  wae  willing  to  appear  in  tbe 
town  of  Laredo  and  give  bis  dejwsltion.  The  accused  declined  to  consent  to 
tbe  latter  expedient  on  account  of  the  Importance  of  this  case  and  probable 
materiality  of  evidence  to  which  wltneae  might  depose.  Laredo  being  witbin 
the  geographical  limits  of  the  State  in  wbicb  court  la  sitting,  the  proviBlons  of 
tbe  nlnetj -tirst  article  of  war  do  not  apply. 
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Mrs.  Kate  E.  Leahy,  a  witness  for  the  prosecution,  was  duly 
sworn,  and  testified  as  follows : 

DIRECT   EXAMINATION.  . 
QUESTIONS  BY  THE  JUDGE- ADVOCATE. 

Q.  Will  you  please  state  your  name,  residence,  and  your  occupa- 
tion.— ^A.  Kate  E.  Leahy.     Brownsville,  Tex.;  hotel  keeper. 

Q.  Mrs.  Leahy,  is  your  husband  living? — ^A.  Noj  sir. 

Q.  What  was  his  occupation  while  he  was  hving? — ^A.  Saloon 
keener 

oTBeforethat?— A.  Soldier. 

Q.  Li  what  regiment? — A.  Eighth  Cavalry. 

Q.  What  lengQi  of  service,  do  you  know  ? — ^A.  I  am  not  positive, 
but  I  believe  it  was  five  years,  sir. 

Q.  Mrs.  Leahy,  will  you  please  point  out  on  that  map  there  on  the 
wall,  if  you  can,  the  location  of  your  house  in  Brownsville,  Tex.  Do 
you  understand  maps? — A.  Not  thoroughly,  but  a  little  bit.  (Judge- 
advocate  explains  map  to  witness.  Witness  points  out  house  marked 
No.  3.) 

Q.  Where  were  you  on  the  night  of  August  13, 1906  ? — A.  Browns- 
villa 

Q.  In  what  building? — ^A.  In  the  main  building,  in  the  building 
I  live  in,  sir. 

Q.  The  corner  of  what  streets  is  that? — ^A.  Elizabeth  and  Four- 
teenth. 

Q.  Did  anything  unusual  occur  on  this  night? — A.  Shooting. 

Q.  About  what  time  was  this  shooting? — ^A.  The  first  shot  was 
fired  5  minutes  to  12. 

Q.  How  do  you  fix  the  time  in  your  mind? — A.  I  just  wound  my 
clock,  sir. 

Q.  What  else  occurred  after  this  shooting,  Mrs.  Leahy?  I  want 
you  to  state  fully,  if  you  please,  anything  oi  an  unusual  nature  that 
occurred  upon  this  night. — A.  Yes,  sir;  there  was  a  whole  lot  oc- 
curred. 

Q.  Will  you  kindly  tell  the  court  all  that  occurred  that  night,  as 
far  as  you  remember? — A.  When  the  first  shot  was  fired  I  left  my 
bedroom  and  I  went  upstairs  and  looked  out  of  the  window  to  see 
where  the  shooting  was.  As  the  fifth  shot  was  fired  I  saw  it  fired 
from  the  balcony  of  one  of  the  quarters,  the  second  quarters  in  the 
post. 

Q.  Counting  from  which  way? — A.  From  the  river,  sir.  I  counted 
9  shots,  then  13,  then  volleys.  I  came  downstairs  and  told  my  sister 
that  there  was  a  fire,  I  presumed,  in  the  post.  I  walked  out  on  the 
main  street,  on  Elizabeth  street,  to  see  where  the  fire  was,  and  the 
bullets  flew  around  me,  being  shot  over  the  garrison  wall. 

Q.  From  what  direction? — A.  From  the  post.  I  went  back  upstairs 
to  the  same  window  I  was  in  and  watched  them  shooting  from  the 
post  for  about  ten  minutes.  Next  thing,  I  saw  that  they  were  shoot- 
ing in  the  alley  by  Cowen's  house. 

Q.  Where  is  Mr.  Cowen's  house  with  reference  to  your  house  ? — ^A. 
Right  opposite  to  the  window  I  was  in,  sir;  on  the  alley. 
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Q.  Are  you  perfectly  familiar  with  its  general  outside  appearance — 
the  Co  wen  house? — A.  Certainlj,  sir* 

Q.  You  have  seen  it  every  day  for  some  timej  I  suppose? — A. 
Every  day  for  the  last  two  years,  sir, 

Q/l  will  ask  you  what  this  is^  Mrs.  Leahy  (handing  witness  pho- 
tograph) ? — A,  The  Cowen  house,  sir  (hereto  appended  and  marked 

Q,  Mrs,  Leahy,  you  have  had  your  hotel  there  for  how  long? — A- 
Since  the  8th  day  of  February. 

Q.  Of  what  year,  please  ? — A.  1905. 

Q,  You  are  reasonably  familiar  with  its  external  appearance,  of 
course? — A.  Yes,  sir. 

Q.  Will  you  kindly  tell  me  what  that  is  (handing  witness  a  photo- 

fraph)  ? — A.  That  happens  to  be  the  back  part  of  my  house,  sir 
hereto  appended  and  marked ), 

Q,  Now,  are  you  more  or  less  familiar  with  the  Tiews  from  the 
various  windows  of  your  hotel,  or  not?— A»  Yes,  sir* 

Q,  I  will  ask  you  what  that  is  (handing  witness  photograph)  I — A, 
That  is  the  Cowen  house  taken  from  the  last  window  of  my  house,  sir 
(hereto  appended  and  marked  - — ). 

Q.  And  will  you  tell  us  what  that  is  (handing  witness  photo)  ! — A. 
That's  a  picture  taken  from  the  window  I  was  in  (hereto  appended 
and  marked  — — ) . 

Q.  When,  Mrs.  Ijeahy  ?— A,  The  night  of  the  13th  of  Auj^ust. 

Q-  Where  were  you  standing  when  you  witnessed  this  shooting 
from  the  gallery  of  the  barracks? — A.  In  the  third  window,  sir. 

Q.  From  which  direction? — A,  From  the  alley. 

Q»  Will  you  kindly  take  tliat  photograph  and*  mark  the  window  in 
which  you  stood.    (Witness  marks  with  pencil,  X,  on  Exhibit  — — .) 

Q.  Was  this  your  own  bedroom  ?^A.  No,  sir. 

Q,  If  it  was  not  your  bedroom  how  did  you  happen  to  be  in  it  at 
that  time  of  night?— A.  I  went  up  there,  sir,  to  see  the  shooting. 

Q,-  Was  this  room  occupied? — A.  No,  sir;  it  was  empty* 

Q.  What  occurred  after  you  went  back  the  second  time  and  stood  in 
the  window  of  this  vacant  room?  In  other  words,  what  did  you 
see?— A.  I  saw  them  shooting  from  the  gallery,  sir.  I  saw  tliem 
moving  along  the  balconies,  saw  the  flash  of  liglit  back  and  forth  on 
both  top  and  bottom  gallery,  and  the  next  I  saw  was  the  flashes  of  the 
guns  in  the  alley  by  the  Cowen  house.  I  could  not  see  them,  but  I  saw 
the  flashes  of  the  guns, 

Q.  Did  you  at  any  subsequent  time  see  any  figures  whom  you  could 
recognize?? — A.  Noj  sir;  they  were  in  the  post  I  could  not  s^  them 
when  they  came  up  to  the  side  of  the  Cowen  house. 

Q*  But  after  that,  please  state  fully  what  you  did  see. — A.  After 
I  saw  the  flashes  in  the  alley  the  soldiers  moved  to  the  corner  or 
Cowen  house  on  the  alley  by  a  tree.    There  was  a  mudhole  there 

Q.  And  what  street  was  that,  please  ? — A.  Fourteenth  street.  They 
walked  around  the  mudhole — would  not  walk  through  it — ^shot  back, 
looked  up  and  saw  us,  one  man  said  something,  and  the  other  man 
saidj  "  No,  keep  straight  ahead  and  shoot  to  the  front,"  There  was 
three  volleys  fired  in  the  street,  Fourteenth  streets 

Q.  Fired  in  what  direction  ?— A.  The  first  shots  were  fired  by  tlie 
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street,  by  the  alley,  straight  up  the  alley  toward,  I  presume,  I  should 
say,  toward  Fifteenth  street. 

Q.  Toward  the  garrison?— A.  No,  sir;  the  men's  backs  was  toward 
the  garrison. 

Q.  Down  the  alley  away  from  the  garrison? — A.  Yes,  sir;  toward, 
I  suppose  I  should  say,  Thirteenth  street,  the  street  of  the  Miller 
Hotel.  When  the  second  volley  was  fired  they  were  standing  in  the 
middle  of  Fourteenth  street.  I  saw  distinctly  they  were  colored 
men — ^saw  them  in  khaki  uniform — some  of  them  haa  blue  shirts  on. 
I  could  see  the  blue  barrel  of  the  steel  of  the  gun.  The  guns  seemed 
to  me  to  be  about  so  long^  about  2J  feet  long.  When  they  got  to 
the  street  part  of  them  tried  to  turn  up  Fourteenth  street.  From 
there  they  turned  back,  started  to  the  alley,  and  turned  and  deliber- 
ately shot  into  the  Cowen  house. 

Q.  There  had  been  a  lull,  then,  between  the  volleys  fired  into  the 
Cowen  house? — A.  Yes,  sir. 

Q.  Of  how  great  an  interval? — ^A.  I  presume  a  second,  probably 
two  seconds;  a  very  short  interval,  sir.  The  men  were  walking  de- 
liberately as  they  crossed  that  street.    Their  actions  were  deliberate, 

Q.  Did  you  recognize  the  voice  of  anyone  about  that  time? — A, 
No,  sir;  I  could  recognize  no  voices;  all  I  could  recognize  was  one 
voice  when  the  man  said,  "  Keep  ahead  and  shoot  to  the  front." 
That's  all  the  talk  I  heard. 

Q.  Was  this  remark  made  in  English  or  Spanish? — A.  Yes,  sir; 
in  English. 

Q.  Was  there  anything  peculiar  about  this  voice  in  its  character- 
istics ? — A.  No,  sir ;  none  whatever. 

Q.  Where  were  they  when  they  fired  the  second  volley  that  you 
spoke  of  a  moment  ago? — A.  Standing  in  the  middle  of  Fourteenth 
street  there  in  the  alley,  right  in  the  middle  of  the  street. 

Q.  Where  was  the  nearest  artificial  light? — A.  Lamp-post  on  my 
corner,  sir — on  Elizabeth  street. 

Q.  As  far  as  you  know,  what  occurred  after  this? — A.  Nothing 
but  the  shooting  up  the  street,  sir. 

Q.  Up  what  street? — A.  Up  the  alley,  as  far  as  my  knowledge. 

Q.  Did  the  men  continue  up  the  alley? — A.  Yes,  sir. 

Q.  And  how  about  the  sounds  of  the  shots;  did  they  remain  sta- 
tionary or  proceed  further? — A.  No,  sir;  they  were  proceeding. 

Q.  For  how  long  a  time,  to  the  best  of  your  recollection? — A.  I 
presume,  sir,  about  ten  minutes. 

Q.  Was  the  shooting  continuous,  scattered,  or  was  it  in  volleys? — 
A.  No,  sir;  they  were  shooting  scattered;  there  would  be  a  few  shots 
fired  and  then  a  sort  of  an  interval  and  then  a  few  more  fired.  It 
lasted  about  ten  minutes,  the  shooting  did,  after  they  left  my  house, 
when  I  saw  about  half  dozen  men  going  back  to  the  post. 

Q.  How  many  men  did  you  see  returning  toward  the  post,  Mrs. 
Leahy?— A.  Six. 

Q.  How  were  these  men  dressed  ? — A.  I  could  not  tell,  sir. 

Q.  \Miat  route  did  they  take  in  returning  to  the  post? — ^A.  The 
same  route  they  came,  sir ;   down  the  alley. 

Q.  Back  of  the  alley? — A.  Back  toward  the  post  from  the  alley; 
came  right  down  the  alley  again. 

Q.  But  you  didn't  see  how  thev  were  dressed  ? — ^A.  No,  sir, 

Q.  Didn't  recognize  them? — A.  No,  sir. 
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Q.  Now,  I  will  ask,  Mrs.  Leahy,  if  any  police  officers  came  to  your 
house  that  night? — A.  I  can't  say,  sir;  they  came  to  my  house,  but 
during  the  shooting  in  the  post — no,  they  did  not  come  to  my  house ; 
they  were  passing  my  house  and  asked  where  the  fire  was.  I  told 
them  there  was  no  fire — ^the  soldiers  were  shooting  up  the  town.  Put 
them  inside  of  my  house  and  hid  them. 

Q.  For  how  long  a  time  did  they  remain  thus  hidden? — ^A.  About 
two  hours,  sir. 

Q.  Who  released  them? — A.  My  sister  and  Judge  Parks. 

Q.  Did  you  see  a  patrol  or  any  body  of  soldiers  passing  your  house 
after  the  firing  was  all  over  ?  If  so,  please  tell  about  it. — ^A.  Yes,  sir. 
Just  about  half  an  hour  afterwards  I  saw  a  company  of  soldiers ;  I 
presume  there  were  about  30  or  40  men — I  doubt  if  there  were  any 
more — pass  the  house.  One  made  a  remark,  as  he  was  passing  by, 
that  he  would  clear  the  town  out  of  every  so  and  so  white  man  before 
the  next  day. 

Q.  How  long  a  time  elapsed  from  the  time  you  heard  or  saw  the 
first  shots  until  you  saw  these  men  returning  in  the  direction  of  the 
barracks? — ^A.  Which  men,  sir? 

Q.  The  men  you  spoke  of  a  moment  ago;  the  half  dozen  men  re- 
turning toward  the  barracks  ? — ^A.  Thirty  minutes. 

Q.  About  thirty  minutes? — A.  No;  positive  thirty  minutes. 

Q.  Did  you  hear  any  bugle  call  ? — A.  Yes,  sir. 

Q.  When  did  this  sound,  with  reference  to  the  time  of  the  passing 
of  these  half  dozen  men  toward  the  post?-^A.  About  eight  minutes, 
sir ;  before  the  soldiers  went  into  the  post.  The  soldiers  were  in  the 
town  when  that  bugle  was  blown. 

Q.  At  what  speed  were  those  half  dozen  men  going  toward  the 
post? — A.  They  were  running. 

Q.  Slowly  or  rapidly? — A.  Kapidly,  sir;  in  an  upright  position. 

Q.  Now,  when  you  saw  those  men  passing  down  the  alley  for  the 
first  time,  at  the  time  you  testified  you  saw  shooting,  at  what  speed 
were  they  going,  or  in  what  position? — ^A.  They  were  almost  walk- 
ing ;  they  were  in  a  crouching  position — shooting  position — crouching. 

Q.  A  moment  ago  you  made  the  remark,  "  so  and  so  white  men/' 
Was  that  the  actual  words  they  used,  or  was  it  blasphemous  or  ob- 
scene language  they  used  ? — A.  It  was  obscene  language,  sir. 

Q.  How  long  have  you  lived  in  Brownsville,  Mrs.  Leahy  ? — A.  All 
my  past  life,  sir. 

Q.  Were  you  born  there? — A.  No,  sir;  I  was  born  in  Matamoros, 
Mexico. 

Q.  Are  you  pretty  familiar  with  the  appearance  of  the  various 
streets  and  alleys  of  that  town  ? — A.  Part  of  them. 

Q.  Are  you  familiar  with  the  portion  of  the  town  near  which  is 
situated  your  hotel? — A.  Yes,  sir. 

Q.  Can  you  tell  by  looking  at  this  what  it  is  (handing  witness  a 
photograph)  ? — A.  The  garrison  wall,  sir,  or  street  between  the  gar- 
rison wall  and  the  town. 

Q.  Look  at  that  again  and  tell  where  it  was  taken  from,  if  you 
can. — A.  It  looks  to  me  like  it  was  taken  right  back,  or  opposite  to 
Yturria's  house.     (Not  submitted  in  evidence.) 

Q.  Will  you  tell  the  court,  please,  Mrs.  Leahy,  what  you  did  the 
remainder  of  the  evening.  Briefly;  I  don't  want  every  little  de- 
tail.— A.  After  I  saw  the  soldiers  passing  ? 
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Q.  Yes. — ^A.  You  mean  the  troops  that  went  back  to  the  post? 

Q.  After  the  disturbance  was  apparently  over. — A.  Sat  around 
and  talked  to  the  balance  of  the  people  in  the  house  and  then  took  a 
lunch  and  laid  down  and  went  to  sleep,  sir. 

Q.  Did  you  leave  your  house  for  any  purpose? — A.  Yes,  sir. 

Q.  Will  you  please  tell  the  court  for  what  purpose? — A.  I  left 
the  house  auring  the  shooting  in  the'  alley.  Mrs.  Cowen  called  to 
me  to  go  over  and  take  care  of  her  and  her  family,  and  brought  them 
to  my  house,  sir. 

Q.  Were  shots  being  fired  into  the  house  at  this  time? — A.  No,  sir; 
thev  had  just  stopped  it. 

Q.  Was  there  firing  in  the  town  at  this  time  ? — A.  They  were  firing 
probably  half  way  up  our  alley. 

Q.  These  same  people  or  others? — A.  The  same  people,  I  presume; 
I  did  not  see  them. 

Q.  T\Tien  you  went  to  the  assistance  of  the  Cowen  family,  these 
half  dozen  men  had  not  passed  up  the  alley  toward  the  post:  not 
yet? — A.  No,  sir;  they  were  going  up  toward  the  Miller  Hotel. 

Q.  These  first  men  that  you  saw  passing  down  the  so-called  Cowen 
alley  from  the  direction  of  the  post  to  the  town,  you  are  positive  that 
they  were  in  uniform? — A.  Yes,  sir. 

Q.  Will  you  enlarge  a  little  upon  that  and  tell  just  what  you  saw 
with  reference  to  their  uniform  or  anything  else? — A.  I  saw  them 
stop  at  the  tree  on  the  street  at  the  Cowen  house.  I  saw  them  shoot. 
They  stopped  in  the  middle  of  the  street.  I  saw  them  shoot  a  second 
time.     There  were  16  men,  sir. 

Q.  Did  you  count  them? — A.  Yes.  sir.  The  flashes  of  the  guns 
and  the  shooting  was  so  vivid,  so  clear,  so  distinct,  that  there  was 
no  making  a  mistake  in  their  color  or  the  clothes  they  wore. 

Q.  And  the  color  was  what? — ^A.  Khaki  uniform,  and  some  had 
on  a  blue  shirt. 

Q.  And  the  color  of  the  faces  was  what? — A.  Black. 

Q.  Did  they  have  anything  in  their  hands? — A.  Guns. 

CROSS-EXAMINATION. 
QUESTIONS   BY   THE   ACCUSED. 

Q.  How  old  are  you,  Mrs.  Leahy? — A.  I  was  bom  December 
12,  1868. 

Q.  And  that  would  make  you  how  old? — A.  Thirty-eight. 

Q.  When  were  you  married  to  Mr.  Leahy? — A.  June  5,  1886. 

Q.  Was  he  a  soldier  at  that  time? — A.  No,  sir. 

Q.  Do  you  know  whether  or  not  he  belonged  to  the  Eighth 
Cavalry? — ^A.  Yes,  sir. 

Q.  How  do  you  know  that  ? — A.  I  have  his  discharge  papers,  sir ; 
I  am  not  positive,  but  I  know  he  belonged  to  Captain  Kandlett's 
company.  Captain  Eandlett  at  that  time  belonged  to  the  Eighth 
Cavalry. 

Q.  He  was  a  saloon  keeper  when  he  married  you;  was  he? — A» 
Yes,  sir. 

Q.  And  what  were  you  doing? — A.  Nothing. 

Q.  Where  were  you  living? — ^A.  Brownsville. 

8.  Doc.  402, 60-1,  pt  2 6 
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Q.  How  mariy  rooms  in  your  house,  Mrs.  Leahy? — A.  In  the  main 
house^  sir?    In  the  house  I  live  ml 

Q.  Answer  it  in  any  way  you  see  fit. — A.  I  have  two  houses,  sir, 
and  I  am  asking  you  it  you  mean  the  house  I  live  in. 

Q*  The  house  you  have  been  testifying  to  before  the  court*^ — ^A, 
That's  the  one  I  live  in*  There's  10  rooms  in  the  main  house.  My 
room  and  some  old  rooms  on  the  outside,  outbuilding. 

Q*  How  many  upstairs  and  how  many  downstairs? — A-  There's 
8  upstairs- 

Q.  The  balance,  or  7j  are  downstairs?— A,  Yes,  sir. 

Q.  WTio  occupied  the  upstairs  rooms  at  that  time? — A*  One  room, 
Judge  Parks ;  the  room  facing  next  to  the  alley,  Herbert  Elkins. 

Q.  Then  the  room  you  were  in  was  the  one  furthest  from  the 
alley? — A.  Yes,  sir. 

Q.  And  it  faced  in  what  direction?^ A*  Post, 

Q,  Vfhui  room  were  you  in  before  you  went  up  to  that  room? — 
A,  My  own,  sir, 

Q.  iVnd  where  is  that? — A,  Downstairs  in  the  yard, 

Q,  Could  you  show  us  on  the  plat  about  where  that  was,  or  could 
vou  ? — A,  No,  sir,  but  I  could  explain  it  to  you  which  I  think  would 
be  better.    I  am  not  familiar  with  that  map. 

Q.  All  right. — A.  It's  right  opposite.  There  is  a  courtyard  and 
it  is  on  the  opposite  side  to  the  room  where  I  was  in,  right  across  the 
yard,  sir, 

Q.  Would  the  courtyard  be  toward  the  alley  or  toward  Washington 
street  or  toward  EHztil>yth  street.?— A.  The  courtyard,  sir,  would  be 
toward  the  Miller  Hotel. 

Q*  Do  I  understand  that  your  house  occupies  all  that  green  space 
over  there  (indicating  on  map)  ?— A,  I  think  so. 

Q.  Then  there  is  a  shed  that  shuts  off  the  court  from  the  alley! — 
A.  It  is  a  wood  shed.  I  put  the  policemen  in  there,  inside,  in  that 
room  on  the  alley,  a  wood  shed  and  bathroom. 

Q.  As  I  understand  it,  there  is  a  greenhouse  runs  down  there ;  is 
that  the  one  the  picture  was  taken  of  and  introduced? — A.  Yes,  sir. 

Q,  There  is  a  part  of  it  evidently  running  parallel  with  Elizabeth 
street,  (Indicates.)  A  part  of  the  house  in  green,  directly  on  Four- 
teenth street;  that  seems  to  be  an  addition  to  the  other  part;  is  that 
true? — A,  Do  you  mean  the  S-story  house?  The  2-story  house  is  all 
one  house ;  there  is  only  the  top  added  to  the  bottom, 

Q.  There  is  a  part,  if  you  will  look  at  the  map  where  the  pointer  is, 
running  parallel  to  Fourteenth  street,  according  to  the  plat,  which 
indicates  that  it  joins  onto  a  part  running  parallel  to  and  some  dis- 
tance to  Elizabeth  street, — A.  This  house  runs  from  here  to  the  alley 
almost ;  tliat  is  one  house. 

Q.  All  built  at  the  same  time? — A.  That's  more  than  I  can  tell; 
but  the  baek  part  has  two  stories  where  the  front  part  is  only  one 
story,  and  I  presume  that  there  was  put  on  a  second  time. 

Q.  The  plat  indicates  there  are  two  separate  additions.^A.  That  I 
don't  know,  sir.  This  here,  these  rooms  are  above  the  kitchen  part 
of  the  house. ^ 

Q,  How  wide  was  Fourteenth  street  right  opposite  your  window  ?— 
A.  About  50  feet, 

Q-  And  how  far  would  you  say  it  was  from  the  east  side,  or  the 
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S.rrison  side  of  Fourteenth  street  over  to  Fifteenth  street,  through 
at  block  there;  how  far  is  that? — ^A.  About  150  feet,  sir. 

Q.  And  then  the  alley  is  about  80  feet — I  mean  Fifteenth  street — 
about  30  to  36  feet  wide? — ^A.  I  don't  know,  but  I  don't  think  it  is 
quite  as  wide  as  Fourteenth  street. 

Q.  And  how  far  is  it  would  you  say — if  you  will  just  look  at  the 
plat — from  the  garrison  wall  over  to  the  barracks? — ^A.  I  presume, 
sir,  it  is  about  1(X)  'feet. 

Q.  So  that,  adding  up  the  distance,  we  have  40  feet  and  150  feet  is 
190  and  30  is  220  and  100  is  820  feet  from  your  window  to  the  bar- 
racks on  an  air  line  there? — ^A.  I  presume,  sir. 

Q.  Or  something  over  100  yards? — A.  I  presume  so. 

Q.  Any  light  around  there  that  you  know  of?  Street  lights? — 
A.  Right  on  my  corner.  Two  lights  on  the  garrison  gate,  but  I  could 
not  see  them.    1  could  see  no  light,  excepting  the  one  on  my  comer. 

Q.  Did  you  see  the  effect  of  any  other  light  at  all?— A.  Excepting 
what  was  on  the  barracks,  on  the  porches ;  men  carrying  lanterns. 

Q.  There  were  men  carrying  lanterns? — ^A.  Yes,  sir;  upstairs  and 
downstairs,  and  I  could  see  them  going  upstairs  on  the  back  part  of 
the  second  quiirters. 

Q.  How  many  lanterns  did  you  see  there? — A.  More  than  I  can 
tell ;  I  did  not  count  them. 

Q.  Give  us  an  idea ;  your  best  recollection. — A.  I  can  not,  sir ;  be- 
cause I  did  not  count  them,  and  I  saw  the  lights  moving  back  and 
forth  for  fifteen  or  twenty  minutes. 

Q.  Was  it  by  the  light  of  these  lanterns  that  you  recognized  the 
soldiers  shooting? — ^A.  Noj  sir;  it  was  not. 

Q.  How  did  you  recognize  the  soldiers? — ^A.  By  the  flash  of  their 
guns  while  they  did  the  shooting. 

Q.  Didn't  have  to  hold  a  lantern  then  for  you  to  see  them? — ^A. 
No,  indeed. 

Q.  Could  you  see  the  color  of  their  faces  all  right? — ^A.  Yes,  sir. 

Q.  You  had  no  doubt  about  it,  then,  that  they  were  colored  men  or 
ncCToes  ? — A.  No,  sir ;  they  were  negroes. 

Q.  That  is  when  you  made  up  vour  mind  positively,  from  the 
actual  sight  of  them  by  means  oi  tne  flashes  of  the  guns,  that  they 
were  negroes? — A.  Yes,  sir. 

Q.  What  kind  of  a  night  was  it?  Dark  night  or  starlight  night 
or  moon  shine? — A.  It  was  a  starlight  night,  too  dark  for  me  to  rec- 
ognize they  were  negroes  only  by  the  flash  of  the  gun,  which  was  like 
a  flash  of  lightning. 

Q.  How  many  guns  were  there? — A.  I  counted  16  men,  sir,  and 
each  man  had  a  gun. 

Q.  That  was  where? — ^A.  On  Fourteenth  street  between  the  Cowen 
house  and  my  house. 

Q.  Let's  go  back  to  the  barracks.  I  want  to  know  how  many  guns 
you  saw  when  the  volleys  were  fired  from  the  barracks? — A.  Didn't 
count  them. 

Q.  Give  us  your  best  judgment. — A.  No,  sir.  I  am  no  judge  of 
volleys. 

Q.  What  is  a  volley? — ^A.  When  I  say  a  volley  I  mean  a  dozen  or 
two  different  guns,  sir;  probably  more;  something  that  I  could  not 
count. 
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Q.  We  can  safely  say  from  your  statement  that  there  must  have 
been  at  least  two  dozen? — A,  At  the  very  leasts  sir, 

Q.  How  many  volleys  did  you  see  them  fire  from  that  upper  gal- 
lervt— A-  I  did  not  count,  sir. 

Q.  Give  us  your  best  judgment. — A.  I  can  not,  mr,  for  I  did  not 
count  thejn, 

Q.  Did  you  keep  a  record  of  anything  that  occurred  that  night?— 
A.  No,  sir;  nothing  but  the  time. 

Q.  \Vliere  did  you  record  that! — A,  On  my  clock,  sir^  and  in  my 
memory. 

Q.  In  the  tablet  of  your  memory,  eh?— A,  Yes,  sir, 

Q.  That*s  good.  When  this  flash  of  these  volleys  occurred  could 
you  distinguish  anything  except  the  color  of  these  negroes?— A.  You 
mean  the  flashes  from  Uie  balconies? 

Q.  Yes, — A.  No,  sir;  they  were  too  far  from  me  to  see  they  were 
soldiers  on  fhat  balcony,  sir, 

Q.  Oh,  I  misunderstood  you,  then.  How  long  did  that  keep  up, 
that  firing  on  the  balconies? — A.  I  presume  about  ten  minutes, 

Q,  How  many  volleys  did  they  fire  in  that  time? — A.  More  than 
I  cai-e  to  remember,  or  more  than  I  can  tell  you, 

Q,  Approximate  it. — A.  No,  sir.  If  you  would  ask  me  I  would 
say  I  presume  I  felt  like  you  would  feel  on  the  battlefield,  sir.  I  am 
doubtful  whether  you  could  keep  count  of  them  then,  sir,  and  I  a 
woman  and  not  used  to  it,  much  less* 

Q.  I  would  like  to  know  about  how  bright  a  light  it  made.  What 
could  you  see,  besides  the  men^anything  at  all? — A.  I  could  see 
the  quarters;  I  could  see  some  chairs  on  the  galleries  from  the  light 
of  the  lanterns  they  moved  around  with. 

Q,  I  want  you  to  give  the  court  an  idea  of  how  bright,  how  much 
illumination  there  was  fi^om  these  volleys  you  saw  fired  during  this 
ten  minutes  you  were  watching  it  over  on  the  porch. — A,  T  could  not 
tell  you;  I  did  not  pay  any  attention  to  how  much  light  was  given. 
The"  shots  were  attracting  my  attention  and  the  bullets  hitting  the 
houses. 

Q.  The  bullets  were  hitting  the  houses  at  that  time? — A.  Yes,  sir- 

Q,  \Vliich  direction  w^ere  they  shooting  at  the  time  they  fired  these 
volleys? — A.  Shooting  the  direction  of  the  town. 

Q.^Did  you  hear  any  of  them  strike  some  place? — A.  I  did,  sir. 

Q.  Where  ? — A,  T  don't  know ;  I  heiird  them  hitting  lumber. 

Q.  Smell  the  powder? — A.  No,  sir. 

Q.  Were  not  close  enouf^h  for  that?— A.  I  don't  know  how  close 
they  were,  but  I  know  I  did  not  smell  any  powder. 

y.  Did  you  at  any  time  that  night  smell  powder? — ^A.  No,  sir; 
I  was  not  near  enough  any  of  them  to  smell  powder.  I  did  not  want 
to  be,  either, 

Q.  But  you  stood  at  that  window  all  this  time? — A.  No,  sir;  I 
did  not.  After  I  heard  the  first  9,  then  13  shots,  and  heard  some  vol- 
leys, I  went  downstairs  and  told  my  sister  to  keep  my  little  baby  and 
one  of  the  Co  wen  children  in  the  house  j  and  walked  out  on  Elizabeth 
street, 

Q.  That  was  while  these  volleys  were  still  being  fired  there  on  the 
balcony? — A,  Those  shots  that  flew  around  me  were  not  shot  from  th'* 
balconies  of  that  barracks;  tliey  were  shot  over  the  garrison  wall 
between  two  quarters. 


I 


d 


Fra.7,1007.]       AFPBAY  AT  BB0WN8VILLB,  TEXAS.  81 

Q.  I  want  you  to  keep  your  mind  on  those  volleys.  I  want  to  know 
whether  or  not  you  remained  at  that  window  upstairs  during  the  ten 
minutes  that  you  said  you  saw  volleys  being  fired  from  the  upper  gal- 
lery of  that  second  barracks.  That's  what  I  want  to  know. — ^A.  Yes, 
sir;  I  did. 

Q.  You  remained  there  that  whole  ten  minutes? — A.  Yes,  sir. 

Q.  Was  the  window  open  ? — A.  Yes,  sir. 

Q.  Were  you  standing  up  or  sitting  down,  or  what  were  you 
doing? — ^A.  I  was  leaning  out  of  it,  sir. 

Q.  Any  bullets  strike  your  house  at  that  time? — ^A.  Not  that  I 
know  of. 

Q.  Do  you  know  that  any  of  those  shots  at  that  time  struck  any- 
where near  you? — A.  No,  sir;  I  could  not  swear  to  that. 

Q.  Well,  now,  how  long  after  this  ten  minutes  shooting  of  voUevs 
on  the  balcony  was  it  until  you  saw  some  shooting  down  between  the 
barracks  and  the  garrison  wall? — ^A.  I  saw  no  shooting  between  the 
barracks  and  the  garrison  wall. 

Q.  I  understood  you  to  say  you  heard  some  there  then. — ^A.  I  heard 
some. 

Q.  How  much,  please? — A.  I  don't  know,  sir. 

Q.  About  how  long  did  that  shooting  last? — A.  A  few  seconds,  a 
few  minutes. 

Q.  Could  you  put  it  into  minutes? — A.  No,  sir;  I  could  not. 

Q.  I  thought  you  were  noting  the  time  very  carefully  that 
night. — A.  I  know  the  shooting  lasted  one-half  hour  from  the  time  it 
commenced  until  it  stopped. 

Q.  You  are  very  positive  of  that? — A.  Positive. 

Q.  You  would  not  be  willing  to  say  about  that  time?  You  are 
positive  it  was  thirty  minutes?— A.  No,  sir;  I  am  positive  it  was 
thirty  minutes. 

Q.  Coming  back  to  that  firing  between  the  barracks  and  the  gar- 
rison wall,  could  you  give  us  any  idea — were  those  in  volleys,  or 
how  were  they  delivered? — A.  I  could  not  tell  you,  sir,  for  I  never 
saw  them,  and  I  could  not  say  they  shot  between  the  barracks  and  the 
garrison  wall.    I  just  heard  shooting. 

Q.  You  are  satisfied  it  was  the  same  parties  doing  that  shooting? — 
A.  I  am  satisfied  it  was. 

Q.  Be  pretty  dangerous  for  anybody  to  be  in  Fifteenth  street 
about  this  time? — A.  Yes,  sir. 

Q.  Any  of  those  shots  strike  houses  that  you  know  of? — A.  No, 
sir ;  not  that  I  know  of. 

Q.  How  long  after  that  firing  between  the  barracks  and  the  gjar- 
rison  wall  was  it  until  you  heard  some  firing  in  the  alley,  I  think 
it  was  you  said? — ^A.  Yes,  sir.    Immediately. 

Q.  Give  us  an  idea  how  long  it  took  between  that  firing  and  the 
other.  Approximate. — ^A.  Well,  it  just  simply  kept  shooting  oflf  and 
on  all  the  time.  They  didn't  seem  to  stop  only  for  a  second,  two  sec- 
onds, and  then  started  again,  sir. 

Q.  How  big  was  this  mudhole  you  spoke  of? — ^A.  Two  or  three 
feet  across. 

Q.  Both  ways? — A.  I  did  not  measure  it;   I  am  just  guessing. 

Q.  Was  the  water  deep  in  it — or  mud  deep  in  it — at  all? — A. 
About  to  your  shoe  tops. 
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Q.  And  at  this  place  these  16  men  fired  two  volleys? — JL  Liet  me 
teU  you*  They  shot  before  that  into  the  Cowen  house,  when  they 
got  to  the  Cowen  house  and  the  alley,  I  did  not  see  them  shooting 
inside  the  house,  because  I  did  not  realise  the  United  States  troops 
would  deliberately  shoot  into  a  citizen's  house.  I  only  saw  the  flash 
of  the  guns. 

Q.  Then,  when  you  sairl  a  while  ago  they  were  shooting  from  the 
United  States  barracks,  you  were  mistaken  ?— A,  No,  sir. 

Q.  Had  you  not  begun  to  realize  in  this  ten  or  fifteen  minutes  of 
wonderful  volley  firing  that  something  serious  was  happeningl^A. 
Why,  certainly,  when  the  bullets  flew  around  me  in  the  street,  sir, 

Q,  Then  did  you  know  they  were  soldiers  or  not?— A.  Noj  sir;  I 
presumed  they  were,  because  the  shots  came  from  the  garrison  off 
their  barracks  and  I  knew  they  were  not  letting  anybody  else  go  in 
there  and  shoot  off  their  barracks.  They  would  make  sharp  work 
of  them  if  they  did-  _ 

Q.  Why  do  you  think  they  would  make  sharp  work  of  them? — A, 
If  you  knew  soldiers — Oh,  excuse  me — ^I  was  going  to  say  if  you  knew 
solcliers  as  well  as  I  did,  you  would  not  ask  me  that  question. 

Q.  I  don't.  Soldiers  and  women  are  beyond  my  ken, — A.  Evi- 
dently.    You  only  know  the  better  side  of  them. 

Q,.  I  am  ^lad  f  have  rubbed  up  against  only  that  side*  By  the  way, 
have  you  still  a  saloon  in  your  establishment ?  Any  saloon  in  it  at 
all!— A.  No,  sir. 

Q,  Just  a  hotel! — A.  Yes,  sir. 

Q.  Now,  where  were  they — coming  back  to  your  testimony — where 
were  they  when  they  fired  these  shots  into  Mrs.  Cowen's  house? — A. 
The  first  shots  that  was  fired  in  the  alley  I  eould  only  see  the  flashes 
of  the  guns.  The  second  shots  up  the  street  that  I  saw  them  shooting 
when  I  recognized  they  were  negroes  and  in  uniform  of  the  United 
StateSj  or  in  khaki  uniform — they  were  in  the  middle  of  Fourteenth 
street  and  just  as  they  got  to  the  alley  is  when  I  saw  them  deliber- 
ately turn  and  shoot,  into  the  Cowen  house  from  the  front* 

Q.  How  close  were  they  to  the  Cowen  house  ? — A.  I  presume  about 
50  feet,  sir. 

Q,  TrVhat  were  you  doing! — A.  I  was  looking  out  the  window  at 
them.    Deliberately  looked  at  them  and  they  deliberately  shot  in  there. 

Q,.  Leaning  out  the  windo%v? — ^A.  Yes,  sir. 

Q.  About  how  far  did  you  project  Iwyond  the  window?— A.  From 
my  waist  out;  I  was  looking;  I  wanted  to  see  it  alL 

Q.  Were  you  fully  dressed?— A.  No,  sir;  I  had  my  gown  on  and 
bedroom  slippers  and  a  skirt. 

Q.  Did  you  wear  a  dark  skirt  or  a  light  skirt!— A.  A  white  skirt. 

Q*  So  you  w^ere  a  symphony  in  white  ? — ^A.  Yes,  sir. 

Q*  Did  you  have  any  fear  that  you  might  become  a  target  by  pro* 
jecting  out  the  window  at  the  time? — A.  Soldiers  were  not  hunting 
me  or  my  place,  sir. 

Q.  Then,  there  was  no  reason  why  they  should -exhibit  any  animus 
toward  you? — A.  No,  sir;  none  whatever. 

Q.  You  certainly  had  none  toward  theni?«-A.  No,  sir;  none  what- 
ever* 

Q,  A^ery  fond  of  the  colored  soldiers? — A.  T  know  nothing  at  all 
about  colored  people.    We  have  always^  wdien  the  colored  troops  have 
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been  in  Brownsville  previous  to  that ;  they  have  never  given  me  any 
cause  in  any  way,  shape  or  form  whatever,  to  fear  them,  none  what- 
ever. 

(At  request  of  counsel,  witness'  testimony  on  page  142  [73]  of 
record,  second  question  from  end  of  page,  down  to  and  including 
first  question  and  answer,  page  143  [74],  were  read.) 

Q.  Do  I  understand  from  that  testimony  that  has  just  been  read, 
that  you  entertained  yourself  counting  the  shots,  you  discovered  the 
fifth  was  from  the  balcony,  then  you  counted  9,  then  13,  then  volleys, 
and  after  that  you  still  presumed  there  was  a  fire  in  the  garrison?— 
A.  Oh,  no. 

Q.  Then  when  you  so  testified  on  the  direct  examination,  you  were 
mistaken,  were  you  ? — A.  Now,  wait.  I  said  when  I  went  upstairs  I 
counted  9  shots,  13,  then  a  volley  fired,  then  I  walked  out  on  tne  street 
and  there  the  volleys  were  firing  from  the  garrison  wall  and  the 
bullets  flew  around  me.  I  presumed  they  were  firing  on  the  town 
and  there  was  no  fire  in  the  post. 

Q.  When  did  you  change  your  mind  from  the  fact  that  there  was 
no  fire  in  the  post  to  the  fact  that  it  was  a  fusilade? — A.  Oh,  when 
the  bullets  flew  around  me. 

Q.  Up  to  the  time  you  went  downstairs  you  were  under  the  im- 
pression it  was  a  fire  in  the  garrison  ? — A.  Yes,  sir. 

Q.  And  it  was  not  until  you  got  out  on  Elizabeth  street  and  saw 
bullets ?    A.  I  did  not  see  them;  I  heard  them. 

Q.  Then  when  you  said  that  in  your  direct  testimony  you  were 
mistaken,  were  you? — A.  That  I  said  I  saw  the  bullets?  I  never 
saw  any;  I  heard  them,  sir;  they  flew  around  me. 

(At  request  of  counsel,  testimony  top  of  page  143  [73]  was  read 
to  witness.) 

Q.  You  saw  the  bullets  striking  around  you,  then? — A.  No,  sir. 

Q.  How  did  you  know  they  were  striking  around  you? — A.  I 
didn't  say  they  were  striking  around  me,  sir;  they  flew  around  me, 
because  I  could  hear  them  whizzing  by  me. 

Q.  How  long  did  you  stay  on  Elizabeth  street  there? — A.  About 
two  minutes. 

Q.  What  were  you  doing  during  that  two  minutes? — A.  Looking 
over  toward  the  garrison  to  see  where  the  shooting  was  coming  from. 

Q.  Did  you  see? — A.  Yes,  sir;  I  saw  the  flash  of  the  guns  over  the 
garrison  wall. 

Q.  Over  the  garrison  wall  ? — A.  Yes,  sir. 

Q.  Now,  I  will  ask  you  to  go  to  the  map  again  if  you  will.  Will 
you  show  where  you  were  standing?  Let  me  ask  you  first,  is  that 
right  across  where  the  light  is  in  the  street  ? — A.  Yes,  sir. 

Q.  Where  were  you  standing  with  respect  to  that  light  ? — A.  I  was 
standing  right  there.  (Indicates  the  further  side  of  her  own  house, 
down  Elizabeth  street  from  the  garrison.) 

Q.  You  stayed  there  two  minutes? — A.  Yes,  sir. 

Q.  And  as  I  imderstood  you  to  say  you  saw  firing  down  in  the 
garrison  ? — A.  Yes,  sir. 

Q.  This  was  after  the  men  came  down  from  the  balcony?  The 
firing  had  ceased  there? — A.  No,  sir;  why,  before  it;  aftor  the  first 
shots  were  fired,  sir,  was  when  I  went  out  on  the  street.  Then  I  went 
back  upstairs,  and  then  was  when  I  saw  all  the  firing  from  the 
balconies. 
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Q*  I  frankly  confess  you  have  me  confused. — A*  Well,  you  have 
not  me.    As  l6ti||,  as  I  live  that  will  be  in  my  mind  as  clear  as  can  be. 

Q,  Point  out  to  us  J  Mrs.  Leahy,  as  near  as  you  can,  where  that 
was— that  firing, — A,  I  was  standing  right  there— just  here,  if  I 
read  this  map  rightly.  This  is  a  courtyard  and  this  a  small  door 
that  comes  into  my  co'urfcjard.  and  I  came  out  there  between  this  yard 
and  the  commission  house  next  door  and  walked  onto  Elizabeth  street. 

Q.  Why  did  you  go  that  back  w^ay? — ^A*  It  was  not  a  back  way; 
it  was  a  front  way.  My  alley  gate  was  locked  and  there  was  only 
one  way  for  me  to  get  out  from  my  room.  My  room  is  down  there 
and  I  walked  down  there.  That  is  never  locked ;  that  is  left  open  for 
the  guests  of  the  houi?e  to  come  in  and  out  at  their  leisure  and  at  their 
pleasura 

Q.  You  see  where  the  garrison  gate  is  there,  and  that's  the  road 
you  see  nmiiing  in  there.  Here-s  the  Rio  Grande  River  (indicating 
on  map  for  witness).  Show  the  court  as  near  as  you  can  M' here  those 
men  were  standing  when  they  were  firing  during  the  two  minutes 
you  stood  on  Elizabeth  street— A.  They  were  firing  right  here  in 
front  of  the  gate,  and  right  on  the  left-hand  side  of  the  gate  as  you 
go  in. 

Q-  About  how  many  men  were  firing  there?— A,  I  could  not  tell 
you;  I  could  not  see  them;  could  simply  see  some  men  with  guns: 
could  not  tell  who  they  were. 

Q.  Could  you  see  tliey  had  guns? — A-  Certainly,  when  I  saw  the 
flash  of  the  fire  from  them. 

Q.  Understand  me,  we  are  talking  about  the  firing  you  saw  stand- 
ing over  there  on  Eliscabeth  street.  That's  after  you  liad  come  down 
stairs  and  gone  on  the  street,  and  what  we  want  is  the  firing  you  actu- 
ally saw  by  the  garrison  gate. — A.  Yes,  sir;  I  saw  it. 

Q.  Are  there  two  gate^  there? — ^A*  There  is  a  small  gate,  but  it  was 
not  over  the  small  gate  I  saw  it;  it  was  over  the  lar^  gate, 

Q,  Could  you  see  what  direction  they  pointed  their  guns?^A*  Yes, 

Q,  Were  they  coming  down  Elizabeth  street? — A.  Yes,  sir. 

The  court  at  this  point  took  a  recess  until  3.40  o'clock  p.  m.,  at 
which  hour  the  members  of  the  court,  the  accused,  his  counsels,  the 
witness,  the  reporter,  and  the  judge-advocates  resumed  their  seats. 

Q.  Could  you  st?e  the  direction  in  which  these  men  who  were  firing 
just  inside  the  barracfts  gate  were  pointing  their  guns! — A,  They 
were  pointing  them  in  the  direction  which  I  was  standing  at^ — Eliza- 
beth street 

Q.  All  of  them  were  shooting  through  the  gateway! — ^A.  No,  sir; 
they  were  shooting  over  the  wall. 

Q^  On  both  sides? — A.  I  did  not  see  but  one  side. 

Q.  Which  side  was  it  you  noted  it  on  ? — A.  On  this  side,  sir* 

Q*  On  the  left  hand  as  you  face  toward  the  garrison?— A,  Yes,  sir, 

Q.  That's  on  the  same  side  then  as  the  smalt A.  Gate. 

Q-  How  high  is  that  wall  between  the  two  gates,  Mrs,  Leahy? — A. 
The  wall  between  the  two  gates,  sir,  I  don't  know ;  but  it  was  not  the 
shooting  I  saw  was  over  a  wall  about  3  or  4  feet  high. 

Q,  That  was  to  the  left  of  the  big  gate? — A.  On  this  side^  on  the 
left  of  the  big  gate. 
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Q.  And,  as  I  understand  it,  you  mean  as  you  were  facing  toward 
the  garrison? — A.  Yes,  sir. 

Q.  Do  you  recognize  that  picture  (showing  witness  picture  already 
introduced  and  appended  as  Exhibit  — )  ? — ^A.  Yes,  sir. 

Q.  What  is  it? — A.  It  is  the  garrison  gate,  sir. 

Q.  What  direction  is  that  looking  from?  What's  this  here? — ^A. 
That's  the  telegraph  office,  and  I  was  standing  right  out  here  in  the 
middle  of  the  street. 

Q.  The  only  difference  is,  you  were  further  down  Elizabeth  street, 
were  you  not?  You  were  a  block  and  a  half  further  down? — ^A.  Oh, 
no,  sir ;  it's  not  more  than  a  little  over  half  a  block,  sir. 

Q.  From  Fifteenth  street  to  Fourteenth  street,  and  then  you  pointed 
out  you  were  about  where  the  letter  T  or  E  is. — ^A.  Yes,  sir;  but  that 
block  is  only  a  little  over  half  a  block,  not  a  full  block  from  the  post, 
and  my  street — Fourteenth  street — is  only  about  half  a  block. 

Q.  STow  you  stayed  there  for  two  mmutes  while  this  firing  was 
going  on? — A.  Yes,  sir. 

Q.  Then  where  did  you  go? — A.  Back  upstairs,  sir. 

Q.  Where  to? — A.  The  window  I  was  in  at  the  beginning. 

Q.  Who  was  there  at  that  window  at  that  time? — A.  No  one  but 
myself. 

Q.  Anybody  else  in  that  part  of  the  house  upstairs?— =-A.  Yes,  sir. 
I  hollered  to  ]$Ir.  Parks  and  to  Mr.  Elkins  that  the  neffroes  were  shoot- 
ing up  the  town,  and  they  both  stepped  to  their  windows  and  looked 
out. 

Q.  When  you  hollered  thie  way,  what  time  was  it  with  respect  to 
the  commencement  of  the  shooting? — A.  I  have  not  the  slightest  idea. 

Q.  It  was  after  you  came  down  on  Elizabeth  street  and  went  back 
up? — A.  Yes,  sir. 

Q.  Did  either  of  them  come  tfi  your  window  at  any  time? — A.  No, 
sir :  they  were  each  in  their  own  rooms. 

Q.  Did  you  remain  at  this  window  from  that  time  on  ? — ^A.  Yes,  sir. 

Q.  By  the  way,  were  you  in  the  same  costume  when  you  went  out 
in  the  street  that  you  were  in  at  the  window  ? — A.  Yes,  sir. 

Q.  When  you  went  back  up  from  Elizabeth  street  to  that  second- 
story  window  how  long  did  you  remain  there  then? — A.  I  remained 
then  until  the  shooting  was  over,  excepting  when  I  went  after  the 
Co  wens  and  after  the  policemen  in  the  yard,  and  that  was  while  the 
shooting  was  going  on. 

Q.  This  is  the  second  trip? — A.  I  went  downstairs.  I  went  up 
first  and  came  down  on  the  street  and  then  went  back,  if  you  call  that 
the  second  trip. 

Q.  And  this  had  consumed  approximately  how  much  time? — ^A. 
From  the  time  I  first  went  upstairs,  sir? 

Q.  Yes. — A.  I  presume  about  twelve  minutes. 
^  Q.  Where  were  the  men  then? — A.  When  I  went  up  the  second 
time? 

Q.  The  men  who  were  shooting. — A.  Just  in  the  post  If  they 
were  not  inside  the  post  they  were  right  outside  the  post,  but  it  seemed 
to  me  the  shooting  was  still  coming  from  the  direction  of  the  post,  so 
I  presumed  they  were  still  in  the  post. 

Q.  How  did  3'^ou  get  up  there,  run  or  walk? — A.  I  ran  up. 

Q.  You  were  not  frightened  at  all  ? — A.  No,  sir. 


86 


AFFRAY  AT   BROWNSVILLE,   TEXAS. 


IFeb,  7, 1907. 


Q,  Were  you  at  all  excited? — A,  Not  at  all 

Q.,Tou  werci  accustomed  to  being  under  fire,  then?— A.  No,  sir; 
but  I  don*t  know  what  the  word  fear  means* 

Q.  Then  how  lone  wsus  it  after  this  twelve  minutes  before  you  saw 
the  men  shoot  into  uie  Cowen  house? — A,  Almost  immediately, 

Q,  Would  you  say  it  was  a  minute  or  two  minutes  or  what  would 
you  call  it? — A,  Oh,  yes;  it  must  have  been  two  or  three  minutes. 

Q.  They  fired  a  volley  into  the  house  before  thev  got  to  where  the 
alley  crosses  Fifteenth  street,  or  at  the  mudhole,  did  they  not? — A. 
Yes,  sir- 

Q.  You  saw  that  ? — A.  I  saw  the  flash  of  the  guns,  but  I  could  not 
see  the  men  themselves;  I  could  just  see  the  flash  of  the  guns. 

Q.  And  about  how  far  were  they  from  the  Cowen  house  at  that 
time? — A*  They  were  inside  the  alley,  and  I  could  just  barely  see  o 
flash  of  light;  I  could  not  tell  you  how  far  they  were  in  the  alley. 

Q,  And  thev  moved  slowly  down,  and  did  they  fire  the  second 
volley  you  spoke  of  at  the  mudhole;  did  they  fire  this  down  into  the 
house,  or  did  they  fire  this  into  the  street?— A.  I  said  they  walked 
around  the  mudhole;  the  mudhole  was  right  at  the  corner.  They 
fired  the  first  one  at  the  mudhole,  the  second  in  the  middle  of  the 
street,  the  third  was  by  the  corner  almoBt;  then  is  when  I  saw  them 
deliberately,  shoot  into  the  Cowen  house. 

Q.  Now,  what  volley  were  they  firing  when  you  recognized  this 
glitter  of  the  blue  steel  ?^A.  The  middle  of  the  street,  sin 

Q„  Right  around  the  mudhole?  Had  they  crossed  the  mudhole  at 
that  time? — A.  Yes,  sir* 

Q.  So  that  they  were  on  the  town  side  of  the  mudhole  when  you 
'saw  these  steel  guns?— A,  The  mudhole  was  in  the  street  on  the  town 
side;  this  was  Between  the  Cowen  house  and  my  house;  that  was  in 
the  town  already,  • 

Q,  T  mean  it  was  not  in  the  garrison? — A<  No,  sir;  it  was  right  on 
iny  side,  and  the  mudhole  was  on  the  town  side,  right  at  the  corner* 

Q.  Could  you  distinguish  the  color  of  the  steeifrom  the  color  of 
the  other  part  of  these  guns? — A*  Yes,  sir;  I  could  see  the  blue  barrel 
of  the  gun  very  distinctly;  only  one,  and  it  seemed  to  b^  about  that 
long,     (Indicates  with  hands  aliout  two  feet.) 

Q.  You  only  recognized  one  of  these;  you  only  recognized  the  blue 
eteel  of  one  of  them  t — A.  Yes^  sir;  only  of  one* 

Q.  What  kind  of  a  man  had  hold  of  that  one?^A,  It  seemed  to  me, 
sir,  they  were  in  a  crouching  position;  I  could  not  tell  you  how  tall 
they  were,  but  he  was  not  a  veiy  black  man ;  his  face  seemed  to  have 
some  kind  of  ^pots  on  it;  he  was  sort  of  yellow. 

Q.  You  could  see  the  spots  on  his  face?— A.  I  coidd  see  something; 
I  could  not  say  whether  thev  were  spots,  but  they  looked  like  to  me  to 
be  spots*  I  believe  if  I  had  seen  them  next  day  I  could  have  picked 
that  man  out  of  the  balance* 

_  Q.  Did  you  see  his  profile  or  his  full  face? — A.  I  saw  his  full  fao6j 
sir,  for  lie  looked  up  toward  the  window  where  we  were  sitting. 

Q*  Could  you  determine  whether  he  hod  any  moustache  or  beard? — 
A,  No,  sir;  he  hud  no  moustache  or  Ijeard;  his  face  was  clean  shaven. 

Q*  And  he  was  in  at  that  time,  be  was  in— whereabouts? — A*  The 
middle  of  the  street;  right  in  the  middle  of  Fourteenth  street* 

Q.  Whereabouts? — ^A.  In  the  middle  of  the  street,  sir. 
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Q.  Will  you  show  us  on  the  map? — A.  (Indicates  on  map.) 

Q.  Then  he  was  at  the  junction  of  the  alley  between  Elizabeth  and 
Washington  streets  on  Fourteenth  street? — ^A.  Yes,  sir. 

Q.  And  will  you  point  out  the  mudhole  there,  so  we  can  get  that  lo- 
cated ? — A.  The  street's  about  4  feet  wide,  probably  a  little  wider  than 
4  feet ;  the  street  is  about  5  feet  wide,  and  right  at  the  entrance  of  the 
street  there  is  a  tree  and  the  mudhole  is  right  in  the  middle.  (Indi- 
cates on  map.) 

Q.  Was  tJiis  mudhole  so  small  a  man  could  jump  over  it? — ^A.  No, 
sir. 

Q.  Had  to  go  around  it? — ^A.  Yes,  sir. 

Q.  Was  he  on  the  same  side  pr  the  other  side  of  the  mudhole  as 
yourself,  this  man  with  the  spots  on  his  face? — ^A.  He  was  next  to 
me;  the  mudhole  was  back  between  him  and  the  Cowen  house. 
They  were  in  this  position  (crouching  position). 

Q.  Did  they  pomt  the  guns  up  ? — ^A.  When  I  saw  them  they  were 
shooting  straight  up  the  alley. 

Q.  But  they  were  pointing  up  a  little  when  they  shot  into  the 
Cowen  house,  were  they  not! — A.  Yes,  sir;  but  that  was  the  next 
time  they  shot. 

Q.  Is  this  where  you  indicated  the  mudhole? — ^A.  Stepping  right 
oflf  the  sidewalk  onto  the  street  was  the  mudhole. 

Q.  And  the  tree? — A.  Right  on  the  edge  of  the  street,  and  the  mud- 
hole was  right  at  the  foot  of  that  tree.  Just  a  little  pathway  about 
the  width  of  one  of  these  tables  at  the  foot  of  the  Cowen  fence,  and 
this  tree,  as  you  come  up  the  alley;  there  is  a  little  pathway,  and  that 
tree  stood  on  the  comer  of  the  front  of  their  house  and  this  alley. 

Q.  Is  that  that  he  points  to  Cowen's  house? — ^A.  Yes,  sir.  (No.  2 
on  the  map.) 

Q.  There  is  a  fence  around  the  Cowen  house? — A.  Yes,  sir. 

Q.  Where  were  these  men  when  they  fired  into  the  Cowen  house? 
As  I  understood  you,  they  were  in  the  alley  toward  the  garrison  and, 
as  you  look  at  the  map,  on  the  right-hand  side  of  Fourteenth  street? — 
A.  No,  sir ;  they  were  right  next  to  my  house,  sir,  in  the  alley,  but  not 
inside  the  alley;  more  toward  where  I  could  have  seen  them,  not  in 
the  middle,  more  toward  the  comer.  Just  about  there.  That's  when 
I  saw  them  shoot  deliberately  into  the  house. 

Q.  They  turned  around,  faced  about? — A.  Yes,  sir. 

Q.  And  deliberately  fired  into  the  Cowen  house? — A.  Yes,  sir; 
that's  where  I  saw  them. 

Q.  And  at  the  same  time  did  you  recognize  this  man  with  spots? — 
A.  No,  sir ;  when  they  were  shooting  in  the  middle  of  the  street. 

Q.  Did  you  see  him  shoot  into  the  Cowen  house? — A.  No,  sir;  I 
could  not  see  him  shoot  into  the  Cowen  house ;  I  could  see  them  but 
not  their  faces.    I  could  not  recognize  their  faces  then. 

Q.  Will  you  go  to  the  map  and  put  your  finger  on  the  place  where 
this  man  with  the  spots  was  when  you  recognized  him  with  the  spots 
on  his  face? 

(Witness  here  indicated  directly  in  the  center  of  the  crossing  of 
Fourteenth  street  and  Cowen  alley.) 

Q.  Then  it  was  after  that  that  you  saw  them  turn  and  fire  into 

A.  Yes,  sir;  they  were  standing,  when  I  saw  them  turn  and 
deliberately  fire  into  the  Cowen  house,  just  about  there. 
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Q.  As  I  understand  you,  you  could  not  recognize  anybody  at  that 
distance  when  they  fired  into  the  Cowen  houae? — A,  1  could  recog- 
nize them,  but  I  could  not  see  their  faces;  I  could  only  see  part  of 
their  side  faces  at  that  time. 

Q.  But  you  could  not  tell  whether  they  had  spots  on  their  faces  or 
not? — A.  I  could  not  see  their  faces  dislinctlv  enough  at  that  time  to 
eee.    It  was  only  tliis  one  man  I  saw  distinctly. 

Q.  Was  there  any  artificial  light  there  ?^A-  I  saw  them  by  the 
flashes  of  the  guns, 

Q,  It  was  the  flash  of  his  gun  or  some  oither  gim? — A.  They  fired 
all  together,  and  I  don't  know<  I  don't  think  they  were  all  shooting 
at  the  time,  but  there  must  have  been  8  or  10  of  them  shot. 

Q.  He  was  the  nearest  man  to  you,  was  he?— A.  No,  sir;  he  was 
right  in  the  middle. 

Q.  Tell  the  court  what  there  was  about  him  that  made  him  so  con- 
spicuous you  could  pick  him  out  of  this  company. — A.  I  happened,  I 
E resume,  to  be  looking  right  at  the  man  at  the  flash  of  the  gun;  he 
aj>pened  to  have  his  face  turned  toward  the  window  where  I  was 
sitting. 

Q,  This  is  the  same  man  that  had  the  blue-barreled  gim  ?  I  see  I 
have  made  a  note  here  that  when  you  first  saw  the  shooting  you  stated 
you  saw  the  men  on  the  balcony  walking  back  and  forth.— A.  I  did, 
sir, 

Q,  At  the  same  time  vou  saw  the  shooting? — A<  I  did  not  see  men 
going  back  and  forth  when  the  shooting  was  going  on. 

Q.  The  shooting  on  the  balcony,  eh  ? — A.  Off  the  balcony ;  yes.  sir, 

Q„  AVhere  were  these  men  when  you  heard  the  talking? — ^A.  When 
I  heard  what  talking?  I  did  not  testify  to  any  talking,  excepting 
them  sajring,  "  Keep  ahead  and  shoot  to  the  front,"  when  the  man 
was  looking  up  at  the  window,  and  I  presume  at  that  time  he  had  seen 
me ;  he  mumbled  something,  and  one  said,  "  Keep  ahead  and  shoot 
to  the  front." 

Q.  Give  us  the  exact  language  the  man  used. — A.  That's  all  he 
said^  sir. 

Q»  Didn't  you  say  you  heard  a  man  say,  "  No,  keep  ahead  and 
shoot  straight  to  the  front?" — A.  No.  '*  Keep  ahead  and  shoot 
straight  to  the  front."    That's  all  the  remark  that  was  made,  sir- 

Q.  Then  he  did  say,  "  Shoot  straight  to  the  front "? — ^A.  Yes,  sir. 

Q-  Could  you  locate  them  when  they  shot  those  three  volleys 
toward  Miller  Hotel? — A.  There  was  two  volleys  shot  toward  Miller 
Hotel;  the  third  shot  was  fired  into  the  Cowen  house.  I  have  located 
them  on  the  map — one  next  to  the  Cowen  house,  one  in  the  middle 
of  the  street,  and  one  right  next  to  my  side  of  the  alley.  That's  the 
one  I  saw  shot  into  the  Cowen  house, 

Q,  Did  any  of  these  men  going  down  Cowen  alley  come  down  Four- 
teenth street  when  they  cut  to  Uie  crossing  of  Fourteenth  street  and 
Cowen  alley? — A*  When  they  got  to  my  side  of  the  alley  after  shoot- 
ing into  the  Cowen  house  they  made  two  or  three  steps  up  Fourteenth 
street,  then  turned  back  and  went  on  up  the  Miller  Hotel  alley 
toward  the  MiUer  Hotel. 

Q,  You  could  not  identify  any  of  these  men  ? — ^A.  No,  sir, 

Q..  Could  not  see  any  spots  on  their  faces ?^ — A.  No,  sir-  I  could 
not 
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Q.  They  were  a  little  closer  to  you  than  before? — A.  They  were,  sir. 

Q.  And  must  have  been  looking  directly  toward  you? — ^A.  No,  sir; 
thev  were  not  near  me ;  I  was  above  them. 

Q.  Were  you  not  above  them  when  you  did  recognize  the  spots  on 
his  face? — A.  Yes,  sir;  but  the  man  turned  and  looked  up;  his  face 
was  in  such  a  position  I  could  see  him. 

Q.  Well,  then  they  went  on  down  tJie  alley  ? — A.  Yes,  sir. 

Q.  And  how  many  more  volleys  did  you  hear? — A.  I  did  not  keep 
track  of  the  shots  after  that,  sir. 

Q.  More  or  less,  give  us  an  idea. — A.  I  have  not  the  slightest  idea; 
it  may  have  been  50  and  it  may  have  been  75. 

Q.  It  maj  have  been  50  and  it  may  have  been  75  shots  after  they 
quit  firing  into  the  Cowen  house  and  went  on  down  the  alley  toward 
Thirteentn  street? — A.  Yes,  sir. 

Q.  Would  you  be  any  more  accurate  than  50  shots? — A.  No,  sir;  I 
could  not  count  them ;  never  thought  of  counting  them. 

Q.  How  many  shots  all  together  were  fired  that  night? — A.  There 
must  have  been  at  least  300  shots  fired,  sir;  it  sounded  a  whole  lot 
more  to  me. 

Q.  How  many  would  you  say? — A.  I  would  say  nothing  less  than 
300;  nothing  less. 

Q.  Did  you  ever  testify  on  that  point  before? — A.  I  gave  Mr. 
Purdy  some  testimony. 

Q.  What  did  you  tell  him  ? — A.  I  don't  remember,  sir. 

Q.  Might  you  have  told  him  you  heard  a  good  many  more  than 
that? — A.  No;  I  doubt  that  I  told  him  I  heard  any  more  than  300  or 
less  than  500. 

Q.  Then  if  it  is  recorded  you  heard  500  it  is  a  mistake? — ^A.  No, 
sir;  I  would  not  say  it  is  a  mistake,  because  I  told  him  I  heard 
nothing  less  than  300  to  500. 

Q.  Then  it  might  have  been  less  than  500? — A.  Yes,  sir;  and  it 
might  have  been  more. 

Q.  Now,  from  the  time  they  left  the  alley — Cowen  alley  and  Four- 
teenth street — until  you  saw.  those  six  men  come  back,  how  much  time 
elaosed  ? — A.  I  don't  know,  sir ;  a  few  minutes. 

Q.  Give  us  your  recollection. — ^A.  It  might  have  been  eight  or  ten 
minutes,  not  more. 

Q.  So  that  this  figures  up,  according  to  your  evidence,  as  I  calculate 
it,  considerable  more  than  twenty  mmutes,  between  twenty-five  and 
thirty  minutes  from  the  time  you  heard  the  first  shot  until  you  saw 
these  men  running  back? — A.   Yes,  sir,  thirty  minutes  exactly. 

Q.  Did  you  hear  a  bugle  call  ? — A.  I  did,  sir. 

Q.  When  did  that  go  1 — A.  I  heard  it  about  six  or  eight  minutes 
previous  to  these  half  dozen  men  I  saw  going  back  to  the  post. 

Q.  Did  you  look  to  the  barracks  then  to  see  what  was  going  on  ? — A. 
I  was  still  in  the  window.  I  saw  forms  moving  up  there;  they  had 
lights;  there  was  no  shooting  from  the  post,  the  snooting  was  up  town. 

Q.  Did  you  hear  any  roll  calls? — A.  I  did,  sir. 

Q.  You  "heard  rolls  being  called  some  six  or  eight  minutes  before 
these  men  went  back? — A.  Yes,  sir;  I  heard  a  call,  I  don't  know  what 
it  was,  I  am  not  familiar  with  the  calls.  I  could  distinctly  hear  two 
voices  calling,  one  hollered  to  the  men  to  stop  firing  and  the  other  said 
"  Cease  shooting." 
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Q.  When  was  that? — A,  During  the  firing  m  the  post 

Q,  That  was  early  in  tlie  firing F— A.  Yes,  sir;  before  they  came  up 
town  at  all,  sir. 

Q,  Wliat  happened  when  you  heard  the  bugle  sounded! — A.  I 
don't  know,  sir. 

Q,  Could  you  see  in  the  post  then  f — A.  Yes,  sir, 

Q.  What  did  you  see? — ^A.  Nothing  but  men  moving  there  on  the 
galleries;  that's  all. 

Q.  Both  galleries — the  upper  and  the  lower? — A.  Yes,  sir, 

Q.  And  you  were  still  standing  up  at  this  window? — A.  Y^,  sir. 

Q.  Three  hundred  and  twenty  feet  away,  I  believe,  you  said? — A, 
Yesj  sir, 

Q.  How  were  these  men  moving;  hurrying  back  and  forth? — A. 
Yes,  sir;  and  going  up  and  down  the  stairs.  There  seemed  to  be  a 
staircase  in  the  back  part  leading  from  one  gallery  to  the  other,  and  I 
could  see  them  go  a  few  steps  up  and  then  nothing  more  until  they 
came  out  at  the  top*  It  seemed  this  staircase  was  closed  off,  if  I 
remember  rightly.  I  think  the  staircase  was  closed.  I  could  see 
them  go  two  or  three  steps  up  and  then  come  out  on  the  top* 

Q.  Didn't  you  go  at  the  same  window  at  that  or  any  time  with 
Mr,  Parks  and  Mr,  Elkins? — ^A.  No,  sir;  I  was  never  in  their  room, 
sir.    The  stairway  is  between  my  room  and  Parks's.^ 

Q*  Neither  of  these  gentlemen  knew  anything  about  your  move- 
ments?—A.  No,  sir;  none  at  alL 

Q,  Have  any  conversation  with  either  of  them ! — ^A*  Nothing  more 
than  what  I  have  told  you  that  I  said  to  them,  that  the  negroes  were 
diooting  up  the  town,  and  they  hollered  to  me  not  to  go  and  get  the 
Cowens  when  I  went  over  there. 

Q.  When  you  saw  this  company  of  thirty  or  forty  coming  back, 
an  oflScer  with  them,  I  think  you  testified  one  of  them  made  use  of 
some  language.     I  want  to  know  the  exact  language. 

To  which  a  memljer  of  the  court  objected  as  follows: 

The  witDOBs  has  teettfied  tbat  that  language  is  obBcene,  and  I  don't  think 
the  ought  to  repeat  It. 

By  counsel : 

I  would  UkB  to  ask  the  witness  If  It  !s  so  obscene  sbe  could  not  nae  It? 

A.  It  is  language  T  am  not  in  the  habit  of  using,  and  I  don't  care 
to  repeat  it  in  a  company  of  gentlemen.  One  of  the  other  witnesses 
heard  it,  and  will  no  doubt  tell  you  the  remark  that  was  made. 

Q,  Have  you  ever  testified  to  this  before? — A*  General  Purdy — 
I  believe  he  is  General— Mr.  Purdy. 

Q,  Did  you  testify  before  the  Citizens'  Committee? — ^A.  I  did 
not,  sir:  they  did  not  have  me. 

Q.  Wliy  not!— A.  I  don't  know. 

Q.  Did  you  offer  to  testify? — A*  No,  sir;  I  did  not 

Q*  Did  you  ever  express  yourself  about  it?^^A.  In  which  way,  sir? 

Q.  Your  feelings  tiiat  you  had  not  been  permitted  to  testify? — 
A.  No,  sir. 

Q,  You  are  sure  of  that? — A,  I  am  sure  I  never  said  I  cared  to 
testify  befoi-e  the  committee*  The  committee  did  not  call  on  me, 
and  I  did  not  care  to  testify  before  them* 

Q,  Did  yon  ever  discuss  this  with  anybody? — ^A.  Yea^  sir. 
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Q.  With  whom? — ^A.  Abnost  every  stranger  that  came  inside  my 
door. 

Q.  Did  you  discuss  it  with  any  people  in  Brownsville? — ^A,  Yes, 
sir. 

Q.  Most  of  them? — ^A.  I  could  not  tell  you  who  they  were,  because 
I  run  a  public  hotel  and  have  a  large  number  of  boarders,  and  the 
general  subject  of  conversation  was  the  shooting  of  the  town.  Ask 
me  who  I  did  not  tell  it  to  and  I  may  be  able  to  tell  you. 

Q.  Then  there  is  no  question  but  what  you  discussed  it  with  practi- 
cally all  the  people  of  Brownsville? — ^A.  I  could  not  tell  you,  sir, 
because  Mr.  Parks  and  Mr.  EUdns  were  in  their  window,  and  it  was 
a  general  conversation  for  at  least  ten  or  twelve  days.  You  heard  of 
nothing  else. 

Q.  Have  you  discussed  it  recently? — A.  It  is  almost  a  daily  occur- 
rence. 

Q.  Have  you  discussed  it  with  the  other  witnesses  since  you  have 
been  here? — A.  Not  to  amount  to  anything. 

Q.  Have  you  talked  ? — A.  A  few  Imes,  or  a  few  words  we  may  have 
said,  but  not  to  give  any  details  at  all,  sir. 

Q.  Will  you  tell  us  what  witnesses  you  did  discuss  it  with  since  you 
have  been  here? — ^A.  I  have  not  discussed  it;  just  in  general  conver- 
sation with  other  witnesses;  that  is,  in  the  courtyard  or  in  the  town; 
general  talk  outside,  that's  all. 

Q.  You  have  talked  it  over  pretty  generally  ? — ^A.  I  don't  know  if 
you  would  call  that  pretty  generally,  for  1  never  went  into  any 
details. 

Q.  But  you  have  gone  into  details  previously? — A.  Not  with  the 
witnesses. 

Q.  You  are  sure? — A.  I  am  positive. 

Q.  Not  in  Brownsville  durmg  the  past  eight  or  ten  months? — 
A.  No,  sir. 

Q.  Not  with  Mr.  Parks  and  Mr.  Elkins? — A.  No,  sir. 

Q.  Why  did  you  refrain  from  discussing  it  with  the  witnesses  so 
scrupulously? — A.  There  was  no  necessity  of  it;  they  saw  what  I 
saw.  It  was  with  strangers,  because  it  was  a  general  question  with 
strangers,  and  they  have  been  many,  from  Mexico  to  Canada,  and 
from  San  Francisco  to  New  York,  and  it  is  the  only  question  and  the 
first  one  they  ask  you. 

REDIRECT   EXAMINATION. 
^ESTIONS   BY   THE  JUDGE- ADVOCATE. 

Q.  Mrs.  Leahy,  you  said  your  husband,  as  I  understood  you,  served 
five  years  in  the  Regular  Army ;  is  that  the  total  length  of  his  service, 
as  far  as  you  know? — ^A.  Yes,  sir. 

Q.  You  also  stated,  I  believe,  that  you  noted  by  the  clock  that  thirtj 
minutes  of  time  had  elapsed  from  the  beginning  to  the  end  of  this 
firing? — A.  Yes,  sir. 

Q.  Will  you  kindly  tell  the  court  whether  or  not  you  noted  this 
time  from  the  same  clock? — A.  When  the  shooting  commenced  it 
was  five  minutes  to  12. 

Q.  From  what  dock  did  you  get  that  time? — A.  My  bedroom 
clock,  sir. 

Q.  And  when  it  was  over,  what  time  was  it? — ^A.  Twenty-five  min- 
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utes  past  12  by  the  clock  upstairs*     I  came  downstairs  and  went  to  my 

room  and  looked  at  the  clock  again  and  found  it  was  just  thirty  min- 
utes past  12. 

Q.  Were  your  relations  with  the  garrison  pleasant  or  otherwise!— 
A.  Perfectly  pleasant,  sir. 

Q.  Never  had  any  trouble  with  the  officers  or  soldiers?— A.  None 
whatever. 

Q.  I  think  you  made  the  remark  that  soldiers  were  not  hunting  for 
you  that  night  I^A.  I  did,  sir. 

Q.  How  could  you  be  sure  of  that? — A.  Because  I  heard  the  re- 
mark said  when  that  man,  I  thought  I  recognized,  looked  up  to  the 
window  and  saw  us  and  mumbled  something,  and  he  said,  ''Keep 
ahead  and  shoot  straight  to  the  front/*  I  presumed  he  meant  not  to 
shoot  at  my  window,  l^cause  there  was  a  light  behind  me  and  he  could 
see  me — half  of  my  body  was  out  the  window  and  I  was  looking  de- 
liberately at  him. 

Q.  Were  you  given  any  opportunity  to  pick  out  the  man  next  day, 
who  had  spots  on  his  face? — A,  No,  sir. 

Q.  Did  he  say  anything  at  that  time  when  he  looked  toward  you  ?— 
Ap  Nothing  at  all  but  a  mumble  of  voices;  you  could  just  hear 
mumble  something,  nothing  distinct, 

Q.  You  also  said  you  heard  a  bugle  call  and  heard  a  roll  call? — A. 
I  did,  sir. 

Q.  In  your  opinion,  is  a  bugle  call  the  same  as  a  roll  call  or  dif- 
ferent?^ A.  No,  sir, 

Q.  Is  there  any  custom  in  Brownf^ville  to  fire  ahirm  shots  in  time  of 
public  danger? — A,  Only  during  fire,  to  my  knowledge.  It  is  the  fire 
signal  of  Brownsville  and  the  post  both. 

Q.  And  after  these  six  men  that  you  testified  to  passed  your  house 

foing  toward  the  garrison,  were  there  any  shots  fired?— A-  I  did  not 
ear  any. 

RECHOSS-EXAMINATIOK. 

Q.  Did  you  ever  report  to  anyone  in  authority  that  you  could  iden- 
tic this  man  with  spots  on  his  face? — A*  I  did* not,  siV. 

Q.  I  understood  yon  to  say  this  window  you  were  looking  out  of 
was  a  vacant  room  ? — A.  It  was,  sir. 

Q.  WhRt  kind  of  a  light  did  you  have  in  it? — A.  I  had  a  lantern 
back  of  me. 

Q.  ^¥here  did  you  get  it!^ — ^A*  At  the  foot  of  the  stairs* 

Q,  Always  keep  a  lantern  at  the  foot  of  the  stairs?— A  Keep  two; 
one  at  the  back  part  of  the  courtyard  and  one  at  the  foot  of  the  stairs, 
right  on  the  stairs. 

Q.  It  is  the  first  time  ^^ou  ever  mentioned  that  lantern  in  any  tes- 
timony ?-^A.  I  believe  it  is,  sir;  no  one  asked  me  if  I  had  a  liglit  and 
I  did  not  give  them  any  answer* 

Q.  Where  did  you  set  it?— A.  Upstairs  on  the  table,  right  elose  to 
the  bed ;  right  almost  close  to  the  window* 

EXAMINATION   BY  THE  OOURT. 

Q,  Why  were  you  not  able  to  recognizee  the  returning  men  when 
you  plainly  recognized  them  during  the  firing  on  Fourteenth  street  ?— 
A.  Because  it  was  too  dark  for  me  to  see  themj  sir  j  I  only  recognized 
them  during  the  flash  of  guns. 
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Q.  Please  state  whether  you  know  positively  that  your  clock  was 
correct  or  not  when  you  first  heard  the  firing? — ^A.  My  clock  was  cor- 
rect, sir;  railroad  time. 

Q.  State  what  street  is  known  as  Cowen  alley? — ^A.  The  alley 
between  Cowen's  and  Yturria's  house.  ITiat's  the  only  way  I  can 
explain  it;  it  is  between  Washington  and  Elizabeth  streets. 

Q.  How  did  you  happen  to  count  exactly  the  9  shots  and  then  the 
13  shots? — A.  [because  it  is  customary  for  us  to  do  those  things.  I 
heard  the  shots  and  there  were  just  9  distinct  shots  and  then  13  dis- 
tinct shots ;  and  whenever  we  have  had  any  shooting  in  Brownsville, 
whatever,  we  always  count  the  shots. 

RECROSS-EXAMINATION. 
QUESTIONS   BY  THE  ACCUSED. 

Q.  Is  it  a  fact  that  the  garrison  of  Fort  Brown  and  the  town  of 
Brownsville  use  different  times,  do  you  know? — A.  I  don't  know,  sir; 
I  don't  think  so;  I  think  their  time  is  the  same  since  the  railroad 
struck  town.  My  clock  is  on  time  on  account  of  the  passengers  having 
to  leave  on  the  early  morning  train,  and  I  have  to  keep  a  correct  time 
somewhere. 

Q.  Is  that  what  is  called  Western  Union  or  Central  time? — ^A.  I 
don't  know,  sir;  we  call  it  railroad  time  at  home. 

REEXAMINATION    BY    THE    COURT. 

Q.  (Question  repeated.)  How  did  you  happen  to  count  exactly  the 
9  shots  and  then  the  13  shots? — ^A.  'Cause  we  always  do  it.  It  is  a 
custom  of  whenever  we  have  had  any  shooting  in  the  town  at  all  I 
have  always  counted  the  shots  when  in  my  hearmg. 

The  court  then  took  a  recess  until  4.40  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  accused,  his  counsels,  the  reporter,  and 
the  judge-advocates  resumed  their  seats. 

Mr.  F.  A.  H.  Sanborn,  a  witness  for  the  prosecution,  was  duly 
sworn,  and  testified  as  follows : 

DIRECT  EXAMINATION. 
QX7E8TIONS  BY  THE  JX7DGE-ADV0CATB. 

Q.  Please  state  your  name,  residence,  and  occupation. — A.  Mv 
name  is  F.  A.  H.  Sanborn,  manager  of  the  Western  Union  Telegraph 
Company,  in  Brownsville,  Tex. 

Q.  How  long  have  you  lived  in  Brownsville? — A.  Very  near  thirtv 
years,  I  don'f  remember  exactly  the  date  I  went  there,  I  don't  recall 
it — nearly  thirty  years. 

Q.  Will  you  go  to  the  map  over  there,  which  is  a  map  of  Fort 
Brown  and  Brownsville,  fed  point  out  your  residence  ana  place  of 
business? 

(Witness  identifies  his  house  as  building  marked  "  1 "  on  map.) 

Q.  Have  you  lived  in  that  house,  that  you  pointed  out  on  the  map« 
long? — ^A.  About  a  year  and  a  half. 

S.  Doc.  402,  eO-1,  pt  2 7 
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utes  past  12  by  the  clock  upstairs,  I  came  downstairs  and  went  to  my 
room  and  looked  at  the  clock  again  and  found  it  was  just  thirty  min- 
ute;^ past  12. 

Q.  Were  your  relations  with  the  garrison  pleasant  or  otherwise! — 
A.  Perfectly  pleasant,  sir. 

Qp  Never  had  any  trouble  with  the  officers  or  soldiers! — A.  None 
whatever, 

Q.  I  think  you  made  the  remark  that  soldiers  were  not  hunting  for 
you  that  night ?^ — A.  I  did,  sir. 

Q.  How  could  you  be  sure  of  that !^ A.  Because  I  heard  the  re- 
mark said  when  that  man,  I  thought  I  recognized,  looked  up  to  the 
window  and  saw  us  and  mumbled  something,  and  he  said,  '^  Keep 
ahead  and  shoot  straight  to  the  front"  I  presumed  he  meant  not  to 
shoot  at  my  window,  tecause  there  was  a  light  behind  me  and  he  could 
see  me— half  of  my  body  was  out  the  window  and  I  was  looking  de- 
liberately at  him. 

Q..  Were  you  given  any  opportunity  to  pick  out  the  man  next  day, 
who  had  spots  on  his  face? — A.  No,  sir* 

Q*  Did  he  say  anything  at  that  time  when  he  looked  toward  you  1— 
A,  Nothing  at  all  but  a  mumble  of  voices;  you  could  just  hear 
mumble  something,  nothing  distinct. 

Q.  You  also  said  you  heard  a  bugle  call  and  heard  a  roll  call! — A, 
I  did,  sir, 

Q,  In  your  opinion,  is  a  bugle  call  the  same  as  a  roll  caU  or  dif- 
ferent ! — A.  No,  sir. 

Q.  Is  there  any  custom  in  Brownsville  to  fire  alarm  shots  in  time  of 
public  danger? — A,  Only  during  fire,  to  my  knowledge.  It  is  the  fire 
signal  of  Brownsville  and  the  post  both* 

Q.  And  after  thcf^,  six  men  that  you  testified  to  passed  your  house 
going  toward  the  gaiTison,  were  there  any  shots  fired? — AI  I  did  not 
near  any. 

EECBOSS-EXAMIKATION'. 

Q.  Did  you  ever  report  to  anyone  in  authority  that  you  could  iden- 
tifv  this  man  with  spots  on  his  face? — A.  I  did  not,  sir* 

Q.  I  understrnxl  you  to  say  this  window  you  were  looking  out  of 
was  a  vacant  room? — A.  It  was,  sir. 

Q.  Wliat  kind  of  a  light  did  you  have  in  it? — A.  I  had  a  lantern 
back  of  me, 

Q*  Where  did  you  g^t  it? — A-  At  the  foot  of  the  stairs. 

Q.  Always  keep  a  lantern  at  the  foot  of  the  stairs ?^A.  Keep  two; 
one  at  the  back  part  of  the  courtyard  and  one  at  the  foot  of  the  stairs, 
right  on  the  stairs. 

Q,  It  is  the  fi^rst  time  you  ever  mentioned  that  lantern  in  any  tes- 
timony ? — A.  I  believe  it  is,  sir;  no  one  asked  me  if  I  had  a  light  and 
I  did  not  give  them  any  answer. 

Q.  Where  did  you  set  it?^ — A.  Upstairs  on  the  table,  right  close  to 
the  bed ;  right  almost  close  to  the  wmdow, 

EXAMINATION  BT  THE  OOUHT. 

Q.  Why  were  you  not  able  to  recognize  the  returning  men  when 
you  plainly  recognized  them  during  the  firing  on  Fourteenth  street?^ 
A.  Because  it  was  too  dark  for  me  to  see  them,  sir;  I  only  recognized 
them  during  the  dash  of  guns. 
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Q.  Please  state  whether  you  know  positively  that  your  clock  was 
correct  or  not  when  you  first  heard  the  firing? — ^A.  My  clock  was  cor- 
rect, sir;  railroad  time. 

Q.  State  what  street  is  known  as  Cowen  alley? — ^A.  The  alley 
between  Cowen's  and  Yturria's  house.  That's  the  only  way  I  can 
explain  it;  it  is  between  Washington  and  Elizabeth  streets. 

Q.  How  did  you  happen  to  count  exactly  the  9  shots  and  then  the 
13  shots? — A.  Because  it  is  customary  for  us  to  do  those  things.  I 
heard  the  shots  and  there  were  just  9  distinct  shots  and  then  13  dis- 
tinct shots ;  and  whenever  we  have  had  any  shooting  in  Brownsville, 
whatever,  we  always  count  the  shots. 

RECROSS-EXAMINATION. 
QUESTIONS   BY  THE  ACCUSED. 

Q.  Is  it  a  fact  that  the  garrison  of  Fort  Brown  and  the  town  of 
Brownsville  use  different  times,  do  you  know  ? — A.  I  don't  know,  sir ; 
I  don't  think  so;  I  think  their  time  is  the  same  since  the  railroad 
struck  town.  My  clock  is  on  time  on  account  of  the  passengers  having 
to  leave  on  the  early  morning  train,  and  I  have  to  keep  a  correct  time 
somewhere. 

Q.  Is  that  what  is  called  Western  Union  or  Central  time?— A,  I 
don't  know,  sir;  we  call  it  railroad  time  at  home. 

REEXAMINATION    BY    THE    COUBT. 

Q.  (Question  repeated.)  How  did  you  happen  to  count  exactly  the 
9  shots  and  then  the  13  shots? — A.  'Cause  we  always  do  it.  It  is  a 
custom  of  whenever  we  have  had  any  shooting  in  the  town  at  all  I 
have  always  counted  the  shots  when  in  my  hearmg. 

The  court  then  took  a  recess  until  4.40  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  accused,  his  counsels,  the  reporter,  and 
the  judge-advocates  resumed  their  seats. 

Mr.  F.  A.  H.  Sanborn,  a  witness  for  the  prosecution,  was  duly 
sworn,  and  testified  as  follows : 

DIRECT  examination, 
QX7ESTI0NS  BY  THE  JUDOE-ADVOCATB. 

Q.  Please  state  your  name,  residence,  and  occupation. — A.  My 
name  is  F.  A.  H.  Sanborn,  manager  of  the  Western  Union  Telegraph 
Company,  in  Brownsville,  Tex. 

Q.  How  long  have  you  lived  in  Brownsville? — A.  Very  near  thirty 
years,  I  don'f  remember  exactly  the  date  I  went  there,  I  don't  recall 
it — ^nearly  thirty  years. 

Q.  Will  you  go  to  the  map  over  there,  which  is  a  map  of  Fort 
Brown  and  Brownsville,  Itnd  point  out  your  residence  ana  place  of 
business? 

(Witness  identifies  his  house  as  building  marked  "  1 "  on  map.) 

Q.  Have  you  lived  in  that  house,  that  you  pointed  out  on  the  map« 
long? — ^A.  About  a  year  and  a  half. 
S.  Doc.  402,  60-1,  pt  2 7 
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Q.  Are  you  thoroughly  familiar  with  the  inuiiediate  neigliborhood 
of  that  house  ?^^ A-  \  es,  sir. 

Q.  Do  you  recognize  what  that  is  (handing  witness  a  photo* 
graph)! — A.  Ye^s,  sir* 

Q.  Tell  the  court,  please,  what  you  recognize  that  as. — A.  This 
represents  the  entrance  to  the  niservation  of  Fort  Brown^the  two 
company  barracks  are  seen  in  portion  and  a  scene  across  the  parade 
ground. 

Q*  And  that  place  (handing  witness  another  photograph)  f^ — A. 
This  must  represent  the  wall  a  little  below  that  represented  in  the 
other  picture,  and  also  tlie  rear  of  the  barracks,  showing  one  other 
barracK  and  part  of  another. 

Q»  ;^  a  little  lower  you  mean  toward  or  away  from  the  river t— A- 
Away  from  the  river. 

(These  two  pictures  were  here  submitted  to  the  court  as  evidence 
and  are  hereto  appended  and  marked,  respectively,  — ,) 

Q*  What  do  you  sec  over  that  small  gate?  (On  the  picture.) — A. 
I  can't  make  out  anything;  I  lost  my  glares  on  the  train  and  had 
to  get  these. 

Q.  Is  there  a  light  over  that  little  gate? — A*  No;  there  is  each 
side  of  the  large  gate,  but  not  over  the  small  gate, 

Q.  Mr*  Sanborn,  where  were  you  on  tlie  night  of  August  IS, 
1906!— A.  I  was  sleeping  in  my  room  adjoining  the  telegraph  ofiice, 
as  indicated  in  that  room  there  immediately  adjoining  the  ottice* 

Q»  Did  anything  unusual  occur  that  niglit?  If  so,  please  state  to 
the  court  what  you  saw  or  heard, — A,  I  think  about  between  11  and 
12  o'clock  that  night  I  was  wakened  from  a  sound  sleep  by  some 
heavy  firing  that  seemed  very  near  to  me.  I  got  up  from  my  bed— I 
was  sleeping  then — and  consumed  some  little  time  hunting  for  some 
matches  to  light  a  lamp  to  see  what  was  going  on,  and  did  not 
succeed  in  getting  one  for  several  minutes.  By  the  time  I  could 
have  taken  any  notice  of  what  was  going  on  the  firing  had  ceased 
and  I  very  shortly  a fterwnrds^almost  immediately-— lieard  firing 
some  distance  away  in  the  direction  of  an  alley  near  the  office, 

Q,  What  is  this  alley  called! — A,  I  don^t  really  know  whether  it 
has  a  definite  name. 

Q.  Where  is  it  located? — A,  It  runs  parallel  to  Elizabeth  street 
and  just  next  to  it. 

Q.  Please  continue  your  narrative. — -A.  About  this  time  I  went 
back  into  my  sleeping  room — I  had  in  the  meantime  lighted  the  lamp 
in  the  office— ^I  went  back  into  my  sleeping  room,  reached  over  my  bed 
which  stood  immediately  across  the  window — the  window  was  raised 
and  the  shutters  were  closed— being  very  warm  weather,  I  opened 
the  shutter  of  the  w^indow  and  looked  out;  just  as  I  looked  out  I 
saw  a  colored  person  wearing  the  uniform  of  the  United  States — the 
khaki  uniform — coming  from  the  direction  of  this  alley;  I  did  not 
see  him  until  he  was  midway  between  my  place  and  the  alley^ 
almost  opposite  my  window.  He  walked  along  the  garrison  fence, 
quite  close  to  the  ^ence,  and  entered  this  small  gate,  and  I  could  see 
a  head  over  the  low  wall  indistinctly,  because  it  was  not  a  light 
night.  I  saw  him  when  he  pas^sed  the  gate  distinctly,  because  there 
was  a  light  (m  the  gate  or  a  lamp — Government  lamp.  That  is  all 
I  saw  of  the  things  at  all.    While  the  firing  was  going  on  there  was 
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Q.  Are  you  familiar  with  the  report  made  by  various  dasses  of 
firearms? — ^A.  Well,  I  don't  suppose  I  am  an  expert,  but  I  think  I 
could  lell  the  difference  between  different  ones. 

Q.  Can  you  tell  the  difference,  do  you  think,  between  the  report 
of  a  revolver  and  a  rifle? — ^A.  I  think!  could. 

Q.  Were  all  these  reports  that  you  heard  that  night  of  the  same 
character? — ^A.  Yes,  sir. 

The  court  then,  at  5  o'clock  p.  m.,  adjourned  to  meet  at  10  o'clock 
a.  m,,  February  8, 1907. 

Chas.  E.  Hay,  Jr., 
Captain^  Acting  Judge-Advocate^  Judge- Advocate. 


Headquarters  Department  of  Texas, 

San  Antonio^  Tex.^  February  8^  1907. 

The  court  met,  pursuant  to  adjournment,  at  10.05  o'clock  a.  m. 

Present:  All  the  members  of  the  court  and  the  judge-advocate. 
The  accused,  his  counsel,  and  the  reporter  were  also  present. 

The  reading  of  the  previous  proceedings  was  dispensed  with  by  the 
court. 

Mr.  F.  A.  H.  Sanborn,  a  witness  for  the  prosecution,  was  duly 
sworn,  and  testified  as  follows : 

CROSS-EXAMINATION. 
QtJESTTONS  BY  THE  COUNSEL  FOB  THE   ACCUSEa 

Q.  How  old  are  you,  Mr.  Sanborn? — A.  I  was  61  years  old  last 
August. 

Q.  Are  you  the  official  timekeeper  of  the  city  of  Brownsville? — A. 
I  have  charge  of  the  electric  clocks  that  are  put  in  by  the  Western 
Union. 

Q.  Was  there  such  a  clock  in  the  garrison  of  Fort  Brown? — A. 
No,  sir. 

Q.  Did  you  live  in  the  fort  for  a  long  time,  Mr.  Sanborn? — A. 
Yes,  sir. 

Q.  Tell  the  court  how  long. — A.  I  lived  there  at  different  times, 
and  I  really  couldn't  recall  right  now  how  long.  I  lived  there  per- 
haps two  years,  altogether. 

Q.  Were  you  pretty  familiar  with  what  was  going  on  in  the 
post? — A.  Well,  yes,  sir;  as  much  as  one  could  be  while  your  duties 
are  assigned  to  you ;  and  most  of  the  time  I  was  in  my  room,  to  sleep 
there. 

Q.  Do  you  know  whether  the  time  of  Fort  Brown  is  the  same  as 
the  city  of  Brownsville? — A.  No,  sir;  I  do  not. 

Q.  £)o  you  know  whether  it  was  diflFerent? — A.  No,  sir;  I  do  not. 

Q.  Where  did  you  hear  shots  that  night,  Mr.  Sanborn? — A.  I 
heard  it  very  near  me.  Of  course,  I  couldn't  locate  it,  because  I  didn't 
look  out.  There  was  no  way  that  I  could  have  opened  my  doors  at 
the  time,  but  it  sounded  very  near  to  me.  I  couldn't,  of  course, 
locate  it. 
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Q.  Approximately? — A.  Perhaps  five  minutes;  it  could  not  have 
been  more  than  that,  I  don't  think. 

Q.  You  saw  no  other  soldiers  or  other  persons  enter  about  this 
time  in  any  way  ?— A.  No,  sir;  I  saw  no  others. 

Q.  Did  you  hear  any  rolls  called? — ^A.  Yes,  sir.  I,  after  that,  went 
into  the  office  and  opened  a  door  facing  the  garrison  wall ;  sat  in  the 
door.  I  saw,  I  suppose,  the  officers — I  could  not  identify  them — come 
across  the  parade  and  go  into  the  quarters,  call  out  the  men  and  call 
the  roll. 

Q.  Did  you  hear  the  result  of  this  roll  call? — A.  Yes,  sir;  as 
near  as  I  could  distinguish  every  man  answered  to  his  name. 

Q.  Could  you  tell  whether  or  not  there  was  any.  personal  inspec- 
tion by  the  officers,  company  officers,  of  their  companies? — ^A.  No, 
sir;  I  could  not. 

Q.  To  the  best  of  your  belief  then  the  roll  was  simply  called  and 
the  men  were  allowed  to  answer  "Here?" — ^A.  That  seemed  to  be 
the  way  of  calling  the  roll. 

Q.  Was  it  fairly  dark  between  the  garrison  wall  and  the  bar- 
racks?— A.  Well,  yes;  it  was  rather  a  dark  night.  I  could  not  see, 
in  fact,  from  my  place,  I  could  not  see  the  soldiers  formed  there 
really,  I  only  heard  them. 

Q.  You  were  in  the  lower  floor  of  your  building,  as  I  understand 
it? — A.  Yes,  sir. 

Q.  Would  the  gate  or  the  wall  or  anything  else  tend  to  obscure 
your  view? — A.  No,  sir;  it  is  an  iron  gate,  you  could  see  through 
the  iron  bars. 

Q.  Just  about  the  time  of  this  first  firing  you  have  spoken  about, 
either  immediately  before  or  a  short  time  after,  did  you  hear  any 
footsteps  passing  your  home? — A.  No,  sir. 

Q.  Did  I  understand  you  to  say  you  were  awake  or  asleep  about 
this  time? — A.  I  was  sound  asleep,  wakened  from  my  sleep  by  the 
first  firing;  I  heard  nothing  before  that. 

Q.  About  how  long  before  this  had  you  retired  ? — A.  Perhaps  one 
hour  and  a  half. 

Q.  Do  you  remember  about  what  time  this  was? — A.  I  do  not 
think  I  noted  the  exact  time,  but  my  impression  was  it  was  between 
11  and  12  o'clock,  nearer  12. 

Q.  As  far  as  you  know,  was  your  house  fired  into  on  this  occa- 
sion?— A.  No,  sir;  not  that  I  know  of. 

Q.  By  vour  house  I  mean  the  entire  building. — A.  I  was  shown 
the  next  day  where  a  bullet  had  been  fired  through  the  upper  story 
of  the  building,  but  at  that  time — that  night — ^I  knew  nothing 
about  it. 

Q.  You  spoke  of  other  firing  after  the  first  firing  which  yoiijieard, 
in  the  vicinity  of  your  house,  did  the  firing  seem  to  remain  stationary 
or  progress  in  any  direction? — A.  I  don't  think  I  observed  that, 
r  merely  heard  the  firing  and  did  not  pay  much  attention,  except  that 
it  was  a  great  deal  fartner  away  than  the  first  firing. 

Q.  Was  the  first  firinjy  very  close  to  you  ? — A.  Yes,  sir. 

Q.  What  made  you  think  that? — A.  Well,  judging  from  the  sound 
of  the  report. 

Q.  Are  you  in  any  way  familiar  with  firearms? — A.  Well,  not 
very. 
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Q.  Are  you  familiar  with  the  report  made  by  various  dasses  of 
firearms? — ^A.  Well,  I  don't  suppose  I  am  an  expert,  but  I  think  I 
could  lell  the  difference  between  different  ones. 

Q.  Can  you  tell  the  difference,  do  you  think,  between  the  report 
of  a  revolver  and  a  rifle? — ^A.  I  think!  could. 

Q.  Were  all  these  reports  that  you  heard  that  night  of  the  same 
character? — ^A.  Yes,  sir. 

The  court  then,  at  5  o'clock  p.  m.,  adjourned  to  meet  at  10  o'clock 
a.  m,,  February  8, 1907. 

Chas.  E.  Hay,  Jr., 
Captain^  Acting  Judge-Advocate^  Judge- Advocate. 


Headquabters  Department  of  Texas, 

San  Antonio^  Tex.^  February  8^  1907. 

The  court  met,  pursuant  to  adjournment,  at  10.05  o'clock  a.  m. 

Present:  All  the  members  of  the  court  and  the  judge-advocate. 
The  accused,  his  counsel,  and  the  reporter  were  also  present. 

The  reading  of  the  previous  proceedings  was  dispensed  with  by  the 
court. 

Mr.  F.  A.  H.  Sanborn,  a  witness  for  the  prosecution,  was  duly 
sworn,  and  testified  as  follows : 

% 

cross-examination. 

QUESTIONS  BY  THE  COUNSEL  FOB  THE   ACCUSEa 

Q.  How  old  are  you,  Mr.  Sanborn? — A.  I  was  61  years  old  last 
August. 

Q.  Are  you  the  official  timekeeper  of  the  city  of  Brownsville  ? — A. 
I  have  charge  of  the  electric  clocks  that  are  put  in  by  the  Western 
Union. 

Q.  Was  there  such  a  clock  in  the  garrison  of  Fort  Brown? — A. 
No,  sir. 

Q.  Did  you  live  in  the  fort  for  a  long  time,  Mr.  Sanborn? — A. 
Yes,  sir. 

Q.  Tell  the  court  how  long. — A.  I  lived  there  at  different  times, 
and  I  really  couldn't  recall  right  now  how  long.  I  lived  there  per- 
haps two  years,  altogether. 

Q.  Were  you  pretty  familiar  with  what  was  going  on  in  the 
post? — A.  Well,  yes,  sir;  as  much  as  one  could  be  while  your  duties 
are  assigned  to  you ;  and  most  of  the  time  I  was  in  my  room,  to  sleep 
there. 

Q.  Do  you  know  whether  the  time  of  Fort  Brown  is  the  same  as 
the  city  of  Brownsville? — A.  No,  sir;  I  do  not. 

Q.  £)o  you  know  whether  it  was  diflFerent? — A.  No,  sir;  I  do  not. 

Q.  Where  did  you  hear  shots  that  night,  Mr.  Sanborn? — A.  I 
heard  it  very  near  me.  Of  course,  I  couldn't  locate  it,  because  I  didn't 
look  out.  There  was  no  way  that  I  could  have  opened  my  doors  at 
the  time,  but  it  sounded  very  near  to  me.  I  couldn't,  of  course, 
locate  it. 
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Q,  You  said,  in  your  direct  testiniony,  that  it  was  in  the  alley, 
between  Elizabeth  and  Washington  streets. — A,  I  think  I  said  that 
I  heard  shots  in  that  direition. 

Q,  What  interval  of  time  was  there  between  the  two  shots  that  you 
heard?— A,  Approximately  ten  minutes. 

Q,  Describe  the  fifi^ig  in  each  case  and  the  impression  it  made  on 
you  at  the  time. — A.  The  first  firing  took  place  so  near  me  and  so 
much  of  it,  of  coin-se,  waking  me  from  a  sound  sleep,  confusing  me 
very  much;  and  I  was  at  an  entire  loss  to  know  what  it  could  mean, 
and  I  was  rather  ^^  rattled,-'  and  didn't  really  know  what  to  do. 
Afterwards,  when  I  heard  the  firing  further  away,  I  don't  know 
whether  it  was  the  same  party  or  some  otliers,  but  it  sounded  further 
*away.     I  couldn't  then  locate  it- 

Q.  How  long  did  you  remain  in  this  state  that  you  describe  as 
being  ''  rattled?" — A-  Probably  five  or  ten  minuter,  until  I  collected 
my  tliouglits* 

Q.  Wljere  were  you  when  you  pulled  yourself  togetheir  and  col- 
leet-od  your  thoughts? — A.  I  was  in  my  room. 

Q.  where f— A.  Adjoining  the  telegraph  officCj  as  I  have  located 
it  on  the  map, 

Q.  Were  you  in  bed! — A.  I  was  in  bed  when  the  firing  awakened 
me. 

Q.  I  want  to  know  where  you  were  when  you  pulled  your^f 
together  and  got  collected. — A*  I  was  walking  around  my  room* 

Q.  Was  that  when  you  were  looking  for  the  match  that  you  spoke 
of,  to  strike  a  light? — A*  Yes,  sir,     . 

Q.  Wellj  did  you  get  collected  before  you  got  this  light,  or  after- 
wards?—A,  I  was  fairly  myself,  I  think,  in  a  few  minutes  after  I 
got  out  of  my  bed. 

Q,  You  didn't  see  anybody  but  this  poorj  lone  soldier  that  you  saw 
go  in  the  gate? — A.  No  one  else. 

Q.  .Vnd  how  long  was  that  after  the  first  firing  that  rattled  you!^ 
A*  Well,  I  should  say  it  was  about  five  or  eight  minutes/  I,  of 
coNi'pe,  can  not  remember  the  time  very  well,  but  I  say  approximately* 

Q.  And  how  lung  before  the  bugle  call?— A.  It^nust  have  been 
twenty  minutes,  I  think,  from  the  time  I  first  heard  the  firing. 

Q.  I  think  you  said  you  saw   some  officers  coming  across  the 

farade.— A.  I  shouldn't  have  stated  that  they  were  officers,  because 
couldn't  identify  them,  but  it  appeared  to  me  that  it  was,  because 
they  came  from  the  direction  of  the  officers'  quarters. 

(^,  Did  they  have  anything  in  their  hands? — A,  Some  one  had 
lanterns* 

Q.  Are  you  sure  about  that?^ — A.  I  think  so, 

Q.  How  many  lanterns? — A.  I  really  didn't  count  them. 

Q.  (rive  your  be.st  recollection. — -A*  Perhaps  two  or  three, 
'      Q.  Wliere  were  they,  exactly  !^A.  Wh^n  I  saw  them,  they  wera 
near  the  barracks,  the  soldiers'  quarters. 

Q.  Were  they  toward  the  parade  gmund,  or  toward  the  wall,  from 
the  barracks? — A*  They  were  on  the  walk,  between  the  two  barracks. 

Q.  Between  the  two  barracks! — A.  Yes,  sir, 

Q.  Where  were  these  men  that  you  said  vesterday  were  officers,  and 
that  now  you  are  uncertain  about  it?  Where  were  they  when  you 
saw  Lhemi— A.  They  were  right  there  where  I  described  where  the 
lanterns  were. 
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Q.  Between  the  barracks? — A.  Yes,  sir;  as  near  as  1  can  remember. 

Q.  How  long  was  this  after  the  firing  first  commenced?  The 
firing  that  rattled  you  I  mean. — ^A.  I  should  say  it  was  twenty 
minutes,  approximately. 

Q.  How  long  was  this  before  vou  heard  this  roll  call  that  you 
described  yesterday? — ^A.  Probably  five  minutes  afterwards — after 
the  twenty  minutes  or  twenty-five  minutes  probably. 

Q.  Is  that  the  roll  call  you  heard  twenty-five  minutes  or  so  after 
the  first  firing?— A.  Yes,  sir;  approximately. 

Q.  Might  that  roll  call  have  been  between  the  barracks,  next  to  the 
river,  and  the  w^U? — ^A.  Possibly,  yes,  sir. 

Q.  What  is  your  best  judgment  on  that? — ^A.  Well,  from  the  fact 
that  I  heard  the  sound  of  tne  voices,  and  all,  I  should  say  it  was, 
at  least — it  was  on  the  side  of  the  barracks  between  the  wall  and  the 
barracks,  or  near  there. 

Q.  You  couldn't  say  exactly? — A.  No,  sir;  not  exactly. 

Q.  The  only  thing  you  could  do  was  to  hear  it? — ^A.  I  heard  it— 
that  was  all. 

Q.  How  many  of  these  oncers  did  you  see? — ^A.  I  couldn't  tell  how 
many  there  were. 

Q.  Give  us  your  best  judgment,  Mr.  Sanborn. — ^A.  I  really  couldn't 
say — there  was  a  group  there — of  course.  I  saw  them  very  indis- 
tinctly— it  was  dark — ^there  were  a  group  of  persons  bearing  lanterns. 

Q.  And  this  was  about  twenty-five  minutes,  as  I  understood  you, 
after  the  firing  commenced? — ^A.  I  should  think  about  that;  yes,  sir. 

Q.  You  were  pretty  well  collected  in  your  thoughts  the  next  morn- 
ing, were  you  not,  Mr.  Sanborn? — ^A.  Yes,  sir. 

Q.  The  events  were  very  well  fixed  in  your  mind  by  that  time,  were 
thCT  not? — ^A.  Yes,  sir. 

Q.  All  the  details  of  it? — ^A.  Yes,  sir. 

Q.  Did  you  have  any  conversation  with  anybody  about  it  the  next 
morning? — A.  I  did.  I  asked  Captain  Macklin,  who  was  at  the  wall 
of  the  reservation,  and  I  really  knew  nothing  in  the  world  of  what 
had  taken  place,  and  stepped  over  and  asked  nim  about  it. 

Q.  Tell  the  court  what  you  told  Captain  Macklin. — A.  I  really 
don't  remember  anything,  except  that  1  asked  him  what  had  taken 
place. 

Q.  Did  Captain  Macklin  ask  you  what  had  taken  place? — ^A.  No, 
sir. 

Q.  Sure  about  that? — ^A.  He  did  not 

Q.  Is  it  not  a  fact  that  Captain  Macklin  did  ask  you  what  had 
taken  place,  about  8  o'clock  the  next  morning,  when  you  were  talk- 
ing to  nim  over  the  wall  gate? — ^A;  I  don't  recall  anything. 

Q.  Is  it  not  a  fact  that  Captain  Macklin  asked  you  the  next  morn- 
ing what  took  place? — ^A.  No,  sir;  because  I  had  no  knowledge  of  it. 

Q.  Did  you  not  tell  Captain  Macklin  at  the  time  that  you  thought 
it  was  a  nre,  and  that  you  subsequently  thought  it  was  a  row,  and 
that  you  did  not  take  tJie  trouble  to  get  out  of  bed  at  all  ? — A.  No,  sir. 

Q.  Are  you  sure  that  you  did  not  say  that? — A.  Quite  sure. 

The  judge-advocate  here  stated  that  he  had  no  further  questions  to 
ask  the  witueas. 
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BXA^HNATION   BY  THE  COURT. 

Q.  Was  this  man  that  you  saw  returning  to  the  barracks  armjid? — 
A.  Yes,  sir. 

Q.  Please  go  to  the  map  and  point  out  the  spot  where  you  first  saw 
the  group  of  men  whom  you  supposed  to  be  officers. 

The  witness  here  stated  that  he  could  locate  the  spot  better  from 
the  photograph  which  was  introduced  in  evidence  the  day  before. 

The  witness  then  stated  that  on  the  wall  map  the  spot  was  between 
the  two  barracks^,  the  barracks  on  either  side  of  the  gate,  but  that  he 
could  not  locate  it  on  the  wall  map  on  account  of  the  darkness  of  the 
ni^t,  there  not  being  much  light. 

The  judge-advocate  here  stated  that  this  spot,  the  tarracks  spoken 
of,  were  designated  on  the  wall  map  as  "  B   -"  D." 

The  witness  was  then  handed  a  photograph,  which  was  in  evidence 
and  is  hereto  appended  and  marked  thus:  V.  The  witness  held  the 
photograph  in  nis  hand  and  the  examination  was  continued,  as 
loUows : 

Q.  I  would  like  to  know  if  that  is  a  photograph  of  the  barracks 
represented  on  the  wall  map  as  B-D? — A.  Yes,  sir;  apparently. 

Q.  Is  the  gate  between  barracks  B-D? — A.  Yes,  sir.  (The  witness 
here  indicated  the  spot  in  question  on  the  photograph  by  drawing  the 
letter  "  X  "  on  the  walk,  and  continued :)  This  is  where  they  had 
evidentlv  halted  or  stopped.  I  noticed  them  first,  when  I  first  looked, 
before  they  had  quite  reached  that  place,  and  I  presumed  that  they 
were  going  across  the  parade.  I  really  couldn't  say  what  direction 
they  were  going,  but  I  saw  them  immediately  before  they  stopped 
there,  and  approximately  that  is  where  I  saw  them.  Of  course,  it 
was  dark,  and  I  could  only  locate  them  from  their  lanterns — some 
one  or  two  lanterns. 

QUESTIONS    BY    THE    COUNSEL   FOB    THE    ACCUSEa 

Q.  Where  were  these  men  when  you  first  observed  them,  Mr. 
Sanborn? — A.  They  were  very  near  the  point  which  I  have  indi- 
cated where  they  stopped.  I  couldn't  say  from  what  direction  they 
came,  but  apparently,  to  me,  they  came  from  across  the  parade.  Of 
course  it  was  dark,  and  I  couldn't  locate  them  exactly. 

Q.  What  did  this  lone  soldier  have  in  the  way  of  arms  when  you 
saw  him  ? — A.  A  piece  of  some  kind — a  gun. 

Q.  What  kind  of  a  gun  ? — A.  I  couldn't  say. 

Q.  Do  you  know  whether  it  was  a  gun  or  not? — ^I  couldn't 
swear  if  it  was  a  gun  or  not — ^might  have  been  a  stick. 

Q.  Might  have  been  a  club? — A.  It  miffht  have  been — at  that 
distance — but  it  had  the  appearance  of  a  rifle. 

Q.  Describe  it  so  that  the  court  and  all  may  know — ^what  was  the 
manner  of  his  carrying  it?  Describe  that. — A.  I  saw  him  just.before 
he  went  through  the  gate — ^he  was  looking  down  at  his  right  hand — it 
was  resting  on  the  stock  of  the  piece,  as  though  he  was  doing  some- 
thing with  that  hand.  I  didn't  see  him  distinctly  at  that  time,  and 
I  couldn't  tell  what  he  was  doing. 

Q.  I  want  you  to  tell  this  court  everything  that  you  saw  of  that 
thing  that  you  have  described  as  a  gun,  and  everythmg  that  led  you 
to  believe  it  was  a  gun  and  not  a  club. — ^A.  Well,  there  doesn't  seem 
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to  be  much  to  say  about  it.  It  had  all  the  appearance  of  a  gun 
to  me. 

Q.  Tell  us  what  the  appearance  was. — A.  It  looked  very  much 
like  a  gun. 

Q.  mierein? — ^A.  From  the  shape  and  its  length. 

Q.  What  was  its  length? — ^A.  I  didn't  have  an  opportunity  to 
measure  it,  sir. 

Q.  Give  us  your  judgment. — ^A.  An  ordinary  piece  used  by  the 
soldiers. 

Q.  Tell  us  what  variety — ^we  use  a  great  many. — ^A.  I  am  not 
familiar  enough  with  them  to  tell  the  difference. 

Q.  What  was  its  length  ? — ^A.  I  do  not  know. 

Q.  Do  I  understand  that  you  decline  to  state  the  length  of  this 
piece  ? — A.  Not  at  all ;  I  have  described  it  as  near  as  I  could. 

Q.  We  have  asked  you  for  the  length  of  it. — ^A.  I  can't  tell  the 
length  of  it. 

Q.  The  color  of  it? — ^A.  No,  sir. 

Q.  Could  you  see  the  hanmier? — A.  No,  sir. 

Q.  The  barrel?— A.  No,  sir. 

Q.  Could  you  see  crooks  in  it? — A.  No,  sir. 

Q.  It  mi^nt  have  been  perfectly  straight? — A.  It  might;  yes,  sir. 

Q.  Was  it  black  or  light  colored? — ^A.  It  looked  black  or  dark 
colored  to  me. 

Q.  All  the  distance — its  whole  length? — ^A.  I  didn't  observe  it 
dose  enough  to  answer  those  questions,  sir.  I  merely  say  that  it 
appeared  to  me  to  be  a  gun. 

Q.  Didn't  you  testify  before  Mr.  Purdy  and  Major  Blocksom? — 
A.  I  did,  sir. 

Q.  Didn't  you  describe  it  as  being  a  gim,  before  them  ? — A.  I  did 
not  testify  before  Major  Blocksom,  But  Mr.  Purdy;  yes,  sir. 

Q.  And  you  described  it  as  a  gun  ? — A.  Yes,  sir ;  because  it  natur- 
ally occurred  to  me  as  being  a  gun.  I  didn't  think  it  was  anything 
else. 

Q.  Why  did  it  naturally  occur  to  you  that  it  was  a  gun? — A.  It 
was  a  natural  thing  for  a  soldier  to  be  carrying  in  that  way. 

Q.  Did  you  ever  see  a  soldier  in  your  life  except  that  he  was  carry- 
ing a  ffun^ — A.  Oh,  yes. 

Q.  As  a  matter  of  fact  did  you  not  testify  before  Mr.  Purdy  that 
he  had  his  firepieces  with  him? — A.  I  think  not,  sir.  I  don't  know 
to  what  you  refer — don't  know  the  terms. 

Q.  Did  you  not  testify  before  Mr.  Purdy,  after  being  first  sworn 
by  Sfajor  Blocksom? — ^A.  I  testified  before  Mr.  Purdy;  yes.  sir. 

Q.  Did  you  not,  as  a  matter  of  fact,  sign  and  swear  to  this  evi- 
dence?— A.  Yes,  sir. 

Q.  Did  you  not  have  ample  opportunity  to  read  it  and  see  if  it  was 
correct? — A.  I  think  I  read  it;  yes,  sir. 

Q.  Then,  if  that  statement  appeared  in  that  evidence,  you  must 
have  made  it^ — ^isn't  that  true? — A.  Yes,  sir. 

Q.  Did  you  not  at  that  time  and  in  that  evidence  sav  that  he  had 
his  fire  pieces  with  him? — A.  I  think  I  said  that  he  haa  a  gim,  and  I 
think  so  now.  Of  course,  you  ask  me  to  swear  directly  whether  it 
was  a  gun  or  not,  and  from  that  distance,  I  tell  you  I  couldn't  do  it. 

Q.  Then  you  can  not  swear  distinctly  that  he  had  a  gun  ? — A.  He 


loa 


AFFHAY  AT  BROWNSVILLE,  TEXAS. 


[fbh,8,  iftirr. 


had  something  that  re^mbled  a  gim,  and  it  looked  lite  it,  and  I 
believed  at  the  time  and  do  now  thnt  it  was  a  mm, 

Q.  You  haven 't  told  us  anything  yet  that  made  it  look  like  a  gun  to 
you,  have  you?— A.  As  near  as  I  could  describe  a  gun, 

Q.  Isn't  there  a  sentinel  who  walks  there  just  inside  the  garrison 
wall! — A.  I  never  have  seen  one  there, 

Q.  And  yet  you  said  you  had  lived  there  for  a  year  and  a  half? — A* 
Yes,  sir- 

Q.  Are  you  prepared  to  state  to  this  court  that  there  was  no  sen- 
tinel walking  between  the  garrison  wall  and  the  barracks  there  !^ — A. 
No^  sir;  I  simply  say  that  I  never  saw  one  there, 

EXAMINATION   BY   THE   OOtTRT. 

Q.  Did  you  hear  the  click  of  the  breech  block  as  the  man  was 
carrying  it,  or  fixing  it  with  liis  right  hand?— A.  No,  sir;  I  did  not. 
Q.  Did  you  hear  any  other  soundj  at  that  time,  coming  from  that 
direction? — A-  Noj  sir- 
Mr,  Charles  B.  Chace,  a  witness  for  the  prosecutioiij  was  duly 
sworuj  and  testified  as  follows : 

DIRECT  EXAMIKATION, 
QUESTIOKB    BT    THE    JUDGE- ADVOCATE. 

Q.  Tf¥hat  is  your  name,  residence,  and  ocoupation  t — A,  Charles  B, 
Chace ^  residence,  Corpus  Christi,  Tex*;  occupation^  locomotive 
engineer* 

Q*  AVher©  were  you  on  the  night  of  Augui^t  13,  1906? — A,  At 
Brownsville 

Q,  How  did  yon  happen  to  be  there?— A.  On  account  of  being 
there  at  the  end  of  my  run— I  was  running  from  Corpus  Christi  to 
Brownsville- 

Q.  What  time  did  your  run  end  upon  this  night! — A*  5.40  p,  nu 

Q,  Where  were  vou  between  the  hours  of  U  "and  12  that  night! — 
A.  At  Millet  Hotel 

Q,  Do  you  usually  stop  at  the  Miller  Hotel? — A,  Yes,  sir. 

Q.  Had  you  stopped  there  often? — A,  I  had  been  stopping  there 
from  the  October  previous, 

Q*  You  are  familiar  with  the  external  appearance  of  that  hotel ! — 
A.  Yesj  sir- 

The  judgeadvocate  here  handed  the  witness  a  photograph  which 
was  in  evidence,  and  is  hereto  appended  and  marked  thus;  ^. 

Q»  What  is  that  place  on  the  photograph  which  you  have  in  your 
hand? — A,  That  is  the  Miller  Ilotel,  Brownsville,  Tex. 

The  jud^e-advocate  here  handed  the  witness  another  photograph 
which  was  in  evidence,  and  is  hereto  appended  and  marked  thns:  %/, 

Q.  What  place  is  this  on  the  photograph! — A.  Miller  Hotel, 
Brownsville,  Tex.,  corner  Thirteenth  and  the  alley* 

Q.  Are  you  familiar  with  maps? — A.  I  can  read  blue  prints, 

Q.  Will  you  go  to  that  hirge  wall  map  and  point  out,  if  you  can, 
the  MiUer  Hotel ,  and  also  the  exact  location  of  your  room  upon  that 
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night?  That  is  a  map  of  Fort  Brown,  in  the  town  of  Brownsville. — 
A.  Here  is  the  Miller  Hotel;  my  room  was  in  there  in  the  third 
story ;  Miller  Hotel  is  on  TUrteenth  street. 

Q.  Did  you  notice  anything  unusual  that  occurred  upon  that 
night — the  night  of  August  13  ? — ^A.  I  was  wakened  during  the  night 
with  a  volley  of  shots. 

Q.  From  what  direction? — ^A.  The  direction  of  the  post. 

Q.  About  how  far  away  ? — ^A.  That  I  couldn't  say. 

Q.  After  the  first  volley,  was  the  shooting  continued? — ^A.  It  con- 
tinued; yes,  sir. 

Q.  Was  it  continuous  firing  or  a  series  of  volleys? — ^A.  After  the 
first  volley  it  was  continuous  firing,  or  series  of  firing,  as  I  heard  it. 

Q.  Then  there  were  intervals  of  silence  between  these  various 
firings? — ^A.  Short  intervals. 

Q.  How  close  did  the  sound  of  the  firing  approach  the  Miller 
Hotel? — ^A.  From  the  time  I  heard  the  first  volley — ^that  was  at  a 
distance — and  then  it  came  down  the  alley  toward  the  hotel. 

Q.  What  was  the  nature  of  these  rackets?  What  did  they  sound 
like? — A.  Sounded  like^shots  from  a  mm. 

Q.  Any  particular  find  of  a  gun? — A.  I  am  not  familiar  with 
guns. 

Q.  Kindly  continue  and  tell  the  rest  of  these  unusual  disturbances 
that  yon  heard,  or  saw,  upon  that  night,  and  it  may  be  well  for  you 
to  pomt  out  on  the  map,  as  you  go  on^  the  locations,  different  streets, 
or  alleys. — ^A.  As  I  heard  it  and  saw  it  from  the  time  that  I  was 
awakened  in  my  bed — ^I  retired,  as  usual,  about'  9.80  on  that  night, 
and  I  was  awakened  throu^  the  night  with  this  volley  of  shots,  and 
after  I  heard  the  first  shots  I  got  up  and  looked  out  of  the  window, 
and  the  first  thing  I  saw  was  a  man  going  around  from  Elizabeth 
street  to  the  comer  of  the  King  Building,  as  I  call  it,  but  they  call  it 
the  Wells  Building,  as  I  have  always  b^n  told  it  was  owned  by  thf 
Kin^  estate,  or  by  Mrs.  King.  This  ^ntleman  went  up  on  this  side 
of  Thirteenth  street  and  went  up  this  way;  that  is  on  Thirteenth 
street,  not  quite  half  way  between  Cowen  alley  and  Washington 
street,  on  the  farther  side  from  the  barracks.  As  I  looked  out  they 
lighted  a  lamp  in  the  second  story  of  that  building;  then  I  heard 
four  or  five  voices  holler :  "  Put  out  the  lamp  1 "  I  looked  farther  up 
the  street  then,  and  I  saw  the  lieutenant  of  police  coming  down 
Washington  street  on  horseback. 

Q.  You  recognized  him  as  such? — ^A.  Yes,  sir;  and  two  men  walk- 
ing beside  of  him — ^beside  the  horse.  I  watched  the  lieutenant  of 
police  until  he  passed  my  window,  coming  down  Thirteenth  street 
toward  Elizabetn  street,  and  at  the  same  time  this  firing  was  con- 
tinuing and  approaching  the  Miller  Hotel  through  this  alley. 

Q.  Did  you  near  any  sound  of  voices  about  this  time? — A.  No,  sir; 
they  hadn't  got  far  enough  along  yet.  After  the  lieutenant  of  police 
passed  my  window,  then  I  saw  two  soldiers  pass  here,  through  this 
alley,  across  Thirteenth  street,  and  stopped  here,  after  they  got 
across,  they  stopped  right  in  the  alley,  at  the  comer  of  Thirteenth 
street,  on  the  opposite  side  of  the  Miller  Hotel. 

Q.  How  do  you  know  they  were  soldiers? — A.  By  their  uniforms. 

Q.  Describe  their  uniform  and  anything  else  about  them  that 
caused  yoa  to  think  tibey  were  soldiers. — ^A.  I  was  looking  up  here 
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to  see  what  I  could  see ;  they  had  on  duck  pants,  leggings,  uniform 
hat,  and  both  dressed  alike. 

Q.  What  did  they  have  in  their  hands? — A.  I  couldn't  say.  I 
can  tell  you  what  they  had  over  at  the  corner  of  the  alley  and  Thir- 
teenth street. 

Q.  Those  were  the  same  two  men  that  you  saw  across  Thirteenth 
street? — A.  Yes,  sir. 

Q.  And  you  say  you  could  tell  what  they  had? — ^A.  AVhen  they 
were  over  there  I  could. 

Q.  What  was  it? — A.  They  had  a  gun. 

Q.  You  are  certain  it  was  a  ffun  ? — A.  Yes,  sir. 

Q.  Was  it  very  light  about  that  time  ? — ^A.  Not  so  light  as  it  might 
have  been. 

Q.  What  was  the  nearest  artificial  light? — ^A.  There  is  one — ^there 
is  one  (indicating  on  map). 

Q.  What  happened  after  you  saw  those  two  men  at  the  corner? — 
A.  They  stopped  there  and  shot. 

Q.  What  direction? — A.  I  should  judge  in  the  direction  of  the  Mil- 
ler Hotel — to  m^y  window — this  shot  was  fired  from  Thirteenth  street 
and  the  alley — right  here. 

Q.  What  was  the  color  of  these  men? — ^A.  I  couldn't  say. 

Q.  You  just  recognized  them  as  soldiers? — A.  Yes,  sir;  I  was  up 
in  the  third  story,  and  looking  down  on  the  men;  with  those  hats 
on,  I  couldn't  see. 

Q.  Did  they,  at  any  time,  look  toward  you? — A.  I  couldn't  say, 
but  when  they  shot,  they  shot  toward  the  Miller  Hotel. 

Q.  Did  you  hear  the  shots? — ^A.  The  whiz  of  the  shots. 

Q.  How  close  were  they  when  they  shot? — A.  They  shot  to  the 
right  and  left  of  my  window. 

Q.  Did  you,  at  any  time,  see  any  marks  there  from  these  buHots? — 
A.  They  are  still  on  the  hotel. 

Q.  About  how  far  from  your  window? — ^A.  I  should  judge  3  or 
4  feet. 

Q.  About  this  time  where  was  this  lieutenant  of  police? — A.  He 
had  passed  my  window,  and  he  was  between  my  window  and  the 
corner  of  Elizabeth  street — down  in  here  (indicating). 

Q.  Did  you  see  any  shots  fired  at  him? — A.  After  they  shot  to- 
ward my  window  in  the  hotel,  then  I  ducked  my  head  down  for 
protection,  and  afterwards  I  heard  shots  from  the  comer  there,  and 
the  powder  shot  up  into  my  room. 

Q.  Did  you  notice  anything  peculiar  about  the  odor  of  this  pow- 
der?— A.  No,  sir;  all  powder  is  alike  to  me.  I  am  not  a  military 
man — never  had  a  gun  of  any  kind,  but  when  it  comes  to  a  locomo- 
tive I  can  tell  you  all  about  it. 

Q.  What  happened  after  that?  After  the  shooting  ceased  what 
happened? — A.  After  the  shooting  I  saw  the  lieutenant  of  police's 
horse  lying  down. 

Q.  What  was  he  doing  there? — A.  I  wouldn't  say  he  was  dead, 
but  he  was  dead  next  morning  when  I  went  down  there. 

Q.  Where  was  the  lieutenant  of  police  at  this  time? — A.  I  couldn't 
tell  you — I  had  no  business  with  my  head  out  of  the  window  after 
they  shot  up  around  there. 

0.  Where  did  this  firing  continue,  then  ? — ^A.  Down  in  this  alley. 
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Q.  Did  you  hear  shots  from  any  other  direction  at  this  time? — ^A. 
No,  sir. 

Q.  Will  you  kindly  tell  the  court  anything  else  that  occurred  upon 
that  night  which  you  saw  or  heard,  which  you  have  not  testified  to? — 
A.  That  is  all  I  ^ow. 

CROSS-EXAMINATION. 
QUESTIONS  BY  THE  COUNSEL  FOB  THE  ACCUSED. 

Q.  How  old  are  you,  Mr.  Chace? — ^A.  Fifty-one  years. 

Q.  How  long  have  you  been  running  on  that  run  you  speak  of? — 
A.  A  year  and  five  months.  I  am  not  on  the  same  run  right  now, 
but  I  was  on  that  run  one  year  and  thirteen  months. 

Q.  Have  you  been  a  locomotive  engineer  all  your  life? — ^A.  Not  all 
the  time. 

Q.  How  lonff  have  you  been  running  a  locomotive — ^in  the  neigh- 
borhood ? — ^A.  For  twenty-three  or  twentv-f our  years,  off  and  on. 

Q.  Where  have  you  lived  all  your  life? — A.  Various  places. 

Q.  Have  you  ever  lived  near  what  is  known  as  the  "  Mason  and 
Dixon  line?" — ^A.  Yes,  sir. 

Q.  Where? — A.  Massachusetts. 

Q.  Where  were  you  bom? — ^A.  Taunton,  Mass. 

Q.  How  long  have  vou  lived  in  Texas? — A.  Thirty-one  years. 

Q.  Will  you  go  to  the  map,  please?  Do  you  see  that  arrowhead  up 
there? — ^A.  Yes,  sir. 

Q.  What  does  that  mean? — ^A.  North,  south,  east,  and  west. 

Q.  Is  that  correct  on  the  map? — ^A.  Yes,  sir;  those  are  the  correct 
directions. 

Q.  What  direction  was  the  wind  that  night? — A.  I  couldn't  say. 
It  is  generally  from  the  south  in  Brownsville  in  the  night. 

Q.  vVho  was  that  man  who  came  around  the  corner  of  Elizabeth 
and  Thirteenth  streets,  came  into  Thirteenth  street  when  you  first 
saw  him  ?  Did  they  come  in  the  direction  away  from  Fort  Brown  ? — 
A.  From  off  Elizabeth  street — from  this  way  (indicating).  From 
the  direction  away  from  the  fort. 

Q.  Who  was  he? — A.  I  did  not  know  at  the  time,  but  I  afterwards 
learned,  the  next  morning,  that  he  was  Mr.  Tillman,  proprietor  of  the 
"Ruby  Saloon." 

Q.  Not  a  soldier,  then? — A.  No,  sir. 

Q.  How  was  he  dressed — ^the  color  of  his  shirt? — A.  Light-colored 
shirt. 

Q.  Where  did  you  first  see  those  soldiers  that  you  spoke  of? — A. 
Across  Thirteenth  street,  on  the  alley. 

Q.  Tell  us  exactly  how  they  were  dressed. — A.  I  can't  tell  you  ex- 
actly, but  pretty  near.    They  had  uniforms  of  soldiers  that  they  all 
wore  down  there,  when  I  saw  them  as  they  went  by  the  Miller  Hotel.  * 
They  had  on  light  pants^  had  on  leggings,  both  dressed  alike,  and  had 
soft  hats  with  quite  a  wide  brim,  as  they  usually  wear. 

Q.  What  kind  of  a  coat?— A.  I  wouldn't  swear  whether  they  had  a 
coat  on  or  not.  • 

Q.  Did  you  see  the  gun?— A.  I  didn't  see  the  gun  then. 

Q.  You  only  know  that  they  had  a  gun  from  the  fact  that  you 
heard  the  shot?— A.  I  heard  the  shot  andsaw  the  flash  of  the  guu  and 
heard  the  whiz  of  the  bullet. 
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Q.  Where  did  you  see  the  flash  ? — A*  After  they  crossed  Thirteenth 
street  and  went  over  thercj  near  the  corner  of  the  alley, 

Q.  Will  you  say  you  didn't  notice  whether  they  had  on  coats  or 
not? — A*  Noj  sir;   I  wasn't  making  any  insi^ections  at  all. 

Q.  What  was  the  ordinary  uniform  of  the  colored  soldiers? — A* 
I  couldn't  say. 

Q.  Can  you  say  whether  they  wore  long  trousers? — A.  No^  sir; 
they  had  on  leggings — didn't  wear  long  trousers, 

0*  Do  you  know  whether  the  colored  soldiers  that  were  stationed 
at  Fort  Brown  at  that  time  wore,  as  a  general  thing,  the  long  trousers, 
or  whether  they  wore  breeches  and.  leggings! — ^A,  They  had  breeches 
and  leggings  on  most  of  the  time. 

Q»  Did  you  ever  see  any  of  them  without? — A.  I  couldn't  say;  I 
wasn't  making  inspections  of  soldiers  there, 

Q.  You  testify  with  a  great  deal  of  accuracy  about  those  two 
men, — ^A.  Yes,  sir. 

Q*  I  want  your  best  recollection. — A,  That  is  my  best  recollection* 

Q,  When  you  saw  the  flash  of  those  guns,  was  it  light  so  that  you 
could  see  the  complexion  of  the  men  at  all?— A,  The  gun  flasfied, 
but  I  wasn't  watching  to  see  who  they  were, 

Q.  You  wouldn't  swear  that  they  were  negro  soldiers? — A.  They 
had  the  uniform  on.  There  were  only  colored  soldiers  stationed  in 
Brownsyille ;  they  were  all  I  saw, 

Q.  There  is  no  dispute  that  colored  soldiers  were  stationed  in 
Browns\nlle,  but  the  question  I  want  to  straighten  out  is,  did  you  de- 
termine that  the  men  were  negro  soldiers  from  the  fact  that  you 
know  there  were  negro  soldiers  stationed  in  Fort  Brown  at  that 
time? — A.  All  I  can  swear  is  that  those  men  had  soldier's  uniforms 
on  J  I  can't  swear  that  they  were  negro  soldiers. 

Q,  Can  you  swear  that  those  same  men  that  fired  the  shot  were  the 
same  men  that  you  saw  go  across  Thirteenth  street  ?~A,  Y&s,  sir* 

Q,  Where  were  those  men  stationed,  again,  that  fired  this  volley 
that  raised  such  a  smoke? — A.  They  were  at  the  corner  of  the  alley, 
longside  of  the  Miller  Hotel;   probably  30  or  40  feet  from  the  alley, 

Q.  Did  you  see  any  men  there,  where  you  have  pointed  on  the  map, 
directly  under  your  window? — A*  No,  sir;  there  was  too  much  shoot- 
ing going  on. 

Q,  You  don't  know,  then,  whether  any  men  were  there  or  not,  do 
you,  in  Thirteenth  street? — A,  I  couldn^'t  swear  whether  there  were 
any  men  there,  but  there  were  some  guns  there,  though, 

Q,  Then  you  didn't  mean  to  say  that  vou  know,  of  your  own  knowl- 
edge, that  those  men  were  in  Thirteentli  street? — A.  No,  sir;  I  sup- 
posed they  were  there,  as  the  smoke  came  up  to  my  window. 

Q,  That  is  an  inference,  and  not  a  fact  based  on  your  own  knowl- 
edge?— A,  I  didn't  say  so;  I  am  telling  you  what  t  heard. 

Q.  Your  room  was  in  the  third  story  of  the  Miller  Hotel,  was  it 
not? — A,  Yes,  sir. 

Q,  How  high  was  that! — A.  I  don't  know;  never  measured  it — 
about  25  feet 

Q.  And  how  many  shots  do  you  think  were  fired^around  there  at 
that  time? — A.  I  couldn't  say;  didn't  count  them. 

Q.  The  wind  was  from  the  south  1^ — A.  Yes,  sir. 

Q.  Give  us  an  approximate  of  how  many  shots  there  were.^ — ^A.  I 
am  not  going  to;  can't  do  iu 
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Q.  What  is  your  best  JHdcmentf — ^A.  Major,  we  were  in  the  same 
fix  that  niffht  that  you  would  be  in  on  the  battlefield— we  were  not 
counting  shots,  I  oidnt  co  down  to  that  hotel  that  night  for  that 
purpose.  After  thw  had  fired  the  first  shot  I  had  no  further  use  for 
them ;  I  was  there  tor  my  night's  rest. 

Q.  I  am  entitled  to  know  and  I  want  to  know  what  is  your  best 
judCTient  as  to  the  number  of  shots  that  were  fired  right  there  where 
vou  nave  pointed,  approximately. — ^A.  I  can  tell  you  some  of  the  ^ots 
hit  MiUer  Hotel. 

Q.  I  didn't  ask  that. — ^A.  I  am  going  to  tell  you  what  I  know. 

Q.  You  heard  these  shots,  and  we  are  entitled  to  your  best  recollec- 
tion as  to  how  many  there  were. — ^A.  There  might  have  been  ten  or 
one  dozen  fired  ri^t  around  that  comer.  There  wasn't  so  many  fired 
there  as  there  was  in  the  first  volley,  I  can  tell  you  that 

Q.  Where  would  you  say  that  first  volley  was? — A.  The  direction 
of  tiie  shots  were  from  Fourteenth  street  and  Cowen's  alley. 

Q.  How  long,  Mr.  Chace,  after  you  heard  that  shot  fired  around 
there,  was  it  that  you  smelled  powaer?  You  sinr  the  wind  was  blow- 
ing that  night— A.  The  wind  generally  blows  from  the  south. 

Q.  The  wind,  in  its  general  mrection,  would  blow  that  smoke  away 
from  your  window,  would  it  not? — ^A.  Not  if  it  is  from  the  south. 

Q.  Why  not? — ^A.  The  south  wind  comes  from  over  in  here  (indi- 
cating near  the  allqr)* 

Q.  The  alley  is  away  from  vour  place. — ^A.  I  told  you  it  was  along 
there — ^along  the  comer  of  tne  alley,  about  30  to  40  feet  along  on 
Thirteenth  street 

Q.  If  that  man  was  here  on  Thirteenth  street  shooting  and  the 

wind  is  in  the  south ^A.  If  the  wind  is  from  the  south  it  would 

blow  the  smoke  toward  my  window. 

Q.  Didn't  you  testify  before  Mr.  Purdy? — A.  Yes,  sir. 

Q.  And  that  testimony  was  all  taken  down  in  shorthand  and  after- 
wards transcribed,  and  you  signed  it  and  swore  to  it? — A.  Yes,  sir. 

Q.  You  were  given  an  opportunity  to  read  it  over? — A.  Yes,  sir. 

Q.  I  will  ask  you  if  you  aid,  or  did  not,  testify  as  follows : 

Q.  Will  yon  describe  now,  Mr.  Cbace,  as  nearly  as  yon  can,  the  appearance  of 
the  men  that  yon  saw  go  across  Thirteenth  street? — A.  I  saw  them  go  across 
Thirteenth  street— there  were  two  together  and  they  went  across  Thirteenth 
until  they  got  into  the  shadow  of  the  brick  building  in  the  alley. 

Q.  How  were  they  dressed? — A.  That  I  conld  not  say  positively;  it  was 
a  rather  dark  night,  bnt  further  np  the  street,  when  I  saw  the  marshal,  I  could 
see,  because  the  light  was  on  the  comer,  but  right  at  the  hotel  it  was  dark. 

Q.  Did  you  answer  that? — A.  Yes,  sir;  if  it  is  down  there. 

Q.  Now,  you  state  that  yon  saw  two  negro  soldiers;  how  do  you  know  that? — 
A.  Because  they  were  dressed  In  different  clothes  from  what  a  citizen  would  be 
wearing. 

Q.  Did  you  say  that,  sir? — ^A.  Don't  soldiers  wear  different  clothes 
from  citizens? 

Q.  Did  you  so  testify  ? — ^A.  Yes,  sir ;  if  it  is  there,  I  expect  I  did. 

Q.  What  was  their  color?— A.  I  could  not  tell ;  it  was  dark. 

Q.  bid  you  so  testify? — ^A.  Yes^  sir;  I  expect  I  did;  but  let  me  tell 
you,  I  have  not  memorized  my  testimony. 
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BEEXAMINATIOK. 
QX7E8TION8  BY  THX  JUDOE-ADVOOATB. 

Q.  You  say  you  have  lived  in  the  North? — ^A.  Yes,  sir. 

Q.  Ever  run  an  engine  while  you  lived  in  the  North  ? — A.  No,  sir.  ' 

Q.  Can  you  tell  the  court  whether  or  not  it  is  easier  to  see  at  night 
in  the  South  than  in  the  North? — A.  It  depends  upon  whether  it  is 
moonlight  or  starlight. 

Q.  In  comparison. — A.  I  don't  know  much  about  the  nights  in  the 
North.  While  I  lived  there  I  never  worked  nights,  but  I  have 
worked  nights  in  Texas. 

Q.  Have  you  a  general  impression,  however? — A.  The  only  thing 
is,  the  sun  rises  there  earlier  in  the  summer,  and  there  is  more  twi- 
light than  there  is  here. 

Q.  I  am  speaking  now  about  the  nights. — A.  I  was  North  all  sum- 
mer summer  before  last,  but  I  couldn't  see  any  material  difference. 

Mr.  Joe  Bodin,  a  witness  for  the  prosecution,  was  duly  sworn,  and 
testified  as  follows: 

DIRECT  EXAMINATION. 
QUESTIONS  BY  THE  JUDGE- ADVOCATE. 

Q.  Where  were  you  on  the  night  of  August  13, 1906? — ^A.  Browns- 
ville, Tex. 

Q.  How  did  you  happen  to  be  in  Brownsville  on  this  nijjht? — 
A.  I  was  running  from  Corpus  Christi  to  Brownsville,  and  this  was 
our  run.  We  arrived  there  at  5.40,  the  evening  of  the  13th. 
•  Q.  Where  did  you  spend  the  night  of  August  13,  1906  ? — ^A.  Spent 
it  in  Brownsville  in  the  Miller  Hotel — the  14th  I  was  in  Corpus 
Christi. 

Q.  The  night  of  August  13  you  were  in  Brownsville  ? — A.  Yes,  sir. 

Q.  Are  you  familiar  with  maps? — A.  No,  sir;  not  very  much. 

Q.  Go  to  the  wall  maj)  and  point  out,  it  you  can,  the  location  of 
the  Miller  Hotel — that  is  a  map  of  Fort  Brown  in  the  town  of 
Brownsville.  What  is  the  number  of  the  house  on  that  map? — 
A.  No.  6. 

Q.  Point  out  the  location  of  your  room  in  the  Miller  Hotel  upon 
that  night. — A.  It  is  about  here  on  Thirteenth  street;  here  is  the 
alley,  and  my  room  is  facing  to  Thirteenth  street  on  the  third  floor. 

Q.  Did  you  hear  or  see  anything  unusual  upon  that  night? — 
A.  Yes,  sir. 

Q.  State  to  the  court  what  you  saw,  or  heard,  of  an  unusual 
nature. — A.  I  was  awakened  about  11.50  or  11.66  by  a  shot;  I  didn't 
know  what  was  the  matter,  and  I  went  into  the  next  room,  the  room 
of  Mr.  Chace,  and  I  asked  him  if  he  knew  what  was  the  matter,  and 
he  said,  "  No."  I  went  back  in  my  room  and  was  standing  at  my 
window  and  looking  out  of  the  window.  I  came  out  of  the  room,  and 
in  maybe  a  minute  and  a  half  I  heard  the  footstep  of  a  horse  coming 
from  Washington  street  toward  Elizabeth  street,  and  just  as  the 
horse  got  about  10  or  20  feet  from  the  alley  they  started  shooting 
at  the  horse,  and  the  man  kept  coming,  conung  very  ra2)idly  on  his 
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horse,  and  they  shot  at  him  until  he  got  to  the  comer,  because  I  could 
see  the  shots  hitting  the  opposite  building,  and  as  the  horse  got  to 
the  corner  it  fell  on  the  corner  of  Elizabeth  and  Thirteenth  streets, 
just  as  he  went  to  turn,  and  then  I  leaned  out  of  the  window  to  see 
what  had  become  of  the  man,  and  just  then  I  felt  a  shot  hit  the  side 
of  my  window  toward  the  alley  about  2  feet;  that  is,  from  the 
window  casing,  about  2  feet  toward  the  alley  and  about  3  feet  from 
the  window  sill  up,  and  then  I  looked  toward  that  way  and  I  saw  two 
men  drassed  in  United  States  uniform  walking  across  the  street 
toward  the  alley ;  that  is,  from  the  barracks  going  to  the  alley — going 
to  the  next  street  from  where  I  was. 

Q.  What  were  these  men  doing? — A.  They  walked  from  the  comer 
of  Miller  House  on  the  far  side  of  the  street,  on  the  alley. 

Q.  Walked  down  the  alley  and  crossed  Thirteenth  street? — ^A.  Yes, 
sir;   from  the  Miller  House. 

Q.  Describe  how  these  men  were  dressed  that  you  saw. — ^A.  As 
far  as  I  could  see  they  were  dressed  in  these  brown  uniforms — ^little 
lighter  than  this  major  is  wearing  (indicating  service  uniform). 

Q.  What  did  these  men  do  just  as  they  went  across  the  street? — 
A.  I  looked  and  I  saw  the  flash  out  of  a  gun,  and  I  could  feel  it  hit 
the  building,  and  then  I  went  in. 

Q.  Whose  room  were  you  in? — ^A.  My  own  room,  sir;  43. 

Q.  Did  you  hear  any  remarks  made? — A.  No,  sir. 

Q.  That  is,  from  the  outside? — A.  Yes;  I  heard  hollering;  but 
I  did  not  understand  what  was  said. 

Q.  Who  was  apparently  doing  this  hollering? — A.  No  telling — it 
came  from  that  comer  from  where  they  crossed. 

Q.  About  how  many  people  did  you  see  dressed  in  the  imiform  of 
the  Army? — A.  The  two  that  crossed  the  street. 

Q.  Those  were  the  onlv  two  ? — A.  Yes,  sir. 

Q.  Was  there  any  other  firing  going  on  at  that  time  that  you 
heard? — A.  After  that,  yes,  sir;  mey  went  up  the  street,  up  the 
alley — they  went  west ;  that  alley  runs  east  and  west. 

Q.  Did  they  go  up  the  alley  away  from  the  barracks? — A.  Away 
from  the  barracks ;  yes,  sir. 

Q.  Then  what  occurred? — ^A.  I  heard  some  shots  in  that  place 
down  there — down  the  alley. 

Q.  About  how  far  down  the  alley? — A.  About  half  way  down- 
maybe  100  feet. 

Q.  ^Vhat  became  of  this  man  who  was  riding  this  horse? — A.  I 
don't  know ;  after  he  fell  oflF  the  horse  I  didn't  see  what  became  of 
him. 

Q.  What  was  the  color  of  the  horse? — ^A.  White. 

Q.  Was  Thirteenth  street  well  lighted,  or  not,  that  night? — A.  No, 
sir;  only  a  starlight  is  all — there  was  a  light  at  Washington  and 
Thirteenth  and  one  at  Elizabeth  and  Thirteenth. 

Q.  You  say  it  was  a  starlight  night? — A.  Yes,  sir;  bright  night. 

Q.  Was  it  fairly  light  in  the  street  or  dark? — A.  Fairly  light — 
not  very  dark. 

Q.  So,  after  these  shots  struck  your  window,  you  say  you  drew  in 

Tour  head? — A.  Yes,  sir;   after  the  second  shot  struck  my  window 
did,  and  I  stayed  in,  too. 

Q.  Did  you  hear  any  more  shooting? — A.  No,  sir;  that  is  about  all 
I  heard. 

8.  Doc.  402, 60-1,  pt  2 8 
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Q.  What  did  you  do  for  the  rest  of  the  night? — A.  Well,  after  I 
went  in,  I  went  in  another  room,  and  I  stayed  there  about  three  or 
four  minutes,  and  then  I  came  back  in  my  room  and  went  to  bed  and 
stayed  there  all  night. 

Q.  Did  you  ever  live  in  the  North  ? — A.  No,  sir. 

The  witness  was  here  handed  a  photograph,  which  was  in  evidence, 
and  is  hereto  appended  and  marked  thus : "  X  ". 

Q.  Will  you  point  out  on  this  picture  where  your  room  was  on  that 
night? — A."  Yes,  sir;  here  it  is.  This  is  the  best  I  can  do.  I  am  not 
very  familiar  with  the  house.  I  think  this  is  it  (indicating  the  third 
window  from  Elizabeth  street  on  Thirteenth  street,  in  the  third 
story). 

The  court  then  took  a  recess  until  2  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  judge-advocate,  the  accused,  his  counsel, 
and  the  reporter  resumed  their  seats. 

CROSS-EXAMINATION. 
QUESTIONS  BY  THE  COUNSEL  FOB  THE  ACCUSSa 

Q.  How  old  are  you,  Mr.  Bodin  ? — A.  Twenty-seven  years. 

Q.  What  have  you  been  doing  all  your  life,  Mr.  Bodm? — A.  First 
one  thing  and  then  another — mostly  railroading. 

Q.  How  long  have  you  been  working  at  that? — A.  About  nine  or 
ten  years. 

Q.  How  long  have  you  been  firing? — A.  About  two  years. 

Q.  Who  has  been  your  engineer  during  that  time? — A.  I  have  had 
several,  sir. 

Q.  Did  you  ever  fire  for  Mr.  Chace? — A.  Yes^  sir. 

Q.  How  long  have  you  been  firing  for  him? — ^A.  About  nine 
months. 

Q.  Between  what  dates  have  you  been  firing  for  Mr.  Chace! — 
A.  From  April  10,  1906,  until  the  date  we  left,  January  3, 1907. 

Q.  So  you  were  firing  for  Mr.  Chace  on  the  13th  of  last  August! — 
A.  Yes,  sir. 

Q.  And  is  that  the  reason  you  rushed  into  his  room  when  you 
heard  that  firing  that  night? — A.  Yes,  sir;  he  is  a  good  friend  of 
mine. 

Q.  Ever  talk  this  over  with  Mr.  Chace? — ^A.  Yes,  sir;  but  very 
seldom. 

Q.  Well,  how  much  ? — A.  I  couldn't  say. 

Q.  More  or  less. — ^A.  I  have  no  idea. 

Q.  Did  you  ever  tell  him  what  you  saw  that  night? — ^A.  No,  sir. 

Q.  Sure  about  that? — A.  Yes,  sir. 

Q.  Did  he  ever  tell  you  what  he  saw  ? — A.  No,  sir. 

Q.  What  did  you  tell  him? — A.  It  was  very  little.  I  just  asked 
him  what  he  thought  about  it. 

Q.  Didn't  he  answer  you? — A.  Well,  yes.  He  said  he  thought  it 
was  an  outrage. 

Q.  You  thought  so,  too? — A.  Yes. 

Q.  Didn't  you  tell  him  that  you  knew  it  was  soldiers  doing  it! — 
A.  No,  sir. 

Q.  Are  you  sure  about  that? — A.  Yes,  sir. 

Q.  Did  he  tell  you  that  it  was  soldiers? — A.  No;  he  did  not 
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Q.  Are  you  sure  about  that? — ^A.  Yes,  sir. 

Q.  Why  did  you  refrain  from  telling  him  it  was  soldiers,  if  you 
knew  it? — A.  Well,  it  was  none  of  my  business  to  go  and  tell  him 
all  that,  because  I  didn't  want  to  be  interested  in  this  case  at  all. 

Q.  Still,  you  thought  it  was  an  outrage,  didn't  you?— A.  Sure  I 
did. 

Q.  Didn't  you  think  that  you  owed  it  a  duty  to  society  to  tell  what 
you  knew  about  it? — A.  No,  sir, 

Q.  How  light  was  it  that  ni^ht? — A.  Starlight 

Q.  How  far  could  you  identify  a  man  that  night? — ^A.  Oh,  maybe 
about  100  feet. 

Q.  You  think  you  could  identify  a  man  100  feet  ? — A.  Yes,  sir. 

Q.  Sure  about  that? — A.  Yes,  sir. 

Q.  You  don't  think  you  could  tell  whether  a  man  was  a  white  man 
or  a  black  man,  though,  beyond  that  distance? — A.  I  don't  Imow 
exactly  whether  I  could  or  not. 

Q.  We  want  your  best  judgment,  because  you  have  testified  very 
positively.  We  want  to  know  just  how  far  you  could  identify  or 
distinguish  a  white  man  from  a  black  man  that  night. — ^A.  I  told 
you  about  100  feet. 

Q.  Would  you  be  willing  to  swear  that  you  could  not  at  110  feet? — 
A.  No;  I  wouldn't. 

Q.  Would  you  swear  that  you  could? — A.  I  don't  know  whether 
I  could  or  not,  either. 

Q.  Would  you  swear  positively  that  you  could  at  100  feet? — ^A. 
Yes,  sir. 

Q.  Are  you  sure  of  that? — A.  Yes,  sir. 

Q.  The  room  that  you  slept  in  was  in  the  third  story  of  that  build- 
ing?— A.  Yes,  sir. 

Q.  Was  there  any  light  on  the  alley  or  Thirteenth  street  where  they 
crossed  each  other  f— A.  No,  sir. 

Q.  AVTiat  lights  were  in  that  vicinity  ? — A.  One  at  Washington  and 
Thirteenth  and  one  at  Elizabeth  and  Thirteenth. 

Q.  Were  they  lighted  that  night? — ^A.  Yes,  sir. 

Q.  Sure  of  that?— A.  Yes;  I  am  positive. 

Q.  Did  they  show  down  as  far  as  the  crossing  of  Thirteenth  street 
and  the  alley  known  as  Cowen  alley  ? — A.  This  was  not  Cowen  alley. 

Q.  You  said  you  could  read  a  map? — A.  Yes,  sir. 

Q.  Will  you  go  to  the  map  there  and  explain  to  us  what  you  mean — 

Eoint  out  that  alley  ? — A.  There  is  the  alley  right  here  that  I  refer  to, 
etween  Elizabeth  and  Washington,  crossing  Thirteenth  street. 

Q.  Now,  tell  us  where  you  saw  those  two  soldiers. — A.  I  saw  them 
crossing  this  alley  right  tnere. 

Q.  Were  they  on  the  side  of  the  alley  toward  the  Miller  Hotel,  or 
on  the  opposite  side  ? — A.  The  alley  is  very  narrow — they  were  about 
in  the  middle  of  the  alley,  I  presume — I  didn't  notice  exactly. 

Q.  You  didn't  notice  exactly  where  they  were  crossing? — A.  No, 
sir ;  whether  they  were  on  either  side  of  the  alley  or  the  middle  of  the 
alley. 

Q.  Did  you  notice  where  they  stood  when  they  shot  ? — A.  Yes,  sir ; 
just  about  right  here,  beyond  Thirteenth  street. 

Q.  Wasn't  there  an  awning  around  that  house  there  on  the  corner 
of  Thirteenth  street  and  the  alley  ? — ^A.  Not  that  I  know  of. 
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Q.  Did  you  look  down  pretty  close  in  that  direction? — ^A*  Noj  sir  jB 
QBtil  I  heard  the  shot  I  did  not. 

Q.  After  you  saw  the  shot  did  you  notice  pretty  exactly  ?^A.  The^ 
only  thing  I*  could  tell,  there  were  two  men  in  uniform  standing  here 
at  the  second  shot. 

Q.  Then  you  are  satiBfied  there  is  no  awning  there  ?^^ — A.  No,  sir. 

Q..  Will  you  swear  that  the  men  stood  out  away  frora  the  awning  I- 
A*  I  could  see  them  right  where  they  were  standing. 

Q.  Were  they  under  an  awning  or  not? — A.  They  were  not 

Q.  Are  you  sure? — A,  Yes,  sir. 

Q.  How  many  shots  did  they  shoot  from  there? — A.  Two  of  them. 

Q.  They  botli  struck?— A.  One  of  them  struck; 

Q.  Where  did  it  strike?— A*  Struck  the  Miller  House  just  about 
midway  between  the  rooms  142  and  143^near  the  window. 

Q.  Was  that  the  shot  that  you  felt? — A,  Yes,  sir;  that  is  the  one 
I  think  I  felt. 

Q.  Wlnit  is  the  Miller  House  constructed  of? — A-  Brick- 

Q.  About  how  thick  are  the  walls? — A.  About  18  or  20  inchc 
thick. 

Q,  Where  did  you  feel  it?— A.  I  was  leaning  out  against  the  win^ 
dow,  and  I  just  felt* it  hit  the  window. 

Q»  Where  did  you  feel  it? — A.  I  just  felt  it  hit  the  walh 

Q,  Tell  us  where  and  how?     That  is  a  peculiar  sensation ;  we  war 
to  Imow  about  it. — A.  I  felt  it  when  it  hit  the  wall ;  that's  all. 

Q.  Tell  us  how  those  two  njen  were  dressed. — A.  In  uniform — * 
United   States   nniform^Uncle   Sam's  clothes — little  lighter  than 
yours.     (Little  lighter  than  service  uniform.) 

Q.  Were  they  all  wearing  clothes  of  the  same  color? — A,  Yes^  sir, 

Q.  Have  coats  on  of  that  color? — A*  Seemed  to  be  that  color; 
yes^  sin 

Q.  And  trousers  of  the  same  color? — A.  Yes,  sir. 

Q,  Do  3'ou  know  what  a  legging  is? — A*  Yes. 

Q.  Did  they  have  on  leggings?^ A,  I  never  noticed. 

Q.  Well,  when  ^^ou  say  it  was  Uncle  Sam's  uniform,  were  the" 
soldiers  there  wearing  leggings  or  not? — A.  Some  of  them  do  and 
some  don*t. 

Q*  Did  those  men  have  leggings  on  that  nigtU? — A,  Not  that 
know. 

Q,  Have  on  tan  shoes  or  dark  shoes? — A.  I  don't  know. 

Q.  Have  a  gun  in  their  hands  ?^A.  Something  like  a  giin, 

Q.  What  poi^ition  did  they  hold  it  in?— A.  I  could  see  something 
that  was  similar  to  a  gnu.     I  wouldn*t  swear  it  was  a  ^nn. 

Q.  What  position  did  they  hold  that  something  in  when  they 
shot?— A-  Held  it  like  a  gun '(indicating  at  the  shoulder)^  up  at  the 
shoulder. 

Q,  What  you  conceived  to  be  the  usual  way  of  holding  guns  when 
people  shoot? — A*  Yes,  sir. 

Q.  Didn't  hold  it  at  the  hip?— A.  No,  sir, 

Q,  Sure  about  that? — A.  Yes,  sir. 

Q.  From  the  left  shoulder  or  right  shoulder? — A.  I  couldn^t  say, 

Q.  You  could  see  that  they  shot  from  the  shoulder? — A.  Yes,  sir, 

Q.  Describe  these  men  themselves — were  they  large  men  or  small 
men? — A*  Ordinary  size. 
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Q.  Both  about  the  same  size? — ^A.  I  couldn't  say  exactly — ^might 
have  been  little  different,  but  not  that  I  noticed. 

Q.  Were  they  both  very  dark,  or  what  color  were  these  soldiers! — 
A.  Seemed  dark  to  me. 

Q.  You  have  described  the  color  of  that  cloth  very  accurately — now 
tell  us  what  color  the  men  were.    Darker  than  the  cloth  ? — A.  Yes,  sir. 

Q.  Both  of  them  ? — A.  Yes,  sir. 

Q.  Any  marks  on  their  faces,  or  not? — A.  I  couldn't  say  that. 

Q.  Any  artificial  light  at  that  corner? — A.  No,  sir. 

Q.  You  saw  them  through  the  natural  light  of  the  night,  did 
you  ? — A.  Yes,  sir. 

Q.  How  far  is  it  from  your  room  to  that  corner? — A.  About  75  or 
80  feet 

Q.  Did  these  men  look  up  at  you  ? — A.  I  don't  know  whether  they 
did  or  not. 

Q.  You  were  looking  south  from  the  third-story  window,  were  you 
not? — A.  Yes,  sir. 

Q.  How  could  you  see  the  faces  of  those  men  if  they  had  hats  on  ? — 
A.  I  couldn't  say  whether  they  were  white  or  black  men.  I  could  see 
they  were  darker  than  your  clothes.  I  could  identify  them  by  their 
clothing,  that  is  all. 

Q.  1  ou  don't  mean  to  say,  now,  that  they  were  negro  soldiers  ? — A. 
No,  sir;  they  were  dressed  with  the  United  States  clothing  on,  that  is 
all. 

Q.  You  testified  before  Mr.  Purdy,  didn't  you  ? — A.  Yes,  sir. 

Q.  And  this  testimony  was  taken  under  oath  ? — A.  Yes,  sir. 

Q.  It  was  signed  in  regular  form  ? — A.  Yes,  sir. 

Q.  How  did  you  infer  they  were  soldiers,  beside  the  fact  that  they 
had  on  that  color  of  cloth? — A.  That  is  the  only  thing  I  saw.  They 
had  their  hats  on,  and  they  had  guns  in  their  hand,  or  something  sim- 
ilar to  a  gim,  which  I  thought  was  a  gun. 

Q.  Didn't  you  say  you  recognized  them  as  being  soldiers  by  their 
following  one  another  across  the  street,  before  Mr.  JPurdy? — A.  Only 
by  their  clothes. 

Q.  This  question  was  asked  you,  Mr.  Bodin — 

Q.  Now,  win  you  describe,  as  near  as  you  can,  the  appearance  of  these  two 
men  as  they  crossed  Thirteenth  street,  as  they  entered  the  alley  across  the 
Miller  House? — A.  The  men  were  dressed  in  these  brown  suits  and  had  hats  on 
and  what  I  presumed  to  be  a  gun  in  their  hands,  and  one  followed  the  other, 
going  on  the  far  side  of  the  street — showing  that  they  were  soldiers. 

Q.  Did  you  so  testify,  or  not? — A.  I  didn't  say  for  sure  they  were 
soldiers.     I  said  I  thought  they  were  by  their  clothing. 

Q.  Did  you  so  testify  or  not  ? — A.  Yes,  fdr. 

Q.  Is  it  the  truth  or  not  the  truth? — A.  I  said  because  they  had 
United  States  clothes  on. 

Q.  Did  you  testify  as  has  been  read  here  to  you,  yes  or  no? — ^A. 
Yes,  sir. 

Q.  Was  it  the  truth  or  not  the  truth? — A.  It  was  the  truth. 

Q.  Describe  those  hats. — ^A.  Well,  they  were  a  sort  of  Alpine  look- 
ing hat — brim  about  4  inches  wide — split  in  the  middle. 

Q.  Could  you  see  that  split  in  the  middle? — A.  Yes,  sir;  I  could 
see  that  they  were  split. 
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Q.  You  were  looking  down  on  a  man  whose  hat  brim  was  4  inches 
wide A.  I  said  about. 

Q.  Well,  about — I  won't  fight  about  that — and  yet  you  say  that 
the  faces  were  darker  colored  than  the  clothes.  Is  that  so? — ^A. 
That  is  so. 

Q.  Did  you  see  whether  they  had  cords  on  these  hats  or  not? — ^A. 
No,  sir;  I  never  noticed. 

Q.  You  didn't  notice  the  hats,  then,  with  the  same  particularity 
that  you  did  their  pointing  the  guns  ? — ^A.  No,  sir. 

Q.  I  think  you  said  something  about  a  shot  this  morning,  hitting 
right  close  to  you. — A.  Yes ;  I  said  about  2  feet. 

Q:  Was  it  as  near  as  that? — ^A.  Yes,  sir;  may  be  a  little  more — just 
about  2  feet  from  the  sill  of  the  w^indow. 

Q.  How  do  you  know  that  it  struck  there? — A.  Because  I  saw  it. 

Q.  That  night? — A.  No,  sir;  next  morning. 

Q.  You  didn't  know  whether  that  shot  struck  there  at  any  par- 
ticular stage  of  the  proceedings,  did  you  ? — ^A.  No,  sir. 

Q.  This  morning  you  testified  that  you  saw  some  shots  strike  the 
King  Building? — A.  Yes,  sir. 

Q.  Where  were  you  then  ? — ^A.  Standing  at  my  window. 

Q.  What  is  this  building  made  out  of? — ^A.  Brick. 

Q.  Whereabouts  did  it  strike  it? — A.  Just  about  the  middle  of  tho 
building  and  about  4  or  5  feet  from  the  surface  of  the  ground,  and 
the  other  struck  it  in  the  doorsill,  which  is  about  10  feet  from  Eliza- 
beth street — up  on  top  of  the  door. 

Q.  By  what  light  did  you  see  that? — A.  I  just  saw  when  it  struck — 
made  kind  of  a  little  flash  when  it  struck. 

Q.  I  thought  you  said  one  struck  the  wall. — A.  Well,  it  is  brick. 

Q.  Struck  fire,  did  it? — A.  Yes,  sir. 

Q.  Where  did  those  shots  come  from  ? — ^A.  From  the  Miller  House 
side  of  the  street. 

Q.  Were  these  men  close  to  the  Miller  House  at  that  time? — ^A.  I 
don't  know. 

Q.  Why  don't  you  know,  if  you  were  looking  out? — A.  I  didn't 
look  that  direction. 

Q.  You  didn't  look  in  the  direction  of  the  shot,  but  looked  away 
from  it  ? — A.  I  looked  toward  the  horse — the  horse  was  passing. 

Q.  When  did  those  shots  strike  the  King  Building?  Before  that 
shot  struck  within  2  feet  of  you? — A.  Yes,  sir. 

Q.  How  long  after  they  struck  the  King  Building  was  it  that 
this  one  struck  so  close  to  you  ? — A.  About  two  minutes — maybe  not 
that. 

Q.  Had  you  seen  these  men  at  that  time? — A.  No,  sir. 

Q.  How  long  after  these  shots  struck  the  King  Building  was  it 
that  you  saw  these  men  ? — A.  About  one  and  one-half  minutes. 

Q.  How  long  after  you  saw  them  was  it  that  the  shot  came  near 
you? — A.  About  ten  or  fifteen  seconds. 

Q.  Then  what  did  you  do  ? — A.  Then  I  went  in. 

Q.  Did  you  stay  in  then  ? — A.  Yes,  sir. 

Q.  Didn't  look  out  any  more? — A.  No,  sir. 

Q.  Now,  how  long  was  this,  when  you  pulled  your  head  in,  and 
went  into  the  corner — ^you  did  go  into  the  corner,  didn't  you? — ^A* 
Yes,  sir. 
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Q.  How  long  was  this  from  the  time  when  you  were  first  awak- 
ened ? — ^A.  About  eight  or  nine  minutes. 

Q.  How  long  did  the  firing  keep  up  after  that? — A.  About  a 
minute — maybe  not  that. 

Q.  Did  you  hear  anj  voices,  at  any  time,  around  the  hotel? — ^A. 
Yes,  sir ;   1  heard  a  voice  as  the  horse  was  coming  by. 

Q.  What  did  it  say? — A.  I  heard  somebody  holler  or  murmur 
something. 

Q.  Did  you  hear  any  voices  in  the  rear  of  the  Miller  Hotel? — 
A.  No,  sir;  I  did  not. 

Q.  None  at  all? — A.  No. 

Q.  Did  you  hear  any  voices  coming  from  where  these  men  were 
that  you  describe  so  perfectly? — ^A.  No,  sir. 

Q.  There  was  no  talking  among  them  at  all? — A.  None  that  I 
know  of. 

Q.  Did  you  see  both  of  them  shoot? — A.  No;  I  did  not. 

Q.  Which  one  was  it  that  shot? — A.  The  one  that  was  toward  the 
Miller  house — seemed  to  be  about  4  or  5  foot  apart — seemed  to  be. 

Q.  How  wide  is  Thirteenth  street  there,  Mr.  Bodin? — A.  About 
10  or  12  feet — ^maybe  14  feet — very  narrow  alley. 

Q.  Thirteenth  street,  I  mean. — A.  Oh;  that  is  about  30  feet,  I 
guess — not  quite — about  20  feet. 

Q.  How  far  was  it  from  your  window  down  to  the  corner  of  the 
Kling  Building  there,  on  Elizabeth  street? — A.  About  75  or  80  feet. 

Q.  Now,  when  these  shots  struck  the  King  Building  did  you  see 
anything  but  just  the  spark? — ^A.  No,  sir. 

Q.  Didn't  see  any  dust? — ^A.  No,  sir. 

Q.  You  were  looking  at  the  horse  at  this  time,  weren't  you? — 
A.  Yes,  sir ;  toward  the  horse. 

Q.  A  man  was  on  the  horse  at  that  time? — A.  Yes,  sir. 

Q.  Your  attention  wasn't  so  distracted  by  the  appearance  of  the 
horse  that  you  failed  to  note  these  two  or  three  shots  that  struck 
the  King  Building? — A.  I  noticed  them  pretty  well;  yes,  sir. 

REEXAMINATION. 
QUESTIONS    BY    THE    JUDGE- ADVOCATE. 

Q.  You  used  the  words,  in  testifying  before  Mr.  Purdy,  "  Show- 
ing that  they  were  soldiers."  What  do  you  mean? — A.  I  just  say 
they  were,  showing  by  their  dress. 

Q.  Not  the  mere  following  each  other  across  the  street? — A.  No, 
sir. 

EXAMINATION    BY   THE   COURT. 

Q.  When  the  men  went  down  the  alley  from  the  hotel,  after  firing 
there,  did  they  go  toward" tlie  barracks,  or  away  from  the  barracks? — 
A.  Away  from  the  barracks. 

Q.  Mr.  Bodin,  have  you  ever  lived  in  Brownsville? — A.  No,  sir. 

Q.  Have  you  many  acquaintances  there? — A.  Very  few. 

Q.  Have  you  any  interest  in  this  case? — A.  None  at  all. 
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QUESTIONS  BY  THE   COUNSEL  FOR   THE    ACCUSED. 

Q.  What  do  you  mean  by  "  interest  in  this  case,"  when  you  answer 
that  question? — A.  I  mean  interested  in  the  case — I  mean  that  I 
have  no  interest  in  the  case  at  all — by  not  living  in  Brownsville — 
nothing  of  the  kind.  I  don't  feel  that  I  am  supposed  to  have  any 
responsibility  in  Brownsville  at  all. 

Q.  You  think  that  was  quite  an  outrage  though,  don't  you? — 
A.  Yes,  sir. 

Q.  Felt  a  great  deal  of  indignation  about  it,  didn't  you? — ^A. 
Well,  yes,  sir. 

QUESTIONS    BY    THE    JUDGE- ADVOCATE. 

Q.  Did  you  ever  testify  before  the  grand  jury? — A.  No,  sir. 

Q.  How  did  it  happen  that  you  did  not? — ^^A.  I  couldn't  say — they 
never  called  me. 

Q.  Did  you  make  any  eifort  to  keep  from  testifying  before  the 
grand  jury? — A.  Yes,  sir;  they  never  would  have  known  that  I  knew 
anything  about  the  case  if  they  wouldn't  have  gotten  it  off  the  register. 

Q.  Wnat  register? — A.  Brownsville  register. 

Mr.  M.  Y.  DoMiNGUEZ,  a  witness  for  the  prosecution,  was  duly 
sworn,  and  testified  as  follows : 

DIRECT  EXA3IINATI0N. 
QUESTIONS    BY    THE    JUDGE- ADVOCATE. 

Q.  What  is  your  name,  residence,  and  occupation? — A.  M.  Y. 
Dominguez ;  residence,  Brownsville ;  occupation,  lieutenant  of  police. 

Q.  How  long  have  you  lived  in  Brownsville,  Mr.  Dominguez? — 
A.  I  was  bom  and  raised  in  Brownsville. 

Q.  How  old  are  vou?— A.  Going  on  fifty-eight  years  of  age.  This 
October  I  will  be  fifty-eight  years  of  age. 

Q.  At  present  what  is  your  official  position? — A.  Lieutenant  of 
police. 

Q.  How  long  have  you  been  lieutenant  of  police? — A.  About 
twenty  or  twentv-five  years. 

Q.  How  long  have  you  been  a  policeman  ? — A.  When  I  was  twenty- 
five  years  of  age  I  went  on  the  force,  and  I  was  about  eight  or  nine  or 
ten  years  as  a  policeman. 

Q.  Where  were  you  on  the  night  of  the  13th  of  August,  1906  ? — ^A. 
In  Brownsville. 

Q.  Did  anything  unusual  occur  in  Brownsville  that  night,  to 
your  knowledge? — A.  I  heard  some  shots  fired  about  eight  or  nine 
minutes  before  12  o'clock. 

Q.  Tell  me  where  you  were  when  you  heard  these  shots. — A.  At 
the  market,  where  the  station  house  is. 

Q.  Tell  me  what  occurred  after  that. — A.  I  heard  shots  fired^ 
toward  the  reservation. 

Q.  Then,  as  you  mean  to  say,  the  shots  were  directed  toward  the 
reservation? — A.  Yes,  sir;  that  direction. 

Q.  The  sound  of  the  shots  came  from  the  reservation? — A.  Yes, 
sir;  and  I  started  on  horseback  toward  the  reservation  on  Washing- 
ton street  and  went  as  far  as  Thirteenth  street  and  Fourteenth  street, 


and  when  I  got  to  Fourteenth  street  they  got  through  shooting  in 
the  alley,  where  Mr.  Cowen's  house  is.    It  is  a  half  block 


from  the 
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alley  where  Mr.  Cowen's  house  is,  and  the  comer  where  I  was  stand- 
ing, and  about  a  second  or  two  seconds  after  that  I  saw  some  two 
soldiers  go  from  the  alleyway  into  the  same  alley,  but  across  the 
street,  leading  in  the  alley  that  runs  bv  Miller  Hotel. 

Q.  Are  you  familiar  with  maps? — A.  Not  much,  sir. 

Q.  Can  you  understand  that  wall  map  there?  It  is  a  map  of  Fort 
Brown,  in  the  town  of  Brownsville — can  you  tell  anything  about 
what  that  means? — A.  Yes,  sir. 

Q.  Can  you  go  there  and  tell  us,  on  that  map,  where  you  were 
that  night  and  what  you  did. 

The  judge-advocate  here  showed  witness  the  locations  on  map. 

Q.  Now,  trace  your  testimony  where  you  left  off,  beginning  from 
the  first  point  on  this  map. 

The  witness  w^as  here  shown  where  the  market  is  located  on  the 
map,  as  follows : 

The  market  runs  from  Twelfth  street  over  to  Eleventh  street, 
occupying  a  large  square,  beginning  back  here  on  Twelfth  street, 
directly  running  to  Eleventh,  down  to  about  here,  if  that  map  was 
extended,  and  back  again  over  to  Twelfth,  and  then  in  that  direction, 
to  the  place  of  beginning.  In  other  words,  it  is  in  the  middle  of  this 
block,  between  Adams  and  Elizabeth  streets — ^the  police  station  is 
a  building  situated  in  the  middle  of  that  market  square,  the  end 
toward  the  post,  toward  Twelfth  street — the  entrance  to  the  police 
station  is  upstairs,  over  the  market  place. 

The  examination  was  then  continued: 

Q.  Now,  Mr.  Dominguez,  will  you  begin  at  the  market  place  and 
trace  your  steps  from  there? — x\.  Here  is  Thirteenth  street — then 
from  there  I  went  to  Thirteenth  street — from  Twelfth  to  Thirteenth 
and  then  to  Fourteenth  street.  At  the  comer  of  Fourteenth  and 
Washington  streets  I  got  as  far  as  right  in  the  middle  of  the  street, 
and  from  there,  you  know,  it  is  a  half  a  block  where  Mr.  Cowen's 
house  is — there  is  where  I  saw  the  soldiers  go  through  the  alley,  from 
one  end  of  the  alleyway  to  the  other. 

Q.  You  saw  soldiers  at  the  CoAven  house? — A.  Yes,  sir. 

Q.  What  were  they  doing? — A.  They  got  through  shooting  and 
they  went  across  the  alley  toward  Miller  Hotel.  They  just  got 
through  shooting,  and  most  of  them  went  across  the  alley  toward 
Miller  Hotel. 

Q.  Whsit  direction  did  they  take  then?  You  say  you  were  at  the 
comer  of  Washington  and  Fourteenth  streets? — A.  Yes,  sir;  from 
the  corner  of  Washington  street  I  saw  in  the  alley  at  Mr.  Cowen's 
house — I  saw  some  Government  soldiers  go  by,  that  is,  across  the 
alley — when  they  passed  across  the  alley  came  down  toward  Miller 
Hotel  and  the  alley,  and  when  they  ^ot  about  25  feet  in  the  alley — 
25  feet  from  the  gate  of  Miller  Hotel,  in  the  alley — I  was  going  down 
Elizalxith  street. 

Q.  What  did  you  do  after  you  left  the  corner  of  Washington  and 
Fourteenth?  What  street  did  you  go  down? — A.  I  went  back  to 
Thirteenth  street. 

Q.  On  what  street? — A.  On  Washington  street. 

Q.  And  when  you  came  to  the  corner  of  Washington  and  Thirteenth 
what  direction  did  you  take? — A.  I  came  on  Thirteenth  streot. 

Q.  Toward  what  street? — A.  I  came  from  Washington  street  and 
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passed  by  the  alleyway  of  Miller  Hotel,  between  Washington  and 
Elizabeth  streets. 

Q.  Going  toward  what  street? — A.  Toward  Elizabeth — ^the  street 
that  runs  by  Elizabeth  street. 

Q.  When  you  got  to  the  alley  which  is  known  as  Cowen's  alley — 
that  is,  the  alley  between  Washington  and  Elizabeth,  on  Thirteenth — 
I  mean  right  there  at  the  corner  of  the  Miller  Hotel,  what  did  you 
see  there? — A.  As  I  passed  the  alley  at  Miller  Hotel  going  toward 
Elizabeth  street,  I  crossed  to  Thirteenth  street  and  got  across  the 
alley,  and  I  heard  a  man  speak.  The  word  he  said  was  an  obscene 
term. 

Counsel  for  the  accused : 

We  shaU  insist  upon  it,  may  it  please  tlie  court 

Q.  Was  the  word  merely  profane  or  obscene? — A.  Not  merely 
obscene. 

Q.  Tell  the  court  what  he  said. — A.  As  I  passed  the  first  word  I 
heard  was,  "  Give  him  hell." 

Q.  And  then  what  happened  ? — A.  And  then  there  was  a  volley  of 
fire — fired  a  volley. 

Q.  In  what  direction  was  this  volley  fired — toward  what?  Fired 
toward  you  or  somebody  else? — A.  When  I  passed  this  alley,  going 
on  Thirteenth  street  toward  Elizabeth  street 

Q.  What  was  this  volley  fired  at?  Fired  at  you,  or  .somebody 
else  ? — A.  Fired  at  me. 

Q.  Where  did  they  hit? — A.  I  crossed  the  alley,  and  I  wasn't  hit 
then,  but  then  thev  came  out  in  the  street,  and  one  file  of  soldiers  took 
the  Miller  Hotel  sidewalk  and  the  other  file  at  Mr.  Wells'  office  side, 
at  the  King  Building,  and  then  when  they  came  out  and  took  that 
position  on  each  side  they  commenced  shooting  at  me.  I  commenced 
hollering  to  the  Miller  Hotel  to  wake  up;  that  the  colored  soldiers 
were  firing  into  the  houses  and  killing  people  and  to  wake  up  and 
escape  themselves  the  best  they  could,  l)ecause  I  couldn't  fight  15  or 
20  men,  and  I  proceeded  from  there  to  Elizabeth  street,  and  when  I 
got  to  the  corner  of  Elizabeth  street  I  was  shot  in  my  arm  and  my 
horse  was  shot. 

Q.  Who  were  these  men  who  were  doing  the  firing? — ^A.  Govern- 
ment soldiers — colored  soldiers. 

Q.  How  did  you  recognize  them? — A.  Because  I  was  just  about 
inside  of  60  feet  from  them,  and  I  could  see  them  plain  enough,  be- 
cause I  was  between  two  lights;  there  was  one  light  at  the  corner  of 
Washington  street  and  the  other  at  Elizabeth  street. 

Q.  Could  thev  have  been  white  men  ? — A.  No,  sir. 

Q.  Mexicans? — A.  No,  sir. 

Q.  Did  you  say  anything  to  these  men  at  this  time? — A.  Not  a 
word. 

Q.  Did  you  challenge  them? — A.  Yes,  sir. 

Q.  A\Tiat  did  you  say? — A.  As  I  crossed  the  street  at  the  alley  at 
Miller  Hotel  I  said,  "  Halt,  there." 

Q.  Did  you  threaten  them  in  any  way? — A.  Not  a  word;  that  is 
all  I  said. 

Q.  Did  you  see  a  pistol  on  them? — A.  No,  sir. 

Q.  Did  you  make  any  effort  to  check  them,  except  to  say,  "  Halt, 
there?  " — A.  No,  sir;  because  I  thought  the  best  plan  was  not  to  say 
anything,  because  I  knew  I  was  only  one  man,  and  they  were  15  or  20^ 
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and  the  moment  that  I  would  stop  I  would  have  been  shot  off  the 
horse,  and  I  thought  the  best  plan  was  just  to  holler  at  the  people 
of  Miller  Hotel  to  wake  up  and  to  escape  themselves  the  best  way 
they  could,  because  I  was  powerless — one  man  couldn't  fight  15  or  20 
men — I  thought  that  was  the  best  precaution  that  I  could  do — to  let 
the  people  wake  up  and  escape  themselves  the  best  they  could. 

Q.  You  say  your  horse  was  shot? — A.  Yes,  sir. 

Q.  What  happened  at  that  time? — A.  I  was  shot  and  the  horse 
was  shot,  and  it  stumbled  across  the  street  and  went  on  the  opposite 
side  and  opposite  the  King  Building  it  fell — the  corner  of  Elizabeth 
and  Thirteenth  streets. 

Q.  AVhat  became  of  you  at  that  moment  ?  Did  you  fall,  too  ? — ^A. 
The  horse  fell  and  fell  on  me.  I  had  this  leg  under  the  horse  (indi- 
cating left  leg). 

Q.  In  what  kind  of  a  position  were  you  sitting  upon  your  horse 
when  you  crossed  the  alley  and  afterwards? — A.  After  I  passed  the 
street  there  they  commenced  shooting  at  me  on  Thirteenth  street, 
coming  toward  Elizabeth  street ;  it  was  rapid  shooting,  and  I  thought 
the  best  thing  I  could  do  was  to  stand  on  my  stirrups — I  was  on  the 
stirrups  that  wav  and  my  knees  this  way — and  this  way  with  my  face, 
toward  the  two  files  of  soldiers  firing  at  me,  and  I  thought  if  I  snowed 
my  whole  back  I  would  be  shot  to  pieces. 

Q.  Were  you  holding  your  bridle  reins  with  your  right  or  your  left 
hand? — A.  Right  hand. 

Q.  Did  your  right  hand  project  out  beyond  your  body? — ^A.  My 
hand  was  this  way  (indicatmg  that  he  stood  with  his  right  arm  ex- 
tended, looking  back  over  his  left  shoulder) . 

Q.  Can  you  describe  the  dress  of  the  men  that  were  doing  this  firing 
at  you  ? — A.  Yes,  sir ;  there  were  some  with  dark  wool,  blue  flannd 
shirts,  and  some  had  coats — ^khaki  coats — yellow. 

Q.  Did  any  others  have  any  different  kind  of  coats  or  shirts? — 
A.  No,  sir;  only  blue  shirts,  and  others  had  khaki  coats  and  hats. 

Q.  What  kind  of  trousers  did  they  have? — A.  Yellow — khaki 
clothes. 

Q.  Did  they  have  leggings  on? — ^A.  I  didn't  take  notice  of  that;  I 
didn't  take  very  much  notice,  because  I  couldn't  exactly  look  from  up 
and  down  on  them;  but  I  laiew  they  had  Government  uniform  on — 
dark  bhie  wool  shirts. 

Q.  How  many  men  did  you  see  in  this  party? — A.  When  they  came 
out  on  the  street,  and  they  were  right  on  tlie  street  I  could  tell  there 
was  about  15  or  20  men ;  maybe  8  or  10  men  on  each  side,  more  or  less, 
on  each  side  of  Thirteenth  street. 

Q.  After  you  fell  with  your  horse  what  did  you  do? — A.  I  had  this 
(left)  leg  under  the  horse,  and  while  he  was  struggling  I  was  trving 
to  get  off  from  the  horse,  and  at  last  with  this  foot  I  slid  myself  out 
from  imder  the  horse,  and  while  I  was  down  they  fired  another  volley 
at  me. 

Q.  Did  any  of  these  shots  take  effect  in  you  or  the  horse? — A.  Not 
to  me;  might  have  been  to  the  horse,  but  I  didn't  notice  it. 

Q.  Your  horse  was  killed  ? — A.  My  horse  was  killed  right  there. 

Q.  What  did  you  do  then? — A.  I  got  up  then,  and  when  I  got  up 
on  the  sidewalk,  I  got  hold  of  my  broken  wrist,  this  way,  and  turned 
around,  and  I  saw  them  tiptoeing — agoing  back  toward  the  alley — 
just  on  the  tiptoes — agoing  very  easy. 
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Q.  Where  did  they  go  then? — A.  I  stood  there  looking  until  they 
got  to  the  corner  of  the  alley,  which  is  Miller  Hotel,  which  enters  in 
the  same  alley,  but  right  across — across  from  the  Miller  Hotel. 

Q.  Where  did  they  go  then? — A.  Then  I  don't  know,  because  then 
I  started  up  the  street  on  Elizabeth  street,  and  when  I  got  to  the  next 
corner  I  told  some  Mexicans  to  help  me  by  the  arm,  because  I  was 
very  weak,  and  to  help  me  to  the  first  drug  store,  because  I  wanted 
to  have  my  arm  bandaged. 

Q.  The  first  time  you  saw  the  soldiers  in  the  alley,  how  far  were 
you  away  from  them? — A.  About  25  feet. 

Q.  Was  that  the  closest  you  were  ? — A.  Afterwards  going  on  Thir- 
teenth street  to  Elizabeth  street  I  saw  them  inside  of  about  60  feet. 

Q.  How  close  to  the  corner  of  Elizabeth  street  and  Thirteenth  did 
they  approach?  How  far  toward  Elizabeth  street  did  these  soldiers 
come  down  on  Thirteenth  street? — A.  I  couldn't  tell  exactly,  but 
they  must  have  been*  pretty  close  to  the  corner. 

Q.  Pretty  close  to  the  street  lamp  ? — A.  No,  sir ;  because  the  lamp  is 
right  across  the  street. 

Q.  Had  you  ever  had  any  trouble  with  the  soldiers? — A.  No,  sir; 
they  had  been  there  maybe  two  or  three  weeks,  and  I  never  had  any 
words  with  them  at  all. 

Q.  Had  you  ever  had  any  instructions  from  the  mayor  as  to  how  to 
treat  these  soldiers  ?  Had  you,  as  a  policeman,  received  any  instruc- 
tions from  the  mayor  of  the  city  as  to  what  treatment  you  would 
accord  these  colored  soldiers? — A.  I  never  received  any  orders  from 
the  mayor,  but  I  received  them  from  the  city  marshal.  He  told  us  to 
be  on  the  street  to  see  that  the  soldiers  would  not  abuse  or  use  any 
vulvar  language  to  the  ladies. 

Q.  Were  you  told  to  treat  them  differently  than  you  would  anybody 
else? — A.  No,  sir. 

Q.  I  see  that  part  of  your  right  arm  is  missing. — A.  Yes,  sir. 

Q.  Please  tell  the  court  how  you  lost  it. — ^A.  I  was  shot  by  Govern- 
ment colored  soldiers. 

Q.  On  this  same  occasion  ? — A.  On  the  13th  of  August ;  ves,  sir. 

Q.  Was  it  necessary  to  amputate  your  arm  as  a  result  oi  this? — A. 
Y'es  sir 

q!  Who  did  this?— A.  Dr.  Joseph  Combe. 

Q.  When  did  he  do  this?— A.  The  next  day. 

Q.  Which  arm  is  it  ? — A.  The  right  arm. 

Q.  Were  you  wounded  in  any  other  place? — A.  Not  that  night. 

Q.  Is  it  customary,  or  not,  in  the  city  of  Brownsville,  in  case  of 
general  or  public  danger,  for  the  inhabitants  to  discharge  firearms  out 
of  the  window?  In  case  of  fire,  for  instance,  or  a  grave  disorder? 
Alarm  shots,  in  other  words? — A.  In  case  of  fire,  there  is  a  bell  right 
at  the  market  for  the  purpose  of,  whenever  there  is  an  alarm  of  fire, 
to  ring  the  bell,  and  ring  the  bell  according  to  the  number  of  the  pre- 
cinct the  fire  is  in,  you  know. 

Q.  But  do  not  the  inhabitants  occasionally  fire  alarm  shots  out  of 
their  windows  ? — ^A.  No,  sir. 

The  court  then,  at  4.10  o'clock  p.  m.,  adjourned  to  meet  at  10  o'clock 
a.  m.  on  the  9th  instant. 

Chas.  E.  Hay,  Jr., 
Captain^  Acting  Judge-Advocate^  Judge- Advocate. 
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Headquarters  Department  of  Texas, 

San  Antonio,  Tex,,  February  9,  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocate* 
The  accused,  his  counsels,  the  reporter,  and  the  judge-advocates  wer& 
also  present. 
The  reading  of  the  proceedings  of  February  8  was  dispensed  witlu 

M.  Y.  DoMiNGUEZ  was  reminded  he  was  still  under  oath  and  testi- 
fied as  follows: 

CROSS-EXAMINATION. 
QX7ESTI0NS  BT  THE  ACCUSED. 

Q.  Since  you  have  been  lieutenant  of  police  have  you  been  mixed 
up  in  any  shooting  trouble  in  Brownsville? — A.  Two  years  or  two 
vears  and  a  half  ago,  while  a  soldier  was  intoxicated  and  shooting^ 
nis  pistol  on  Sixteenth  street,  I  started  to  arrest  him,  and  that's  the 
time  he  wounded  me. 

Q.  Is  that  the  soldier  that  shot  you  while  you  held  him  by  the 
hand  ? — A.  Yes,  sir. 

Q.  You  so  testified  before  the  court? — ^A.  I  did. 

Q.  You  testified  that  he  fired  three  shots  at  you  at  that  range,  did 
you  not  ? — ^A.  Four  shots,  while  I  had  him  by  the  hand. 

Q.  And  they  took  effect  in  your  person? — A.  Only  one;  the  last 
shot. 

Q.  Did  that  show  any  powder  bums  on  your  clothes  ? — A.  I  don't 
remember. 

Q.  What  was  your  testimony  on  that  point? — A.  I  do  not  remem- 
ber, sir;   I  do  not  remember. 

Q.  Were  your  clothes  or  any  of  them  powder  burned  at  that  time? 
Yes  or  no. — A.  I  did  not  inspect  my  clothes  because  it  was  taken  off 
and  they  throwed  the  clothes  away ;  it  was  all  blooded. 

Member  of  the  court  here  asked  as  follows: 

Might  it  not  be  well  to  clear  up  in  the  mind  of  the  witness  whether  you  mean 
this  last  time  or  the  time  two  years  and  a  half  ago? 

By  the  counsel : 

There  is  no  purpose  to  get  anything  but  the  truth  from  this  witness ;  if  he  is 
confused  we  have  nothing  to  say,  but  it  appears  to  us  the  question  is  perfectly 
straight;  I  have  not  said  anything  but  al)out  the  affair  in  which  he  testified 
before  the  court  he  was  shot  four  times,  and  we  submit  there  is  nothing  in  the 
examination  thus  far  to  confuse  this  witness,  but  if  in  the  minds  of  the  court 
there  is  anything  confusing  we  are  glad  to  have  it  explained. 

By  the  judge-advocate: 

I  would  lilie  here  to  introduce  an  objection  to  this  going  into  collateral  matter, 
leading  the  minds  of  the  court  off  the  issue,  and  I  object  to  introducing  anything^ 
about  any  former  trial  or  any  former  issue.  The  question  at  issue,  as  the  court 
Is  well  aware,  is  about  the  shooting  by  certain  persons  into  the  town  of  Browns- 
ville on  the  night  of  the  13th  of  August,  and  I  do  not  think  it  is  proper  to  go 
bacic  two  or  three  or  four  years  about  other  shooting  or  anything  of  that  kind. 
If  the  purpose  of  the  accused  is  to  impeach  the  character  of  the  witness,  I  think 
it  can  be  done  in  another  way. 

By  the  counsel : 

We  have  no  doubt  about  that  last  statement — that  this  witness'  character  for 
truth  and  veracity  can  be  impeached,  but  I  don't  think  it  is  the  province  of  the 
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J udgfr- advocate  or  wltliln  hia  power  to  limit  ub  to  any  partteular  loetbod  of 
Impeaching  u  witness.  We  submit  that  If  ft  can  he  abown  positively  that  this 
witness  has  swam  falaely;  that  that  is  his  reputation  and  hig  character,  and  he 
Is  Introduced  here  as  a  rermtnble  witness  and  liia  record  for  twenty  years  has 
been  gone  into  by  the  prosecution,  we  have  a  right  to  show  w^bat  his  record  for 
truth  and  veracity  during  that  rH*riod  has  been,  and  that  is  the  purpose^-we  don't 
dispute  It ;  the  whole  tenor  of  the  question  goes  to  show  it — and  we  have  a  right 
to  know  what  that  witoess  said  on  that  particuJar  occasion,  during  these  twenty 
years  as  a  member  of  the  police  In  the  city  of  Brownsville,  We  want  you  and 
the  world  at  lar^e  to  know  the  class  of  wltueisses  that  are  p«it  before  you  to 
establish  the  truth  or  falsity  of  the  charges.  His  whole  record  during  the  past 
twenty  years  certainly  is  in  evidence. 

By  the  assistant  judge-advocate: 

The  judge-advocate  has  suggested  that  I  say  something  on  this  question  to 
the  court.  Wouid  the  court  care  to  hear  from  me?  With  the  court's  permts- 
:slon,  will  the  stenographer  fii^st  read  the  last  question  put  to  the  witness 
and  to  wiiich  the  judge-advocate  objected?  (Question  was  read.)  I  take  It 
that  that  refers  to  the  time  when  the  witness  was  wounded  by  this  soldier, 
some  two  or  three  yeara  ago.  Now,  I  want  to  sny  to  the  court— 1  presume  you 
are  governed  by  the  commou-law  rules  of  evidence — I  am  not  familiar  with 
military  law  at  all,  as  military  law.  If  you  are,  we  say  that  this  evidence  Is 
irrelevant  and  Immaterial.  While  we  recognize  the  right  of  the  defendant, 
the  accused,  upon  a  cross-examination,  to  a  great  deal  of  latitude,  still  that 
latitude  is  circumscribed  to  some  extent  It  is  not  an  indefinite  latitude — 
there  are  bounds  to  it — and  under  our  rule  of  evidencOt  under  the  common  law, 
our  courts  have  unlfonuly  held  that  a  witness  upon  cross-examination  for  the 
purpose  of  impeachment  to  break  down  his  reputation  for  truth  and  veracity, 
and  thereby  to  weaken,  to  discredit  his  testimony  given  upon  direct  examina- 
tion, may  be  interrogated  as  to  matters  that  are  pertinent  to  the  issue,  as  In 
this  case.  I  take  It  that  is  the  object  of  the  defendant  herein,  to  show  an  animus 
on  the  part  of  this  witness  against  the  militm-y ;  that  is,  against  the  soldiers  of 
the  Army;  and  If  he  can  show  generally,  as  he  has  already  shown,  be  it  worth 
w^hat  it  may — I  am  not  addressing  my  remarks  to  the  weight  of  his  testimony, 
hut  its  admissibiiity — it  he  can  show  that  this  witness  by  reason  of  previous 
difficulties  or  a  difliiulty  had  between  him  and  one  or  more  men  of  the  United 
States  Army,  a  feeling  of  enmity,  he  can  do  so,  but  iway  it  please  the  court 
to  go  into  a  collateral  matter,  such  as  the  trial  of  the  soldier  whom  this  witness 
says  shot  him  some  two  or  three  years  ago,  aod  to  interrogate  this  witness 
upon  each  and  every  fact  testified  to  by  him  upon  that  trial  in  the  State  court, 
would,  I  take  it  and  the  courts  have  so  held,  be  an  examination  of  this  witness 
to  that  extent  upon  matters  collateral,  outside  of  and  disconnected  with  the 
main  issue  before  this  court,  awd  so  we  say,  and  so  we  Insist,  not  only  the 
text  writers,  such  as  Mr.  Greenleaf  and  others,  uphold  us,  but  the  cxjurta  of  our 
country — the  civil  courts,  1  mean — tMidh  Federal  as  well  as  that  of  the  State 
of  Texas— for  I  speak  of  no  other;  I  have  never  practiced  outside  the  State  of 
Texas — sustain  us;  so  that  we  ^ay  that  this  question  Is  objectlouahie  because 
the  answer  to  It  would  be  irrelevant  aud  Immaterial,  In  that  It  seeks  to  go  out 
Into  the  domain  of  collateral  matters,  disconnected  with  the  one  now  before 
the  court  The  counsel  has  asked  the  witness,  "Did  you  not  have  trouble  with 
floldters,"  In  substance  (1  don't  know  that  1  quote  the  record  exactly).  The 
witness  has  answered  in  the  afflrmative:  that  is  proper.  '*When7"  '*About 
two  or  three  years  ago."  "  I  was  shot  while  attempting  to  arreSt  an  enlisted 
man  who  was  drunk  upon  the  streets  and  firing  off  his  pistol,**  "Were  you 
not  holding  him  by  the  hand  at  that  time?'"  "I  was/'  *'  How^  mnny  shots 
did  he  fire  at  you?  "  **  Four  shots."  *'  How  many  took  elTect?  "  *'  One."  Now 
we  aay,  sir,  that  Is  suffleicriL  To  go  into  the  trial,  as  1  said  before,  of  that 
other  case  and  permit  this  accui^ed  to  interrogate  this  witness  ui»on  each  aud 
every  fact^  every  particular  bit  of  tei^timony  given  by  this  witness  upon  that 
trial,  would  lead,  first — and  thia  is  the  reason  of  the  law  why  it  Is  not  per* 
mltted,  may  it  please  your  honors— would  bring  about  this  condlllon  of  affairs: 
First  it  would  lead  to  an  almost  endless  cross-examination ;  second,  It  would 
liermit  this  accaised  to  conipel  this  witness  to  have  retained  in  his  memory 
each  and  every  particular  fwct  testified  to  upon  the  stand  In  that  eiise;  and 
third,  the  principal  objection  to  it  is — you  would  be  retrying,  sirs,  that  other 
case,  and  you  would  be  compelled  or  exi>ected  to  determine  in  your  mluds  the 
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merits  of  the  case  against  the  party,  the  soldier  whom  this  witness  said 
assaulted  him  some  years  ago.  Now,  I  grant  you  that  the  accused  can  go 
further  with  this  witness;  he  can  say  to  him,  or  he  can  ask  him  questions 
along  this  line:  Have  you,  because  of  that  wound  inflicted  upon  you  by  that 
enlisted  man  some  two  or  three  years  ago — are  you  by  reason  of  that  assault 
that  you  claim  he  made  upon  you  while  you  were  in  what  you  conceived  to  be 
the  discharge  of  your  official  duties,  prejudiced,  or  have  you  formed  from  that 
time  and  retained  in  your  mind,  on  the  night  of  the  13th  of  August,  in  conse- 
quence of  that  alleged  assault,  any  ill  feeling  or  animus  toward  the  enlisted  men 
of  the  United  States  Army?  That  would  be  competent  evidence.  Because  why? 
It  would  be  for  the  purpose,  as  I  stated  in  the  outset,  to  show  to  this  court  that 
by  reason  of  that  animus,  if  it  so  exists,  if  he  did  entertain  it  on  the  night  of 
the  13th  of  August,  he  is  a  prejudiced  witness  against  the  men  of  the  Army 
of  the  United  States,  and  if  he  succeeds  in  making  this  court  believe  that, 
to  that  extent  he  would  weaken  or  maybe — I  know  not — destroy  the  effect  of 
this  man*s  evidence.  But  I  again  urge  upon  you,  sirs,  that  to  go  out  into  this 
aidless  domain  of  collateral  facts  or  circumstances  would  lead  not  only  to 
confusion,  but  It  would  serve  but  one  purpose  and  only  one — to  becloud  the 
minds  of  this  court  as  to  the  issue  before  you  for  determination.    Thank  yon. 

To  which  counsel  replied : 

May  it  please  the  court,  I  have  been  very  much  charmed  at  the  oratory 
from  the  other  side  and  I  have  been  struck  with  one  fact.  He  admits,  and  It 
is  a  fact  that  we  can  go  into  this  affair  In  which  this  man  claimed  that  he 
was  shot  for  the  purpose  of  showing  prejudice,  and  that  we  can  go  further  than 
we  have  and  ask  if  that  has  created  prejudice.  Then  will  you  tell  me  why,  if 
we  can  do  this,  we  can't  show  where  that  man  was  wounded,  the  nature  of 
the  wound,  the  fact  that  if  it  was  so  close  that,  if  he  told  the  truth,  he  must 
have  been  powder  burned,  and  we  can  show  that  the  man.  In  spite  of  this  posi- 
tive testimony  and  the  wound,  was  acquitted,  it  would  all  tend  to  show  the 
class  of  testimony  this  man  Is  giving  before  you?  It  seems  to  me  too  simple  to 
get  up  and  argue  any  such  proposition.  If  we  can  go  into  it  in  the  manner  in 
which  the  learned  assistant  judge-advocate  says  we  can,  will  you  tell  me  how, 
in  the  name  of  common  sense,  we  can  not  go  In  and  show  how  this  man  lied  in 
this  examination?  There  is  the  meat  in  the  cocoanut  Just  as  soon  as  we 
attempt  to  touch  that  feature  it  Immediately  becomes  Incompetent,  Irrelevant, 
and  Immaterial.  If  we  can  go  Into  that  matter  at  all — this  man's  character 
Is  before  you,  was  Introduced,  and  Is  before  you,  for  the  last  twenty  years — we 
can  show  the  class  of  man  and  whether  he  is  worthy  of  credence,  and  that  is 
all  we  want 

By  assistant  judge-advocate: 

Counsel  made  a  remark  to  this  effect  that  they  would  show,  while  it  is  also 
Irrelevant  and  immaterial,  that  the  soldier  who  was  tried  for  this  assault  upon 
the  witness,  whom  witness  says  wounded  him,  was  acquitted.  Counsel  labors 
under  a  serious  misapprehension  of  the  record  of  that  case.  The  court  will 
pardon  me  if  I  correct  him.  I  speak  from  the  record — I  speak  by  the  book — 
I  prosecuted  that  case  In  the  district  court  of  Cameron  County.  The  man  was 
convicted  by  the  jury.  His  counsel,  Judge  Parks,  since  deceased,  whose  name 
has  been  mentioned  In  the  course  of  this  case,  appealed  the  case  upon  a  ques- 
tion of  jurisdiction,  maintaining  that  the  assault  made  by  the  soldier  upon  this 
witness  was  committed  within  30  feet  of  this  garrison  wall  (that  Is  In  record 
in  this  case),  and  therefore,  under  the  deed  from  Mr.  Stlllman  to  the  United 
States  Government  and  the  proclamation  of  the  governor  of.  the  State  of  Texas 
to  the  Federal  Government  of  the  Fort  Brown  Reservation,  which  called  for 
this  strip  of  30  feet  outside  of  the  garrison  wall  and  toward  the  city  of  Browns- 
ville, the  trial  court  had  no  jurisdiction  to  try  the  case,  and  the  court  of  crim- 
inal appeals,  which  is  the  supreme  court  in  this  State  In  matters  criminal,  sus- 
tained his  contention,  reversed  and  remanded  the  case  to  our  trial  court,  the 
district  court  of  Cameron  County,  it  then  being  an  undisputed  fact  that  the 
shooting  was  done  within  that  30-foot  line,  and  that  thereby  our  court  had  no 
Jurisdiction  to  proceed  further  with  the  trial  of  the  case.  The  late  Judge 
Stanley  Welch,  after  consultation  with  myself,  and  going  over  the  law  and 
reading  the  opinion  of  our  supreme  court,  and  upon  my  suggestion  and  motion 
in  open  court,  dismissed  the  case  for  those  reasons.  That's  the  history  of  that 
case,  may  it  please  the  court 
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By  the  counsel : 

We  are  not  familiar  with  the  history  of  the  case;  all  we  know  Is  that  the 
counsel  for  accused  In  that  case  states  in  a  letter  in  so  many  words,  signed 
••  Papa,"  and  in  a  letter  submitted  by  the  War  Department,  says  he  cleared  the 
man  in  the  case.  The  particular  facts  we  don't  know.  We  do  know  the  man 
was  cleared. 

The  accused,  his  counsels,  the  reporter,  the  witness,  and  the  judge- 
advocates  then  withdrew  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows : 

I  am  instructed  to  announce  the  decision  of  the  court;  that  the  objection  of 
the  judge-advocate  to  this  question  be  not  sustained.  The  question  will  be 
answered. 

The  question  was  then  repeated. 

A.  I  don't  remember. 

Q.  I  would  like  to  know  if  the  witness  understands  that  the  time 
referred  to  was  when  he  claimed  to  have  been  shot  by  Soldier 
Baker? — A.  Yes,  sir. 

(Question  reread  to  witness:  Q.  Were  your  clothes  or  any  of  them 

Eowder  burned  at  that  time? — A.  I  did  not  inspect  my  clothes 
ecause  it  was  taken  off  and  they  throwed  the  clothes  away,  it  was  all 
blooded.) 

Q.  AVhen  you  answered  that  question  that  has  just  been  read,  did 
you.  refer  to  your  clothes  that  you  wore  at  the  time  you  were  shot  by 
this  man  BaKer — Soldier  Baker? — A.  Yes,  sir. 

Q.  You  were  on  duty  as  lieutenant  of  police  last  June,  July,  and 
August? — A.  Yes,  sir. 

Q.  Wasn't  there  an  entertainment  given  to  some  newspaper  men 
in  the  park  in  Brownsville  about  that  time? — A.  I  do  not  remember. 
.  Q.  Was  there  an  entertainment  of  any  kind  given  in  the  park 
about  July  last? — A.  I  don't  recollect  at  all,  sir. 

Q.  Yet  you  were  on  duty  as  lieutenant  of  police  at  that  time? — 
A.  Yes,  sir.  I  was  unwell,  and  that's  the  reason  I  stayed  in  the  sta- 
tion house.  I  did  not  go  around  that  night,  except  only  when  I  had 
call  to. 

Q.  Then  you  did  know  that  there  was  an  entertainment  in  the 
park  ? — A.  I  do  not  recollect  whether  there  was  or  not.     I 

Q.  What  do  you  mean  by  your  saying  you  were  not  on  duty  that 
night  ? — A.  As  I  was  unwell,  I  was  sick. 

Q.  What  night  do  you  refer  to? — A.  The  night  I  was  shot  by 
Baker. 

Q.  Just  one  year  ago,  or  less  than  a  year  ago,  nine  months  ago,  I 
am  talking  about.  In  July  last  there  was  an  entertainment  given  up 
in  the  park  at  Brownsville  by  the  citizens  of  Brownsville. — ^A.  I 
think  there  was  an  entertainment. 

Q.  Were  you  over  in  the  park  while  this  was  going  on? — A.  No^ 
sir. 

Q.  Did  the  soldiers  help  to  fix  it  up  for  that  entertainment? — A» 
I  don't  recollect,  because  I  never  go  out  to  any  balls  or  any  place 
where  there  are  too  many  lights,  because  I  have  been  so  long  at  ni^ht 
work  that  my  eyes  are  weak,  and  it  hurts  the  eyes,  or  during  the  day 
when  the  sun  is  shining. 

Q.  You  mean  to  say  that  at  night  your  eyes  are  weak? — ^A.  Wher- 
ever there  is  light  it  hurts  my  eyes,  and  I  can  not  remain  there. 
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Q.  You  can't  see  very  well  when  the  light  hurts  your  eyes? — ^A. 
Wlierever  there  is  a  bright  light  it  is 

Q.  Then  you  feel  that  wherever  there  is  a  very  bright  light  it 
injures  the  acuteness  of  your  vision,  is  that  what  you  mean  to  say  ? — A. 
It  hurts  my  eyes,  I  can  see,  but  it  hurts  my  eyesight  and  I  keep  away 
because  the  next  day  I  have  neuralgia. 

Q.  Is  it  or  is  it  not  a  fact  that  there  was?  a  sign  stuck  up  at  this 
entertainment,  "  No  dogs  or  soldiers  will  be  admitted  " — ^the  enter- 
tainment last  July? — ^A.  I  don't  know,  because  I  did  not  go  around 
there. 

Q.  You  don't  know  whether  it  was  stuck  up  or  not? — ^A.  I  do  not. 

Q.  What  soldiers  were  stationed  at  Brownsville  last  July? — A.  I 
think  the  Twenty-sixth  Infantry. 

Q.  Judge  Parks  is  the  man  who  defended  this  soldier,  Baker, 
wasn't  he? — ^A.  Yes,  sir. 

Q.  Is  it  the  same  Judge  Parks  that  has  died  since  last  August? — A. 
Yes,  sir. 

Q.  Do  you  know  how  he  died? — A.  I  was  sick  in  bed  from  this 
wound  and  the  amputation,  but  I  heard,  I  believe,  he  fell  from  a  win- 
dow and  killed  himself. 

Q.  You  believe  he  fell  from  a  window? — ^A.  That's  what  I  heard; 
I  was  in  bed  at  the  time. 

Q.  Did  you  know  Judge  Welch — Stanley  Welch  ? — A.  Yes,  sir. 

Q.  Is  he  dead  now  or  not? — A.  He  is. 
^  Q.  Do  you  know  how  he  happened  to  come  to  his  death? — ^A.  No, 
sir ;  I  do  not. 

Q.  Know  nothing  about  it? — ^A.  I  heard  in  Brownsville  while  I 
was  there  that  he  was  murdered  in  Ringgold,  or  the  town  near 
Ring^ld. 

Q.  rfow,  exactly  where  were  you  when  you  heard  shots  toward  the 
reservation? — ^A.  At  what  time? 

Q.  On  the  13th  of  August. — A.  The  first  shots  that  I  fired  I  was 
in  at  the  market. 

Q.  The  first  shots  that  you  fired  you  were  in  the  market? — A. 
That  I  heard  the  shots;  I  was  in  the  market  where  the  station  is, 
upstairs. 

Q.  What  were  you  doing? — A.  That's  my  post  to  be  there; 
supposed  to  remain  there  and  make  my  rounds  when  I  wish  to  go; 
have  no  regular  hours,  but  I  was  there  at  the  time. 

Q.  What  were  you  doing? — A.  What  was  I  doing?  I  was  sitting 
at  the  steps  waiting  to  hear  the  bell  ring  at  the  scnoolhouse  to  ring 
for  12  o'clock,  and  I  remained  in  the  market  because  I  knew  it  was 
getting  close  to  12,  and  that's  the  reason  I  stayed  right  at  the  steps. 

Q.  Were  you  downstairs  or  upstairs? — A.  Downstairs. 

Q.  Then  you  were  not  upstairs  ? — A.  I  was  downstairs  bv  the  steps. 

Q.  Inside  or  outside  the  building? — A.  Outside  the  building. 

Q.  Where  was  Jrour  horse? — A.  Tied  up  on  the  rack  opposite  the 
market. 

Q.  Which  side  of  the  market? — ^A.  Outside  on  the  edge  of  the 
sidewalk  on  the  rack. 

Q.  Toward  which  street? — A.  The  streets  are  not  named  because 
the  market  is  kind  of  a  square,  and  right  in  the  center  is  where  the 
market  is,  which  is  not  named. 
S.  Doc.  402, 60-1,  pt  2 0 
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Q.  Well,  Washington  street  passes  by  the  market j  does  it? — A.  The 
market  is  between  Washington  street  and  this  other  street  I  don't 
know  the  name  of. 

Q.  We  know  where  the  market  is.  What  we  want  to  know,  if  you 
can  tell  us,  is  on  which  side  of  that  market  your  horse  was  when  you 
heard  those  shots? — A.  The  horse  was  tied  on  the  south  side  of  the 
market. 

Q.  Was  that  on  Washington  street? — ^A.  Between  that  street  and 
Washington  street. 

Q.  On  the  Washington  street  side  of  the  market? — A.  It  was  on 
this  side  of  Washington  street,  to  the  left. 

Q.  AVas  it  on  the  AVashington  street  or  Adams  street  or  Twelfth 
street  side  of  the  market?  Your  horse.  That's  what  I  want  to 
know? — A.  The  horse  was  tied  up,  you  know,  on  this  side  of  Wash- 
ington street,  right  in  the  square;  there  is  a  street  there,  but  it  is  not 
named,  where  the  horse  was  tied. 

Q.  AVhich  side  of  the  house  were  you  on,  what  steps,  toward  Wash- 
ington or  Twelfth  or  Adams  street? — A.  It  is  in  the  center  of  the 
market  lietween  Washington  and  this  other  street,  I  don't  know  the 
name  of  it. 

Q.  How  far  did  you  have  to  go  afoot  before  you  got  to  your 
horse  ?-T-A.  About  15  feet — 15  or  20. 

Q.  About  15  or  20  feet? — ^A.  From  the  steps  to  the  i*ack. 

Q.  That's  all  you  had  to  walk? — A.  Yes,  sir. 

Q.  AVas  your  horse  tied  ? — A.  Yes,  sir. 

Q.  Untied  your  horse? — A.  Yes,  sir. 

Q.  Did  it  have  a  saddle  on? — A.  Yes,  sir. 

Q.  And  you  mounted  the  horse? — A.  Yes,  sir. 

Q.  And  then  where  did  you  go? — A.  I  proceeded  from  the  direc- 
tion  

Q.  I  want  to  know  what  point  you  went  to. — A.  I  started  from 
there  to  the  corner  of  Twelfth  street  and  AA'^ashington  street. 

Q.  How  far  were  you  from  the  corner  of  Twelfth  and  Washington 
streets? — A.  I  think  about  50  or  60  feet. 

Q.  You  had  to  go  50  or  (50  feet  hoi-seback  before  you  got  to  the 
comer  of  Twelfth  and  AA^ashington  ? — A.  Yes,  sir. 

Q.  How  long  did  this  take  you — to  go  to  the  corner  of  AVashington 
and  Twelfth? — A.  I  could  not  tell,  you  know,  perhaps  less  than  a 
minute. 

Q.  Had  there  been  any  more  shots  fired? — A.  Yes,  sir. 

Q.  How  manv  moi*e  from  the  time  you  first  heard  the  shots  over 
there  until  you  lieard  these? — A.  Just  a  little  after  that;  I  could  not 
tell  you  how  many  shots  were  fired. 

Q.'  You  didn't  count  them? — A.  No,  sir. 

Q.  AA^ere  there  more  than  one? — A.  Yes,  sir. 

Q.  In  volleys  or  in  single  shots? — A.  Sounded  like  single  shots. 

Q.  AA'here  were  they  located? — A.  Toward  the  reservation. 

Q.  AA'elL  now,  you  are  on  the  corner  of  Washington  street  and 
Twelfth;  where  did  you  go? — A.  From  Washin^on  street  and 
Twelfth  I  proceeded  toward  Thirteenth  and  Fourteenth  streets,  on 
AVashington. 

Q.  AA'^at  gait  did  you  take?  At  what  gait  did  you  make  your 
horse  move? — A.  Trotted. 
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Q.  And  when  did  you  stop  trotting? — ^A.  I  stopped  trotting  at 
Fourteenth  street. 

Q.  Got  off  your  horse  there? — ^A.  On  Washington  street,  I  did. 

Q.  You  got  off  your  horse  on  the  corner  of  i  ourteenth  and  Wash- 
ington streets.  YlTiat  did  you  do  with  your  horse? — A.  I  girthed  it 
because  it  was  loose. 

Q.  You  cinched  up  your  horse? — A.  Yes. 

Q.  How  long  did  that  take  you  ? — A.  About  a  second,  more  or  less. 

Q.  Where  were  you  when  you  girthed  the  horse?  Go  and  show  me 
on  the  map  there. — A.  In  the  middle  of  the  street. 

Q.  Right  in  the  middle  of A.  Fourteenth  street. 

Q.  Fourteenth  and  Washington? — A.  In  AVashington  street,  but 
right  in  the  middle  of  the  street. 

Q.  Were  you  in  the  middle  of  Washin<^on  street  or  Fourteenth 
street,  which  one  ? — A.  I  was  on  Fourteenth  street. 

Q.  Where  were  you  with  respect  to  the  street  light? — A.  Cater- 
comer. 

Q.  Cater-corner  from  the  street  light? — A.  In  the  middle  of  Four- 
teenth street. 

Q,  How  far  from  the  street  light? — A.  About  20  feet,  I  think. 

Q.  But  in  the  middle  of  the  street,  eh? — A.  On  the  middle  of  the 
street. 

Q.  How  long  did  you  stay  there  ? — A.  I  stayed  th^re — ^just  when  I 
arrived  there;  just  when  they  got  shooting  in  the  alley  of  Mr.  Cowen. 

Q.  A\Tierea bouts  was  the  shooting  exactly? — A.  The  shooting  was 
in  the  alley  there. 

Q.  Oh,  well,  the  alley  is  pretty  long,  is  it  not? — A.  It  is  close  from 
the  garrison  wall. 

Qr  The  alley  runs  from  Fifteenth  street  clear  beyond  Twelfth 
street,  doesn't  it  ? — A.  Yes,  sir. 

Q.  Whereabouts  on  that  alley  were  those  shots  fired? — A.  It  is 
more  inclined  between  Fourteenth  and  Fifteenth  streets,  that'^  in  the 
alley. 

Q.  How  far  from  Fourteenth  street  were  they  ? — A.  I  could  not  tell 
you. 

Q.  You  didn't  see  any  of  the  men  there,  did  you  ? — A.  I  saw  them 
when  they  came  out  across  from  the  alley,  across  this,  more  like,  or 
going  toward  Miller  Hotel. 

Q.  AVlien  you  got  to  that  place  there  you  got  off  your  horse  and 
cinched  up  your  saddle;  you  were  then  20  feet  from  the  light,  and 
these  men  were  still  in  the  alley  between  Fourteenth  and  Fourteenth 
[Fifteenth]  streets;  is  that  correct? — A.  Yes,  sir;  having  my  back  to 
the  light. 

Q.  I  would  like  to  have  the  witness  state  exactly  where  he  was. 

(Don't  take  advantage  of  his  youth  and  innocence.  Captain  Mur- 
phy ;  show  him  where  the  light  is. )  You  were  20  feet  from  that  light, 
according  to  your  evidence;  where  were  those  men.  (Show  him  the 
alley,  please.)  Now  show  the  court  exactly  where  those  men  were 
when  you  saw  them  at  that  time. — A.  About  here.  (Witness  indicates 
on  map  corner  directly  in  rear  of  I^ahy  Hotel.) 

Q.  Those  men  were  about  there;  were  they?  I  want  to  know 
where  those  men  were  when  you  heard  them  ftring  while  you  were 
standing  there  20  feet  from  that  light? — A.  I  could  not  see  them. 
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Q.  I  did  not  ask  you  if  you  saw  them.  You  have  already  testified 
they  were  between  Fourteenth  and  Fifteenth  streets  on  the  alley; 
now,  whereabouts? — ^A.  About  here.  (Indicated  on  map  the  comer 
of  the  Cowen  side  of  the  street.) 

Q.  You  could  not  see  them  there? — A.  Not  to  pick  them  out. 

Q.  How  long  did  you  stay  there  at  that  point  where  you  cinched 
your  horse  ? — A.  Just  two  or  three  seconds — ^they  came  across. 

Q.  I  asked  you  how  long  you  stayed  there  at  that  point,  20  feet 
from  the  light,  where  you  cinched  your  horse  up.  How  long  did  you 
stav  there  ? — A.  I  stayed  there  two  or  three  seconds,  perhaps. 

Q.  Two  or  three  seconds? — ^A.  Perhaps  three  or  four,  I  don't 
recall ;  a  very  short  time. 

Q.  Give  us  your  best  recollection. — A.  Five  or  six  seconds. 

Q.  Did  you  say  seconds  or  minutes? — A.  Seconds. 

Q.  Where  did  you  go  then  ? — A.  I  turned  back  toward  Washington 
street. 

Q.  What  else  did  you  see  in  that  five  or  six  seconds? — A.  After 
they  crossed  the  alley  I  saw  them  and  then  I  crossed  to  Thirteenth 
street. 

Q.  Come  back,  stay  where  you  were.  You  stayed  at  that  light 
five  or  six  seconds  and  you  cinched  up  your  horse  and  heard  the  men 
firing  in  Cowen  alley,  between  Fourteenth  and  Fifteenth  streets. 
Now,  what  else  did  you  see? — A.  As  I  said,  when  they  crossed  I  went 
in  that  five  or  six  seconds. 

Q.  Who  crossed? — A.  Soldiers — Government  soldiers. 

Q.  How  do  you  know  thejr  were  Government  soldiers? — A.  Be- 
cause I  saw  them — saw  them  in  uniform — and  I  could  see  the  guns. 

Q.  Could  vou  see  the  color  of  the  men  ? — ^A.  I  could  see  they  were 
dark — they  looked  dark  at  night. 

Q.  That's  as  close  as  you  got  to  them  at  that  time? — A.  At  that 
time;  yes,  sir. 

Q.  You  were  still  in  the  light  of  that  street  lamp,  were  you  not  ? — 
A.  I  was;  with  my  back  to  the  light. 

Q.  You  got  that  way  so  the  light  would  not  impair  your  vision? — 
A.  Yes,  sir. 

Q.  Now,  you  saw  these  men  cross  the  street ;  how  many  were  there 
of  them? — A.  I  saw  3  or  4  at  a  time. 

Q.  How  many  all  together? — A.  I  seen  8  or  10  men  go  by  and  then 
I  struck  out. 

Q.  Did  you  mount  again  right  there? — A.  Yes,  sir. 

Q.  And  you  did  all  that  in  this  five  or  six  seconds? — ^A.  I  re- 
mained there  about  six  minutes — five  or  six  seconds — as  I  said. 

Q.  But  you  dismounted  and  cinched  up  vour  horse  and  saw'  these 
men  go  across,  and  then  you  remounted  in  five  or  six  seconds,  is  that 
so? — A.  After  I  girthed  the  horse  I  got  on  horseback;  I  remained 
there  about  five  or  six  seconds  when  they  were  crossing. 

Q.  You  were  looking  toward  them  all  the  time? — A.  Looking, 
naturally. 

Q.  Was  your  horse  and  yourself  so  you  could  see? — A.  I  was  in 
the  middle  of  the  street,  but  they  were  running,  making  hardly  no 
noise,  running  on  tiptoe  right  across  the  alley. 

Q.  The  men  were  running  there,  were  they^ — A.  Yes,  sir, 

Q.  All  of  them  ? — A.  About  3  or  4  at  a  time. 
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Q.  Now  tell  the  court  your  best  recollection  of  the  whole  number  of 
soldiers  vou  saw  at  that  place. — A.  About  8  or  9,  I  think. 

Q.  All  together? — A.  Yes,  sir;  about  4  at  one  time  and  5  at  the 
other  time,  more  or  less. 

Q,  Were  these  all  very  black  men  or  were  some  of  them  what  we 
call  saddle-colored  negroes?-^ A.  No,  sir;  I  could  not  describe  them 
that  much. 

Q.  Did  they  have  hats  on? — A.  I  know  they  were  dark,  and  had 
uniform  and  hats. 

Q.  What  kind  of  trousers  did  they  have  on  ? — A.  Sort  of  a  yellow- 
ish pants. 

Q.  Did  they  have  on  leggings  or  not? — ^A.  I  did  not  notice. 

Q.  Did  you  notice  whether  they  had  on  tan  shoes  or  black  shoes? — 
A.  I  could  not  tell  that,  sir. 

Q.  Did  vou  notice  the  shirts  at  that  time? — A.  I  could  see  that 
some  was  dark  and  some  had  the  yellow  coats  on. 

Q.  Some  had  yellow  coats  on  and  some  had  dark  shirts  on? — A. 
Yes,  sir;  might  have  been  dark-blue  clothes,  but  it  looked  like 

Q.  Were  they  dark  blue? — A.  I  could  not  swear  they  were  blue, 
but  they  were  dark. 

Q.  Now,  how  far  were  you?  In  the  middle  of  that  street  (he  is 
pointing  to  where  you  were  on  Washington  street)  ?  How  far  were 
you  from  the  men  as  they  crossed  Fourteenth  street  there,  going 
down  the  alley? — A.  I  was  in  the  middle  of  the  street. 

Q.  How  far  were  you  from  the  alley?  What  is  that  distance? — 
A.  That's  about  120  feet,  I  think. 

Q.  No  light  there,  was  there,  at  the  crossing  of  the  alley  and  Four- 
teenth street? — A.  No,  sir. 

Q.  Was  this  a  bright  moonlight  night? — A.  No,  sir;  it  was  no 
moonlight,  but  then  it  was  not  dark — the  stars  were  out. 

Q.  You  could  not  tell,  then,  if  I  imderstood  vou  correctly,  whether 
some  of  these  negro  soldiers *were  tan  colored? — A.  I  could  not  tell 
you — I  know  they  were  dark  in  the  face. 

Q.  You  can't  tell  whether  any  of  them  were  what  we  call  mulat- 
toes? — A.  Real  neffro  color? 

Q.  Could  you  tell  whether  his  hair  was  kinky  or  straight  hair? — 
A.  I  could  see  that  they  were  sort  of  yellow  hats,  but  I  could  not  tell 
you  how  they  were. 

Q.  Talking  about  hair. — A.  No,  sir;  I  could  not. 

Q.  You  couldn't  tell  whether  he  had  kinky  hair  or  straight  hair? — 
A.  No,  sir;  I  couldn't. 

Q..I)id  I  understand  you  correctly  to  say  those  men  were  running 
across  that  alley  ? — A.   x  es,  sir. 

Q.  All  were  running,  eh  ? — A.  Four  at  a  time. 

Q.  You  testified  in  your  direct  examination  that  you  saw  them 
shoot  into  the  Cowen  house.  Where  were  you  when  you  saw  them 
shoot  into  the  Cowen  house?  Show  us  there. — A.  I  had  passed  al- 
ready Thirteenth  street. 

Q.  You  had  passed  Thirteenth  street  when  vou  saw  them  shoot  into 
the  Cowen  house? — A.  Yes;  j)assed  about  halt  a  block. 

Q.  Show  us  on  the  map,  will  you? — ^A.  (Witness  here  indicates  on 
map,  on  Washington  street,  miaway  between  Thirteenth  and  Four- 
teenth.)   When  the  shooting  was  gomg  on  in  this  direction. 
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Q.  You  saw  them  shoot  into  the  Cowen  house,  did  you? — A.  No, 
sir;  I  heard  the  shooting  in  that  direction. 

Q.  Now,  you  said  in  your  direct  examination,  "  When  I  got  to 
Fourteenth  street  they  got  to  shooting  in  the  alley  where  Mr.  Cowen's 
house  is." — ^A.  At  the  corner  of  Fourteenth  street?    I  never  did. 

Q.  That's  my  recollection,  and  that's  what  the  stenographer  says. 
Your  question  was  this :  ''  Q.  The  sound  of  the  shots  came  from  the 
reservation? — A.  Yes,  sir."  That's  the  recorded  evidence  of  yester- 
day, and  as  you  gave  it. — A.  I  don't  recall  giving  such  testimony  as  to 
I  seen  tlie  party  that  was  shooting  Mr.  Cowen 's. 

Q.  Did  you  testify  before  Mr.  Purdy? — A.  I  believe  I  did. 

Q.  And  were  you  shown  this  evidence  of  yours  all  written  out  in 
typewriter  after  you  had  testified  ? — A.  He  asked  me  questions  about 
it. 

Q.  Did  you  or  did  you  not  see  this  paper  after  it  was  written 
out? — A.  Yes,  sir. 

Q.  Did  you  sign  it? — A.  I  did. 

Q.  Did  you  state  in  answer  to  a  question,  "  Where  were  you  located 
at  that  time? — A.  I  was  on  mai-ket,  where  the  station  is.  Q.  Where 
is  that  located? — A.  In  the  center  of  the  town,  between  Eleventh 
and  Twelfth  streets.  (Then  I  omit  a  little.)  When  I  got  up  by 
Mrs.  Suder's  I  heard  the  shooting  going  on.  Wlien  I  got  to  Thir- 
teenth street,  on  the  comer,  they  had  just  got  through  shooting  at 
Mr.  Cowen's  house  and  I  stopped  there  for  a  moment,  and  then  the 
shooting  stopped  and  then  they  went  across  the  alley."  Did  you  so 
testify? — A.  Yes,  sir. 

Q.  Was  that  the  truth?— A.  Yes,  sir. 

Q.  Then  you  did  see  them  shooting  at  the  Cowen  house? — A.  I  did 
not  see  them.  I  made  that  remark  because  I  was  near  by  when  I 
heard  the  shooting  in  the  direction  of  Mr.  Cowen's.  I  did  not  see  the 
shooting. 

Q.  Then  when  you  stated  they  were  shooting  at  the  Cowen  house 
you  did  not  know  whether  they  were  or  not,  is  that  true? — ^A.  At  the 
very  moment  they  were  shooting  at  the  house ;  no,  sir. 

Q.  Then  you  knew  nothing  about  it  of  your  own  knowledge  whether 
they  were  shooting  at  that  house  or  not?— A.  Nothing  but  the  direc- 
tion of  where  the  shots  were  at,  after  I  saw  the  soldiers  go  through 
the  alley. 

.  Q.  When  did  you  learn  that  these  soldiers  were  actually  shooting 
at  the  Cowen  house? — ^A.  I  did  not  see  them. 

Q.  WTien  did  you  learn  that  these  soldiers  were  actually  shooting 
at  the  Cowen  house? — A.  It  was  because  a  policeman,  when  I  was 
going  near  Fourteenth  street,  he  met  me  and  told  me  they  were  shoot- 
ing at  the  Cowen  house. 

Q.  Then  you  swore  that  was  so  because  another  policeman  told  you 
so,  is  that  right? — ^A.  No,  sir. 

Q.  Didn't  you  say  that  was  when  you  knew  it? — A.  He  told  me 
they  were  shooting  at  the  Cowen  house  when  I  was  close  to  Four- 
teenth street. 

Q.  But  you  didn't  know  anything  about  that  of  your  own  knowl- 
edge— ^you  didn't  see  it  ? — A.  I  didnx  see  it ;  no,  sir. 

Q.  I  ou  didn't  know  anything  about  it  of  your  own  knowledge,  I 
mean  ? — A.  No,  sir. 
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Q.  Then  when  you  so  testified  here  you  were  mistaken? — ^A.  I 
would  like  tS  state  to  the  court  that  I  get  so  confused  I  don't  know 
w  hether  I  am  stating  right  or  not. 

Q.  Were  you  so  confused  that  night  you  didn't  know  ? — ^A.  I  was 
when  the  shooting  was  going  on. 

Q.  Yes;  it  seems  so.  You  didn't  know  very  well  what  was  going 
on  that  nifi;ht? — A.  From  what  I  heard,  you  know,  that  policeman 
told  me,  I  knew. 

Q.  Then  you  were  willing  to  swear  it  was  so  because  one  of  your 
policemen  told  you  so? — A.  Because  he  told  me  at  the  very  moment, 
in  the  moment  or  so  I  saw  the  soldiers  go  past  the  alley  into  the  other 
alley. 

Q.  Were  you  at  all  confused  when  you  saw  these  colored  men  run- 
ning across  the  alley  there,  across  Fourteenth  street? — A.  I  was; 
because  there  was  shooting  going  on. 

Q.  You  didn't  see  any  oi  them  stop  to  shoot  there  at  the  Cowei^ 
house? — A.  Not  at  the  Cowen  house. 

Q.  Nor  anywhere  near  it? — A.  Before  that  I  heard  shooting,  you 
know. 

Q.  One  minute.  Did  you  see  any  of  those  men  that  you  swear  are 
negro  soldiers,  stop  and  shoot  anywhere  near  the  Cowen  house?  Yes 
or  no? — A.  No;  I  didn't  see  any. 

Q.  Then  you  don't  know  of  your  own  knowledge,  I  ask  you  again, 
whether  they  shot  at  the  Cowen  house  or  not? — A.  No,  sir;  because  I 
didn't  see  them. 

Q.  Did  you  hear  any  volley  firing  there  besides  the  one  you  pointed 
out  was  fired  there? — ^A.  Oiuy  the  one  that  happened  betore. 

Q.  Did  you  hear  any  volley  firing  there  besides  the  one  you  pointed 
out  was  fired  there? — A.  I  do  not  understand  you. 

Q.  (Question  repeated.) — ^A.  Not  there. 

Q.  WTiere  did  you  go  to  next? — A.  From  there  I  returned  to  Thir- 
teenth street — ^Washington  street,  I  mean;  returned  from  Fourteenth 
street  by  Washington  street.  Returned  from  Fourteenth  street  to 
Thirteenth  street. 

Q.  And  then? — A.  I  turned  on  Thirteenth  street  toward  the  river. 

Q.  What  gait  did  you  go  at? — A.  Slow. 

Q.  In  a  walk? — A.  Fast  walk. 

Q.  All  that  distance,  eh? — A.  Yes,  sir. 

Q.  And  then  vou  kept  at  that  same  gait,  of  a  walk,  down  Thir- 
teenth street? — ^A.  Yes,  sir. 

Q.  You  were  not  confused  at  any  of  this  time,  or  were  you? — 
A.  At  that  very  moment  I  was. 

Q.  Did  you  change  the  gait  of  your  horse  at  all  before  he  was 
shot? — A.  No,  sir. 

Q.  He  was  going  at  a  walk  when  he  was  shot? — A.  Fast  walk ;  yes. 

Q.  And  where  did  your  horse  fall? — ^A.  Right  across  Elizabeth 
street. 

Q.  Whereabouts?  Show  us  on  the  map.  Show  us  exactly  where 
he  fell  on  Elizabeth  street. — ^A.  I  don't  understand  very  well  this 
map. 

Q.  That's  very  patent  whenever  you  are  in  trouble. 

(Map  was  explained  to  witness,  and  he  indicated  northwest  corner 
of  Elizabeth  and  lliirteenth  streets,  nearer  the  north  corner.) 
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O,  Is  that  where  your  horse  was  when  he  was  shot,  or  where  he 
felH~A.  Yes,  sir;  this  is  the  corner  of  Elizabeth  str4et^  and  right 
across  on  this  corner  of  the  sidewalk  is  where  he  fell.  (Shot  on  tiie 
north  corner  and  fell  on  the  west  corner,  across  the  street,  as  indi- 
cated on  map  by  witness,) 

Q.  How  close  to  the  light  was  he  when  he  fell  ? — A.  Jnst  across  the 
street.     About  here  is  w^here  the  light  was, 

Q,  How  far  from  the  light  was  tlie  horse  when  he  fell  (for  instance* 
the  light  w^as  in  this  corner)  ?— A.  I  think  it  was  abont  fifteen  or 
twenty  minntes  from  there— 15  feet — from  where  the  light  was. 

Q,  Wliich  side  of  the  light  was  it  I  Was  it  on  the  garrison  side  of 
the  light  or  on  the  other  side  of  the  light?— A.  On  the  other  side. 

Q.  Away  from  the  garrison,  then  ? — A.  It  is  where  Mr,  Wref ord's 
office  is. 

Q.  Fifteen  or  20  feet  away  from  the  light,  then,  and  in  the  oppo- 
•site  direction  from  Fort  Brown— away  from  Fort  Brown,  was  itf— 
A.  Ko;  on  the  opposite  side;  it  was  just  about  a  sitting  door  opposite 
Mr,  Wreford's  office.     It  is  on  the  opposite  side  of  Fort  Brown* 

Q,  About  two  doors  from  the  corner  ?^A,  Two  doors  from  Mr, 
Wre ford's  office, 

Q.  Which  way  did  the  horse  fall?  Did  he  fall  toward  the  hotel 
or  did  he  fall  toward  the  garrison  or  awa^y  from  the  garrison?— A. 
No,  sir;  he  fell  right  on  the  edge  of  the  sidewalk  of  Mr.  Wreford's 
office, on  the  opposii*?  Bide  of  the  ri^^vivation. 

Q.  Was  the  horse's  head  away  from  tie  garrison  or  toward  the 
garrison? — A.  No^  sir;  right  on  the  sidewalk,  across.  For  instance, 
here  runs  the  street  and  the  horse's  neck  was  right  here. 

Q*  Across  Elizabeth  street?— A,  And  the  ditch,  on  the  edge  of  the 
sidewalk,  and  there's  where  I  was  lying. 

Q,  You  were  lying,  then,  in  the  gutter ?^ — A,  In  the  gutter;  but 
the  horse's  head  was  across  the  ditch. 

Q.  And  his  head  pointed  toward  the  Kio  Grande  River  ?*-A*  To- 
ward Mr.  Wreford's  office* 

Q.  That's  toward  the  river?— A*  Well,  yes;  from  there  that  is 
toward  that  way  is  toward  the  river. 

Q,  He  was  still  going  down  Thirteenth  street?  He  did  not  turn 
around  and  fall? — A.  From  the  corner  I  was  about  20  feet  back  this 
way  toward  the  town.     He  fell  there  because  he  was  stumbling* 

Q.  (Drawing  on  a  piece  of  paper,)  Here's  the  office  here;  here 
is  the  sidewalk,  Tlie  horse  fell  with  his  head  on  the  walk,  and  he 
was  that  way,  was  hej  and  you  were  lying  with  your  head  toward  the 
garrison*  Was  your  head  toward  the  garrison,  or  in  what  direc- 
tion?—A,  Excuse  me,  I  am  not  a  very  good  geographic.  (Witness 
draws  on  paper.)  This  is  the  river  and  this  is  the  street,  and  this  is 
Thirteenth  street,  so  here  is  the  corner,  for  instance,  and  right  here 
is  where  Mr,  Wreford*s  office  is.  The  horse — I  got  shot  on  the  cor- 
ner, and  it  stumbled  and  came  down  here.  Here  is  one,  for  instance- 
one  door  of  the  office — and  this  is  the  other  door  of  Mr.  Wreford's 
office.    That's  the  best  I  could 

Q.  Was  he  directly  in  front  of  Mr.  Wreford's  office?— A.  There- 
fore my  head  was  this  way,  right  here. 

Q.  Your  head  was  pointing  directly  across  Elizabeth  street?— A, 
My  head  was  pointing  just  opposite  ilr.  Wreford's  office,  about  20  feet 
on  this  side  oi  Mr.  Wreford's* 
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Q,  Here's  your  horse.  Here  you  are  sitting  on  him;  did  he  fall 
this  way,  or  how? — ^A.  Over  that  way. 

Q.  Away  from  Thirteenth  street,  or  toward  Thirteenth  street? — ^A. 
No;  on  Thirteenth  street  toward  the  river. 

Q.  How  did  the  horse  fall;  on  his  left  side  or  on  his  right  side? — 
A.  On  this  side. 

Q.  On  the  right  side? — ^A.  Yes,  sir. 

Q.  You  are  sure  of  that  ? — A.  Yes. 

Q.  Fell  over  to  the  right? — A.  Because  I  recall  I  had  this  leg  under 
the  horse  (indicating  left  leg).  You  are  right,  Colonel;  it  tell  tJ^s 
way,  and  my  left  leg  was  under  here,  and  my  head  here  right  in  the 
direction  of  the  sidewalk. 

Q.  And  the  horse's  head  was  pointing  toward  Mr.  Wreford's  office, 
was  it? — ^A.  Yes,  sir. 

Q.  How  long  do  you  calculate  it  took  you  to  come  from  the  corner 
of  Fourteenth  street  and  Washington  around  to  where  your  horse  waH 
shot;  you  made  all  that  distance  at  a  walk? — A.  How  long? 

Q.  Yes. — A.  I  could  not  tell  you,  sir;  I  was  excited,  and  I  could 
not  state  exactly  how  many  minutes  it  would  take  me. 

Q.  We  did  not  ask  exactly ;  we  would  like  to  know  your  best  recol- 
lection though. — ^A.  I  could  not  tell  the  time;  perhaps,  you  know,  in 
the  gait  I  was  going,  just  a  walk,  perhaps,  you  know,  in  about  eight 
minutes,  ten  minutes,  more  or  less;  I  could  not  tell  exactly. 

Q.  Where  were  vou  when  you  first  saw  some  soldiers  after  you 
turned  to  go  back  from  Fourteenth  street  and  pass  over  this  distance 
we  are  just  speaking  of? — ^A.  Where  did  I  see  them  first? 

Q.  Where  were  you  when  you  again  saw  soldiers,  after  you  left 
the  comer  of  Fourteenth  street  and  Washington  street  and  turned 
and  walked  your  horse  back  there,  back  to  Thirteenth  street?  Where 
were  you  exactly? — A.  When  I  saw  them,  when  I  passed  the  alley 
on  Thirteenth  street. 

Q.  You  did  not  see  them  then  until  you  had  gotten  dear  around 
to  the  alley  on  Thirteenth  street? — A.  When  I  crossed  the  alley 
across 

Q.  How  many  men  did  you  see  there? — A.  There  were  about  15  or 
20,  more  or  less;  I  could  not  count  them. 

Q.  Locate  them  for  me;  tell  me  exactly  where  they  were.  Were 
they  all  in  a  bunch  or  where  were  they? — A.  On  files,  two  files,  one 
on  each  side  of  the  alley. 

The  court  then,  at  12  o'clock  m.,  adjourned  to  meet  at  10  o'clock 
a.  m.  Monday,  February  11, 1907. 

Chas.  E.  Hay,  Jr., 
Captain^  Acting  Judge- Advocate^  Judge- Advocate. 
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Headquarters  Department  of  Texas, 

San  Antonio,  Tex.,  February  11,  1907. 
The  court  met,  pursuant  to  adioumment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  coimsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedmgs  of  February  9  was  dispensed  with. 

M.  Y.  DoMiNGUEZ  again  appeared  before  the  court,  was  reminded 
he  was  still  under  oath,  and  testified  as  follows: 

CONTINUATION   CROSS-EXAMINATION. 

Q.  Is  there  a  fence  around  or  touching  the  Miller  Hotelt — ^A, 
Fence?     No,  sir;  not  by  the  alley. 

Q.  Is  there  a  fence  around  or  touching  the  Miller  Hotel  ? — A.  Not 
by  the  alley. 

Q.  Is  there  a  fence  with  a  gate  in  it  anywhere  near  the  Miller  Hotel, 
either  on  the  alley  or  ofif  the  alley?— A.  No,  sir. 

Q.  Then  why  did  you  testify  in  the  examination  before  Mr.  Purdy 
anything  about  the  gate  at  the  Miller  Hotel? — A.  There  is  a  gate  at 
the  Miller  Hotel  in  the  alley. 

Q.  Gate  to  what?— A.  Miller  Hotel. 

Q.  How  far  from  the  comer  of  the  Miller  Hotel — that  is,  the  comer 
on  Thirteenth  street  and  the  alleys-is  this  gate?  How  far  from  the 
comer  is  it? — A.  It  is  from  the  middle  of  Thirteenth  street  to  where 
the  gate  is,  more  or  less,  it  is  25  feet. 

O.  The  oistance  we  called  for  is  from  the  comer  of  the  Miller  Hot^I 
itself  on  the  alley.  How  far  is  it  from  the  comer  of  that  building  to 
the  ffate? — A.  From  the  gate  to  the  comer  of  where  the  building  is — 
of  Thirteenth  street — ^it  is  about  20  feet,  more  or  less. 

Q.  Go  and  show  us  on  the  map  where  it  is,  j>lease. — ^A.  I  am  not  a 
very  good  geograj^her. 

Q.  (Indicates  Miller  Hotel  to  witness  on  map.)  Is  it  in  the  building 
or  is  it  in  the  back  of  the  building?  From  that  corner  there  how  far 
is  it  to  the  gate?    Put  your  hand  on  the  gate. — A.  About  here. 

Q.  It  opens  right  into  the  building,  then,  does  it? — A.  It  is  an  open 
gate. 

Q.  Does  it  open  into  the  building  itself,  or  does  it  open  into  the 
yard  of  the  building? — A.  I  don't  recollect,  sir. 

Q.  How  long  has  that  hotel  been  built? — A.  Many  years. 

Q.  And  you  have  been  hving  there  as  a  poHoeman  tor  twenty-five 
years,  you  stated. — A.  Because  it  is  always  open;  always  is  open.  It 
IS  the  gate  they  use  to  take  out  the  scavenger,  and  thin^  like  that. 

O.  And  you  don't  know  whether  that  o])ens  directly  into  the  yard 
of  the  place  or  whether  it  opens  into  the  building  itself  ?— A.  No,  .sir. 

Q.  Have  you  ever  been  hj  that  building  on  th^t  alley? — ^A.  I  have 
passed,  not  very  often,  at  night — ^just  ])assed — ^but  I  never  noticed, 
as  it  is  an  alley  that  is  not  very  passable  by  the  people. 

3.  Was  the  gate  open  or  snut  the  night  in  question,  when  these 
iers  were  there? — A.  I  don't  recollect,  sir,  because  I  did  not  go 
in  the.  alley. 

Q.  Why  did  you  mention  this  gate  at  all  in  your  evidence  if  you 
did  not  see  it  and  did  not  notice  it? — A.  Because  it  is  a  gate  Uiere; 
it  is  constantly  there;  it  is  a  gate. 
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Q.  Now,  when  you  left  Fourteenth  street  and  walked  your  horse 
down  Washington  and  then  tunied  down  Thirteenth  and  when  you 
got  to  the  alley  and  were  crossing  the  alley  you  said  a  volley  was 
fired  at  you.  Is  that  correct? — A.  I  heard  a  word  first  and  unme- 
diately  £dFter  that  a  volley. 

Q.  ^Exactly  where  were  you  when  the  volley  was  fired? — ^A.  As  I 
crossed  the  alley. 

Q.  Were  you  nearer  the  King  house  or  the  Miller  Hotel? — A.  It 
was  more  inclined  to  the  Miller  Hotel  side. 

Q.  What  were  these  men  doing  that  fired  the  volley? — A.  There 
were  one  file  on  each  side  of  the  alley. 

Q.  What  were  they  doing? — ^A.  When  they  fired  the  volley? 

Q.  What  were  thev  doing? — A.  Moving. 

Q.  At  what  gait;  nowrapidlv? — ^A.  From  Miller  Hotel  ? 

Q.  Were  they  running  or  walking  or  trotting,  or  what?— A.  Walk. 

Q.  In  single  fiile? — ^A.  It  was  a  volley  fire. 

(X  Were  they  walking  in  single  fiile,  one  behind  the  other,  or  how  ? — 
A.  It  was  one  oehind  the  other,  more  or  less. 

Q.  Tell  the  court;  we  want  to  know;  not  more  or  less;  we  want 
to  know.  Were  those  men  one  behind  the  other  in  files  or  not? 
That's  what  you  have  testified  to. — ^A.  They  were  on  both  sides  of 
the  alley,  ana  they  were  in  single  fiile,  one  benind  the  other. 

Q.  One  behind  the  other,  eh?-^A.  More  or  less;  I  could  not  say 
exactly;  a  straight  line. 

Q.  feut  they  were  not  two  or  three  abreast? — A.  No,  sir. 

Q.  Only  one  abreast,  eh? — A.  Yes,  sir. 

Q.  On  either  side  of  the  street? — A.  Yes,  sir. 

Q.  How  far  was  the  leading  man  of  each  fiile  from  the  comer  when 
you  first  saw  them? — A.  I  could  not  tell  you. 

Q.  We  want  your  best  judgment,  because  you  recognized  them 
there,  didn't  you? — A.  I  passed  by  at  a  fast  walk,  and  I  could  not 
identify  them,  who  was  in  front  or  not. 

Q.  lou  coiild  not  exactly  identify  who  was  in  front;  is  that  what 
I  imderstood  you  to  say? — A.  I  could  see  they  were  soldiers. 

2.  But  you  say  you  could  not  identify  who  was  in  front? — A.  I 
d  not  identify  which  man  was  in  front;  I  know  it  was  a  soldier. 

Q.  How  far  was  this  leading  man  from  you? — A.  From  me? 
They  must  have  been  20  or  25  feet. 

Q.  Were  they  opposite  the  gate? — A.  When  they  fired? 

Q.  Were  these  men  opposite  the  gate  you  testified  to  in  your  direct 
examination? — ^A.  About  the  gate. 

Q.  Were  they  or  were  they  not  opposite  this  gate? — A.  Only  one 
file  was  right  where  the  gate  was. 

Q.  Where  was  the  other  one? — A.  On  the  opposite  side. 

Q.  Were  they  abreast  of  each  other  or  one  ahead  of  the  other? — 
A.  One  behind  the  other  in  file. 

O.  There  was  two  files,  one  on  each  side  of  the  alley? — ^A.  One  on 
each  side. 

Q.  The  one  on  the  .Miller  side  was  right  opposite  to  the  gate? — 
A.   I  es,  sir. 

Q.  And  the  one  on  the  other  side  was  where? — A.  Right  opposite 

the  other.  vn  j        i    i. 

Q.  Were  they  abreast  of  each  other?     Now,  you  testified  on  last 

Saturday,  in   answer   to    the   judge-advocate,  as  follows:  **Q.  Tell 
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again  what  you  saw  from  the  comer. — A.  From  the  comer  of  Wash- 
ington street  I  saw  some  Government  soldiers  coming  across  the 
alley  near  Mr.  Co  wen's  house.  When  they  came  across  the  alley  I 
came  down  toward  Miller  Hotel  and  the  alley,  and  when  they  got 
about  25  feet  in  the  alley,  about  25  feet  from  the  gate  of  the  Miller 
Hotel,  in  the  alley,  I  was  going  down  Elizabeth  street."  That's  cor- 
rect is  it? — ^A.  When  I  was  passing  the  alley? 

Q.  Is  that  testimony  correct  or  not?  Yes  or  no.  I  will  read  it 
again.  The  part  I  am  particularly  anxious  about  is  this:  *'I  came 
down  toward  Miller  Hotel  and  the  alley,  and  when  they  got  to  about 
25  feet  in  the  alley,  about  25  feet  from  the  gate  of  the  Miller  Hotel, 
in  the  alley,  I  was  going  down  Elizabeth  street."  Is  that  correct  or 
not?— A.  In  the  alley? 

Q.  Can  you  read? — ^A.  I  can  read  a  little. 

S.  With  the  permission  of  the  court,  I  would  like  the  witness  to 
his  own  answer;  I  don't  want  to  confuse  him.  I  want  his  best 
judgment  as  to  these  facts;  we  are  entitled  to  it,  and  if  he  can  read 
English  we  want  him  to  tell  us  this.  This  is  a  transcript  of  the  record 
that  has  been  furnished  us  in  due  course.  There  is  the  question 
right  there  and  here  is  the  answer. 

(Witness  reads.) 

Q.  That's  the  only  question  we  are  interested  in.  Have  you  read 
it? — A.  Yes,  sir. 

Q.  Do  vou  understand  it? — A.  Yes,  sir. 

Q.  Is  that  correct  or  not?    Yes  or  no. — ^A.  I  did  pass  by. 

Q.  Is  that  answer  correct  or  not? — ^A.  As  I  passed  the  alley,  it  is 
so;  as  I  passed  the  alley  toward  Elizabeth  street. 

Q.  Then  as  you  passed  the  alley  at  Elizabeth  street  it  is  correct 
that  those  men  were  25  feet  from  that  gate? — A.  As  I  passed? 

Q.  Were  they  or  were  they  not  26  feet  from  that  gate?  That's 
what  you  said  Saturday,  I  want  to  know  whether  you  are  going  to 
stick  to  it  or  not? — A.  As  I  was  riding  on  horseback,  yes. 

Q.  Were  they  or  were  they  not? — ^A.  To  where  I  was,  yes,  it  is  25 
feet. 

Q.  Then  when  you  said  they  were  25  feet  from  the  gate,  they  were 
not  25  feet  from  the  gate? — A.  On  the  street,  yes;  but  from  the  build- 
ing to  the  gate  it  is  about  25  feet. 

Q.  Didn't  you  say  here  they  were  25  feet  from  the  gate?  Yes  or 
no. — A.  Yes,  sir. 

Q.  Were  they  25  feet  from  that  gate  or  not? — A.  Yes,  sir. 

Q.  The  men  were? — ^A.  Yes,  sir. 

Q.  Now,  where  were  they  then?  This  morning  you  testified  they 
were  abreast  of  the  gate;  Saturday  you  said  they  were  25  feet  from 
the  gate;  now  tell  this  court;  that's  what  we  want  to  know^ — ^A.  They 
were  by  the  gate,  one  on  each  side  of  the  building. 

Q.  How  far  were  they  from  you  ? — ^A.  About  25  feet. 

Q.  And  yet  you  don't  know  whether  that  gate  enters  into  the 
house  or  into  the  courtyard? — A.  I  make  the  rounds;  I  .never  go 
through  alleys;  I  just  take  the  streets. 

(J.  How  did  you  happen  to  see  that  gate  that  night? — ^A.  Because 
it  is  a  large  gate. 

Q.  What  color  is  it? — A.  It  is  painted,  sir.  sort  of  a  dark  green. 
It  is  almost  washed;  it  has  not  been  painted  tor  a  long  time;  I  can't 
exactly  make  an  explanation  of  what  color  it  is. 
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Q.  Dark  color,  is  it? — ^A.  It  looks  dark. 

Q.  Was  there  any  light  "in  that  gate  at  night? — A.  No,  sir;  there 
is  no  street  in  the  alley. 

Q.  I  asked  you  if  there  was  a  light  in  or  near  that  gate? — ^A.  No, 
sir. 

Q.  Was  there  any  light  in  the  alley  at  all? — ^A.  Inside  the  alley 
there  is  not. 

Q.  Is  there  any  house  on  the  opposite  side  of  the  alley  from  Miller 
Hotel? — ^A.  There  is  a  brick  building — Mr.  Bolack's. 

p.  Does  that  come  right  out  to  the  alley?— A.  Yes,  sir;  it  is  a 
brick,  built  right  up. 

Q.  To  the  comer? — ^A.  Yes,  sir. 

Q.  And  the  Miller  Hotel  is  built  up  to  the  comer? — A.  Yes,  sir. 

Q.  And  this  was  a  reasonably  dark  night  ? — A.  It  was  a  clear  night; 
it  was  not  moonlight,  but  it  was  a  clear  night. 

Q.  Was  it  bright  or  dark? — A.  It  was  a  clear  light. 

Q.  I  think  you  said  the  street  lamps — one  was  on  the  corner  of 
Washin^on  and  the  other  on  the  comer  of  Elizabeth  street;  that's 
correct,  is  it?— A.  Yes,  sir. 

Q.  What  kind  of  illuminating  material  do  they  use?  Coal  oil? — A. 
Yes,  sir. 

Q.  So  you  had  two  coal-oil  lamps,  one  on  the  comer  of  Washington 
and  one  on  the  comer  of  Elizabetn? — A.  Yes,  sir. 

Q.  And  I  believe  you  said,  you  testified,  you  saw  these  men  by  the 
assistance  of  these  fights,  one  on  the  comer  of  Washington  and  one 
on  the  comer  of  Elizabeth.  Did  you  or  did  you  not  so  testify? — A. 
On  the  street;  yes,  sir. 

Q.  Is  it  so?— A.  Yes,  sir. 

Q.  Then,  wilJ  you  tell  this  court  how  it  is,  with  a  three-story  build- 
ing on  one  corner  and  a  brick  buDding  on  the  other  comer,  you  ccnild 
get  the  advantage  of  an  artificial  light  half  block  away,  which  could 
not,  by  any  possibility,  shine  on  these  men? — A.  It  was  clear  enough 
to  recomize  them. 

O.  Then  you  did  recognize  those  men  by  the  natural  light  instead 
of  tne  artificial  Ught? — ^A.     In  the  alley;  yes,  sir. 

^  Q.  Then  when  you  said  to  this  coiirt  last  Saturday  that  you  recog- 
nized them  by  means  of  the  artificial  light,  you  were  mistaken? — 
A.  I  am  not  mistaken. 

Q.  Whichlight  did  you  recognize  them  by? — A.  On  the  Thirteenth 
street  side  I  could  more  plainly  see  by  the  two  lights. 

Q.  I  am  talking  about  the  alley;  how  did  you  recognize  them? 
By  the  artificial  light  in  the  alley? — ^A.  In  the  alley  it  was  not 
necessary. 

(5.  It  was  not  possible,  was  it,  to  see  these  men  in  the  alley  by  arti- 
ficial light? — A.  I  could  see  them  plainly;  it  was  a  clear,  light  night. 
As  I  have  stated,  I  could  see  them  plainly  to  recognize  them  in  that 
distance. 

Q.  I  wish  you  would  show  the  court  about  how  far  these  men 
were  from  you.     Show  us  in  the  court  room. — A.  When? 

Q.  When  they  fired  that  volley  at  you  as  you  were  crossing  the 
alley  on  Thirteenth  street. — A.  About  25  feet. 

Q.  Show  us;  we  want  to  know. — A.  As  far,  where  the  United 
States  flag  is  to  where  the  other  United  States  flag  is,  more  or  less. 

Q.  Then  from  that  flag  there  to  that  flag  back  there  is  as  near  the 
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distance  as  you  can  give? — ^A.  About  25  feet,  more  or  less;  it  might 
be  less;  I  have  not  counted;  just  judge.  • 

Q.  And  you  saw  them  by  the  assistance  of  the  natural  Hght,  natural 
starlight  mght?  That  night  between  these  two  houses?— A.  In  the 
alley,  yes,  su*;  because  it  was  a  clear  night.  The  stars  were  all  out, 
and  it  was  not  dark;  there  was  no  cloud  at  all;  it  was  a  clear,  light 
night. 

Q.  Now,  vou  walked  along  after  this  voJley  was  fired  there — only 
one  volley  fired  at  you  while  you  were  in  that  crossing  of  Thirteenth 
street  and  the  alley.     Is  that  correct? — ^A.  I  was  crossing  the  allev. 

Q.  What  I  want  to  know  is  this :  Was  there  one  or  more  volleys  fired 
at  you  while  you  were  on  the  alley  on  Thirteenth  street  while  you 
were  making  that  crossing? — ^A.  Only  one  volley. 

Q.  Where  were  you  when  the  next  shots  w§re  fired  at  you? — A.  I 
was  about  40  feet,  I  think,  40  or  50  feet. 

O.  Forty  or  50  feet  from  where? — ^A.  From  the  gate  to  the  comer 
of  tne  alley  to  Thirteenth  street. 

Q.  But  you  had  gotten  by  the  comer  of  the  Miller  Hotel  or  not, 
down  Elizabeth  street? — A.  No,  sir;  not  yet. 

Q.  Then  you  we>e  stUl  in  the  crossing  then? — A.  I  had  passed.  I 
don't  understand. 

Q.  This  is  very  importitnt,  and  we  want  your  best  recollection.  You 
were  right  in  there  whej^  his  pointer  is,  where  the  alley  crosses  Thir- 
teenth street;  when  the  first  volley  was  fired  you  were  moving  along 
at  a  walk  toward  Elizabeth  street.     Is  that  coirect? — A.  Yes,  sir. 

Q.  Was  there  more  than  one  volley  fired  at  you  when  you  were  in 
that  crossing?— A.  No,  sir. 

Q.  Where  were  you  when  the  next  volley  was  fired? — A.  Down 
toward  Elizabeth  street. 

Q.  About  how  far  from  the  corner  of  Miller  Hotel?  -How  far  down 
that  street  had  you  come? — A.  About  40  feet,  more  or  less. 

Q.  Did  these  men  come  on  up  to  the  CQrner  in  the  meantime? — A. 
They  came  out. 

3.  I  mean  from  the  alley?  You  said  that  when  they  fired  the  first 
ftv  they  were  in  the  alley. — A.  Yes,  sir. 

Q.  Where  were  they  when  they  fired  the  second  volley?  Did  they 
come  on  up  to  the  crossing? — A.  They  had  come  out. 

Q.  In  open  view,  eh?  About  where  were  they  when  they  fired  the 
next  volley — the  men  themselves? — A.  They  must  have  fired  at  the 
corner,  just  as  they  come  out  on  Thirteenth  street,  going  toward  Eliza- 
beth. 

Q.  You  showed  us  last  Saturday  the  position  in  which  you  were 
when  these  men  there  fired  at  you.  When  did  you  assume  that  posi- 
tion— whereabouts  were  you? — A.  After  the  volley  was  fired  at  me  I 
always  kept  my  head,  my  face  backward.  There  i^  danger  of  a  man 
losing  his  eyesight  where  the  danger  is. 

Q.  Now,  what  I  want  to  know  exactly  is,  where  were  you  when  you 
turned  and  looked  over  your  left  shoulder  toward  these  men  ?  Where- 
abouts were  you? — A.  Just  as  I  passed  the  alley  I  had  my  face  back- 
ward. 

Q.  Then,  did  you  ride  that  way  until  your  horse  fell? — A.  Yes,  sir. 

Q.  Will  you  show  us  again  how  you  rode  ?  Just  what  position  you 
assumed. — A.  In  what  position  1  was? 


Feb.  11, 1007.]  AFFRAY  AT  BROWNSVILLE,   TEXAS,  139 

Q.  Yes;  exactly.  Show  us  how  you  held  your  bridle.  I  want 
you  to  assume  this  chair  is  the  Miller  Hotel  and  this  the  comer.  You 
were  going  down  that  way  toward  Elizabeth  street  and  the  men 
were  behind  you,  as  you  said.  Now,  show  us  how  you  were. — A. 
On  my  stirrups  this  way;  turned  back  this  wav. 

Q.  And  you  rode  in  that  position  imtil  you  fell  from  your  horse  t — 
A.  From  when  I  got  shot;  then  I  didn't  look  back. 

Q.  Just  where  did  you  get  shot?— A.  At  the  comer  of  Elizabeth 
street,  or  on  this  side  of  the  street,  right  on  the  comer. 

Q.  Then  you  were  away  from  the  alley? — ^A.  Yes,  sir;  I  had 
passed  already. 

Q.  But  you  were  in  Elizabeth  street  when  you  were  shot? — A. 
No,  sir;  just  as  I  approached  the  comer  of  Ehzabeth  street.  For 
instance,  Elizabeth  street  runs  across  like  this,  and  as  I  got  on  the 
street  right  here  in  this  position,  and  when  I  got  shot  my  arm  fell 
and  the  reins  fell,  and  I  took  them  with  the  other  hand  like  this,  and 
the  horse  stumbled,  and  I  kept  on  across  the  street  and  fell. 

Q.  After  you  were  shot  there  was  an  interval  when  you  had  to 
look  at  your  horse? — ^A.  No,  sir;  I  was  looking  to  see  if  I  would  not 
fall  under  the  horse. 

Q.  You  stated  that  you  turned  and  tabbed  the  reins  with  your 
left  hand ;  that  is,  when  you  felt  the  rein  fall  out  of  your  right  hand  ?— 
A.  Yes,  sir. 

Q.  You  received  the  shot  right  at  the  comer  of  Elizabeth  street  and 
Thirteenth?— A.  As  I  approached  the  comer  of  Elizabeth  street  at 
the  comer,  but  away  from  the  comer.  Right  at  the  comer  my  inten- 
tion was  to  turn  this  way. 

Q.  But  you  had  not  turned  yet? — A.  I  had  not  turned  yet. 

Q.  You  were  goin^  to  turn  to  the  right? — ^A.  Yes. 

Q.  You  were  looking  back  when  you  got  shot? — A.  No,  sir. 

Q.  What  were  you  doing? — A.  When  I  got  shot  my  reins  dropped 
and  I  got  hold  this  way. 

Q.  You  were  sitting  this  way  when  you  were  actually  shot? — 
A.  Yes,  sir. 

Q.  Then  you  immediately  looked  around  and  grabbed  the  horse;  is 
that  correct? — ^A.  Yes,  sir. 

Q.  Where  were  these  soldiers  at  this  time? — A.  In  two  files,  one  on 
each  side  of  the  building — ^one  on  the  Miller  Hotel  and  one  on  the  King 
Building  side. 

Q.  Were  they  in  files  or  were  they  abreast  of  each  other? — A.  One 
behind  the  other. 

Q.  Had  one  file  of  them,  as  you  say,  of  eight  or  ten  men  coming 

down  the  sidewalk  on  that A.  On  the  King  side;  one  on  the  other 

side. 

Q.  How  far  down  that  street  had  they  come,  the  farthest  point  they 
came  down  Thirteenth  street? — A.  About  60  feet  fiom  the  comer  of 
the  alley. 

Q.  And  that  left  them  how  far  from  you  ? — A.  Sixty  feet,  more  or 


Q.  Then  that's  approximately  120  feet  from  the  alley  to  Elizabeth 
street? — A.  Yes,  sir. 

Q.  Then  your  horse  stumbled  on  across  and  you  turned  him  a  little 
inside  Ehzabeth  street,  did  you,  so  that  he  fell  in  front  of  Mr.  Wref ord's 
office?— A.  Yes. 
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Q.  When  did  he  commence  to  show  he  was  shot? — ^A.  Just  as  soon 
as  we  arrived  by  the  Wreford  sidewalk  he  fell. 

Q.  Did  vou  notice  he  was  shot  before  that? — ^A.  I  noticed  he  was 
wounded,  because  he  was  trying  to  he  down  and  I  lifted  him  up;  held 
him  by  the  reins  that  way. 

Q.  How  long  after  you  were  shot  was  it  before  you  first  noticed 
these  men  tiptoeing  back  toward  the  alley? — ^A.  Immediately,  just 
after  they  came  out  they  went  tiptoeing. 

Q.  Now,  how  were  these  men  moving  from  the  time  they  came  into 
Thirteenth  street  until  they  started  to  tiptoe  back?  What  gait  were 
they  at?— A.  They  were  walking  fast,  but  not  trotting;  just  walking 
fast. 

Q.  Were  they  tiptoeing  as  they  came  down  toward  you  or  only 
when  they  started  back?— A.  When  they  turned  back? 

Q.  Yes. — ^A.  Tiptoeing,  making  hardly  any  noise. 

Q.  Were  they  not  making  considerable  noise  with  their  gunst — 
A.  Yes;  I  could  see  the  flash  of  the  guns. 

Q.  Didn't  the  shooting  keep  up  after  you  fell  ? — ^A.  After  I  fell  they 
gave  a  volley  and  when  I  was  down,  struggUng  to  get  my  leg  from 
under  the  horse,  another  volley  was  fired;  1  suppose  they  thought  I 
was  killed  and  they  returned  back. 

Q.  But  they  wanted  to  make  a  sure  thin^  of  it  and  fired  another 
volley  at  you  while  you  were  down? — A.  While  I  was  down;  yes. 

Q.  Where  did  those  shots  go? — A.  By  Mr.  Wreford's. 

Q.  Did  you  see  any  of  them  hit? — A.  No;  because  I  was  sick  in 
bed  for  a  month. 

Q.  Have  you  ever  seen  them? — A.  No. 

Q.  You  don't  know,  then,  of  your  own  knowledge,  whether  they 
hit  or  not — ^whether  tnis  volley  that  was  fired  was  fired  at  you,  do 
you? — ^A.  Yes. 

Q.  Did  you  see  the  men  pointing  their  guns  in  your  direction, 
after  you  were  Ij'ing  down?  We  are  talking  about,  did  you  or  did 
you  not,  at  that  time  see  the  men  shooting  at  you?— A.  While  I 
was  down,  no. 

Q.  Did  you  not  so  testify  in  your  direct  examination,  that  after 
you  were  lying  down  they  nred  a  volley  at  you,  while  you  were  stUl 
down?    Did  you  or  did  you  not  so  testify?— A.  Yes,  sir. 

Q.  Was  it  true  or  not? — ^A.  It  was  true,  because  the  volley  that 
was  fired  before  that  it  was  immediately  after  that,  and  there  was 
nobody  else  in  that  direction. 

Q.  I  will  ask  you  again.  Do  you  know  of  your  own  knowledge, 
after  your  horse  fell  down  with  you  and  you  were  lying  down  there, 
that  these  men  actually  fired  another  volley  at  you? — A.  Yes;  yes, 
I  do. 

Q.  How  do  you  know  it? — ^A.  Because  the  volley  fired  immediately 
after  this  volley  was  in  the  same  direction  that  was  fired  by  me. 

Q.  How  do  you  know  ? — A.  Because  they  were  fired  at  me. 

Q.  How  do  you  know? — ^A.  Because  my  horse  was  shot. 

Q.  Did  you  see  your  horse  hit  at  that  time,  while  you  were  still 
lying  down  ? — ^A.  The  horse  had  a  shot  in  his  head. 

Q.  W^hile  you  were  still  lying  down? — ^A.  When  I  got  up. 

Q.  Was  that  shot  in  his  head  while  you  were  lying  down? — ^A.  Yes, 
sir. 

Q.  You  are  sure  of  that? — A.  Yes,  sin 
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Q.  Then,  why  did  you  say  awhile  ago  that  you  didn't  see  any  of 
those  shots  hit  ^— A.  I  mean  the  house  I  did  not  see  hit,  but  I  saw*^  the 
hoirse. 

O.  While  you  were  lying  down  there,  vou  actually  saw  your  horse 
hitf— A.  Yes,  air;  because  he  raised  up  his  head  and  then  it  fell;  he 
tfarowied  his  bead  down  to  the  sidewalk. 

O.  Whereabouts  on  the  head  did  it  hit  him? — A.  Behind  the  ear 
(mdicatmff  left  ear). 

Q.  Whue  his  head  was  still  tying  on  the  sidewalk? — A.  Yes,  sir. 

Q.  Is  that  the  only  one  of  those  volleys  you  saw  fired  while  you  were 
lying  down  that  you  saw  hit? — ^A.  Yes;  the  last  volley;  yes. 

Q.  Did  you  ever  t^ll  anybody  else  that  before,  about  that  hitting 
your  horse  at  that  time*— A.  No,  sir. 

O.  YHiy  did  you  think  of  it  now? — A.  I  never  was  asked,  but  I 
spoke  about  it,  about  the  shooting  at  me. 

Q.  What  made  vour  horse  fdl?— A.  The  first  shot. 

Q.  Where  did  that  hit  him? — ^A.  I  could  not  tell  you  where,  but  I 
knew  afterwards,  you  know,  that  it  was  hit  right  under  the  leather  of 
my  saddle. 

Q.  Was  that  the  only  shot  that  hit  him  before  he  fell? — ^A.  When 
he  stumbled? 

O.  Was  that  the  only  shot  that  hit  him  when  he  fell? — ^A.  It  was 
in  tne  head,  afterwards,  wh^n  he  was  lying  down. 

Q.  But.  before  your  horse  fell  down,  is  the  shot  that  went  under 
your  leatner  there  the  only  shot  that  hit  him?  Yes  or  no. — A.  I 
suppose  so. 

Q.  Do  vou  know?^A.  Yes,  more  or  less,  I  know  it  was,  of  course, 
for  if  he  had  been  hit  in  the  head  he  never  would  have  moved  from 
there;  he  never  would  have  made  a  move. 

Q.  Are  those  the  only  two  shots  you  saw  in  your  horse? — A.  Yes, 
sir;  that  night. 

Q.  You  saw  both  of  these  that  night? — A.  I  could  see  one. 

<^.  You  saw  both  of  these  that  night? — A.  The  one  in  the  head 
plainly. 

Q.  Did  you  or  did  you  not  see  the  other  shot? — A.  The  other  shot 
afterwards. 

Q.  When  did  you  see  the  other  shot? — A.  When  I  seen  the  saddle 
brought  there  at  home,  where  the  bullet  had  entered  the  stirrup. 

^    On  which  side  was  that? — ^A.  On  this  side. 

On  your  left  side,  the  same  side  he  fell  over  onto? — A.  Yes,  sir. 
Then  because  your  sweat  leather  was  hit  you  say  he  was  hit 
under  the  side  there? — A.  They  examined  the  horse  afterwards. 

Q.  What  did  you  see?— A.  No,  sir. 

Q.  You  didn't  see?— A.  No,  sir. 

Q.  The  only  shot  you  actually  saw  was  the  one  in  his  head? — A. 
That  one;  yes,  sir. 

Q.  You  actually  saw  that  hit  him,  did  you? — ^A.  Yes,  sir. 

Q.  You  didn't  see  these  soldiers  pointing  their  guns  at  you  at  that 
timef — ^A.  Not  while  I  was  down,  but  when  they  were  hring  first  I 
did  see  them. 

O.  Then  you  testified  on  direct  examination:  ''Q.  After  you  fell 

with  your  horse,  what  did  you  do  then?— A.  I  had  this  leg  under  the 

horse,  and  while  he  was  struggling  I  was  trying  to  get  off  from  the 

horse,  and  at  last  with  this  foot  I  slid  myself  from  under  the  horse  ^ 

8.  Doc.  402,  (JO-i,  pt  J 10 
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and  while  I  was  down  they  fired  another  volley  at  me.  Q.  Did  any 
of  these  shots  take  effect  in  you  or  the  horse? — ^A.  Not  to  me.  Might 
have  been  to  the  horse,  but  I  didn^t  notice  it."  Now,  which  is  the 
truth,  the  answer  you  made  on  your  direct  examination  or  this  posi- 
tive answer  that  you  saw  the  horse  hit  in  the  head? — ^A.  Both. 

Q.  Both  true,  eh?— A.  Both  true;  yes,  sir;  because  my  testimony 
was  that  the  horse  was  shot  by  the  same  part^  that  shot  me. 

O.  You  stated  positively  on  direct  examination  that  this  other 
volley,  that  you  now  swear  one  of  them  hit  your  horse's  head,  that  it 
didn't  hit  you,  but  it  might  have  hit  your  horse,  you  didn't  notice. 
Now,  which  is  true;  that  you  didn't  notice  the  shot  or  did  notice  it? — 
A.  When? 

Q.  When  you  said  it  hit  your  horse  when  you  were  lying  down. 
You  have  sworn  to  this  court  that  you  didn^t  see  your  horse  shot  in 
the  head  when  you  were  Iving  down,  and  you  just  testified  that  you 
did  see  him  shot.  Now,  which  is  true  ? — ^A.  I  noticed  that  it  was  shot, 
you  know,  when  I  saw  that  shot. 

Q.  Winch  was  the  truth?  They  can't  both  be  the  truth.  Didn't 
you  just  testify  that  wlien  you  were  lying  down  there  with  your  horse 
and  these  men  fired  a  volley  at  you  that  you  saw  one  of  these  shots 
hit  your  horse  on  the  head  ? — A.  Must  have  been  one  of  them. 

Q.  Didn't  you  testify  that  you  saw  a  shot  hit  your  horse  on  the 
head? — A.  While  I  was  down;  yes. 

Q.  Then  you  testified  Saturday  that  you  didn't  see  any  shot  hit 
your  horse;  was  that  true?  That  if  any  shot  from  this  volley  struck 
your  horse  you  didn't  see  it. — ^A.  I  can't  understand  you.  Colonel 
Glenn. 

Q.  Evidently  not.— A.  I  know  when  I  was  shot  in  the  arm  the 
horse  stumbled^  and  it  is  my  beUef  the  horse  was  wounded,  and  I  held 
him  by  the  rems  until  he  fell  across  the  street.  And  while  I  was 
down  and  when  I  got  up  I  saw  the  horse  was  hit  in  the  head,  because 
it  was  blood  all  over  the  ear. 

Q.  Then  you  don't  know  whether  that  shot  hit  yoiu"  horse  while 
you  were  down  or  when  you  got  up? — ^A.  I  saw  it  after  I  got  up. 

Q.  Did  you  testify  Saturday  that  you  didn't  see  whether  any  shot 
hit  him  or  not  at  that  time? — A.  I  never  was  asked. 

Q.  But  you  were  asked  Saturday  and  you  stated  positively  that  you 
did  not;  tnat's  the  point. — ^A.  That'sif  I  didn't  see  him  shot,  because 
the  horse  was  stumbling.  You  had  not  asked  me  that  day  which  side 
was  the  horse  shot. 

Q.  Do  you  use  glasses  for  distance,  for  looking  off  at  a  distance? — 
A.  No,  sir;  only  to  write  small  print,  or  else  the  line  where  I  write. 

Q.  How  lon^  have  you  been  using  them? — A.  About  two  years  at 
least,  but  outside  of  tliAt  I  can  see  better  at  a  distance  than  glasses. 
I  can  see  better  at  a  distance. 

Q.  As  a  matter  of  fact,  did  you  have  your  glasses  on  that  night? — 
A.  I  never  wear  only  when  I  want  to  wnte,  because  I  don't  like  to  get 
myself  in  the  practice  of  using  glasses  only  in  the  moment  of  writing. 

Q.  As  a  matter  of  fact,  without  your  glasses  you  couldn't  have  seen 
a  bullet  hole  that  close  when  you  were  lying  down,  could  you,  on  your 
horse? — A.  Without  glasses? 

Q.  Of  a  (Jark,  starlight  night? — A.  Yes;  I  could  see  better- without 
the  glasses. 
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Q.  Can't  you  see  better  on  a  dark,  starlight  night  than  you  can  in 
the  daytime? — ^A.  Yes,  sir;  I  can. 

Q.  I  thought  so.  When  did  you  first  see  these  men  tiptoeing  back 
toward  the  alley? — ^A.  I  heard  them,  vou  faiow;  I  could  hear  them 
from  Washington  street  stumbling  on  tne  brick  or  something;  I  could 
hear  noise. 

Q.  Where  were  you  when  you  heard  that? — ^A.  On  Washington 
street. 

Q.  No;  I  am  talking  about  after  your  horse  fell  down  with  you, 
don't  you  know?  Now,  you  said  you  saw  them  tiptoeing  back,  do 
you  know  when  that  was? — ^A.  When  I  got  up. 

Q.  Now,  how  long  did  it  take  you  to  get  out  from  underneath  your 
horse? — ^A.  Didn't  take  me  a  long  time;  it  was  only  twice  the  horse 
raised  his  head  and  died  and  I  made  strong  efforts  to  get  out  from 
under  him;  the  first  time  he  raised  his  head  I  tried  to  get  out  from 
under  and  couldn't,  and  the  next  time  he  raised  his  head  I  pulled  my 
heel  from  under  and  got  off  and  got  out  on  the  sidewalk,  and  turned 
right  around. 

Q.  How  long  was  it  from  the  time  you  f «11  there  until  you  got  up  on 
the  sidewalk?— A.  It  took  me,  I  reckon,  about  eight  or  ten  mmutes  to 
the  most — I  mean  eight  or  ten  seconds — at  the  most. 

Q.  Where  were  the  men  exactly  with  respect  to  the  comer  and  the 
Miller  Hotel  when  you  saw  them  tiptoeing  back? — ^A.  About  40  or  50 
feet  from  where  I  was. 

Q.  When  they  were  doser  to  EUzabeth  street  than  they  were  to  the 
aUey? — A.  To  the  alley;  yes,  sir. 

(^.  Then,  Elizabeth  street  is  about  60  feet  wide,  is  it  not  ? — ^A.  I  have 
no  idea,  I  suppose  a  very  wide  street. 

O.  And  you  were  on  the  opposite  side  of  Elizabeth  street  from  the 
Miller  Hotel,  on  the  sidewalk  by  Mr.  Wreford's,  were  you,  or  were 
you  not? — ^A.  I  was. 

Q.  Then  you  were  the  width  of  Elizabeth  street  and  40  feet  from 
these  men;  is  that  correct?  They  were  40  feet  from  the  corner  of 
Elizabeth  street  you  said. — ^A.  From  the  side,  or  do  you  mean  from 
the  building? 

Q.  I  am  talking — from  the  comer  of  Elizabeth  street. — ^A.  You 
mean  from  where  1  saw  them? 

S.  When  you  were  standing  on  the  sidewalk  at  Mr.  Wreford's  you 
you  saw  these  men  tiptoeing  back;  I  asked  you  how  far  tliev 

were  from  EUzabeth  street,  and  you  said  about  40  feet ^A.  Well, 

excuse  me;  from  where  I  was,  including  the  width  of  the  street — I 
don't  know  how  wide  it  is,  it  might  be  50  feet  or  60 — but  I  mean  from 
the  comer  of  King's,  but  including  the  feet  of  the  street  and  from- 
where  they  were,  including  the  40  leet,  it  must  have  been  100  feet. 

Q.  They  were  about  100  feet  from  you,  which  would  make  them 
about  40  feet  from  the  corner  of  EUzabeth  street? — ^A.  King's  Build- 
ing^and  Elizabeth  street. 

Q.  How  long  did  you  stay  there? — A.  Just  &  second,  you  know; 
not  a  second,  but  say  two  or  three  seconds,  you  know. 

Q.  Did  they  get  back  into  the  alley  before  you  left  that  place? — 
A.  Tliey  got  back  afterwards. 

Q.  While  you  were  stiU  there  at  Mr.  Wreford's?— A.  When  I  was 
standing  up;  yes. 
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Q.  Which  way  did  they  turn,  to  the  right  or  left? — ^A.  As  you  go 
to  the  alley? 

Q.  Yes;  you  were  looking  at  the  alley,  were  you  not,  toward  the 
alley?— A.  Yes. 

Q.  Did  they  turn  to  your  right  or  left? — A.  To  the  Irft. 

Q.  You  could  see  them  there? — ^A.  Then,  you  know,  I  could  see 
just  the  uniforms,  that  they  were  soldiers  in  uniform. 

Q.  They  must  have  been,  then,  the  whole  half  block  and  the  width 
of  Elizabeth  street  from  you  when  you  saw  them  there,  weren't  they  ?— 
A.  They  were  about  60  feet;  then  they  had  returned  back  from 
where  1  saw  them. 

Q.  Back  up  to  the  alley  there? — ^A.  Yes. 

Q.  And  you  were  still  down  at  Mr.  Wreford's? — ^A.  When  they 
got  to  the  alley;  yes. 

Q.  And  jrou  saw  them  turn  and  go  that  way? — ^A.  They  turned 
to  the  left  side. 

Q.  And  did  you  see  them  any  more? — ^A.  No,  sir;  I  turned  to  the 
drug  store  and  I  don't  know  whether  they  turned  to  the  left  or  right. 
I  saw  them  go  in  there,  as  far  as  the  alley  to  the  left. 

Q.  Did  you  hear  any  shooting  after  that? — ^A.  Yes,  sir. 

Q.  Whereabouts  was  this  shooting? — ^A.  When  I  heard  that  shoot- 
ing it  was  when  I  was  going  to  the  drug  store.  Just  as  I  passed  a 
lamp  that  hangs  on  the  sidewalk  of  Mr.  Crixell's  barroom — ^it  is  oppo- 
site the  room  where  that  French  boy  was  shot — I  heard  some  snots 
fiu*ed  in  the  alley,  and  after  that  I  don't  know  anything. 

Q.  You  don't  know  whether  they  were  in  tne  alley  or  not? — ^A. 
They  were  in  that  direction.  In  that  direction,  back  of  the  Ruby 
Saloon;  that's  all  I  know. 

Q.  Didn't  you  say  Afr.  Wreford's  house  was  two  doors  from  the 
comer? — ^A.  From  where  the  horse  fell;  yes,  two  doors. 

Q.  When  you  were  standing  at  Mr.  Wreford's  place  on  the  sidewalk 
you  said  you  saw  those  files  of  men  go  back  up  to  the  alley  and  turn 
to  your  left;  is  that  correct? — ^A.  To  the  left. 

Q.  Did  you  see  both  files?    That  is  the  one  that  was  on  the  King 
house  side  of  the  street  and  the  one  that  was  on  the  Miller  Hotel  side  I 
You  could  see  them  both? — ^A.  I  could  see  both,  yes;  then  they  were . 
moving  when  they  were  going  back  across  from  the  Miller  Hotel  to 
the  Knig  Building.     They  got  tog:ether  before  they  got  to  the  alley. 

Q.  So  that  that  file  on  the  Miller  street  side  crossed  oyer  to  me 
E[ing  house  side  of  the  street  and  all  joined  together? — ^A.  All  joined 
together  before  they  got  to  the  alley. 

Q.  Did  they  all  go  mto  one  file  or  two  abreast? — A.  All  scattered 

Q.  Did  it  occur  to  you  that  it  might  be  a  little  difficult  to  see  around 
that  comer  there?  You  were  two  doors  from  the  comer.  Will  you 
tell  me  how  you  could  see  around  that  comer  and  see  up  to  the  otner 
comer? — ^A.  Which  comer? 

Q.  You  see  where  his  pointer  is.  You  were  two  doors  in  from  the 
Elizabeth  street  comer  and  Thirteenth  street.  Do  you  see  where  that 
red  star  is?  You  were  two  doors  away  from  that. — A.  From  the 
Wreford? 

O.  Wreford's  door  is  two  doors  away,  and  you  saw  these  men  turn 
to  tlie  left  after  tliey  joined  from  the  Kiii-x  street  side. —  V .  T  could  see. 

Q.  Did  it  ever  strike  you  that  it  was  somewhat  difficult  to  see 
around  a  corner  ? — A.  Oh,'  I  can  see. 
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Q.  Around  a  comer  on  a  dark  n^ht? — ^A.  From  there  I  can  see 
lengthwise  of  the  buildmg — of  the  Eng  Building.  They  were  in  the 
lei^h  from  Wref ord  to  the  King  Buildup. 

Q.  You  can  see  my  pointer  here,  can  you  ? — ^A.  Yes,  sir. 

Q.  If  I  remember  correctly,  you  stated  that  you  stood,  when  you 
first  came  from  the  market,  about  the  middle  of  this  street  (indicating 
on  the  map). — A.  On  Washington  street. 


Q.  This  "is  the  comer  of  Washington  and  Fourteenth. — ^A.  Yes,  sir. 
Q.  And  that  you  saw  some  men,  some  colored  soldiers  running 
across  Fourteentn  street  at  the  alley.     Is  that  correct?— A.  Yes,  sir. 


Q.  You  so  testified? — ^A.  Yes,  sir. 


How  long  did  these  men  keep  up  that  run? — ^A.  They  passed 
in  a  hurry. 

Q.  How  long  did  they  continue  to  run? — A.  I  just  saw  them  in 
fours,  you,  know;  thejr  went  across  fast.  I  could  not  tell  you  how 
many  seconds  or  anything  like  that. 

O.  Why  didn't  you  teU  Mr.  Purdy  that  you  recognized  these  men 
at  thisplace? — A.  He  never  asked  me  anythmg. 

Q.  Didn't  he  ask  you  to  tell  what  you  knew  about  it? — ^A.  I  don't 
recollect  about  him  telling.    If  he  did,  I  don't  recollect. 

Q.  You  didn't  tell  him  anything  about  the  crossing  of  the  alley  at 
Fourteenth  street  at  all,  did  you?— A.  Perhaps  I  did. 

Q.  You  don't  know  whether  you  did  or  not?— A.  I  don't  recollect, 
but  it  might  have  been  if  I  was  asked;  perhaps  I  did. 

S.  Is  your  recollection  of  this  other  evidence  as  acute  as  what  vou 
Mr.  Purdy? — ^A.  Oh,  yes;  because  I  got  hurt  is  why  I  recall  all 
that. 

Q.  As  a  matter  of  fact,  you  did  not  tell  Mr.  Purdy  anything  about 
that?— A.  What? 

Q.  About  your  having  seen  men  cross  the  alley  there  at  Fourteenth 
street?— A.  I  believe  I  pid. 

Q.  If  the  record  fails  to  show  it,  who  is  right,  you  or  the  record? — 
A.  Whatever  I  say  is  the  God's  truth,  sir. 

Q.  Yes;  IbeUevethat. — ^A.  You  may  be  criticising  me,  but  it  is  so. 

Q.  I  have  searched  that  record  very  carefully  and  the  only  alley 
crossing  you  speak  of  in  that  record  is  when  you  crossed  Thirteenth 
street,  and  is  it  not  a  fact  that  Mr.  Purdy  asked  you  this  question: 
"  Q.  That  is  all  you  know  about  the  affair?"  and  you  answered,  *'  Yes, 
sir."     Isn't  that  true? — ^A.  About  the  affair? 

Q.  Yes. — A.  What  I  told  Mr.  Purdy  is  the  truth;  yes,  sir. 

Q.  Oh,  I  came  near  forgetting.  Do  you  remember  you  testified 
that  when  you  went  by  the  Miller  Hotel  you  commenced  hollering? — 
A.  I  called  to  the  people  in  the  hotel. 

Q.  You  said  you  commenced  hollering. — ^A.  Yes. 

Q.  What  did  you  say?— A.  "Wake  up,  people,  the  negro  soldiers 
are  out  shooting  houses  and  killing  people.''     That's  what  I  said. 

Q.  How  many  times  did  you  repeat  tnat? — A.  Four  or  three  times. 

Q.  Was  that  all  you  said?— A.  That's  all. 

Q.  You  didn't  think  it  was  necessary  to  speak  to  anybody  except 
the  people  in  the  Miller  Hotel? — ^A.  Yes,  sir. 


Ql  Who  else  did  you  speak  to? — ^A.  To  nobody. 


Then  you  dian't  do  all  your  duty  that  night.  You  didn't 
notify  everybody,  did  you?— A.  I  did  not,  because  I  was  shot  down. 
I  woke  up  all  the  people  I  could,  as  far  as  I  was  shot  and  my  horse. 
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Q.  All  these  soldiers  the  same  color? — ^A.  They  were  rkht  black 
men,  and  the  imiforms  and  the  guns,  and  the  flash  of  the  shootingy  I 
could  gfee  plain  enough  they  were  negro  soldiers. 

Q.  Was  not  any  saddle-colored  negroes  among  them? — ^A.  Might 
have  been. 

Q.  Did  any  of  them  have  freckles  on  their  faces? — ^A,  I  was  not 
inspecting  them,  Colonel. 

Q.  Was  not  looking  for  freckles,  eh? — ^A.  No,  sir. 

Q.  You  were  looki^  pretty  close  to  see  who  was  shooting  at  you  ? — 
A.  I  was  looking,  naturally,  at  the  people  shooting  at  me,  I  was 

Q.  What  is  the  color  of  the  uniform  worn  by  the  poUce  of  Browns- 
ville?— ^A.  This  kind  of  clothes,  dark  blue  clothing,  and  in  summer 
uniform  like  khaki. 

Q.  The  police  in  the  city  of  Brownsville  wear  a  khaki  uniform  in 
summer,  do  they? — ^A.  Yes,  sir. 

Q.  And  what  kind  of  hat  ? — ^A.  This  kind  of  hat  (indicating  own  hat 
similar  to  campaign  hat,  but  larger). 

Q.  Could  you  see  the  color  of  the  hats  of  these  men  you  say  were 
soliiiers? — A.  Soldiers,  yes. 

Q.  Was  that  different  from  the  color  of  the  hat  you  have  on? — ^A. 
It  looked  like  it,  the  color. 

Q.  Did  it  look  different? — ^A.  No,  sir. 

Q.  Looked  just  the  same  as  that?— A.  Yes. 

Q.  Could  you  see  the  cord  on  it? — ^A.  I  could  not  take  much  notice 
of  that;  I  could  see  they  had  the  soldiers'  uniforms  and  the  guns 
when  they  were  firing. 

3.  Could  you  see  the  gun  itself? — ^A.  I  could  see  the  flash  and  I 
d  see  plam  the  guns. 

Q.  Could  you  see  them  without  the  assistance  of  the  flash? — ^A. 
I  could:  it  was  a  clear,  light  night,  and  I  could  see  plain  they  had  guns. 

Q.  Was  there  any  moon  at  all  that  night? — ^A.  No,  sir. 

Q.  When  did  you  first  see  they  had  guns — not  by  the  flash,  but  the 
guns  themselves? — ^A.  Between  the  entrance  of  the  alley  and  the 
Miller  Hotel. 

Q.  You  didn't  see  the  guns  in  their  hands,  then,  when  they  crossed 
the  alley  at  Fourteenth  street? — ^A.  No,  sir. 

O.  You  could  not  see  thev  had  guns,  then  ? — ^A.  I  could  not  see  very 
well;  I  could  see  just  the  cTark  objects  like  the  soldiers. 

Q.  But  you  knew  they  were  soldiers  when  they  crossed  Four- 
teenth street? — ^A.  Yes,  sir. 

Q.  What's  the  difference  in  the  color  of  the  uniform  of  the  police 
and  the  uniform  of  these  soldiers? — A.  The  same  color. 

Q.  Then  you  could  not  distinguish  that  color  at  that  distance  on 
this  starhght  night? — ^A.  I  could. 

Q.  I  am  talking  about  when  you  stood  at  the  comer  of  Washin^^ton 
and  Fourteenth  streets  and  when  these  colored  soldiers  crossed  Four- 
teenth street  on  the  alley.  Could  you  distinguish  the  difference 
l>€tween  the  khaki  worn  bV  the  soldiers  and  the  khaki  worn  by  the 
police  at  Brownsville  at  that  same  time — could  you  or  could  you  not? — 
A.  I  could ;  yes,  sir. 

Q.  I  agree  with  you,  sir,  that  your  vision  on  a  dark  starlight  night 
is  extremely  acute. — A.  Because  the  policemen  wear  the  same  color 
of  kliaki^  but  the  badge  is  exposed  outside^  so  any  citizen  can  see  it. 
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Q.  Could  you  see  the  badge  at-  that  distance? — ^A.  Yes,  sir;  it  is 
white. 

Q.  With  a  man  running  with  his  side  toward  you — could  you  see  the 
badge  on  his  chest  at  that  distance? — ^A.  What  distance? 

Q.  From  the  comer  of  Fourteenth  street  and  Washington  street. 
You  told  this  court  you  could  tell  they  were  not  policemen  because 
they  had  no  badges  on  them. — ^A.  If  it  had  a  badge  I  could,  sir. 

Q.  You  could  nave  seen  it? — ^A.  Yes,  sir. 

Q.  Remarkably  acute  vision.  That  must  have  been  at  least  120 
feet,  isn't  it?— A.  That's  all  it  is. 

Q.  Could  you  see  these  men  were  colored  at  that  time — that  is, 
that  they  were  negroes? — A.  Looked  like  it,  right  on  the  alley 
between  "Washington  and  Elizabeth  from  Fourteenth  street. 

S.  You  identified  them  first  there  as  negro  soldiers? — A.  There  I 
d  not  very  well,  as  you  spoke  to  me  yesterday  if  they  had  wool. 
I  could  not  testify  as  to  that,  but  as  to  the  uniform  I  could  see  they 
were  soldiers. 

Q.  Have  you  ever  seen  a  negro  we  call  saddle  colored  or  tan 
colored — a  mulatto? — ^A.  Yes,  sir. 

^  Q.  Have  you  not  seen  Mexicans  as  dark  as  that  negro? — ^A.  Yes, 
sir. 

Q.  Could  you  distinguish  whether  there  were  any  that  color  among 
them? — A.  There  I  could  not,  but  on  Thirteenth  street  I  could  very 
plainly. 

O.  1  am  talking  about  when  you  first  identified  them  as  negro- 
soldiers,  when  they  were  in  the  alley  at  Thirteenth  street,  near  the 
Miller  Hotel. — ^A.   i  es,  sir;  I  could. 

Q.  You  could  tell  whether  there  were  any  mulattoes  among  them 
at  tnat  place? — A.  There  I  could  see  they  were  all  black. 

Q.  You  are  sure  there  were  no  mulattoes?— A.  I  did  not  see  any 
light-brown  man. 

Q.  You  would  have  seen  them  had  they  been  there  ?^— A.  I  could. 

Q.  Then  you  must  have  been  very  positive  in  your  own  mind  that 
every  negro  that  was  there  that  liight  was  very  black. — ^A.  Inhere 
must  have  been,  because  they  all  had  black  color.  . 

3.  You  could  not  see  the  dents  in  their  hats,  could  you? — ^A.  No,  I 
d  not;  I  could  not  take  very  much  trouble.  A  person  receiving  a 
shot  at  night,  he  is  not  very 

Q.  But  you  had  not  received  a  shot  at  that  time. — A.  I  was  about, 
but  I  did  not  expect  to  live  very  much  longer.  I  went  there  with  the 
piirpose  of  saving  the  people,  men  and  women  and  children,  in  the 
Miller  Hotel,  to  me  to  save  the  women  from  aU  parts  of  the  United 
States  there. 

Q.  What's  that  street  that  you  call  Fifteenth  street  that  runs  along 
the  garrison  wall — what's  that  street  familiarly  known  as  in  Browns- 
ville?— A.  I  don't  know-  I  know  it  by  the  name  of  Fifteenth  street. 

Q.  Did  you  ever  hear  it  called  the  fting  line? — ^A.  The  soldiers  call 
it — lately  1  have  heard  that  name  mentioned. 

Q.  Hasn't  that  been  known  as  the  firing  line  before  these  soldiers, 
colored,  came  there?— A.  I  never  heard  it. 

(J.  You  never  heard  it  before? — ^A.  I  heard  it  after  the  time  that 
Private  Baker  shot  me;  if  that  is  when  I  heard  that  firing  line  men- 
tionedj  I  never  heard  it  before. 
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Q.  Have  voii  known  it  ever  since  this  man  Baker  shot  you  that  it 
was  called  the  firing  line? — A.  Yea,  sir, 

Q.  Then  you  have  knowTi  it  for  over  two  jeara  to  be  called  the 
firing  line?— A.  I  have  gometimes  heard  soldiers  speak  of  it  as  the 
£nng  line, 

Q,"  That's  the  general  name  it  is  known  by,  isn't  itl — X,  Among 
the  soldiers  that  is  it.  That  is  Sixteenth  street^  but  not  Fifteenth 
street. 

Q,  Let's  don't  have  any  confusion  about  tliis.  The  street  I  am 
talking  about  Is  the  street  that  runs  along  back  of  the  garrison,  there 
by  the  garrison  wall;  that's  known  as  the  firing  line,  is  it* — A.  They 
call  it  Sixteenth  street;  I  don't  know. 

Q.  Is  it.  or  not^  known  as  the  firing  line? — A.  On  the  lower  end  of 
town  by  the  garrison  it  is  called  the  firing  line. 

Q.  lliat^s  what  I  wanted  to  know;  a  simple  matter.  Oh;  did 
you  hear  any  other  shots  than  those  that  you  heard  tins  man  that 
shot  yoUj  as  you  claim,  that  night?— A.  Those  men^ 

Q.  You  said  the  Government  soldiers  shot  you ;  did  you  hear  any 
other  shots  than  those  that  these  men  fired  ?^— A.  I  heard  afterwards^ 
back  of  the  alley  of  Ruby  Saloon;  it  is  the  same  Miller  Hotel  that 
runs  up.  I  heard  some  as  I  was  coming  on  Ehzabeth  street  to  the 
drug  store;  as  I  passed  the  lamp  of  Crixell's  I  heard  some  shots. 

Q.  All  the  shots  you  heard  that  night  fired  from  the  same  kind  of 
guns  1— A.  It  soundfed  like  it;  the  sound^report — like  a  firecracker, 

Q.  Could  you  tell  the  difference  between  a  rifle  shot  and  a  pistol 
sboti— A.  Yes, 

Q.  Were  there  any  pistols  fired  that  night? — ^A.  That  is,  with  this 
coinmon  powder — black  powder — I  can,  but  this  shot,  it  was  a  dead 
sound.     I  can't  explain  it  very  wellj  but  it  soimded  Hke  a  firecracker. 

Q.  Did  you  hear  any  other  kind  of  shots  that  night? — A.  Not  to 
my  recolh^ction, 

Q.  Were  there  any  other  shots  fired  than  those  you  have  just 
testified  to  %^A.  During  the  time  I  was  conscious  I  did  not  hear  any 
more  shots. 

Q.  Were  all  the  reports  you  heard  exactly  the  same?— A.  Yes,  sir. 

Q.  Then  there  were  no  pistol  shots  mixed  up  with  these? — A,  I 
did  not  hear  any. 

CJ.  Can  you  tell  the  difference  between  &  Government  rifle  and  a 
Winchester  rifle? — A.  By  the  sound  of  it, 

Q,  Are  you  sure  there  were  no  Winchester  rifles  fired  that  night?— 
A.  No,  sir;  I  did  not  hear  any. 

Q.  And  you  are  sure  there  were  no  pistol  shots?— A.  No,  sir;  I 
did  not  hear  any, 

REDIRECT    EXAMINATION. 


QtlEiTlONB   BT   THE   JUP0K-ADVCICATB. 


Q.  You  testified  on  Saturday  that  certain  lighta  hurt  your  eyes? — 
A*  Yes,  sir, 

Q.  Did  you  mean  any  kind  of  a  light  or  bright  light? — ^A.  like, 
for  instance,  the  sunshine  or  the  light  right  before  my  face, 

Q*  Bright  light?— A.  Bright  light,  and  that  has  to  he  ^lose  to  hurt 
my  eyes^not  at  a  long  distance. 
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Q.  But  if  it  is  a  small  light  it  doesn't  hurt  your  eyes? — ^A.  No,  sir. 

Q.  Nor  does  it  impair  your  vision  at  all? — ^A.  No,  sir. 

Q.  You  had  vour  back  to  the  street  light  at  the  comer  of  Washington 
and  Fourteenth?— A.  Yes,  sir. 

Q.  Did  these  men  look  toward  you,  that  you  saw  cross  by  Mr. 
Cowen's  house,  when  you  were  standing  at  the  comer  of  Washington 
and  Fourteenth?— A.  They  did. 

Q.  You  made  a  statement  Saturday  that  you  were  confused  that 
ni^t;  what  did  *you  mean  by  that  word  confused? — ^A.  I  mean 
this,  you  know,  that  a  man  gets  excited. 

Q.  You  also  said  you  were  confused  before  this  court;  did  you 
mean  the  same  thing  then? — A.  Yes,  sir. 

Q.  Is  this  confusion  that  existed  in  jour  mind  due  in  any  mumer 
to  your  imfamiliarity  with  the  English  language? — A.  Not  much, 
though^  I  think. 

Q.  You  stated  Saturday  it  took  you  from  eight  to  ten  minutes  to 
walk  your  horse  from  the  comw  of  Washington  and  Fourteenth 
streets  to  the  Miller  Hotel;  do  vou  wish  to  change  that  in  any  way? — 
A.  No,  sir;  I  think  that's  right;  I  think  more  or  less;  of  course  I 
oould  not  be  certain. 

Q.  You  stated  you  didn't  know  about  that  gate  in  the  back  of  the 
Miller  Hotel — that  you  didn't  know  what  it  opened  into;  did  vou 
mean  you  didn't  know  which  direction  the  door  swung? — ^A.  No, 
sir  •  I  n6ver  know,  because  I  hardly  ever  go  through  that  gate. 

Q.  Is  that  what  you  understck)a  by  the  question? 

By  the  counsel: 

I  shall  have  to  object  to  that  line  of  examination,  unlees  you  are  going  to  repeat  the 
whole  question.  If  you  want  to  know  what  he  means,  kindly  ask  the  question  ad  it 
appears,  and  I  appeal  to  the  record.  The  question  was,  '*  Did  this  ^te  open  into  the 
house  or  into  the  yard?"  and  you  did  not  convey  any  such  impression  in  askine  the 
witness,  and  therefore  it  is  not  a  fair  readjustment,  if  I  may  use  the  word  cd  the 
man's  testimony. 

By  the  judge-advocate: 

Will  the  stenographer  read  the  question  as  recorded;  I  have  no  desire  to  take  any 
unfair  advantage. 

By  the  counsel: 

I  have  no  desire  to  curtail  your  questioning  if  you  will  just  make  it  agree  with  .the 
record;  that's  all  I  ask. 

By  the  judge-advocate: 
Let  it  go;  it  is  immaterial. 

Q.  Is  Mr.  Wreford's  office  directly  on  the  comer  or  not? — A.  Yes, 
sir;  it  is  right  across  the  street. 

Q.  On  the  comer? — ^A.  Yes.  sir. 

Q.  And  when  you  spoke  aoout  being  two  doors  down^  what  did 
you  mean  by  that? — ^A.  Two  doors;  nearly  doors. 

Q.  You  mean  the  building  has  two  doors  in  it? — ^A.  It  is  aU 
around  there  fronting  Thirteenth  street,  and  then  there's  streets  on 
EIKzabeth  street. 

Q.  But  Mr.  Wreford's  office  is  on  the  comer? — A.  Right  on  the 
comer:  yes,  sir. 

Q.  And  you  stood  on  the  comer? — ^A.  Almost  on  the  comer;  the 
second  door. 
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Q.  Are  these  two  doors  in  Mr.  Wreford's  office  close  together  I — 
A.  Almost  right  close. 
Q.  And  they  are  also  close  to  the  corner? — A.  Yes. 

BECBOSS-EXAMINATION. 

QUESTIONS   BT  THE  ACCUSED. 

Q.  How  many  men  did  you  see  look  toward  you  at -the  time  you  were 
standing  on  the  comer  of  Washington  and  Fourteenth  streets,  and  as 
they  were  crossing  the  alley? — ^A.  The  two  bunches,  rather  to  say,  as 
they  passed;  one  four  passed,  and  they  looked;  they  sort  of  turned 
toward  the  way  I  was. 

Q.  They  all  looked  toward  you,  all  that  four? — A.  Some. 

Q.  Well,  how  mauy  ? — ^A.  I  could  not  tell  you;  maybe  two  or  three ; 
the  first. 

Q.  The  first  two  or  three? — ^A.  Of  the  first  four,  perhaps  two  or 
three  faced  a  little  toward  me. 

Q.  Perhaps  they  did,  or  they  did? — ^A.  They  did,  sir. 

Q.  And  you  are  sure  there  were  two  or  three  of  the  first  four  that 
looked  toward  you? — ^A.  About  three. 

Q.  And  they  were  all  black  men? — ^A.  They  looked  black;  I  did  not 
see  any  white  at  all  about  it. 

Q.  Did  you  see  they  were  black? — ^A.  Yes,  sir. 

Q.  Were  there  any  others  that  looked  toward  you? — A.  Then  after 
the  first  four  passed  by  I  seen  one. 

Q.  Did  he  look  toward  you? — A.  Sort  of  turned  that  way. 

Q.  And  you  could  see  that  he  was  also  a  very  black  man? — ^A.  All 
that  passed,  they  were  dark;  I  could  see  no  white  man. 

Q.  Could  you  see  he  was  black,  though — that's  the  question? — ^A. 
I  could  see  they  were  dark  in  the  face. 

Q.  That  makes  four  that  you  swear  looked  toward  vou? — A.  Three 
the  first  bunch,  four  in  it;  there  were  three  men  tliat  turned  and 
looked  toward  me,  and  the  other  four  that  passed,  only  one. 

Q.  So  altogether  four  out  of  the  two  buncnes  looked  toward  you? — 
A.  Three  and  one  is  four;  yes,  sir. 

Q.  Any  others  look  toward  you? — ^A.  That's  all  I  saw;  then  I 
girthed  up  my  horse. 

Q.  Was  this  after  or  before  you  girthed  up  your  horse? — ^A.  Before 
I  cinched  my  horse. 

EXAMINATION   BY  THE   COURT. 

f~^Q.  You  stated  that  the  men  who  did  the  firing  near  the  Miller 
Hotel  wore  blue  woolen  shirts;  are  you  positive  of  this?— A.  Some 
of  them  wore  dark  blue  woolen  shirts  ana  others  had  khaki  clothes; 
I  mean  sack  coats. 
Q.  May  these  shirts  not  have  been  the  blue  chambray  cotton 
shirts? — ^A.  They  were  woolen;  I  could  see  plain  with  the  clear  light 
night  and  then  the  flash  of  the  guns;  I  could  see  right  plainly  they 
^  were  woolen  shirts. 

Q.  Are  you  sure  that  all  of  the  questions  and  answers  made  to  and 
by  you  before  Mr.  Purdy  were  read  to  you  before  you  signed  the 
paper? — ^A.  Yes,  sir. 
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Q.  How  many  policemen  were  in  Brownsville  on  the  night  of  the 
13th  of  August  ? — A.  I  think  there  is  seven. 

Q.  Do  you  know  where  those  poUcemen  were  stationed  at  that 
timet — ^A.  Right  now  I  have  not  got  exactly  all  of  them,  but  if  I  had 
the  time  book  here  from  Brownsville  I  could,  but  I  could  give  you 
as  nearly  as  I  can.  Felix  Calderon,  on  Fifteenth  street;  tK)se  Cor- 
onada,  on  Fourteenth  street;  Thirteenth  street,  I  can't  recall  his 
name — a  new  man  on  the  course — but  I  can  get  it  from  the  other 
poUceman;  the  other,  that  is,  Genaro  Padron,  is  on  Commercial 
street,  Elizabeth  street;  Galvan,  it  was  on  Fifth,  Sixth,  and  Seventh 
streets;  Rivas,  Eighth,  Ninth,  and  Tenth  streets.  If  the  court  will 
allow  me,  I  will  ask  another  poUceman  what  the  new  man's  name  was. 
There  is  another  policeman.  Leal,  at  the  market. 

Q.  Do  vou  remember  about  the  number  of  men  you  saw  who  were 
with  the  firing  party  on  the  night  of  the  13th  of  August?— A.  Yes,  sir. 

Q.  How  many?— A.  About  15  or  20  men,  more  or' less. 

Q.  You  stated  that  you  can  see  better  on  a  dark,  starlight  night 
than  in  dayUght.  Explain  what  you  mean  by  that? — A.  Because  I 
have  been  many  years  at  night,  and  I  can't  see  very  well,  you  know, 
with  the  light.  I  can  see,  out  it  hurt  my  eyesight.  For  instance, 
sun  shining  or  the  hght  of  a  lantern  approached  by. 

Q.  Are  there  in  Brownsville,  to  your  knowledge,  or  amongst  the 
troops  stationed  there  on  August  13  last,  enemies  of  yours,  who  would 
take  advantage  of  any  safe  opportunity  to  shoot  at  you,  as  was  done 
on  this  occasion? — ^A.  Well,  tney  did. 

Q.  (Same  question  repeated.) — A.  Enemies;  no,  sir;  I  don't  know, 
because  they  were  new  troops,  and  I  never  spoke  to  them  and  they 
never  spoke  to  me. 

Q.  You  testified  that  when  you  crossed  the  alley  a  volley  was  fired 
at  you  J  would  this  volley  endanger  the  lives  of  the  other  men  on  the 
other  side  of  Thirteenth  street  ?  if  not,  please  explain  why  not,  if  you 
can. 

By  the  counsel: 

I  don't  recall  that  he  has  testified  to  any  men  being  on  the  other  side  of  the  street. 
Therefore  the  question  is  confusing  to  me,  and  I  don't  know  what  he  means. 

By  president  of  the  court: 

It  probably  refers  to  the  answer  he  gave  with  regard  to  the  files  of  soldiers  who  for- 
merly were  in  the  alley  and  afterwards  preceded  him  down  Thirteenth  street,  and,  in 
answer  to  several  questions,  seemed  to  have  brought  out  the  fact  that  there  were  sol- 
diers passing  on  each  side  of  Thirteenth  street.  One  file  on  the  side  of  the  hotel  and 
the  otner,  as  I  remember,  on  Kin^  street.  However,  I  did  not  ask  the  question  per- 
sonally, and  I  don't  know  what  is  intended. 

By  the  counsel: 

I  don't  object  to  the  Question,  except  that  it  is  confusing,  to  my  mind.  I  don't  see 
how  the  witness  can  understand  it  if  it  is  confusing  to  us,  who  have  watched  the  testi- 
mony so  closely.     I  don't  object  to  it  going  in  the  record. 

Q.  Do  you  understand  what  is  meant  by  that  question?  The  ques- 
tion has  been  explained  that  you  were  being  followed  by  two  files  of 
soldiers,  one*  on  each  side  of  tne  street,  as  I  understand  the  explana- 
tion, and  both  of  these  files  were  shooting  toward  you. — ^A.  Yes,  sir. 

Q.  Then  would  this  volley  endanger  the  lives  oi  the  men  on  the 
other  side  of  the  street?  If  not,  why  not?— A.  They  could,  because 
they  could  go  through  houses  and  perhaps  kill  people. 
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By  the  counsel: 

I  object  to  tbe  judgo-Bdvcwat^  explaining  tliR  qiiratinns  of  the  court,  T  am  an  rec- 
ord as  stating  theqtieation  was  conJusing  to  me,  and  1  do  not  think  it  wilhm  tht^  prov- 
luf^e  cff  the  judge-advocate  t^  explain  the  queetion.  The  judge-ftdvocal«  has  made 
one  attempt,  and  1  shal]  have  to  object. 

Bj  the  jiidge--advocate: 

I  understood  I  was  doing  so  by  request  of  the  court,  I  should  certainly  like  to  be 
relieved. 

The  court  then  took  a  recess  until  2  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  accused,  his  counsels,  the  witness^  the 
reporter,  and  the  judge-ad vocatea  resumed  their  seats* 

Q*  At  the  alley  and  Thirteenth  street  did  you  no  t tee  any  one  appa- 
rently in  command  of  the  men? — -A.  One  gave  the  alarms,  I  suppose; 
perliaps  it  was  in  command.  One  word  just  said,  you  know,  at  that 
moment, 

Q,  You  testified  that  at  the  alley  and  Tliirteenth  street  you  heard 
some  one  say  as  you  passed  there,  '*Give  him  hell"  State,  if  you 
can  do  so,  whether  the  voice  was  that  of  a  white  man,  negro,  Mexican, 
or  othen^^se.- — A.  Yea,  sir;  it  was  a  coarse  voice — sounded  like  a 
ne^ro  man, 

Q,  During  how  many  years  has  khaki  been  worn  by  the  Browns- 
ville pohce? — A.  It  is  lately,  I  think. 

Q,  Why  was  it  that  you  did  not  change  the  gait  of  your  horse  when 
you  reali2ed  that  you  were  about  to  be  fired  on  opposite  the  alley? — 
A,  Because  the  idea  was  to  holler  to  the  people  of  the  Miller  Hotel, 

Q.  When  you  passed  the  aUey  down  Thirteenth  street  did  you  pass 
between  men  that  k>oked  like  soldiers,  or  were  such  men  all  on  your 
left?— A.  They  were  United  States  negro  soldiers- 

Q.  (Question  repeated.) — A.  On  both  sides, 

Q>  To  the  best  of  your  knowledge,  is  there  an  element  in  Browns- 
ville hostile  to  you  ?^A*  Hostile  is  fighting,  isn't  it? 

Q.  Have  you  any  enemies  in  Brownsville  that  yoti  know  of  ?^A, 
No,  sir^  I  am  well  liked  by  gentlemen,  ladies,  and  cluldren, 

ESCROSS-EXAanNATION. 

QUEST! ONa   BT  THB  ACCUaSDi 

Q,  Tell  us  the  difference  between  a  negro's  voice  and  a  white  man's 
voice.^A,  Generally,  a  negro  man  has  a  very  coarse  voice  and  his 
language  and  speaking — way  they  speak. 

Q.  Did  you  ever  hear  a  wnite  man  with  a  coarse  voice? — ^A*  But  in 
speaking  it  is  different. 

Q,  Did  you  ever  hear  a  white  man  speak  wnth  a  coarse  voice? — ^A, 
Some  tfiey  have  a  coarse  voice,  but  not  very  coarse,  as  a  negro, 

Q.  Then  the  only  quahty  that  distinguishes  the  negro's  voice  from 
the  white  man's  in  your  mmd  is  coarseness 'f— A,  Yes, 

Q,  Is  it  possible  you  might  have  been  mistaken  in  the  voice? — A. 
Naair. 

Q*  Is  that  the  only  thing  made  you  determine  it  was  a  negro  talk- 
ing—the coarseness  of  the  voice? — A,  And  the  uniform  they  had. 

Q.  What  is  the  distinguishing  color  of  that  unifonn  and  that  of  the 

Eolice?— -A.  They  are  yellow.     But  some  of  those  men  had,  as  I  said, 
lue  flannel  shirts  and  some  had  khaki  shirts. 
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Q.  Those  men  that  were  all  in  khaki,  could  vou  tell  any  difference 
between  that  khaki  and  the  khaki  the  police  wore  ?— A.  No,  sir :  no. 

Q.  This  morning  I  imderstood  you  to  say  you  could. — ^A.  By  the 
badge. 

Q.  Are  the  poUce  and  the  soldiers  the  only  people  you  ever  saw  in 
Brownsville  wearing  khaki? — ^A.  And  soldiers. 

Q.  Police  and  soldiers? — ^A.  Yes,  sir. 

Q.  You  are  positive  you  never  saw  anybody  in  Brownsville  in 
khaki  except  soldiers  in  the  garrison  and  the  police?— A.  Yes,  sir. 

Q.  Might  there  have  been  others  in  the  town  wearing  khaki  that 
you  did  not  see? — ^A.  No,  sir. 

O.  If  they  had  been  in  khaki,  you  are  bound  to  have  seen  them; 
is  that  true! — ^A,  Yes,  sir. 

REEXAMINATION  BY  THE   COURT. 

Q.  Did  you  ever  notice  a  difference  in  the  tone  or  accent  of  the 
negro  race,  Mexican,  and  white  people? — A.  Yes,  sir. 

BECBOSS-EXAIONATION, 
QX7S8TIONB  BT  THS  ACCUSED. 

Q.  I  would  like  the  witness  to  give  the  differences  to  the  court 
between  each  ones  he  has  known — illustrate  it,  or  in  any  manner  he 
sees  fit — between  the  voices  of  the  three  neoples  he  has  named — that 
is,  Mexicans,  negroes,  and  white  people. — A.  The  voice  of  each 
nation? 

Q.  Explain  to  the  court  the  differences,  either  by  illustration  or 
description — any  manner  jou  see  fit — between  a  negroes  voice,  a 
Mexican's  voice,  and  a  white  man's. — ^A.  Genertdly,  a  Mexican,  he 
has  not  got  the  strong  lungs  and  their  voice  is  lower;  and  the  white 
people,  generally  they  have  strong  lungs  and  they  speak,  you  know, 
m  a  medium  way  of  speaking,  not  loud  enough,  but  loud;  and  the 
negro,  they  have  very  coarse  voices  and  flat  way  of  speaking. 

Q.  Is  that  aU?— A.  That's  aU.     , 

Mr.  F.  E.  Starck,  a  witness  for  the  prosecution,  was  duly  sworn, 
and  testified  as  follows: 

DIRECT  EXAMINATION. 
QUESTIONS   BY  TH«  JUDGE-ADVOCATE. 

Q.  Please  state  your  name,  residence,  and  occupation. — A.  F.  E. 
Starck;  my  residence  is  Brownsville,  Tex.,  and  1  am  a  mounted 
inspector  of  customs. 

Q.  In  the  Federal  employ? — A.  Yes,  sir. 

Q.  Where  do  vou  live  in  Brownsville? — A.  I  live  on  Washington 
street,  close  to  'Thirteenth  street. 

Q.  Can  you  show  us  your  house  on  this  map,  which  is  a  map  of 
Brownsville  and  Fort  Brown?  Go  up  there. — A.  I  will  try,  sir.  I 
don't  understand  this  map.     Here  is  Thirteenth  street. 

Q.  Fort  Brown  is  there  to  the  right. — ^A.  Yes,  sir;  my  house 
should  be  right  in  here 
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Q.  On  Thirteenth? — ^A.  On  Washington  street,  right  on  Wash- 
ington, and  this  is  Thirteenth  street  and  this  is  Washington  street. 
My  house  is  right  in  here,  sir.  (Pointed  midway  between  Thirteenth 
and  Twelfth,  facing  Washii^on.) 

Q.  As  you  walk  down  Washington  street  toward  Fort  Brown,  is 

irouT  house  on  the  left-hand  side  or  the  right-hand  side? — A.  The 
eft-hand  side. 

Q.  Then  can't  you,  with  that  in  mind,  point  out  your  house  on 
that  map? — A.  I  am  beginning  to  understand  the  map  now,  sir. 
That's  my  house  right  there,  number  6;  I  got  twisted  around.  That's 
my  house  there. 

Q.  Where  were  you  on  the  night  of  August  13,  1906? — ^A.  I  was 
home. 

Q.  In  the  house  you  pointed  out  on  the  map  ? — A.  Yes,  sir. 

Q.  Were  you  there  alone?— A.  No,  sir;  I  was  there  together  with 
my  family — wife  and  children. 

Q.  How  many  children  have  you  ? — ^A.  I  have  six,  sir. 

Q.  How  long  nave  you  lived  in  this  house? — A.  Seven  years — seven 
or  eight  years. 

Q.  I  would  like  to  ask  you  if  you  know  what  that  picture  is? — A. 
That's  my  house,  sir,  right  there.  (This  photograph  was  submitted 
in  evidence;  is  hereto  appended  and  marked  — J 

Q.  Did  anything  unusual  occur  on  the  night  of  the  13th  of  August, 
1906?— A.  Yes,  sir. 

Q.  If  so,  please  tell  the  court  all  that  you  heard  or  saw. — ^A.  Well, 
on  the  night  of  the  13th  of  August  last,  about  midnight  there  was 
some  shots  fired  in  town — sounded  to  us  shooting  was  going  on 
toward  Miller  Hotel — and  woke  us  up.  A  few  moments  after  we 
were  awakened  there  was  a  volley  fired  right  in  front  of  my  house — 
right  from  Washington  street.  We  were  all  in  bed  at  the  time;  the 
reason  I  knew  my  house  was  shot  into  there  was  a  large  splinter  about 
6  or  8  inches  long  fell  from  the  ceiling  and  struck  the  mosquito  bar  of 
the  bed  I  was  in.  My  wife  and  I  jumped  out  of  bed.  I  carried  two 
of  the  little  children,  and  my  wife  and  other  children  followed  us.  I 
took  them  back  through  another  room  into  the  kitchen  and  made 
them  lie  down  on  the  floor  behind  a  brick  chimney — large  brick  chim- 
ney we  have.  I  then  ran  back  to  our  room,  after  leaving  my  family 
there,  and  took  my  Winchester  down  from  on  top  of  the  wardrobe, 
ran  to  the  window,  and  could  not  see  anyone. 

Q.  Was  there  anything  that  would  intervene  to  prevent  your 
getting  a  full  view  of  Washington  street  toward  the  garrison  ? — A.  No, 
sir. 

Q.  Were  there  any  lights  in  \our  house  at  this  time? — A.  Yes, 
sir;  one  in  the  children's  bedroom;  I  kept  one  there  always. 

Q.  What  portion  of  the  house  is  this? — A.  On  the  soutK  side. 

Q.  If  that  window  is  shown  in  this  photograph,  please  mark  it 
with  a  cross. 

(Witness  does  so.) 

Q.  As  you  approach  your  house  from  the  direction  of  Fort  Brown 
can  you  get  a  nill  view  of  this  window  from  the  street  before  you  get 
clear  there? — A.  Yes,  sir. 

Q.  There  is  nothing  that  cuts  off  a  poition  of  it? — A.  A  little  por- 
tion there;  the  lower  portion  there  is  a  wall,  about  5  feet  high,  a  brick 


Feb.  11. 1907.1  AFFRAY  AT   BROWNSVILLE,   TEXAS.  155 

wall,  that  divides  our  lot  from  this  Brownsville  Transfer  Company 
lot-  that  wall  is  about  5  feet  high. 

Q.  Did  vou  notice  particularjy  the  sound  of  the  reports  of  these 
firearms  which  were  discharged  in  your  direction?— A.  1  did,  sir. 

Q.  Please  state  to  the  court  anything  particular  you  noticed. — A. 
They  soimded  to  me  like  a  high-power  rifle  shooting — cracked  like 
a  whip. 

Q.  Have  you  ever  owned  a  high-power  rifle? — ^A.  Yes,  sir. 

Q.  Did  these  reports  sound  like  that  rifle  you  owned? — ^A.  Yes,  sir. 

Q.  What  was  tliis  rifle  you  owned? — A.  Winchester,  model  lg95. 
Used  that  same  rifle  in  the  service  for  four  years.  Mr.  Creager  now 
owns  that  rifle. 

Q.  By  the  service,  you  mean  what  service? — ^A.  In  the  customs 
service  we  are  required  to  use  a  rifle. 

Q.  What  character  of  ammunition  does  this  rifle  of  yours  use? — A. 
It  used  to  use  the  regular  Government  cartridge  they  used  in  the 
Krag-Jorgensen,  regular  30-40. 

O.  Did  you  notice  any  odor  of  burning  powder  upon  this  occasion  ? — 
A.  No,  sir. 

Q.  After  this  shooting,  you  spoke  of,  through  your  house,  were 
there  any  shots  fired? — ^A.  Yes,  sir;  I  heard  other  shots  fired  after 
that. 

Q.  Other  shots  fired  into  your  house? — ^A.  No,  sir;  not  into  my 
house. 

Q.  Was  all  the  firing  into  your  house  in  the  nature  of  a  volley? — 
A.  Just  a  single  shot  afterwards,  just  a  moment  afterwards,  one  smgle 
shot,  just  like  that  (snapping  fingers). 

Q.  Where  did  that  shot  take  effect? — ^A,  That's  the  shot  that  went 
in  our  bedroom — ^that  is,  my  wife's  bedroom — and  went  through  the 
walls  of  the  house,  struck  tne  cornice  on  the  wardrobe,  then  glanced 
upward,  ran  along  the  ceiling  of  our  room  6  or  8  inches,  took  an 
upward  course  and  went  throiigli  an  upstairs  room  floor,  then  made 
its  exit  in  the  rear  of  the  house  through  two  more  walls. 

Q.  Of  what  material  is  your  house  constructed? — A.  Lumber, 
frame  building. 

Q.  Are  the  walls  and  ceilings  of  ordinary  thickness? — A.  Yes,  sir. 

Q.  After  this  last  single  shot  which  you  spoke  of  as  having  been  fired 
into  your  house,  what  other  shooting  did  vou  hear? — A.  I  heard  shoot- 
ing— sounded  to  me  like  toward  the  Miller  Hotel,  as  near  as  I  could 
judge. 

Q.  For  how  lon^  a  period  did  all  the  shooting  continue  ? — A.  Well, 
the  shooting — probably  it  was  all  over — from  the  first  I  heard  of  it  it 
could  not  have  been  more  than  eight  minutes,  I  reckon,  probably 
eight  or  ten  minutes,  as  near  as  I  can  remember. 

Q.  Did  you  hear  anyone  or  anything  passing  your  house  at  about 
this  time,  do  you  remember,  either  before  or  after? — A.  Shortly  after 
the  shooting;  yes,  sir. 

Q.  What  was  it,  as  far  as  you  know? — A.  Saw  a  man,  afterwards 
turned  out  to  be  a  policeman. 

Q.  Mounted  or  upon  foot  ? — A.  Afoot. 

Q.  Did  you  examine  the  interior  or  exterior  of  your  house  u])on  the 
following  llay? — A.  Yes,  sir;  daylijrht;  as  soon  as  we  could  see  the 
next  mornin<]:. 
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Q.  What  did  you  discover? — ^A.  Found  that  8  bullets  had  gone 
throu^  my  house. 

Q.  Did  you  make  any  attempt,  from  the  aUgnment  of  these  shots, 
to  oiscover  from  what  approximate  point  they  were  fired? — ^A.  Yes, 
sir. 

Q.  What  did  you  discover? — ^A.  That  they  were  fired  from  aknost 
direct  in  front  of  the  house,  just  from  one  side  of  that  wall  that  divides 
us  from  the  livery  stable. 

Q.  Had  the  firmg  apparently  been  done  over  the  wall  ? — ^A.  Yes,  sir. 

Q.  These  points  of  entrance  and  exit  of  the  bullets,  were  they  ap- 
parentlv  in  the  same  horizontal  line? — ^A.  Yes,  sir.  The  buUet  toles 
are  still  in  the  house. 

Q.  Is  the  point  of  exit  on  the  same  line  as  the  point  of  entrance,  or 
are  they  higner  or  lower? — ^A.  A  little  bit  higher — ^probably  about  a 
foot  higher  at  the  exit  from  where 

Q.  Was  the  point  of  exit  higher  than  the  point  of  entrance?  If  so, 
how  much? — A.  I  mean  the  wiole  length  of  the  house.  It  might  not 
be  a  foot;  I  say  about  a  foot.     I  never  measured  them. 

Q.  How  did /there  happen  to  be  a  light  burning  in  your  house  on 
that  night ?-;-A.  We  always  keep  a  night-lamp  in  the  children's  room; 
do  vet,  to  this  day. 

Q.  Did  you  pick  up  any  unusual  objects  the  following  morning? — A. 
Yes,  sir. 

Q.  Please  state  what  to  the  court. — A.  In  the  presence  of  Mavor 
Fred  Combe  and  the  city  marshal,  in  fact  together,  the  mayor  picked 
up  3  or  5  empty  hulls  and  I  picked  up  3  or  4. 

Q.  WTiat  do  you  mean  oy  hulls? — ^A.  Hulls  are  shells  after  the 
cartridge  has  been  fired. 

O.  At  what  point  were  these  objects  foimd? — A.  Almost  in  the 
middle  of  Washington  street,  just  below  the  Uvery  stable  fence. 

Q.  How  close  to  your  house? — A.  Well,  from  the  middle  of  the 
street  to  my  house  I  guess  it  would  be  about  50  feet. 

Q.  What  became  or  these  objects  you  picked  up? — ^A.  The  ones  I 
picked  up  I  turned  over  to  Mayor  Fred  Combe  and  Kept  one,  and  that 
same  day  the  Citizens'  Committee — I  was  on  duty  at  the  ferry — and 
the  Citizens'  Committee  sent  after  me  and  asked  me  for  the  cartridge 
and  I  gave  it  to  them ;  turned  it  over  to  Capt.  William  Kelly. 

Q.  Did  you  ever  testify  before  the  Citizens'  Committee? — ^A.  Yes, 
sir;  thev  asked  me  a  few  questions. 

Q.  Were  you  put  imder  oath? — ^A.  No,  sir;  just  in  an  offhand  man- 
ner they  asted  me  a  few  questions  and  I  answered  them. 

Q.  Any  record  made  of  your  remarks? — ^A.  Yes,  sir;  I  believe  they 
had  a  stenographer  there. 

Q.  Did  you  nnd  anything  else  except  those  empty  shells  ? — ^A.  That's 
all  I  f oimd,  sir. 

Q.  Describe  to  the  court  their  appearance. — A.  Well,  they  were  a 
long  shell.  Close  to  the  butt  end  of  it  they  have  a  little  groove  in  there 
to  show  they  had  been  used  in  a  clip.  As  near  as  I  can  descri^  them 
they  looked  something  to  me  like  tne  Mauser  cartridge,  only  a  little 
bitia^r. 

Q.  These  holes  that  were  in  your  house,  were  they  large  holes  or 
small  ones? — A.  At  the  point  of  entrance  thev  were  very  small,  but 
where  they  came  out  they  just  tore  the  lumber  all  to  pieces. 
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Q.  Did  you  ever  &e  this  Winchester  rifle  of  which  you  have  spo- 
ken?— ^A.  Yes.  sir;  on  many  occasions. 

Q.  How  dia  these  holes  you  saw  in  your  house  compare  with  the 
holes  that  would  be  made  by  your  Winchester? — ^A.  About  the  same. 

Q.  What  is  the  age  of  your  eldest  child  ? — ^A.  Thirteen  years. 

Q.  And  the  yoimgest? — ^A.  The  yoimgest  is  a  year  and  a  half. 

Q.  Describe  this  shot  or  these  shots  that  went  through  the  chil- 
dren's room. — ^A.  Well,  they  practically  all  went  through  the  chil- 
dren's room,  except  one,  the  one  I  described  as  having  gone  upstairs. 
Five  of  them  went  up  a  Uttle  higher  than  the  others — ^went  in  on  the 
outside  wall  from  6  to  7  feet  higher,  and  came  out  about  7i  or  8  feet — 
and  two  went  in  the  window,  that  window  I  just  marked,  and  they 
both  made  holes  in  the  mosquito  bar  in  which  my  two  little  girls  were 
asleep.  One  is  12  years  and  the  other  10.  One  bullet  nole  is  a 
little  higher  than  the  other,  probably  4  or  5  inches  difference  in  their 
height;  both  took  about  the  same  d.irection.  These  two  shots  came 
through  the  window  I  marked,  went  through  the  mosquito  bar  and 
they  only  went  through  two  walls,  the  other  six  shots  went  through 
every  wall  in  the  house,  from  the  front  to  the  rear. 

Q.  About  how  far  above  the  bed  did  these  shots  go? — ^A.  About  15 
or  18  inches,  as  near  as  I  can  remember;  I  have  never  measured. 

Q.  Who  lives  next  door  to  you? — A.  Mr.  Fred  Tate. 

Q.  Are  your  houses  in  any  respect  similar? — A.  No,  sir;  mine's  a 
larger  house. 

Q.  What  is  Mr.  Tate's  employment  ? — A.  He  is  a  mounted  inspector 
of  customs  also. 

Q.  What  is  his  first  name? — ^A.  Fred. 

Q.  What  is  your  first  name  ? — A.  Fred. 

Q.  Do  you  recognize  what  that  is  (handing  witness  photograph)  ? — 
A.    1  es,  su*. 

Q.  Tell  the  court,  please. — ^A.  The  house  to  the  right  is  my  house, 
the  house  to  the  left  is  Mr.  Fred  Tate's  house. 

Q.  Will  you  mark  Mr.  Fred  Tate's  house  with  a  pencil? 

(Witness  does  so.) 

By  the  counsel  for  accused: 

We  would  like  to  know  if  this  purports  to  represent  the  condition  of  the  house  at  that 
time. 

By  the  judge-advocate: 

It  does  not;  it  is  merely  to  locate  the  position  of  the  house. 

By  the  counsel: 

I  think  we  shall  have  to  object  to  it  then,  as  it  gives  an  erroneous  impression  of  the 
conditions  existing  at  that  time.  I  mention  this  as,  at  a  glance,  it  shows  it  was  taken 
in  the  winter  time  and  does  not  show  the  conditions  existmg  at  the  time.  It  must  be 
limited  to  the  conditions  that  existed  at  the  time. 

By  the  judge-advocate: 
The  picture  will  be  withdrawn  and  not  introduced  in  evidence  at  this  time. 

S.  Doc.  402,  60-1,  pt  2 11 
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CROSS-EXAMINATION. 

QUESTIONS  BT  THE  ACCUSED. 

Q.  How  long  have  you  lived  in  Brownsville? — A.  I  was  bom  and 
raised  there,  sir. 

Q.  Did  you  ever  see  anybody  in  khaki  there  except  soldiers? — ^A. 
Yes,  sir. 

Q.  Who  ? — A.  City  poUcemen. 

Q.  Anybody  else?!— A.  I  might  have;  I  don't  remember. 

Q.  As  a  matter  of  fact,  don't  a  good  many  people  in  Brownsville  in 
the  summer  time  wear  khaki  clothes? — ^A.  No,  sir. 

Q.  You  are  positive  of  that? — ^A.  Yes,  sir;  there  may  be  a  few  of 
them ;  it  is  not  a  custom  though. 

Q.  I  noticed  you  were  very  careful  in  your  direct  examination  to 
state  that  you  were  not  xmder  oath  when  examined  by  the  Citizens' 
Committee?— A.  Yes,  sir. 

Q.  Do  you  mean  us  to  infer  by  that  that  you  didn't  tell  the  truth  ? — 
A.  No,  sir;  I  told  the  truth. 

Q.  So  what  you  said  at  that  time  before  the  Citizens'  Committee 
was  the  truth?— A.  Yes,  sir. 

Q.  Your  purpose  was  not  to  evade  anything  you  said  at  that  time  ? — 
A.  No,  sir;  all  statements  I  have  made  I  try  to  make  the  same. 

Q.  What  time  did  you  say  this  was  wnen  this  commenced,  Mr. 
Starck,  when  you  were  aroused? — ^A.  About  12  o'clock. 

3.  Then  you  were  mistaken  when  you  said  to  the  committee  it  was 
past  12? — ^A.  I  don't  believe  I  said  to  the  committee;  if  I  did, 
why 

Q.  I  don't  wish  to  take  any  snap  judgment,  I  submit  to  you  what 
purports  to  be  a  report  of  that,  so  you  may  read  it. — ^A.  (Witness 
reaas.)  I  said  ''about  half  past  12.'  I  won't  say  it  was  12;  I  say 
about;  I  would  not  say  whether  it  was  12  or  half  past.  The  reason 
I  said  12  I  heard  it  was  about  12  o'clock.  I  was  too  busy  to  look  at 
the  clock. 

Q.  You  can  readily  understand,  Mr.  Starck,  that  time  was  import- 
ant to  us;  we  want  to  know  of  your  own  knowledge.  Then  you  didn't 
know  what  time  it  was? — ^A.  No,  sir;  I  did  not  look  at  the  clock. 

Q.  You  said  at  this  same  interview  with  the  Citizens'  Committee 
you  saw  a  man  running  down  the  street  ? — ^A.  Yes,  sir. 

Q.  WiU  you  tell  the  court  just  where  you  saw  the  man;  how  long 
you  saw  hiin,  and  all  about  it? — ^A.  It  was  right  after  the  shooting; 
ne  was  coming  down  Washington  street  toward  the  post.  That  was 
probably  ten  minutes  after  the  shooting,  if  I  remember  correctly — ^five 
or  ten  minutes — something  like  that. 

Q.  After  the  sliooting  was  over? — A.  When  I  saw  this  man,  yes,  sir; 
the  shooting  was  all  over. 

Q.  You  had  not  seen  anybody  up  to  that  time? — A.  No,  sir. 

j^.  And  you  didn't  see  any  man  up  to  ten  minutes  after  the  whole 
thing  was  over? — ^A.  No,  sir. 

Q.  He  had  a  rifle  in  his  hand? — A.  Yes^  sir. 

Q.  What  position  did  he  have  the  rifle  m? — ^A.  He  was  holding  the 
gun  up  something  like  that.  (Position  to  shoot.)  He  came  running 
along. 
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Q.  Mr.  Starck,  I  am  free  to  confess  I  don't  know  whether  I  under- 
stand you  or  not.  You  said  he  was^coming  toward  the  post;  is  that 
what  you  mean  to  say; — coming  toward  the  post  down  Washington 
street?  The  captain  will  point  out  to  vou  there  on  the  map  Washmg- 
ton  street,  and  then  I  want  you  to  tell  the  court  just  where  this  man 
was.     (Describes  map  to  witness.) 

S.  Those  red  letters   are  supposed   to   be   the   barracks. — ^A,  I 
erstand. 
Q.  Your  house  is  way  over  there.     (Point  it  out.  Captain.) — A. 
Yes,  sir. 

Q.  And  there  is  Thirteenth  street. — A.  Yes,  sir. 

Q.  And  there  is  Miller  Hotel  down  on  the  alley,  you  see? — ^A.  Yes, 

Q.  Now,  Fourteenth  street  is  along  there. — ^A.  Yes,  sir. 

Q.  And  Fifteenth  street,  or  the  ming  line,  is  along  there. — ^A. 
Yes,  sir. 

Q.  Did  you  ever  hear  that  street  called  the  firing  line  ? — ^A.  Yes,  sir. 

Q.  That's  the  general  name  for  it? — ^A.  That's  the  name;  yes,  sir. 

Q.  Tell  us  where  that  man  was  when  you  saw  him. — ^A.  As  near 
as  I  can  remember  just  where  that  T  is  in  Washington. 

Q.  Which  way  was  he  going? — ^A.  I  won't  be  positive  about  that, 
but  I  think  he  was  going  the  other  way. 

Q.  That  would  be  away  from  the  barracks? — ^A.  Yes,  sir.  I  am 
not  ready  to  say  whether  he  was  coming  toward  the  post  or  not; 
I  was  so  confusea  I  don't  remember,  but  1  think  he  was  going  from 
the  post. 

Q.  You  were  pretty  well  confused  at  that  time? — A.  Yes,  sir; 
I  was. 

O.  Had  you  been  confused  ever  since  the  firing  commenced? — 
A.  No,  sir. 

Q.  When  did  you  get  confused? — ^A.  When  I  heard  the  bullets 
hitting  my  house;  I  was  lying  in  bed  listening  to  the  shots. 

Q.  From  that  time  on  you  were  confusea? — A.  Yes,  sir. 

Q.  How  was  this  man  dressed  ? — A.  Had  on  a  khaki  uniform. 

Q.  Did  you  see  him  from  that  light?  That  Ught  was  shining? — A. 
Yes,  sir. 

Q.  That  is  an  oil  lamp? — A.  Yes,  sir.  The  only  thing  is,  that  light 
is  on  the  wrong  comer;  that  light  should  be  on  this  other  comer 
(looking  at  the  map). 

Q.  Tne  light  is  on  what  comer;  the  west  cornfer? — ^A.  Yes,  sir; 
the  same  light  is  there  yet. 

Q.  On  the  west  comer? — ^A.  Yes,  sir. 

Q.  This  is  the  west  comer,  isn't  it? — A.  Yes,  sir;  it  is  right  on  that 
comer  of  Mr.  Bolack's  residence.  Mr.  Bolack's  house  is  right  there; 
all  that  is  his  property. 

Q.  Is  it  on  the  comer  toward  your  house? — ^A.  No,  sir;  on  the  cor- 
ner from  my  house. 

Q.  You  mean  across  Washington  street? — A.  Yes,  sir. 

Q.  Is  it  on  your  side  of  Thirteenth  street  or  on  the  otherwise? — 
A.  On  the  other  side. 

Q.  It  is  across  Thirteenth  street  from  you? — A.  Yes,  sir;  right 
there;  the  captain  has  it  right  now.  There's  the  lamp;  it  is  the 
same  lamp  there  yet. 
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Q»  You  are  Tery  sure  about  that! — ^A.  Yes^  sip;  I  am  aure, 

Q.  We  don*t  vouch  for  that  map,  but  it  is  supposed  to  be 

A.  I  am  positive  of  it  thoughj  sir.  That^s  what  eot  me  mixed  up 
when  I  saw  that  star  there,  but  I  have  got  it  so  I  understand  the  map. 
The  lamp  should  be  right  wliere  the  rod  is  i>ointin^  now, 

Q,  Then  it*a  really  on  the  south  corner? — A.  When  I  say  west  I 
mean  coming  up  the  street  going  to  the  post;  it  would  be  west,  you 
know,  coming  toward  the  post.     The  streets  ran  almost  north — — 

Q.  As  you  go  from  the  Miller  Hotel  to  your  house,  goLn^  up  Thir- 
teenth street  and  then  turning  on  Washington,  do  you  leave  that 
light  on  your  right  or  left? — A.  I  will  describe  it  to  you  myself.  Here 
ifi  the  Miller  Hotel  and  here  is  the  alley;  there's  Mr.  Bolack's  residence 
and  store  (pointing  across  the  alley  front  Miller  Hotel  and  on  the  right- 
hand  side  of  Thirteenth  street).  This  is  Mr.  Bolack's  property  also 
(pomting  to  the  vacant  property  on  the  north  corner  of  the  block 
boundedbj  Washington,  Thirteenth,  the  alley,  and  Thirteenth  streets) 
and  the  lamp  should  be  right  here  (pointinj^  at  the  south  corner  or  on 
the  comer  of  Mr.  Bolacks  property  on  Thirteenth  street  and  Wash- 
ington). 

Q,  That's  correct,  is  it?^A,  Yes,  sir;  that's  correct;  and  across 
from  here  is  where  Mr.  Porter  lives  and  here's  the  livery  stable,  and 
there's  where  1  live. 

Q,  You  spoke  of  a  Mr.  Turk*s  house? — A.  Right  here  (pointing  di- 
rectly across  Washington  street  from  his  house), 

Q,  I  think  somewhere  in  some  of  your  testimony  you  spoke  of  a 
church,  Mr,  Starck.  Will  you  locate  that  on  the  map  for  the  court  t — 
A.  The  chmeh  is  about  here  (indicating  on  the  eastern  half  of  the 
block  bounded  by  Adams,  Twelfthi  Thirteenth,  and  Jefferson  streets). 

Q,  Does  it  face  on  Adams  street? — A.  No;  on  a  cross  street;  the 
church  takes  a  whole  block;  after  you  fjass  Adams  you  come  to  another 
alley  and  then  starting  from  the  alley  it  runs  down  to  the  next  street, 
called  Jefterson  street;  it  takes  up  a  whole  half  block^  the  Catholic 
church. 

Q,  That's  the  church  you  mentioned  in  your  previous  testimony  i — 
A,  Yes,  sir, 

Q,  The  church  fence  come  right  to  the  alley?  Is  the  church 
between  the  alley  and  Jefferson  1— A,  Yes,  sir;  between  the  alley  and 
Jefferson, 

Q.  Now,  Mr,  Starck,  the  first  shots,  as  I  understand,  which  you 
heard  were  at  Miller  Hotel,  as  you  located  it  at  the  time? — A,  That 
direction;  yes,  sir. 

Q,  Did  you  hear  a  bugle  call  that  night ?~A,  I  did,  sir. 

Q,  How  long  with  respect  to  that  time  was  it — -I  refer  now  to  the 
time  you  were  aroused  and  heard  those  shots  at  or  near  the  Miller 
Hotel— how  long  after  or  before  that  was  it  until  you  heard  the  bugle 
call  ?^A  I  heard  two  bugle  calls,  I  heard  the  first  bugle  call  shortly 
after  I  heard  the  first  shots,  and  my  wiie  and  I  thought  it  was  fire 
down  in  the  post;  and  then  shortly  after  that  was  when  the  shots 
were  fired  into  our  house  and  a  few  seconds  after  I  got  back  to  the 
window  from  putting  the  chihlren  back,  I  heard  the  bugle  call  I 
beard  a  few  shots  still  fired  after  the  last  buj^le  call,  I  was  then  at 
the  window;  I  had  mv  gun  and  was  at  the  window— not  one  you  see 
in  the  picture,  but  the  one  fa^iuj;  on  Washington  street,  I  threw 
the  window  open  there. 
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Q.  That's  a  dormer  window  on  Washington  street? — A.  No,  sir; 
it  don't  project  out;  it  is  just  a  double  window. 

Q.  How  many  shots  did  you  hear  altogether? — ^A.  I  can't  tell  you, 
sir;  I  never  counted  them. 

Q.  You  said  before  the  Citizens'  Committee— how  many  shots  did 
you  hear  before  and  after? — A.  I  believe  I  daid  about  150,  50,  or  100, 
something  like  that,  but  it  was  just  all  guesswork;  I  could  not  say 
exactly. 

Q.  1  don't  want  to  bind  you  down  to  the  number  of  shots;  I  want 
jouT  best  recollection.  I  want  you  to  tell  the  court,  as  consecu- 
tively as  you  can,  first,  how  many  shots  you  heard  first  thing,  as  near 
as  you  can  recollect,  and  then  what  you  neard  next,  and  so  on,  so  we 
can  get  the  sequence  as  near  as  you  can  recollect  it.  I  want,  approxi- 
mately, your  recollection. — ^A.  I  heard  shots,  then  I  heard  a  Dugle 
call,  tnen  I  heard  more  shots,  then  I  heard  tne  shots  in  front  of  my 
house — ^but  it  is  all  guesswork;  I  can  not  tell  you. 

Q.  How  long  would  you  say  it  was  between  the  first  shots  you 
heard  and  the  bugle  call,  approximately? — ^A.  It  was  just  a  few 
moments  when  I  heard  the  first  call. 

Q.  You  heard  some  more  shots? — ^A.  Yes,  sir. 

Q.  About  how  long  would  that  be  after  it? — ^A.  It  seemed  to  me 
it  could  not  have  been  over  five  minutes. 

Q.  Do  you  think  there  was  as  much  an  interval  as  five  minutes 
there  before  you  heard  shots,  after  the  first  bugle  call?— A.  After  we 
heard  the  first  shots  I  heard  shooting  all  the  time;  no  stop  at  all. 

Q.  Practically  continuous?: — ^A.  Practically  continuous;  yes,  sir. 

Q.  You  think  there  was  five  minutes  between  the  first  bugle  call 
and  the  next  one? — ^A.  To  the  best  of  my  recollection,  about  five, 
minutes. 

Q.  How  long  did  the  shooting  last  after  that  second  bugle  call 
you  heard  sounded  ? — ^A.  Just  a  couple  of  moments  afterwards. 

Q.  Where  was  the  shooting  after  the  second  bugle  call  you  heard  ? 
Can  you  remember  where  that  was? — A.  It  was  somewhere  in  the 
alley  there,  between  Miller  Hotel  and  Twelfth  street,  it  sounded  to  me. 

Q.  That  would  be,  as  I  understand  it,  in  front  of  your  house, 
almost. — ^A.  Yes,  sir;  almost  directly  in  front  of  my  house. 

Q.  And  that  lasted  how  long,  that  shooting:  in  that  alley  and  directly 
in  front  of  your  house  ? — ^A.  Just  a  moment  or  two.  It  was  all  over 
within  a  moment  or  two. 

Q.  But  the  whole  shooting  lasted  about  eight  or  ten  minutes? — A. 
To  the  best  of  my  recollection,  it  hardly  exceeded  ten  minutes;  about 
eight  or  ten  minutes.     I  could  not  sav  exactly. 

Q.  But  your  best  judgment;  the  Arst  shooting  was  at  the  Miller 
Hotel? — A.  I  could  not  see  whether  it  was  right  at  the  Miller  Hotel, 
but  toward  the  post.  I  was  in  bed  in  the  house.  It  sounded  to  me 
right  in  that  direction.     I  could  not  say  exactly. 

Q.  You  didn't  say  at  that  time  that  you  saw  anybody  that  you 
thought  was  a  soldier,  did  you  ?  Did  you  say  in  your  direct  examma- 
tion  that  you  saw  anj^body  you  thought  was  a  soldier? — A.  If  I  did 
I  don't  remember  having  said  it.  I  remember  seeing  this  policeman, 
and  that's  about  all. 

Q.  That's  the  only  man  you  saw,  as  a  matter  of  fact? — A.  Yes,  sir. 

Q.  You  didn't  see  anybody  that  was  a  soldier  at  all? — A.  No,  sir. 
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Q.  What  kind  of  guns  did  the  policeman  have? — A.  They  don't 
use  any  but  pistols. 

Q.  Didn't  you  say  that  policeman  had  a  gun? — A.  Yes,  sir. 

Q.  Then  he  had  armed  himself  somewhere? — A.  Yes,  sir;  as  a 
general  thing  they  don't  have  anything  but  clubs  and  pistols. 

Q.  Do  vou  know  what 'kind  of  a  gim  he  had  that  night? — ^A.  No, 
sir;  I  can  t  tell  you. 

Q.  What  did  he  have  on  besides  the  khaki  uniform? — ^A.  Had  a 
great  Hg  badge  on. 

Q.  What  kmd  of  a  hat? — A.  I  could  not  tell  you  he  had  a  hat  on. 

^Q.  You  recognized  him  by  the  badge? — A.  Yes,  sir;  he  had  a 
badge  on. 

Q.  How  close  was  he  to  you? — A.  Right  in  the  middle  of  the  street, 
nm  right  down  the  middle  of  the  street. 

Q.  Twenty  feet  from  you? — ^A.  A  httle  further  than  that.  The 
street  is  60  feet  wide  and  the  sidewalk  about  8,  and  about  5  feet 
between  the  fence  and  the  house;  about  30  or  35  feet,  something  like 
that,  from  where  I  was  at  the  window.  Bright  light,  you  faiow, 
they  have  two  lights — two  lanterns,  the  one  I  pointed  out  and  one  on 
the  other  comer — and  from  the  two  lights  you  know  you  can  see  well. 
Down  on  Twelfth  street  they  have  a  lamp  on  the  other  comer  also. 

Q.  Were  there  any  other  ughts  in  the  biock  that  you  could  see? — 
A.  No,  sir. 

Q.  You  didn't  note  them  if  there  were? — A.  I  never  went  out  in 
the  street  that  night  at  all;  I  stayed  in  the  house;  never  went  out  in 
the  street  until  the  next  morning  just  after  daylight. 

Q.  In  describing  these  bullets  you  said  there  was  one  went  into  the 
.Catnolic  church? — ^A.  Yes,  sir. 

Q.  And  you  said  that  was  the  same  one  that  struck  your  house; 
do  you  know  that  as  a  fact? — ^A.  I  said  probably  the  same  one. 

S.  Well,  I  will  read  your  evidence:  ''Q.  Where  did  the  other 
et  enter  your  house? — A.  The  firing  sounded  to  us  like  a  volley 
and  then  there  was  a  single  shot  fired  afterwards  that  struck  the 
front  of  our  house  and  just  took  off  the  top  of  the  cornice  of  the  ward- 
robe in  our  front  room,  in  the  room  in  which  my  wife  and  I  sleep, 
and  then  ran  along  the  ceiling  about  2  feet,  tearmj;  the  wall  paper, 
then  took  an  upward  course,  went  through  the  ceiling,  through  the 
floor  in  the  room  upstairs,  and  then  went  through  both  walls,  and 
that  bullet  is  the  one  that  hit  the  Catholic  church  and  struck  the 
window  where  Father  Smith's  room  is." — ^A.  Yes,  sir. 

Q.  You  don't  know  whether  that  is  the  same  bullet  or  not? — ^A. 
That  is  a  mistake;  I  should  have  said  probably  the  same  bullet. 
Father  Smith  was  with  me  and  we  took  the  alignment  of  the  holes 
and  they  struck  in  about  the  same  direction.  I  could  not  swear 
that  was  the  same  bullet. 

Q.  In  your  testimony  before  Mr.  Purdv,  in  speaking  of  the  shoot- 
ii^g;  you  made  use  of  this  expression:  ^''fhey  had  to  get  on  this  side 
of  the  wall." — ^A.  Yes,  sir. 

Q.  And  as  I  understand  it,  that's  the  wall  that  runs  alongside  of 
your  house? — ^A.  Yes,  sir. 

Q.  To  the  east  or  southeast,  shall  I  say? — A.  I  can  show  you 
exactly.  (Takes  photograph.)  This  only  shows  a  picture  of  the 
building.    There  is  a  long  shed  there,  and  there  is  a  brick  wall,  5  feet 
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high,  that  comes  from  that  building  and  butts  up  alongside  the  fence 
here,  and  they  had  to  shoot  over  two  fences  across  that  way. 

Q.  What  did  you  mean  when  you  said  they  had  to  go  on  this 
side  of  the  wall  ?    What  did  vou  mean  ? — A.  To  shoot  to  the  house. 

Q.  No,  I  will  read  you:  "There  is  a  brick  wall  that  separates  our 
house  from  the  livery  stable,  they  had  to  go  on  this  side  of  that  wall 
to  fire  into  our  house  on  accoimt  of  the  large  bam." — A.  That  is 
the  bam  I  am  speaking  of. 

S.  What  do  you  mean  by  speaking  of  going  on  this  side  of  the 
?  Do  you  mean  the  side  toward  your  house? — A.  No,  sir;  I 
meant  they  had  to  go  on  the  side — this^  front  wall  is  high,  there  is 
a  gate  there  and  the  wall  is  high,  and  this  other  w^all  is  lower.  They 
had  to  go  on  this  side  of  the  wall,  at  the  stable,  to  be  able  to  shoot 
over  this  other  wall. 

Q.  So  they  had  to  go  beyond  the  wall? — A.  No,  sir;  not  entirely. 
You  see  this  fence  over  here  is  lower  and  this  front  fence  of  the 
stable  is  higher  and  then  cuts  down  to  meet  this,  and  they  had  to 
go  beyond  this  high  fence. 

Q.  Beyond  the  gate  part? — A.  Yes,  sir. 

Q.  How  far  down  W  ashington  street  would  that  bring  them  from 
the  comer  of  Thirteenth  street? — ^A.  There  is  two  lots  here,  and 
thev  are  50  feet  lots,  so  that  was  100  feet. 

Q.  Then  they  must  have  ^ne  down  100  feet  on  Washington  avenue 
from  Twelfth  street? — A.  les.  That  is,  from  Thirteenth  street 
about  100  feet  more  or  less. 

Q.  Show  us  where  you  picked  up  those  shells,  will  you  ? — A.  Yes, 
sir;  right  about  here  where  that  N  is  in  Washington;  right  in  the 
center  of  the  street.     (Second  N  in  Washington.) 

Q.  How  far  from  your  house  was  that?— -A.  Those  streets  are  60 
feet  wide;  Washington  street  is,  and  that  window  there  is  probably 
over  18  feet  from  the  fence,  ^nd  the  sidewalk  is  8  feet  wide,  and  that 
would  be  60,  8,  and  18. 

Q.  How  were  they  lying — all  in  a  bunch? — ^A.  No,  sir;  they  were 
strewTi  along,  to  the  best  of  my  recollection,  to  the  distance  of  5  or  4 
steps,  I  believe;  that's  my  testimony  given  before. 

Q.  You  didn't  find  anything  but  hulls  or  shells? — A.  That's  all  I 
found. 

Q.  There  were  no  clips? — ^A.  No,  sir;  no  clips. 

Q.  How  long  after  the  first  sound  was  it  until  j^ou  heard  them 
shoot  into  your  house? — A.  Just  a  few  moments;  probably  three  or 
four  minutes. 

Q.  Three  or  four  minutes  from  the  first  disturbance  you  heard  until 
thev  fired  into  your  house? — A.  Yes,  sir. 

Q.  I  am  a  little  hazy  in  my  recollection  about  this  horseback 
riding.  I  wish  you  would  clear  that  up  for  the  court.  With  respect 
to  the  time  you  were  first  aroused,  when  did  you  see  this  man  on  horse- 
back?— ^A.  I  did  not  see  him  at  all.  I  heard  him  go  by.  I  did  not 
state  I  saw  him.  I  stated  I  heard  somebody  go  oy  horseback.  I 
did  not  see  him  at  all. 

Q.  Tell  us  when  that  was  with  respect  to  the  time  you  were 
aroused. — A.  It  was  right  after  we  heard  the  first  shots,  and  just  a 
few  moments  after  this  man  went  by  horseback  was  when  they  fired 
into  our  house. 
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Q.  How  was  the  horse  going?  What  would  the  sounds  indicate? — 
A.  A  trot,  sounded  like. 

Q.  He  was  passing  in  front  of  your  house  ? — A.  Yes,  sir. 

Q.  On  Wasnington  street? — A.  Yes.  sir. 

Q.  Which  way  was  he  going  ? — ^A.  Going  toward  the  post. 

Q.  You  said  something  about  the  chief  of  poUce  in  your  evidence 
to  Mr.  Purdy;  vou  didn't  know  whether  that  was  the  chief  of  poUce 
or  not,  did  you? — ^A.  I  stated  in  my  evidence  I  thought  it  was  him. 

Q.  Because  you  knew  afterwards  he  went  by? — ^A.  Yes,  sir. 

Q.  That's  the  only  reason? — ^A.  Yes,  sir. 

Q.  You  don't  mean  to  give  the  impression  you  knew  anything 
about  it?— A.  No,  sir;  that's  the  reason  1  said  I  thought  it  was  him — 
just  heard  somebody  go  by  horseback. 

Q.  You  heard  somebody  running  or  walking  in  front  of  your  house  ? 
A.  Yes,  sir. 

Q.  When? — ^A.  Right  at  the  time  of  the  shooting. 

Q.  How  many  men  were  running  by? — ^A.  I  comd  not  tell  you. 

Q.  Your  judgment. — A.  I  was  so  busy  trying  to  ^et  my  little  ones 
out  of  harm's  way,  I  heard  some  scurrying — running  back  toward 
Thirteenth  street — ^but  I  was  trying  to  get  them  from  being  killed, 
and  I  did  not  pay  any  attention. 

Q.  How  long  after  the  shots  were  fired  into  your  house  did  you  hear 
them  scurrying  back  toward  Thuteenth  street? — ^A.  Right  imme- 
diately afterwards;  I  had  not  got  out  of  our  room  yet  into  the  chil- 
dren's room. 

Q.  And  how  long  after  that  was  it  you  heard  the  man  trot  by? — ^A. 
About  five  or  six  minutes. 

Q.  And  you  didn't  hear  any  other  horseback  man,  did  you? — A. 
No,  sir. 

p.  How  long  have  you  been  a  neighbor  of  Mr.  Fred  Tate's? — ^A.  I 
think  he  has  been  in  Brownsville  about  ten  or  eleven  months;  he 
moved  there  when  he  came  to  Brownsville.  He  moved  into  that 
house  he  is  Uving  in  now  possibly  ten  or  eleven  months  ago. 

Q.  You  have  been  pretty  close  friends? — A.  Yes,  sir;  we  are  inti- 
mate. 

Q.  Have  you  been  in  the  same  business  all  the  time? — ^A.  Yes,  sir. 

Q.  Ever  talk  to  him  about  this  matter? — ^A.  Yes,  sir. 

Q.  How  often? — ^A.  I  don't  know,  I  have  talked  with  him  several 
times;  could  not  say  the  exact  number  of  times. 

Q.  Is  he  the  man  who  is  alleged  to  have  used  a  revolver  on  one  of 
the  colored  soldiers  down  there  ?  He  told  you  about  that,  didn't  he  ?— 
A.  Yes,  sir. 

Q.  When,  with  respect  to  the  time  that  occurred? — ^A.  I  don't 
remember  elxactly,  but  I  think  about  the  8th  of  that  month;  I  wont  be 
positive. 

Q.  Were  you  there  when  that  occurred? — A.  Yes,  sir;  I  was  in 
Brownsville. 

Q.  What  date  was  it  that  that  occurred? — A.  I  think  the  8th,  sir; 
I  am  not  sure. 

Q.  And  he  told  you,  according  to  your  recollection,  the  same  day? — 
A.  He  told  me  about  the  occurrence  about  half  an  nour  after  it  hap- 
pened; met  him  on  the  street  and  he  told  me. 

Q.  Ever  discuss  that  with  anybody  else  besides  Mr.  Tate? — A.  Yes, 
gir;  I  have. 
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Q.  I  mean  aside  from  these  examinations  before  the  committee 
^nd  before  Mr.  Purdy;  have  you  disci 
besides  these  and  Mr.  1  ate  ? — ^A.  Yes,  sir. 


and  before  Mr.  Purdy;  have  you  discussed  it  with  anybody  else 


Q.  Tell  us  who. — ^A.  I  could  not  tell  you  exactly;  I  have  discussed 
it  with  so  many  peo{)le  there  at  home;  for  instance,  the  collector  of 
customs  and  the  special  deputy  and  other  friends,  but  I  ani  not  pre- 
pared to  tell  you  who  I  have  spoken  to;  how  many. 

REDIRECT   EXAMINATION. 
QUESTIONS  BT  THE  JUDOE-ADVOCATB. 

Q.  Where  did  you  give  your  evidence  before  Mr.  Purdy? — ^A.  In 
Mr.  Louis  KowalsJd's  office,  in  Brownsville. 

Q.  And  where  is  that  building  located  with  respect  to  the  Leahy 
Hotel,  for  instance? — ^A.  Right  adjoining. 

Q.  On  what  side? — ^A.  On  Elizabeth. 

Q.  So,  when  you  said  on  this  side  of  the  wall,  you  meant  on  the 
side  toward  the  Leahy  Hotel? — A.  Yes,  sir. 

Q.  You  say  you  recomized  a  badge  on  this  policeman  you  saw 
pass  your  house  that  night? — ^A.  Yes,  sir;  if  I  had  not  I  would  have 
shot  at  him. 

EXAMINATION    BY   THE   COURT. 

^  Q.  Did  you  have  any  trouble  with  the  colored  troops  at  Browlis- 
ville  just  prior  to  August  13  last?  If  so,  what  was  it? — ^A.  No,  sir; 
never  had  any  trouble  with  them  at  any  time. 

Q.  Do  you  know  of  any  cause  or  reason  why  your  house  should 
have  been  fired  into  that  night?  If  so,  describe  it. — ^A.  None  what- 
ever, sir.  I  can^t  understand  why  my  house  was  fired  into,  unless  it 
was  mistaken  for  Mr.  Tate's.     That^s  the  only  reason  I  can  see. 

Q.  Did  you  ever  see  Winchester  ammunition  with  the  same  kind 
of  cartridge  shell  as  you  picked  up  in  Washington  street  on  August 
14  ? — A.  Never,  sir. 

Q.  Did  this  man  you  saw  running  past  your  house  wear  leggins  or 
resemble  a  soldier  m  uniform? — A.  rso,  sir;  he  had  no  leggins  on; 
he  had  on  a  khaki  uniform  but  no  leggins. 

RECROSS-KXAMIXATION. 

QUESTIONS    BY   THE    ArClSED. 

seen  soldiers  in  kliaki  uniform  without  leggins? — 


Q.  Haven't  vou  s 
.  Yes,  sir;  I  have. 


REEXAMINATION    BY   THE    COURT. 

Q.  Do  you  know  any  reason  for  men  firin";  into  Mr.  Tate's  house? — 
A.  I  don't  think — there  were  no  shots  fired  into  Mr.  Tate's  house. 

Q.   (Same  question  repeated.) 

A.  Well,  unless  it  was  because  he  knocked  the  soldier  down  for 
rubbing  up  against  Mrs.  Tate.     That's  the  only  reason  I  should 

Q.  I)o  you  know  what  gun  the  shells  you  picked  up  would  lit? — 
A.  Sprin^eld  rifle  and  tliis  new  rifle  the  Government  uses. 
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REOBOSS-EXAMINATION. 

QUESTIONS   BY  THE  ACCUSED. 

Q.  Do  you  know  of  your  own  knowledge  about  a  soldier  touching 
Mrs.  Tate? — A.  No,  sir;  only  from  hearsay. 

Q.  Then  what  you  said  about  a  soldier  touching  any  lady  there 
was  all  hearsay? — ^A.  Yes,  sir;  all  hearsay. 

Q.  How  do  you  know  the  shells  you  picked  up  fit  the  Springfield 
rifle? — A.  Because  they  look  Uke  the  ones  I  have  seen — ^seen  soldiers 
put  them  in  a  Springfield  rifle  down  in  the  quartermaster's  corral  at 
Fort  Brown. 

Q.  But  you  never  tried  them  in  a  rifle? — A.  Yes,  sir. 

Q.  The  same  shells  you  picked  up? — A.  No,  sir. 

Q.  You  did  not  personal! v  try  these  shells  in  the  Springfield  rifle? — 
A.  No,  sir;  not  those  I  picked  up  in  the  street. 

Q.  And  you  didn't  see  them  tried? — ^A.  No,  sir. 

Q.  Then  you  don't  know  whether  these  particular  shells  were 
for A.  No,  sir. 

Q.  Yes.     All  coons  look  ahke  to  me. — ^A.  They  do  to  me,  too. 

REEXAMINATION    BY   THE   COURT. 

^  Q.  Do  you  know  of  any  other  gun  these  shells  would  fit? — ^A.  No, 
sir;  I  do  not. 

There  being  a  motion  before  the  court  for  adjournment  at  this  time, 
the  accused,  his  counsels,  the  reporter,  and  the  judge-advocates  then 
withdrew,  and  the  court  was  closed,  and,  on  bemg  opened,  the  presi- 
dent announced,  in  their  presence,  as  follows:  I  am  instructed  to 
announce  the  decision  of  the  court  that  you  will  proceed  with  the 
trial. 

Dr.  Frederick  J.  Combe,  mayor  of  Brownsville,  a  witness  for  the 
prosecution,  was  duly  sworn,  and  testified  as  follows: 
The  judge-advocate  here  stated  as  follows : 

Unless  there  is  objection  on  the  part  of  the  court,  the  examination  of  this  witness  will 
be  conducted  by  the  assistant. 

To  which  the  president  repHed: 

If  there  is  no  objection,  the  assistant  counsel  will  proceed  with  the  direct  examina- 
tion. 

DIRECT   EXAMINATION. 

QUESTIONS   BY  ASSISTANT  JUDGE-ADVOCATE. 

Q.  What  is  your  name? — ^A.  Frederick  J.  Combe. 

Q.  Your  residence  ? — A.  Brownsville,  Tex. 

Q.  Occupation? — A.  Physician  and  surgeon. 

Q.  What  official  position  do  you  hold  m  Brownsville,  if  any? — A. 
Mayor  of  the  city. 

Q.  How  long  have  you  been  mayor  of  the  city  of  Brownsville? — A. 
Since  April,  1905. 

Q.  Continuously  to  the  present  time  ? — A.  Yes,  sir. 

Q.  Where  were  you  on  the  13th  day  of  August,  1906? — ^A.  I  was  in 
Brownsville,  the  town  of  Brownsville. 
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Q.  Do  you  know  a  man  by  the  name  of  Evans,  who  was  living  in 
Brownsville  at  that  time? — A.  Yes,  sir. 

Q.  What  was  his  business  or  occupation,  do  you  know?  If  so, 
state. — A.  He  was  a  State  quarantine  officer. 

Q.  He  was  Uving  in  Brownsville? — ^A.  Yes,  sir. 

Q.  Do  you  know  where  his  residence  was — in  what  part  of  the  city 
of  Brownsville — on  that  date? — ^A.  Yes,  sir. 

Q.  State. — ^A.  It  was  in  the  eastern  part — I  don't  remember  the 
name  of  the  street — ^in  the  old  Leahy  House. 

Q.  How  far  from  the  Fort  Brown  Reservation,  more  or  less? — 
A.  From  the  wire  fence  to  the  house  in  which  Mr.  Evans  lived  is 
about  70  yards. 

Q.  Is  tnis  wire  fence  a  fence  along  the  line  of  the  reservation, 
between  that  and  town? — ^A.  Yes,  sir. 

(^.  A  continuation,  is  it  not,  practically,  of  that  brick  wall  that 
bemis  at  the  river  and  runs  along? — A.  Yes,  sir. 

Q.  Do  you  remember  when  the  battaUon  of  the  Twenty-fifth 
Infantry,  under  command  of  Mai.  Charles  W.  Penrose  reached  Fort 
Brown  and  took  station  there? — ^A.  The  28th  day  of  July. 

Q.  What  year?— A.  1906. 

Q.  Were  you  at  that  time  employed  in  any  capacity  in  Fort 
Brown? — A.  Yes,  sir;  I  was  acting  post  surgeon. 

Q.  I  refer  to  the  date  of  the  arrival  of  the  command  of  the  Twenty- 
fifth. — ^A.  Yes,  sir. 

Q.  And  you  so  continued  until  when  ? — ^A.  Until  the  post  was  aban- 
doned. 

Q.  When  was  that,  do  you  remember?  If  so,  state,  more  or  less, 
the  date. — A.  I  can  not  give  the  exact  date.  About  two  weeks  after 
the  battalion  left  Brownsville. 

Q.  After  which  battalion  left  Brownsville  ? — ^A.  After  the  battalion 
of  the  Twenty-fifth  Infantry.  There  was  a  detachment  of  the 
Twenty-sixth  there,  and  I  continued  while  they  were  there. 

Q.  In  other  words,  until  the  post  was  abandoned,  early  in  the 
spring? — A.  Yes;  I  don't  remember  the  exact  date. 

Q.  Did  this  man  Evans  come  to  you,  or  approach  you  as  mayor 
of  the  city,  on  the  13th  of  August,  last  year,  lor  any  piu'pose? — ^A. 
Yes,  sir;  on  the  13th  day. 

Q.  About  what  time  of  day,  more  or  less? — A.  In  the  afternoon 
about — I  don't  remember  the  exact  hour,  it  must  have  been  about 
3  or  4  o'clock.     I  am  not  positive. 

Q.  Along  in  the  afternoon? — ^A.  Yes. 

Q.  You  had  a  conversation,  you  and  he? — A.  Yes,  sir. 

Q.  Was  the  accused,  Major  Penrose,  present  at  that  conversa- 
tion?— A.  The  first  conversation,  no,  sir;  it  was  in  my  office. 

By  the  judge-advocate: 

I  take  it  that  under  the  rule  that  the  accused  not  being  present,  the  conversation 
between  Evans  and  Doctor  Combe  would  not  be  admissible.     Am  I  correct? 

By  the  counsel: 
We  so  understand  it. 

By  the  judge-advocate: 
I  don't  want  to  bring  in  testimony  that  is  not  competent. 

Q.  Major  Penrose  was  not  there? — A.  No,  sir. 
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Q.  You  will  not  state  that  conversation,  but  simply  the  eflFect. 
What  did  you  do,  you  and  Mr.  Evans,  after  you  had  had  this  conver- 
sation, in  pursuance  of  that  conversation?— A.  Mr.  Evans  left  me 
and  came  back,  and  then  we  went  to  the  post. 

Q.  Where  did  you  go  in  the  post  ? — ^A.  We  went  to  the  administra- 
tion building. 

Q.  Were  you  looking  for  anyone? — ^A.  We  were  looking  for  Major 
Penrose. 

Q.  Do  you  recognize  the  accused  here  on  trial  as  the  same  Major 
Penrose?— A.  I  do. 

Q.  For  whom  you  and  Mr.  Evans  were  looking  on  that  day? — ^A. 
Yes,  sir. 

Q.  Did  you  find  him? — A.  Yes,  sir. 

Q.  Where? — ^A.  On  the  walk  between  the  hospital  and  the  com- 
manding officer's  quarters. 

Q.  In  Fort  Brown  ?—^A.  In  Fort  Brown. 

Q.  About  what  time  of  the  day  was  that,  according  to  your  best 
recollection? — ^A.  Between  5  and  5.30, 1  think. 

Q.  In  the  afternoon? — ^A.  Yes,  sir. 

Q.  Was  there  any  conversation  between  you  and  Mr.  Evans  with 
Major  Penrose,  or  between  Major  Penrose  and  Mr.  Evans  in  your 
presence? — ^A.  Yes,  su*. 

Q.  Go  on  and  give  that  conversation  or  those  conversations,  as 
best  you  recollect. — ^A.  I  first  shook  hands  with  Major  Penrose  and 
then  introduced  Mr.  Evans,  and  Mr.  Evans  had  a  conversation  with 
the  Major  before  I  addressed  him. 

Q.  That  was  in  your  presence  and  hearing? — ^A.  Yes,  sir. 

Q.  Go  on;  state  what  it  was. — A.  As  near  as  I  can  remember, 
Mr.  Evans,  who  was  quite  excited,  told  Major  Penrose  what  had  taken 
place  at  his  house. 

Q.  State  what  he  told  him.  Doctor. — A.  He  told  him  that  his  wife 
had  been  assaulted  by  a  negro  soldier  in  the  yard  in  rear  of  her  resi- 
dence; that  the  man  nad  taken  hold  of  her  by  the  hair  and  thrown 
her  to  the  groimd,  and  that  she  had  screamed  and  fainted.  Major 
Penrose  asked  him  how  he  knew,  or  his  wife  knew,  it  was  a  negro 
soldier,  and  he  said  that -his  wife  had  said  that  he  was  dressed  in  khaki 
and  that  he  was  black;  that  he  was  a  negro.  Mr.  Evans  was  very 
much  wrought  up,  and  Major  Penrose  showed  feeling.  He  was  out- 
raged at  hearing  such  a  story  and  at  first  hardly  believed  it;  said  he 
could  not  believe  that  a  man  of  his  conmaand  would  do  such  a  thing; 
and  Mr.  Evans  still  insisted.  I  can  not  go  more  into  detail;  they 
talked  for  several  minutes,  and  then  I  said  to  Major  Penrose,  after 
Mr.  Evans  had  gotten  through,  I  said,  as  near  as  I  can  remember, 
"Major  Penrose,  this  is  a  terrible  thing;  the  people  in  town  are  very 
much  excited  and  it  will  not  be  safe '^— I  am  not  positive  now  whether 
I  used  the  expression  ''it  will  not  be  safe,''  or  "I  will  not  respond  for 
the  Kves  of  your  men  if  they  go  into  town,"  but  I  used  one  or  the  other. 
Major  Penrose,  as  I  said  a  few  moments  ago,  showed  feeling;  said  he 
was  very,  very  sorry  this  had  occurred,  and  that  he  would  immediately 
take  steps  to  keep  nis  men  from  going  into  town — ^that  he  would  issue 
an  order  at  once.  The  Major  and  I  stepped  to  one  side  and  had  a 
short   conversation.     At    tnis    moment  1  can  not  remember  what 

Eassed  during^  that  conversation,  but  the  Major  again  repeated  to  me, 
e  said,  "Major  Combe,  I  regret  this  very,  very  much  mdeed,  and  t 
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shall  immediately  issue  an  order  to  keep  my  men  out  of  town."  He 
then  walked  toward  the  guardhouse;  we  said  gOod-by,  parted,  and 
returned  to  town. 

Q.  Did  you  say  he  walked  toward  the  guardhouse,  or  we? — ^A.  He, 
Maior  Penrose. 

Q.  You  and  Mr.  Evans  returned  to  town? — ^A.  Yes,  sir. 

Q.  Did  you  see  Major  Penrose  again  that  evening  before  night? — ^A. 
I  don't  think  so. 

Q.  Where  were  you  on  the  night  of  that  day,  August  13 — that  is, 
after  the  usual  bedtime? — -A.  I  was  at  my  residence,  at  the  comer 
of  Ninth  and  Elizabeth  streets. 

Q.  Did  you  hear  or  were  you  awakened  by  anything  unusual  on 
that  night?  If  so,  state  what. — A.  I  was  awakened  by  what  I  felt 
to  be  four  or  five  pistol  shots,  immediately  followed  by  not  exactly  a 
volley,  but  irregular  rifle  firing.  This  woke  me.  I  got  out  of  bed 
immediately,  put  on  my  clothes,  ran  into  a  room  where  I  keep  my 
shooting  tlungs,  picked  up  a  pistol,  came  back  on  the  back  porch 
where  I  was  sleeping,  and  callea  to  my  brother  upstairs.  Dr.  Joseph  K. 
Combe,  and  saia, '  'Joe,  I  am  going  to  find  out  what  that  firing  is,''  or 
*  'to  stop  that  firing."  I  am  not  sure  which  expression  I  used,  but  one 
or  the  other.  I  started  and  went  out  the  side  door  of  my  residence, 
which  gives  on  Ninth  street,  and  when  I  got  to  the  comer  to  turn 
down  Elizabeth 

Q.  By  down.  Doctor? — ^A.  I  mean  toward  the  garrison,  down- 
town. My  brother  reached  my  side  and  we  ran  down  the  street  to- 
gether, on  the  same  side  of  the  street 

Q.  That  is,  right  hand  going  toward  the  post? — A.  Yes,  sir.  We 
parted,  and  I  was  walking  very  fast  when  we  got  in  front  of  the  post- 
office 

Q.  Where  is  that? — ^A.  The  corner  of  Tenth  and  Elizabeth. 

Q.  On  the  same  side? — ^A.  On  the  left-hand  side.  And  he  con- 
tinued on  the  right  side  of  the  street,  and  I  was  in  the  middle 
of  the  street,  going  at  a  trot;  and  when  we  got  a  little  ways  down  the 
street  he  called  to  me  and  says,  ^'Fred,  hug  the  wall;  they  are  still 
firing  down  the  street/'  or  *' shooting  down  the  street.''  That's  the 
remark  he  made.  I  then  ran  in  to  the  sidewalk  and  ran  along  the 
sidewalk  downtown. 

Q.  Did  you  run  on  the  same  side  of  the  street  Joe  was  on  or  on  the 
opposite  side? — ^A.  On  the  opposite  side. 

Q.  Whereabout  were  you  when  your  brother  Joe  called  6\it  to  you 
as  you  testified  ? — A.  Right  there  near  the  comer,  just  after  we  left 
the  corner  of  Tenth  and  Elizabeth  streets. 

Q.  You  adopted  his  suggestion,  did  you? — A.  I  did. 

Q.  Did  you  near  any  tiling  corroborative  of  his  warning? — ^A.  Yes, 
sir. 

Q.  What  did  you  hear? — ^A.  I  heard  the  whizzing  of  the  bullets 
high  lip. 

Q.  From  what  direction  were  they  coming,  evidently,  from  the 
sound? — A.  Coming  from  a  southerly  direction. 

Q.  Are  you  sure  they  were  bullets  that  were  whizzing  by  you  over 
your  head?— A.  Not  by  me;  they  were  high  in  the  air. 

Q.  Are  you  sure  they  were  the  whiz  of  bullets? — ^A.  Yes,  sir. 

Q.  Could  you  hear  at  that  time  the  report? — ^A.  Yes,  sir;  firing 
had  not  ceased. 
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Q,  From  what  direction  did  the  reports  come,  with  regard  to  the 
post? — A.  From  a  southerl^^  direction;  in  the  direction  of  the  post* 

Q.  From  the  post? — A.  Sot  from  the  post;  ia  the  direction  of  the 
post. 

Q.  A  general  direction  ?^A,  Yes,  sir. 

Q.  Well,  contmue. — A.  When  I  fjot  opposite  First  National  Bank, 
that  is  on  the  corner  of  Eleventh  and  Elizabeth 

Q,  Right-hand  side  goins  toward  the  post,  or  left-hand  side  ? — A. 
Left-hand  side  ^oing  toward  the  post.  I  gave  the  signal  for  a  police- 
man, which  is  three  sharp  raps  on  an  iron  post.  The  lamp  posts  are 
iron,  and  tlie  policemen  have  a  signal,  three  sharp  raps  with  their 
club  on  the  post  give  a  ringing  sound.     I  used  my  revolver  for  that 

furpose,  but  the  metal  strilcing  against  metal  did  not  gi%"e  tlie  sound 
desiredj  and  I  ran  down  the  street  and  found  a  brick  and  gave  the 
signal  on  the  post  opposite  the  gallery  whiuh  supports  the  Colyia 

Q.  Celvia  Building  is?^A.  On  Elizabeth,  between  Eleventh  and 
Twelf thy  hi  the  middle  of  the  block: 

Q.  .^e  those  uprights  that  support  that  veranda  of  iron  or  wood  ? — 
A.  Of  iron, 

Q.  You  rapped  that?— A.  Yes,  sir;  and  then  kept  on  down  the 
street,  and  wken  I  got  opposite — ^just  past  Putegnat  pharmacy,  just 
a  Uttle  further  down  the  street  in  the  same  block — a  policeman  or 
fiome  one  came  around  the  corner— — 

Q,  x4round  what  corner^ — A.  Around  the  corner  of  Twelfth  street, 
from  the  direction  of  Washmgton  street,  into  Elizabeth. 

Q,  That  lEf  met  you? — A,  Coming  toward  me  on  anm;  and  I  had 
my  pistol  in  my  hand  and  covered  the  man,  hoUerinj:^  at  him,  halting 
him.  At  the  same  time  my  brother  did  the  same  thing  on  the  other 
side  of  the  street.  This  man  evidently  saw  the  gleam  of  my  pLstol — 
there  was  a  lamp  on  the  corner — and  halted  and  said:  '*lts  me, 
Genaro.'^     I  then  recognized  hira  as  one  of  the  Mexican  policemen. 

Q.  Genaro  what? — A.  Padron. 

Q.  Was  this  man  armed  or  not?^A.  Yes,  sir;  they  are  all  armed. 
I  did  not  see  his  weapon,  but  they  are  always  armed. 

Q,  You  recognised  him  as  one  of  the  policemen? — A,  Immediately, 
He  said  to  me:  ''Mr.  Mayor,  don't  go  any  further,  vou  will  be  shot,''  or 
something  to  that  effect.  That^s  what  I  thougfit  he  said.  I  said, 
"Come  on,'*  and  went  on  down  the  street. 

Q,  Continued  on  down  Elizabeth '^^A.  He  followed  me;  yes,  sir. 
When  we  got  exactly  opposite  the  Merchants'  National  Bank — — 

Q,  Where  is  that?— A.  On  the  comer  of  Twelfth  and  Elizabeth. 

Q.  Left-hand  side  going  down? — A.  Left-hand  side  going  down* 
There  is  a  street  light  right  there — I  saw  a  dark  spot  on  the  groimd,  the 
smooth  mesquite  block— the  pavement  is  mesquite-block  pavement— 
and  I  stooped  dovm  and  put  my  hand  into  it  and  walked  over  to  the 
lamp,  and  I  detected  it  was  filood,  and  turned  to  my  brother,  Dr. 
Joe  Combe,  and  said,  *Moe,  this  is  blood;  follow  this  trail  and  find  out 
who  has  been  hurt/*  I  then  went  on  down  the  street,  and  when  I  got 
opposite  Crixeirs  saloon 

y.  Locate  that  for  us. — A.  It  is  in  the  middle  of  the  block. 

Q.  On  what  street  ? — A.  On  Elizabeth  street,  between  Twelfth  and 
Thirteenth. 

Q.  On  which  side  going  toward  the  postl — A.  On  the  right-hand 
side,  almost  in  the  imddle  of  the  block. 
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Q.  Well,  goon. — ^A.  I  saw  a  man  by  the  name  of  Jose  Tamayo^  who 
sometimes  acts  as  a  special  policeman,  with  a  Winchester  riiffe  m  his 
hand — I  found  it  to  be  a  Winchester  rifle  when  I  examined  it — and  he 
was  just  coming  out  of  the  saloon.  ^  I  grabbed  the  rifle  from  him  and 
said,  "what  are  you  doing  here  with  this  rifle?"  He  said,  "I  have 
just  come  out  of  the  saloon  with  it."  I  took  it  away  from  him  and 
gave  it  to  some  one  in  the  saloon.  A  few  minutes  afterwards  the 
chief  of  poUce  came  up,  and  I  asked  him  where  his  pohcemen  were. 
He  said,  "They  are  on  their  beats  and  will  soon  be  in."  I  walked  on 
down  the  street 

Q.  By  down,  you  mean  continued  toward  the  post? — ^A.  Toward 
the  garrison.  I  saw  something  white  lying  across  the  sidewalk;  I 
walked  up  to  it  and  saw  it  was  a  dead  horse — ^recognized  it  at  once  as 
the  horse  of  the  lieutenant  of  poHce 

Q.  Dominguez? — ^A.  Yes. 

Q.  Did  you  know  the  horse? — A.  Yes. 

O.  Where  did  you  find  that  horse? — ^A.  Lying  across  the  side- 
walk in  front  of  Wreford's  office. 

Q.  Where  is  Wreford's  office;  locate  it? — A.  On  the  comer  of 
Thirteenth  and  EUzabeth  streets,  on  the  right  hand  side,  diagonally 
across  from  Miller  Hotel. 

Q.  How  near  to  the  comer  of  EUzabeth  and  Thirteenth  streets,  in 
front  of  Wreford's  office,  was  this  white  horse  of  the  lieutenant  of 
poUce  lying  when  you  discovered  it? — ^A.  About  18  or  20  feet  from 
the  comer  of  the  house. 

Q.  There  is  a  lamp  right  there  at  that  comer,  is  there  not,  a  street 
lamp? — ^A.  Yes,  sir. 

Q.  That  street  lamp  is  right  at  the  comer? — A.  Right  at  the 
comer. 

Q.  How  far  from  the  street  lamp  was  this  horse  lying,  more  or 
less  ?— A.  A  little  more  than  20  feet. 

Q.  Twenty  feet  which  way,  up  the  street  or  inside  the  pavement? — 
A.   Up  the  street  in  the  direction  from  which  I  was  coming. 

Q.  What  did  you  do  then?  That  horse  was  dead  or  not? — ^A.  Yes, 
sir. 

Q.  Go  on. — A.  I  walked  under  the  lamp-post  and  looked  up  and 
down  Thirteenth  street;  then  walked  diagonally  across  the  street  to 
Miller  Hotel ;  the  front  of  it  was  briglitly  lit  up. 

Q.  How  was  that  front  of  Miller  Hotel  lighted? — ^A.  By  an  acety- 
lene jet  in  the  courtyard  and  by  a  light  in  the  office. 

Q.  Doctor,  how  long  have  you  lived  in  Brownsville? — ^A.  All  my 
life,  with  the  exception  of  my  college  days  and  my  service  in  the  Army. 

Q.  Are  you  f amiUar  with  the  general  locale  of  Brownsville  and  the 
streets  and  buildings  there,  especially  public  buildings? — A.  Yes,  sir. 

Q.  (Hands  witness  a  photoCTaph.) 

A.  That's  the  front  of  Miller  Hotel,  on  the  comer  of  Thirteenth 
and  EUzabeth. 

Q.  What  street  does  that  gallery  face? — A.  Elizabeth  street. 

Q.  And  this  with  the  two  doors  downstairs,  what  street  is  that? — 
A.  Thirteenth  street. 

Q.  Come  up  here  and  mark  on  this  where  those  lights  were.  You 
say  there  were  two  lights  at  Miller  Hotel;  were  any  outside  the 
building? — ^A.  One  of  them  just  within  that  door.  (Marks  X  on 
picture!) 
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Q.  How  far  inside  of  that  door  ?^A.  To  the  right  of  the  entrance  a 
few  feet. 

Q.  Does  the  liglit  shine  out? — A.  Yes,  sir. 

Q,  Thrown  out  from  that  jet? — A,  Yes,  sir, 

Q,  Where  is  the  other  one;  you  said  there  was  another  acetylene 
jet?~A.  I  don't  know  whether  it  is  acetylene  or  a  lamp;  there  was 
a  light  in  there  in  that  office, 

Q,  The  main  office? — A,  Yes. 

Q.  How  far  from  that  door? — ^A.  I  don't  know. 

Q.  Was  the  light  h'om  that  jet  or  lamp  thrown  out  into  Elizabeth 
street'^— A.  Yes,  sir. 

Q.  To  what  extent  1  How"  far  out  would  those  two  Hghts  extend  I — 
A.  Those  two  lights — with  the  street-comer  light — made  the  comer 
rery  bright. 

Q.  You  meant  by  the  comer  the  comer  at  the  junction  of  Elizabeth 
and  Thirteenth?— A.  Yes,  sir. 

(Photograph  submitted  in  evidence  and  hereto  appended  and 
marked         ,) 

Q,.  Well,  proceed.  You  went  from  there  to  the  Miller  Hotel,  you 
Bay? — A.  Yes,  sir.  I  walked  into  that  door  that  opens  into  the 
com-tyard  and  called  out,  "Does  anybody  know  anythmg  about  this 
firing V  No  one  answered  me,  but  some  one  came  downstairs  in  his 
pajamas  J  ran  by  me — I  don*t  know  who  it  was — from  upstairs.  I 
then  turned  around  and  walked  up  Elizabeth  street  in  the  direction 
from  which  I  had  come.     When  I  j^ot  opposite  the  Rub}^  Saloon 

Q.  Where  is  that? — A.  Almost  du'ectly  opposite  Crixeirs  saloon  on 
Elizabeth  street — on  the  left-hand  side'  of  the  street,  as  you  come 
down  toward  the  post. 

Q,  Go  on, — A.  1  came  on  back  down,  and  there  I  met  the  chief  of 

Eohce  and  all  of  the  poUcemen  that  had  been  called  m  from  their 
eats,  and  quite  a  number  of  citizens  armed  with  shotguns,  pistols, 
and  rifles,  and  such  weapons  as  they  could  get  together. 

Q.  How  many  policemen  were  there  with  the  chief  of  police? — ^A. 
All  but  three. 

Q,  How  many  were  there? — A.  I  aaked  Mr.  Connor,  "Are  all  your 
men  accounted  for?"'  he  said,  *'A11  but  three/'     I  asked  hirn  who 
were  they;  he  said  the  heu tenant  and  two  others. 
^  Q.  The  lieutenant,  you  mean  Domin^iez? — A.  Yes,  sir.     At  that 
time  we  thought  those  two  policemen  had  also  been  shot. 

Q.  Go  on. — A,  The  people  were  quite  excited,  and  they  addressed 
me  especially  to  lead  tbem  down  to  the  post,  I  looked  aroimd  and 
found  a  box  and  got  up  on  it  and  addressed  tbem,  and  told  them 
that  I  had  been  a  soldier 

Q.  Wby  did  they  want  to  go  down  there  ? — A.  They  were  incensed- 
mad. 

Q.  At  what? — A.  Because  they  said  the  colored  troops  had  fired 
on  the  town, 

Q.  Give  us  the  substance  of  what  you  told  them,  Doctor .^A.  I 
told  them  I  had  been  a  soldier,  and  it  would  be  a  great  mistake  to  go 
down  against  those  men ;  that  they  were  armed  mtli  the  best  weapons 
in  the  world;  that  they  were  good  soldiers  themselTes;  that  1  had 
served  with  them,  and  that  an  awfvd  slaughter  wotild  be  committed 
if  we  did  go  down  there.  I  appealed  to  them,  first  as  their  friend, 
to  go  home.     I  then  told  them,  as  mayor  of  the  city,  that  I  ordered 
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them  to  ^o  home;  if  they  did  not  ^o  I  would  take  means  to  arrest 
them,  and  I  appealed  to  the  prominent  citizens  who  were  there  to 
help  me  in  getting  these  people  home.  We  succeeded  in  getting  them 
all  away,  except  such  officers  and  men  as  I  requested  to  stay  with 
me,  and  the  police  force. 

Q.  Kept  only  your  officers  and  sufficient  force  to  maintain  quiet 
and  peace? — ^A.  Yes,  sir. 

Q.  All  right. — ^A.  I  wanted  to  go  down  to  the  post  at  once  alone, 
and  the  citizens  there  requested  me  not  to  do  it;  that  inasmuch  as 
the  soldiers  were  probably  very  much  excited  it  would  be  dangerous 
for  me  to  do  it.  1  then  said  to  my  brother.  Dr.  Joseph  Combe,  "Go 
to  central  and  see  if 'you  can  get  Major  Penrose,  I  want  to  speak  to 
him."  He  started  around  the  comer,  went  up  the  street  to  the 
comer 

Q.  You  did  not  go  with  himi — ^A.  No. 

Q.  He  left  in  the  direction  of  central? — ^A.  Yes. 

Q.  Did  he  return? — ^A.  No,  sir;  he  met  Captain  Lyon  and  halted 
him. 

Q.  Did  he  return  from  the  direction  of  central? — A.  Yes,  sir;  with 
Captain  Lyon,  and  I  thought  a  company  of  men. 

Q.  What  were  they? — A.  His  troops — his  soldiers.  I  met  Captain 
Lyon  and  shook  hands,  and  just  about  the  time  we  met,  on  the  flank 
or  the  company  and  to  the  rear  some  one  said,  "Captain,  those  men 
have  guns.  And  I  saw  them  break  from  the  rear  rank  and  I  rushed 
back  and  said,  "Let  those  men  alone,  they  are  officers,"  or  "those 
men  are  officers."  Captain  Lyon  accompanied  me — ^we  ran  down 
the  flank  of  the  company,  and  ne  ordered  his  men  back,  and  had  to 
repeat  the  order 

Q.  How  often  did  Captain  Lyon  have  to  repeat  that  order  before 
those  men  went  back  in  rank? — A.  He  only  repeated  it  once  before 
they  went  back. 

Q.  He  gave  the  order  and  repeated  it? — ^A.  Yes. 

Q.  It  was  a  second  order,  then,  before  they  obeyed? — A.  They 
were  a  little  surly  in  falling  back  into  their  places. 

Q.  You  noticed  that  at  the  time? — A.  Yes,  sir. 

Q.  Go  on. — A.  I  said  to  Captain  Lyon,  "I  want  to  speak  with 
Major  Penrose  at  once."  He  said,  "Very  well;"  he  said,  "Come 
right  into  the  post  with  me."  My  brother  and  myself  placed  our- 
selves at  the  head  of  the  column  and  marched  to  the  post. 

Q.  With  Captain  Lyon  and  his  comi)any? — A.  Yes,  sir. 

Q.  His  men  of  the  troops,  were  they  white  or  colored? — ^A.  Col- 
ored troops. 

Q.  Of  the  Twenty-fifth  Infantry? — A.  Yes;  one  company  of  that 
battalion  stationed  there. 

Q.  Go  on.  '  You  went  to  the  post? — A.  I  walked  in  the  post  and 
Major  Penrose  was  just  within  the  sally  port. 

Q.  Just  look  at  tliat  picture.  Wiiat  does  that  represent? — ^A. 
That's  the  garrison  gate  that  gives  on  Elizabeth  street. 

Q.  What  is  the  other? — A.  A  small  gate  to  the  right  as  you  come 
out  of  the  post. 

Q.  Which  do  you  refer  to  as  the  sally  port,  the  larger  gate? — A. 
Yes,  sir. 

Q.  Just  put  an  X  there. 

(Witness  does  so.) 
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(Photograph  submitted  in  evidence,  hereto  appended,  and  marked 

The  court  then  took  a  recess  until  4.45  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  accused,  his  counsels,  the  reporter,  the 
witness,  and  the  judge-aavocates  resumed  their  seats. 

Q.  You  say  you  saw  Major  Penrose  just  inside  that  sally  port  you 
have  indicated  opens  into  Elizabeth  street?— A.  Yes,  sir. 

Q.  Proceed. — A.  I  shook  hands  with  Major  Penrose,  and  I  said, 
''Jtfajor,  your  men  have  shot  up  the  town;  have  killed  one  citizen, 
badly  wounded  the  lieutenant  of  police,  killed  his  horse,  and  shot  into 
quite  a  number  of  houses/'  Major  Penrose  said,  '* Doctor  Combe,  I 
can't  believe  that;  it  has  been  reported  to  me  that  the  citizens  have 
fired  on  the  post."  I  said,  *'No,  sir;  it  is  not  so."  There  were  two 
or  three  officers  near  by,  and  we  got  into  general  conversation.  What 
we  said  I  do  not  remember,  but  Major  Penrose  and  I  stepped  aside 
and  we  talked  over  the  matter.  We  were  there  a  few  minutes — quite 
a  little  while — when  Captain  Macklin  came  ijp  and  rei)orted  to  the 
commanding  officer.  Major  Penrose  said,  *^My  God,  Captain  Mack- 
lin, where  have  you  been?"  .Captain  Macklin  said,  '^I  have  been  in 
my  quarters  asleep — in  my  quarters."  Major  Penrose  said,  '*I  have 
sent  two  men  to  look  for  you."  Captain  Mlacklin  repeated  where  he 
.  had  been,  and  then  Major  Penrose  said,  '* Captain  Macklin,  you  wiU 
take  command  of  your  company;  it  is  along  the  wall,"  and  Captain 
Macklin  saluted  the  commandmg  officer  and  walked  away.  1  re- 
mained there 

Q.  Just  a  second.  About  what  time  was  it,  more  or  less,  when 
Captain  Macklin  walked  up  and  reported  to  the  commanding  officer? — 
A.  About  1  o'clock,  perhaps  a  little  after. 

Q.  Go  on. — A.  I  remained  a  short  while  longer,  talking  with  the 
officers,  and  finallv  turned  to  Major  Penrose  and  said,  *' Major, 
there's  a  great  deal  of  excitement  in  town;  don't  allow  any  of  your 
officers  or  jouv  men  to  go  into  the  town."  Major  Penrose  said  to 
me,  ^'Doctor,  you  may  rest  assured  that  I  shall  allow  no  one  to  enter 
the  town  without  consulting  you,  and  I  shall  allow  no  one  to  enter 
the  post  but  yourself;  you  may  come  in  at  any  hour.  I  shall  so 
instruct  the — "  Whether  he  said  the  officer  of  the  day  or  the 
sentries  I  don't  remember.  Mv  brother  and  I  then  said  good  night 
to  the  officers  and  walked  out  tne  main  gate  down  the  street.  When 
I  got  opposite  Miller  Hotel  some  one  ran  up  to  me  and  said:  "There's 
a  man  dead  in  Ruby  Saloon.  The  city  physician  can't  be  found,  and 
you  are  wanted  to  examine  the  body."  I  went  on  down  the  street 
and  met  Mr.  V.  Gavito 

Q.  Who  is  he? — A.  Justice  of  the  peace. 

Q.  He  is  ex  officio  coroner  in  Texas? — A.  Yes,  sir. 

Q.  Where  did  you  find  the  coroner? — A.  In  front  of  the  Ruby 
Saloon.  We  walked  in  together  with  some  oth6r  citizens;  I  don't 
remember  who  they  were;  oack  to  the  courtyard,  and  there  I  found 
the  body  of  one  Frank  Natus  Ivin^  in  the  courtyard. 

Q.  You  knew  this  man  as  Fraii  Natus  in  life? — A.  Yes,  sir. 

Q.  All  right. — ^A.  I  then  made  an  examination.  I  stripped  the 
man  and  foimd  that  he  was  shot  through  the  body — clean  through 
the  body,  as  near  as  I  can  remember,  between  the  seventh  and  eighth 
rib,  I  believe — through  the  body 
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Q.  From  side  to  side  or  from  front  to  back,  or  how?— A.  From 
side  to  side. 

O.  Describe  the  appearance  of  the  wound. — ^A.  The  man  was  dead. 
He  had  two  bullet  woimds,  as  I  have  stated  before,  evidently  inflicted 
by  a  high-power  rifle. 

Q.  Why  do  you  say  that? — A.  Because  both  orifices  were  very 
smaU — so  small  that  I  hardly  knew  which  was  the  orifice  of  entrai^e 
and  which  the  orifice  of  exit.  If  I  remember  right,  the  left  orifice, 
which  I  supposed  to  be  the  orifice  of  exit,  was  a  little  larger — a  very 
little  larger — than  the  orifice  of  entrance. 

Q.  The  orifice  of  entrance  would  be  on  which  side? — A.  On  the 
right  side,  if  I  am  correct.  I  doubt  whether  one  who  knew  nothing 
or  gimshot  wounds  would  know  which  was  the  orifice  of  entrance  and 
which  of  exit. 

Q.  The  man  was  dead  ? — ^A.  Yes. 

Q.  Look  at  this  photo,  please  (handing  witness  a  picture). — ^A. 
Yes,  sir. 

Q.  What  is  that?  State  to  the  court. — ^A.  That  is  the  rear  entrance 
to  the  Ruby  Saloon. 

Q.  Openmg  from  where  ? — A.  That's  the  alley  between  which  runs 
the  length  of  the  town,  between  Washington  and  Ehzabeth  streets. 

Q.  In  the  rear  of  the  Ruby  Saloon? — A.  Yes,  sir. 

Q.  Look  through  that  door.  Do  you  recognize  that  open  space? — 
A.  That's  the  courtyard. 

Q.  What  courtyard?— A.  Of  the  Ruby  Saloon. 

Q.  Could  you  locate,  more  or  less,  on  there  where  the  body  of 
Frank  Natus,  the  deceased,  was  lying  when  you  found  it?-— A.  More 
or  l^ss,  where  that  cross  is. 

(This  photograph  introduced  in  evidence,  hereto  appended,  and 
marked .) 

Q.  Where  did  you  go  from  there,  Doctor? — A.  I  then  left  the 
saloon  and  walked  out  into  the  street;  sent  for  the  chief  of  poUce; 
ordered  all  the  saloons  closed,  and  ordered  everybody  off  the  streets, 
except  the  police  oflScers  and  such  special  officers  as  I  had  appointed 
to  assist  me  in  keeping  peace.  I  ordered  Mr.  Connor,  the  chief  of 
police — I  told  him  1  would  personally  take  charge  of  the  police  that 
night,  and  told  him  to  so  locate  his  men  as  he  saw  fit,  and  that  I 
would  inspect  them  later.  I  then  went  with  my  brother.  Dr.  Joe 
Combe,  to  assist  him  in  applying  a  temporary  dressing  to  the  arm  of 
the  lieutenant  of  police. 

Q.  Where  did  you  find  him? — A.  In  Putegnat's  pharmacy. 

Q.  The  place  you  already  testified  to  ? — A.  Yes,  sir. 

Q.  All  right. — ^A.  We  put  on  a  temporary  dressing — the  man  was 
very  weak — we  improvised  a  litter  and  took  him  to  ms  house. 

Q.  Did  you  see  the  wound  at  the  pharmacy?— A.  Yes,  sir;  I  did 
not  examine  it  carefully. 

Q.  What  part  of  the  body  was  it  in? — A.  His  wrist.  Just  above 
his  wrist  ana  hand  a  few  inches  was  shattered. 

Q.  Could  you  tell  about  where  the  point  of  entrance  of  that  wound 
was,  more  or  less? — A.  I  did  not  examine  the  wound,  because  there 
had  been  an  improvised  tourniquet  applied  to  check  the  hemorrhage. 


Q.  That  had  been  already  done? — A.  Yes,  sir. 


The  right  or  the  left  arm  or  wrist  ? — ^A.  The  right  arm.     Through 
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thiB  thin  gauze  bandage  which  is  used  you  could  see  the  ends  of  his 

fingers  shattered,  drooping;  the  pulpified  flesh  we  examined. 

Q.  He  w^as  then  taken  home'^ — A.  He  was  then  taken  home.  I 
returned  downtown.     I  meant  to  the  scene  of  the  firing. 

Q.  All  right;  go  on.^A.  Oh,  I  had  asked  the  Ueutenant  of  poHce 
where  he  was  shot — from  what  point — and  he  told  me  from  the 
corner-- — - 

Q.  Was  the  defendant  present  when  you  had  this  conversation 
with  Dominguez?— A.  No^  sir. 

Q.  It  would  not  be  competent  evidence  then.  Doctor. — ^A*  I 
walked  on  downtown  and  around  the  corner  of  Miller  Hotel  to  the 
alley. 

<J.  You  went  down  Elizabeth  and  turned  ? — A.  I  went  down  Eliza- 
beth to  the  corner  of  the  Miller  Hotel  to  see  that  my  orders  had  been 
carried  out  about  not  allowing  people  to  walk  around  the  streets. 

Q,  jVnd  you  turned  into  what  street  1^ A.  Into  Thirteenth  street^ 
down  toward  the  alley  where  I  was  told  the  firing  was, 

-A.  Miller  side.     When  I  came  to 


Q,  On  which  side,  King*s  or 
the  sidewalk  cross  to  the  alley  I  stepped  on  something  that  gave  a 
nietalhc  sound  and  crunched  under  my  feet,     I  stooped  down  and 
picked  up — I  don*t  remember  how  many^  but  two  or  three  sheUs. 

Q,  Empty  shells  or  ball  cartridges'?— A.  These  were  empty,  I 
felt  around  ai^ain  and  I  eventually  found  one  ball  cartridge,  a  clip, 
wiiidi  in  all  made  up  six  or  ci^ht  empty  shells,  the  chp,  and  this  ball 
cartridge.  I  walked  back;  fliere  was  not  much  light  there.  I 
w^alked  back  to  the  h<jtel,  around  to  the  hotel  and  the  courtyard 
light,  examined  thorn,  and  saw  that  they  were  what  I  have  just  stated — 
several  empty  sheik,  one  clip,  and  this  ball  cartridge. 

Q,  Was  the  clip  empty  or  any  ball  cartridge  in  it?  That  particular 
'clip  that  you  found  1 — A.  I  don't  remember. 

Q,  Describe  these  shells  and  ball  cartridge,  and  tell  what  they 
were,  if  3^ou  know.— A.  They  were  the  shells  and  clip  and  ball  cart- 
ridge wliich  is  used  in  the  Springfield  rifle,  I  am  told;  X  am  not 
familiar  with  the  arm,  but  I  am  told  it  was  the  ammunition  that  was 
used  in  the  Springfield  rifle, 

Q.  You  are  famihar  with  ammunition  used  in  Winchester  lifles? — 
A.  Yes,  sir, 

Q.  You  are  famihar  with  the  ammunition  used  by  the  United 
States  Army  when  they  used  the  Krag-Jorgensen  rifle? — A.  Yes,  sir, 

Q.  How  long  were  you  in  the  service  yourself ^  the  Army?— A. 
"Very  nearly  five  years. " 

Q,  What  rifle  was  used  then^  what  ami,  by  the  United  States 
infantry? — ^A,  When  I  first  went  in  the  service  the  arm  that  was 
generaDy  used  was  tlie  old  Springfield  rifle,  then  it  was  succeeded  by 
the  Krag-Jorpjensen. 

Q,  Were  these  shells  such  as  could  be  used  by  any  of  those  fire- 
arms, or  were  ever  used,  to  your  knowledge?— A,  No;  different 
shells* 

Q,  What  difference  was  there,  if  any,  between  these  shells  and  tliis 
ball  cartridge  you  picked  up  and  the  other  ammunition?— A.  The 
cartridge  that  was  used  in  the  old  Springfield  rifle  is  very  much  larger 
in  diameter;  I  can  not  give  the  technical  expression,  but  the  bullet  ie 
a  leaden  bullet,  very  much  larger;  use  black  powder  in  it, 

Q,  Was  it  steel  jacket,  or  how! — A.  In  the  Krag-Jorgensen  was 
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used  a  steel  jacket  projectile,  but  the  shell  is  a  little  different  at  the 
base;  it  has  a  shoulder,  if  I  may  use  that  expression. 

Q.  Which? — ^A.  The  Krag-Jorgensen. 

Q.  Such  as  those  you  found?— A.  There  is  a  little  depression  all 
around  the  base  of  the  cartridge. 

Q.  For  what  purpose? — ^A.  Well,  I  fitted  auite  a  number  of  empty 
shells  into  a  clip,  and  I  was  told  it  was  for  tnat  purpose,  but  I  don't 
know. 

Q.  Was  there  a  clip  of  this  class,  or  a  clip  used  with  the  Krag-Jor- 
gensen, when  that  was  in  use  ? — A.  Not  while  I  was  in  the  service. 

Q.  Have  you  any  other  reason  for  believing  or  concluding  that  this 
ammunition  belonged  to  the  modem  Springfield  rifle  used  by  the 
Army  now? — ^A.  No;  I  have  not.  I  was  generally  told  by  everybody 
who  saw  them  that  they  were.  I  showed  them  to  the  commanding 
oflficer  of  the  post,  and  he  told  me  they  were. 

Q.  The  accused? — ^A.  Yes,  sir. 

Q.  That's  also  another  reason  why  you  say  it  was  Springfield 
rifle? — ^A,  It  strengthened  mv  belief. 

Q.  What  else  did  you  do  after  taking  these  to  the  light  and  examin- 
ing them? — ^A.  I  then  went  down  the  street,  walked  over  to  the  mar- 
ket haU.  police  headquarters,  and  from  there  went  aroimd  to  different 
points,  looking  for  some  of  the  pohcemen  to  see  that  they  had  been 
properlv  stationed,  and  then  came  back  and  sat — I  felt  it  my  duty  to 
he  on  the  streets  that  night — and  sat  on  the  porch  of  the  Miller  Hotel. 

Q.  Until  daylight? — ^A.  Not  until  dayUeht.  I  went  home  at  3 
o'clock.     Everything  was  quiet  about  3  o'clock. 

Q.  Did  you  come  back  downtown  again?— -A.  Early  in  the  morn- 
ing; yes. 

Q.  About  what  time? — A.  I  left  home  about  half -past  5. 

Q.  Where  did  you  go? — A.  I  came  down  the  main  street,  and  I  met 
the  chief  of  police  and  some  one  else,  I  don't  remember  who  it  was, 
and  we  walked  down  to  where  I  had  found  these  sheUs  at  2  o'clock  in 
the  morning— about  2  o'clock. 

Q.  Now,  right  there,  I  wish  you  would  go  to  that  map  and  show  the 
court  just  where  you  found  those  shells  at  2  o'clock  in  the  morning. — 
A.  Right  in  there  as  I  crossed  that  aUey.  (Indicated  a  point  midway 
between  Miller  Hotel  and  the  house  directly  across  the  alley,  but 
slightly  toward  the  street  from  the  mouth  of  the  alley.) 

Q.  As  you  crossed  to  the  sidewalk? — A.  The  sidewalk  that  goes 
right  along.     I  followed  that  sidewalk,  and  right  about  in  there. 

Q.  Just  outside  of  this  alley,  in  the  mouth  of  the  alley? — ^A.  It  was 
not  back  in  here,  but  right  out  from  there  into  the  street  more  than 
into  the  aUev. 

Q.  Out  of  the  mouth  of  the  alley,  if  we  may  use  such  an  expres- 
sion?— A.  Yes,  sir. 

Q.  You  went  back  there,  you  say  about  what  time,  with  the  chief  of 
pohce?— A.  I  came  downtown  about  half -past  5;  it  must  have  been 
verv  nearly  6  when  we  went  there. 

Q.  Whathappened  when  you  went  back? — A.  From  there  I  walked 
on  down;  I  was  told  Mr.  Starck's  house  had  been  shot  into  and  I 
walked  down  the  middle  of  this  street,  and  right  here,  a  little  down 
the  street  from  Starck's  house,  right  about  there,  I  found  some  shells, 
right  in  there. 
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Q.  Is  there  a  fence  or  wall  between  Starck's  premises  and  the 
grounds  of  the  transfer  company  ? — A.  A  brick  wall. 

Q.  Runs  from  the  street  to  the  alley? — A.  Runs  straight  back. 
Q.  Was  it  below  that  wall,  or  above  that  wall,  toward  the  post,  in 
the  street? — ^A.  I  am  inchned  to  think  it  was  a  little  below. 

What  did  you  find  there?— A.  Quite  a  number  of  empty  shells 
le  same  kind  I  had  found  the  night  before. 

The  court  then,  at  5  o'clock  p.  m.,  adjourned  to  meet  at  10  o'clock 
a.  m.,  February  12,  1907. 

Chas.  E.  Hat,  Jr., 
Captain,  Acting  Judge-Advocate,  Judge-Advocate. 


of  the 


Headquarters  Department  of  Texas, 

San  Antonio,  Tex.,  February  12,  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates^ 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
Reading  of  proceedings  of  February  11  was  dispensed  with. 

Mayor  Combe,  being  still  on  the  stand,  was  reminded  he  was  still 
under  oath,  and  testified  further,  as  follows : 

DIRECT   EXAMINATION    CONTINUED. 

O.  I  would  like  to  clear  up  one  of  the  last  few  answers  of  yesterday, 
with  the  court's  permission.  You  were  told  Mr.  Starck's  house  was 
shot  into  and  you  walked  down  the  middle  of  this  street;  what  do  you 
mean  by  this  street? — ^A.  This  is  Thirteenth  street  (indicating  on 
map),  and  I  walked  east. 

Q.  On  Thirteenth? — ^A.  Yes;  and  then  turned  the  comer  into 
Washington  street,  and  right  there,  as  I  stated  yesterday 

Q.  Wnat  do  you  mean  by  right  there  with  respect  to  the  Starck 
house?  You  have  already  indicated  the  Starck  house.  What  do 
you  mean  by  there  with  respect  to  the  Starck  house,  first  as  to  dis- 
tance from  the  Starck  house? — A.  From  that  point  to  the  Starck 
house?     From  that  point  into  the  yard? 

Q.  How  far  is  it  from  that  point  where  you  marked  or  indicated 
to  the  front  wall  of  the  Starck  nouse? — A.  From  the  gutter,  near  the 
curb,  where  I  picked  up  those  shells,  to  that  part  of  the  house  would  be 
about,  I  should  imagine,  18  or  20  feet. 

Q.  Second,  with  respect  to  the  Starck  house,  as  to  whether  it  is  up 
the  street — that  is,  awav  from  the  post — or  as  to  whether  it  is  down 
the  street — that  is,  in  the  direction  of  the  post.  How  is  it  in  other 
words?  Is  that  up  the  street  from  the  Starck  house  or  down  the 
street? — ^A.  Toward  the  garrison. 

Q.  Now,  with  regard  to  that  brick  wall  or  fence  which  vou  have 
testified  to  running  from  Washington  street  back  to  the  alley — ^with 
regard  to  the  brick  wall,  is  it  toward  the  post  from  the  brick  wall  or 
away  from  the  post  ? — A.  You  mean  from  the  Starck  house  ? 

Q.  That  brick  wall. — A.  It  is  toward  the  post  from  the  Starck 
house. 
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Q.  From  the  brick  wall  that  runs  right  here — this  point  where 
you  found  the  shells — is  it  toward  the  post  from  that  brick  wall  or 
away  from  the  post? — ^A.  It  is  toward  the  post. 

Q.  About  how  far  toward  the  post  from  that  brick  wall? — A.  A 
very  few  feet. 

Q.  Who  picked  up  these  shells  at  that  point,  that  is,  while  you  were 
present  ? — ^A.  I  picked  up  some,  and  Mr.  Starck  picked  up  some. 

Q.  How  many,  more  or  less,  did  you  pick  up  ? — A.  Six  or  eight. 

Q.  Were  they  empty  shells  or  ball  cartridges  or  some  of  each? — 
A.  1  think  they  were  empty  shells. 

Q.  All  of  them,  to  the  best  of  your  recollection? — ^A.  Yes,  sir. 

Q.  Did  Mr.  Starck  pick  up  any  in  your  presence?— A.  Yes,  sir. 

Q.  How  many  did  ne  pick  up,  more  or  less? — A.  A  hand  full;  I 
don't  remember  the  exact  number. 

Q.  4^  hand  full?— A.  Yes,  sir. 

Q.  What  did  he  do  with  them,  state,  if  you  know,  at  that  time? — 
A.  He  gave  them  to  me. 

Q.  Were  they  all  empty  shells,  or  were  there  any  ball  cartridges 
amongst  them? — A.  As  near  as  I  can  remember  they  were  empty 
shells. 

Q.  Were  there  any  other  shells  or  ball  cartridges  picked  up  at  all 
about  that  spot  in  your  presence  and  view,  if  you  remember,  oy  any- 
one else  besides  yourself  and  Mr.  Starck? — A.  I  don't  remember. 

Q.  What  time  of  the  morning  was  this,  more  or  less  ? — ^A.  About  6 
o'clock. 

Q.  How  did  those  shells  that  vou  picked  up  at  that  spot  and  those 
that  Mr.  Starck  picked  up  and  nanaed  to  you  at  that  place  compare 
one  with  the  other? — A.  They  were  the  same  kind  of  shells. 

Q.  How  did  they  collectively  compare  with  the  shells  and  the  ball 
cartridge  or  cartridgespicked  up  by  yourself  at  about  2  a.  m.  at  or 
about  the  junction  of  Thirteenth  street  and  the  alley  between  Wash- 
ington ancl  Elizabeth,  near  the  Miller  Hotel,  as  testified  to  by  you  on 
festerday  afternoon?  In  other  words,  how  did  the  Starck  shells,  if 
may  use  such  an  expression,  compare  with  the  Miller  Hotel  shells  ? — 
A.  Tney  were  the  same  kind  of  shells. 

Q.  Any  difference  that  you  could  note  or  see  between  the  one  set 
collectively  and  the  other?— A.  No,  sir. 

Q.  Or  between  any  one  of  the  one  set  separately,  or  severally  rather, 
and  any  one  or  more  of  the  other  set  severally  ?— A.  They  were  the 
same. 

Q.  Each  and  all? — A.  Yes,  sir. 

O.  Well,  where  did  you  go  then  from  the  Starck  house? — A.  I 
walked  up  Washington  street  and  into  Twelfth,  and  into  Elizabeth. 
I  then  went  to  my  office,  which  is  situated  on  Elizabeth  street  between 
Tenth  and  Eleventh.  While  there  my  buggy  was  brought  to  me,  and 
my  brother,  Dr.  Joseph  Combe,  and  myself  drove  down  to  the  post. 

Q.  What  was  your  errand  in  going  to  the  post? — A.  I  was  going 
to  the  hospital. 

Q.  For  what  purpose? — A.  I  was  post  surgeon,  acting  post  surgeon. 

Q.  You  and  your  brother.  Doctor  Joe,  drove  into  the  post? — 
A.   Yes,  sir. 

Q.  Through  what  entrance,  and  locate  it,  did  you  drive  into  the 
post  of  Fort  Brown  on  that  occasion? — A.  Through  the  main  gate 
on  Elizabeth  street. 


180  AFFRAY  AT   BROWNSVIIiLB,  TEXAS.  [Feb.12.1907. 

Q.  That  sally  port  as  to  which  you  testified  yesterday  afternoon 
and  marked  upon  that  photo  as  having  been  the  place  where  you 
met  Major  Penrose? — ^A.  Yes,  sir. 

Q.  Go  on. — A.  And  we  drove  in;  the  drive  turns  to  the  right  in 
front  of  one  of  the  quarters,  and  then  to  the  left  in  front  of  the  admin- 
istration building,  and  then  to  the  left  again  along  the  officers'  row, 
up  to  the  hospital. 

Q.  This  driveway,  after  it  passed  through  the  sally  port  going  into 
the  post — does  it  pass  between  the  barracks  of  any  two  companies 
that  were  then  stationed  there? — ^A.  Yes,  sir;  it  passes  between  two 
of  the  barracks,  one  on  the  right  and  one  on  the  left. 

Q.  Do  you  know  what  company  at  that  time  occupied  the  bar- 
racks on  the  right  of  the  roadway  as  you  drive  through  the  post? — 
A.  I  know  that  D  occupied  the  barracks  on  the  right,  and  I  think 
that  B  Company  occupied  the  barracks  on  the  left. 

O.  Go  on. — A.  As  we  drove  around  in  front  of  D  Company  bar- 
racks I  saw  the  company  in  front  of  the  barracks  cleaning  tneir  guns. 
I  saw  two  officers  tnere.  I  remember  they  were  officers  because  I 
saluted  as  we  went  by.  I  am  of  the  impression  that  Major  Penrose 
and  Lieutenant  Grier  were  there. 

Q.  That  they  were  these  officers  to  whom  you  refer? — A.  That's 
my  impression;  I  am  not  sure  of  that. 

Q.  \  ou  are  not  sure  as  to  the  identity  of  the  officers,  is  that  the 
idea? — A.  I  am  not  sure,  no,  sir;  but  there  were  two  officers. 

Q.  By  officers  I  take  it  you  mean  commissioned  officers? — ^A.  I 
mean — of  course — yes. 

Q.  You  drove  where? — A.  I  then  drove  around  to  the  hospital.  I 
was  there  a  few  minutes  and  drove  back  into  town. 

Q.  When  you  came  into  town  did  you  take  the  same  route  you  took 
going  to  the  hospital? — ^A.  I  don't  remember  whether  we  went  back 
around  the  other  way  or  came  in  front  of  the  quarters. 

Q.  To  go  around  the  other  way  you  would  have  to  go  out  through 
that  Jefferson  street  gate,  wouldn't  you? — A.  No,  there  was  no  gate 
there ;  it  was  closed  up ;  I  think  you  would  have  to  come  in  rear  of  the 
quarters,  but  I  don't  remember  whether  I  took  that  road  or  the  other 
in  coming  back. 

Q.  What  time  did  you  get  back  to  town,  more  or  less? — ^A.  I  was 
gone  about  half  an  hour. 

Q.  Go  on. — A.  I  went  back  down  town  and  people  were  congre- 
gating on  the  streets  and  talking  over  the  affair  and  they  spoke  of  a 
mass  meeting;  I  thought  it  advisable  to  call  the  thinking  people 
together  and  I  occupied  myself  for  some  little  while  in  doing  that,  in 
sending  out  notice  to  the  citizens  to  meet  at  the  Federal  court  room. 

Q.  What  time  were  they  to  meet? — ^A.  I  think  the  hour  was  11 
o'clock. 

Q.  Where  did  you  go,  then,  before  the  meeting? — A.  I  was  about 
town  attending  to  this  matter. 

Q.  Did  you  go  back  to  the  post  or  not? — A.  I  told  Major  Penrose 
the  night  before  I  would  come  down  to  see  him  in  the  morning,  and  I 
went  down  to  see  him  between  9  and  10  I  think.  He  was  in  his 
office  in  the  administration  building. 

O.  Was  he  alone  or  was  anyone  with  him  when  you  went  in? — 
A.  No,  sir;  Mr.  Creager,  the  tinited  States  commissioner  was  with 
him. 
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Q.  Were  they  in  conversation  or  not? — ^A.  Yes,  sir;  they  were  in 
conversation. 

Q.  What  was  the  subject  of  the  conversation  ?  State,  if  you  can. — 
A.  The  subject  of  the  conversation  was  about  the  affair  which  took 
place  the  night  before,  and  the  matter  they  were  speaking  about 
when  I  got  there  was  who  did  the  shooting.  I  joined  in  tne  con- 
versation, and  put  my  hand  into  my  pocket  and  took  out  these 
empty  shells  I  had  picked  up  in  front  of  the  Starck  residence  and 
put  tnem  on  the  major's  desk — on  one  corner  of  his  desk — and  said 
to  him,  "This  is  very  strong  evidence,  Major,"  or  something  to  that 
effect.  And  he  said,  ''Yes,  Doctor,  it  does  look  as  if  these  men,  or 
some  of  my  men  did  this,  but  how  they  got  their  arms  or  how  they 
did  it  I  do  not  know;  I  can  not  imagine'' — something  of  that  kind. 

Q.  State  any  more  of  the  conversation  that  occurred  there — any- 
thing that  you  said  or  Creager  said  in  the  presence  of  the  major  or 
anytning  the  major  said. — A.  I  don't  remember  anything  particu- 
lar; we  spoke  about  the  matter  generally. 

Q.  Go  on. — ^A.  I  returned  a  lew  minutes  after  to  town  for  the 
meeting. 

Q.  What  time,  more  or  less? — A.  Between  10  and  11  o'clock. 

Q.  Just  tell  us  what  the  result  of  that  meeting  was.  Need  not  give 
us  the  proceedings,  just  the  result;  what  was  done  in  pursuance  of 
anything  resolved.  What  did  you  do? — A.  A  committee  of  the  most 
prominent  citizens,  numbering  about  15 

Q.  Who  was  the  chairman  of  it? — ^A.  Mr.  William  Kelly. 

By  the  counsel: 

May  it  please  the  court,  if  this  can  be  shown  to  have  any  connection  with  this  case 
whatever,  or  if  the  court  wants  to  hear  it,  we  are  not  going  to  offer  an  objection,  but 
I  wish  to  say  to  you  in  all  frankness  that  I  can't  for  the  life  of  me  see  how  a  meeting 
in  town  of  flie  citizens  of  Brownsville,  some  fifteen  hours  after  this  thine  occurred, 
can  have  any  direct  bearing  upon  the  guilt  or  innocence  of  this  accused  in  tiiis  matter. 
You  will  take  note,  if  you  will  look  at  the  charges,  that  it  is  a  ^eat  many  hours  aft«»r 
the  thing  occurred;  and,  mark  you.  we  don't  impose  an  objection,  if  the  court  wants 
to  hear  all  this,  all  that  has  occurred  in  Brownsville  since  this  event.  We  don't  pro- 
pose to  shut  out  anything  that  is  relevant  or  material,  but  for  the  life  of  us  we  can  not 
see  how  this  can  be  competent,  relevant,  or  material  in  the  case,  and  we  simply  make 
that  pouft  now.  We  would  like  to  know  how  it  is.  If  the  court  wants  to  hear  it,  that 
is  another  matter. 

To  which  the  assistant  judge-advocate  replied: 

May  it  please  the  court,  I  take  it  that  the  court  will  realize  that  I  have  tried  to  be  as 
brief  and  as  succinct  as  I  possibl)^  could  be  in  the  examination  of  this  witness  and 
yet  do  the  Grovemment's  case  justice.  I  have  tried,  and,  in  fact,  have  taken  the  initia- 
tive myself  in  advising  witness  not  to  testify  to  matters  which  I  knew  to  be  irrelevant, 
and  not  only  that,  but  incompetent  testimony,  to  save  time.  Now,  I  have  an  object 
in  asking  this  question;  the  court  will  even'  notice  that  I  have  warned  the  witness 
to  cut  out,  as  it  were — not  give  us  anything  that  was  said  b)r  any  gentleman  there, 
but  to  tell  us  what  was  done.  We  propose  to  prove  by  this  witness,  in  fact  we  have 
proved  it — he  stated  it — that  that  committee  went  to  the  post  immediately  or  shortly 
thereafter  and  that  the  accused  made  certain  admissions  to  them  with  regard  to  this 
very  matter  in  a  conversation  held  between  him  and  them.  That's  all  there  is  to 
it,  may  it  please  the  court. 

By  the  counsel: 

Do  I  und(*rHtand  the  counsel  to  say  that  Major  Peniose  wad  at  this  meeting  in  town 
that  afternoon? 

By  the  judge-advocate: 

No,  sir. 
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By  the  counsel: 

Now,  while  it  may  be  very  competent,  and  we  admit  it  is  competent,  perhaps,  to 
say  what  Major  Penrose  said  before  a  committee  of  citizens  investigating  tnis  matter. 
Major  Penrose  was  certainly  not  downtown;  he  was  not  present  at  the  assembling  of 
these  people  or  the  appointing  of  the  committee,  and,  therefore,  that  is  absolutely 
irrelevant,  incompetent,  and  immaterial.  As  I  say,  we  are  simply  raising  the  point 
of  keeping  out  a  lot  of  matter  that  is  clearly  irrelevant.  Certainly  we  would  not  object 
to  his  saving  that  in  due  course  a  citizens'  committee  was  appointed  and  then  go  on 
to  say  wnat  happened;  but  certain  deliberations  of  this  committee  has  nothing  to  do 
with  the  guilt  or  innocence  of  this  accused;  he  was  not  there;  could  not  have  been. 

By  the  judge-advocate: 

May  it  please  the  couit,  I  have  done  just  what  the  accused  suggests.  I  have  asked 
this  man  if  the  meeting  was  held;  it  was;  a  committee  was  appointed;  it  was,  with 
Captain  Kelly  as  chairman.  I  proposed  to  show  that  that  committee  went  to  com- 
manding officer's  office  in  the  post  and  I  propose  to  show  conversation  between  the 
accused  and  members  of  this  committee.  I  have  not  tried  to  prove  or  attempted  to 
prove  any  acts  of  this  committee  or  any  words  of  this  committee  in  the  absence  of  the 
accused,  except  the  bare  fact  that  they  were  appointed;  that  they  were  the  creature  of 
this  mass  meeting.  I  have  got  to  do  that  to  show  the  capacity  in  which  they  approached 
this  accused  and  by  virtue  of  which  they  communicated  with  him,  and  in  tne  couise 
of  which  he  hold  this  conversation. 

By  the  counsel : 

With  that  limitation  we  interpose  no  further  objection, 

Q.  Were  vou  on  that  committee? — A.  Yes,  sir. 

Q.  Did  that  committee  go  down  to  the  post  that  morning? — ^A. 
Yes,  sir. 

Q.  About  what  time,  more  or  less? — A.  Shortly  after  11  o'clock, 
after  11 ;  it  was  between  11  and  12. 

2.  State  whether  or  not  you  went  with  the  committee,  as  a  member 
lat  body.— A.  Yes,  sir. 

Q.  Wher^did  you  go?  I  mean  you,  the  committee  in  the  post? — 
A.  We  went  to  the  administration  building. 

Q.  With  what  object?  For  what  purpose? — ^A.  To  confer  with 
Major  Penrose  and  to  begin  the  investigation. 

Q.  Did  you  meet  the  major  there? — A.  Yes,  sir. 

Q.  Remember  when  I  say  you,  I  mean  the  committee,  unless  I 
state  otherwise.  Where  did  you  meet  him? — A.  In  the  offictf  in  the 
administration  building. 

Q.  What  passed  between  you  and  him  on  that  occasion?— A.  The 
president  of  the  committee  was  the  spokesman. 

Q.  Then  state  what  passed  between  the  president  of  the  com- 
mittee, acting  as  spokesman,  and  the  accusea,  if  anything,  on  that 
occasion? — A.  There  was  a  good  deal  of  general  talk.  Mr.  Kelly 
addressed  the  major  and  stated  what  he  thought  were  the  facts. 

Q.  With  regard  to  what? — A.  The  affair  that  had  taken  place  the 
night  before. 

Q.  Be  a  little  more  specific.  ^Vliat  affair? — A.  The  shooting  up  of 
the  town. 

Q.  Give  us  in  substance  what  Captain  Kelly  said  to  the  major, 
briefly  as  you  can. — A.  He  related  to  Major  Penrose  the  attack  on 
the  town,  the  killing  of  one  man,  the  wounding  of  another,  the  killing 
of  a  horse,  and  the  shooting  up  the  town. 

Q.  Whatdid  the  major  say  in  reply  to  all  this? — A.  I  do  not  remem- 
ber what  the  major  said  in  answer  to  Mr.  Kelly.  The  conversation 
was  general. 
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Q.  You  mean  between  the  committee  on  one  side  and  Major  Penrose 
on  the  other?  You  mean  to  give  the  court  to  understand  this,  I  take 
it,  that  jo\x  do  not  remember  what  was  said  between  the  major  and 
any  particular  member  of  the  committee? — ^A.  I  do  remember  one  or 
two  points. 

Q.  Tell  us  what  you  remember,  then. — ^A.  One  of  the  members  of 
the  committee  asked  Major  Penrose  if  he  had  personallv  inspected 
the  pieces  immediately  after  the  occurrence  the  night  before 

Q.  You  mean  the  arms? — ^A.  Yes,  sir;  or  if  he  had  depended  upon 
the  report  of  a  noncommissioned  officer  as  to  the  condition  of  these 
rifles.  Major  Penrose  answered  that  he  himself  had  not  inspected  the 
pieces*  that  he  had  depended  at  that  moment  on  the  report  of  a  non- 
commissioned officer. 

Q.  Did  he  make  any  statement  at  that  time  or  during  that  conver- 
dRtion  as  to  when,  if  at  any  time,  he  had  made  an  inspection  himself?— 
A.  I  don't  remember. 

Q.  Or  had  one  made  by  a  noncommissioned  officer? — ^A.  I  don't 
remember. 

Q.  Go  on.  Doctor,  tell  us  what  else. — A.  Another  question  asked 
by  a  member  of  the  committee  was  he  asked  the  major  if  any  of  the 
building,  quarters,  or  barracks  had  been  struck  or  hit  bv  bullets,  as 
it  had  Been  reported  to  the  major  that  the  citizens  haa  done  some 
shooting,  and  one  of  the  committee  asked  him  if  any  of  the  bullets 
had  struck  the  buildings,  and  he  said  that  not  to  his  knowledge. 

Q.  Do  you  remember  who  that  member  was  that  asked  that  ques- 
tion or  not? — A.  No;  I  do  not  remember;  but  I  do  remember  who 
asked  the  previous  question. 

Q.  You  mean  who  asked  the  question  about  the  inspection  of 
pieces? — A.  Yes. 

Q.  Who  was  that?— A.  Mr.  Dennett. 

Q.  Mr.  Dennett  asked  the  question  as  to  the  inspection  of  the 
pieces? — A.  That  was  the  substance  of  his  question. 

Q.  You  don't  remember,  however,  what  member  it  was  that  asked 
the  questton  as  to  whether  any  buildings  of  the  post  had  been  struck 
by  a  bullet? — A.  No,  sir;  I  don't  remember. 

Q.  Go  on. — A.  I  said  very  little  at  the  meeting,  but  I  gave  over 
those  clips  to  the  major,  and  as  I  remember  his  answer  he  said  he  did 
not  think  there  was  any  question  that  some  of  his  men  did  the  shoot- 
ing. He  was  very — he  snowed  feeling,  and  told'the  citizens,  '*  Gen- 
tlemen, I  would  give  my  right  arm  to  find  out  who  did  that  shoot- 
ing"  

Q.  Go  on.  Doctor;  state  anything  else  that  was  said  or  occurred.-— 
A.  ''And  I  assure  you,  gentlemen,  that  I  shall  do  everything  in  my 
power,  if  my  men  did  that,  to  find  out  who  the  culprits  are.''  The 
maior  assured  us  of  that  repeatedly. 

Q.  Go  on.  If  you  remember  anything  else  that  occurred,  say  so; 
if  not,  say  so. — A.  At  this  moment  I  can't  remember  anything  else. 

Q.  Of  that  conversation? — A.  Of  that  conversation. 

The  court  then  took  a  recess  until  11  o'clock,  at  which  hour  the 
members  of  the  court,  the  accused,  his  counsels,  the  witness,  the 
reporter,  and  the  judge-advocates  resumed  their  seats. 

Q.  Doctor,  did  this  Citizens'  Committee,  of  which  you  have  spoken 
in  your  evidence  and  of  which  you  were  a  member,  call  any  persow  oy 
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persons  before  them  and  request  them  to  give  any  statements  with 
regard  to  this  shooting  of  August  13? — ^A.  Yes,  sir. 

^.  Were  you  present  when  any  of  those  statements  were  made  by 
vanous  parties?— A.  On  accoimt  of  my  executive  duties  I  was  in 
and  out  continually,  but  I  remember  some  of  the  citizens  who  went 
before  the  committee;  I  don't  remember  having  sat  in  the  room  and 
heard  the  whole  statement  of  anyone — they  were  not  under  oath — the 
whole  statement  of  anybody. 

Q.  You  mean  you  didn't  hear  all  of  the  evidence,  or  statement 
rather?— A.  I  did  not;  no,  sir. 

Q.  Were  these  statements,  at  which  you  were  present  and  which  you 
heard  made  before  the  committee,  under  oath?— A.  No,  sir. 

Q.  When  was  this  investigation,  if  we  may  so  term  it^  by  the  com- 
mittee begun?— A.  The  committee  inmiediately  began  its  work. 

Q.  On  what  dav  or  date? — ^A.  The  day  following  the  shooting. 

Q.  Which  would  be  what  day  of  August? — ^A.  The  14th  day  of 
Aiigust,  1906. 

Q.  what  was  the  condition  generally,  there  in  the  city  and  amongst 
the  parties  or  persons  who  were  called  on  or  who  came  before  uie 
committee  and  made  these  statements,  as  to  condition  of  excitement 
or  not? — ^A.  The  people  were  very  much  excited. 

Q.  What  was  the  condition  amongst  the  people  generally  of  the 
city  and  of  these  parties  who  came  before  the  committee  as  to  fear 
or  apprehension? — A.  The  people  were  in  fear  that  the  attack  would 
be  repeated. 

Q.  Do  you  know  that  of  your  own  knowledge? — ^A.  Oh,  it  was 
repeatedly  spoken  of,  and  though  Major  Penrose  assured  us  he  was 
taking  every  precaution  to  prevent  any  such  outbreak  and  that  he 
did  not  think  it  would  occur. 

Q.  What  steps  did  you  officially  take,  as  mayor  of  the  city,  with 
regard  to  posting  armed  men  along  the  streets  of  the  city  as  a  measure 
of  protection  and  defense  from  Sie  then  anticipated  renewal  of  an 
attack  from  the  post? — ^A.  I  took  personal  charge  of  the  police, 
appointed  about  20  or  30  special  officers,  picked  men,  men  that  I 
could  depend  upon. 

S.  Where  were  they  stationed  in  the  city? — ^A.  I  stationed  a 
on  across  the  town  from  the  river 

Q.  That  is,  the  Rio  Grande  River? — A.  Yes,  sir;  from  the  river 
out  Thirteen tn  street. 

Q.  By  out  you  mean  from  the  river  up,  away  from  the  river? — 
A.  Yes,  sir.  I  stationed  a  picked  man  at  the  mouth  of  each 
street  and  alley,  with  positive  instructions  to  halt  anyone  coming 
from  the  post  or  from  the  town  after  9  o'clock  at  night.  I  took 
pjersonal  cnarge  of  the  police  and  inspected  the  guard  at  least  three 
times  during  the  night. 

Q.  Until  when  did  you  maintain  and  keep  in  force  and  effect 
these  measures  looking  to  the  protection  and  defense  of  the  city? 

By  the  counsel: 

I  would  like  to  object  again.  AMiat  effect  or  bearing  this  has  on  the  guilt  or  inno- 
cence of  this  accused,  unless  he  can  connect  it  up,  I  claim  it  is  absolutely  irrelevant 
and  immaterial.  Without  something  to  connect  this  case,  for  a  week  or  ten  days 
after,  it  has  no  bearing  whatever. 
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By  the  judge-advocate: 

We  take  it,  may  it  please  the  court,  it  is  verv  material.  It  has  been  strenuously 
insisted  by  the  dSense  in  this  case,  and  properly  so,  that  the  fact  as  to  whether  this 
shooting  on  the  night  of  the  13th  of  August  was  an  assault  by  the  men  of  the  battalion 
under  command  of  the  accused,  as  aU^ed,  was  in  fact  committed  by  them.  The 
Government  must  prove  that.  That  is,  it  must  prove  the  corpus  delicti,  if  I  may 
use  such  an  expression,  just  as,  if  a  man  were  cnarged  with  the  offense  of  murder, 
you  must  prove  first  that  the  party  with  whose  murder  he  is  charged  died;  that  he 
was  killed;  that  he  was  killed  by  the  accused;  and  that  he  was  killed  under  such 
circumstances  as  to  constitute  murder.  Therefore,  if  we,  by  a  series  of  facts,  show  to 
this  court  facts  and  circumstances  occurring  not  only  at  just  before  and  after  this 
assault  up  to  and  including  the  time  that  this  battalion  was  relieved  from  garrisoning 
Fort  Brown,  and  that  the  citizens  had  any  reason  to  apprehend  a  renewal  of  the 
attack  which  we  claim  they  made  on  the  night  of  the  13tn,  to  that  extent  each  and 
every  one  of  those  facts  and  circumstances  are  pertinent  and  are  relevant  to  the  prov- 
ing of  this  coipus  delicti — ^that  is,  as  to  whether  this  assault  was  made  by  the  men  of 
that  command.  And  I  propose  to  go  on  by  this  witness  and  show  that  such  was  the 
fact.  That  this  cordon  of  armed  men,  this  armed  body  of  men,  consisting  of  the  con- 
stabulary of  the  city,  together  with  the  posse  comitatus  called  into  being  and  action 
by  this  witness  under  and  by  virtue  of  his  authority  as  a  magistrate,  acted  for  the 
very  purpose  of  ptreventing  a  recurrence  of  the  acts  of  the  ni^ht  of  the  13th  of  August, 
and  tnat  that  vigilance  was  never  relaxed  for  one  moment,  either  by  himself  or  those 
under  his  command,  until  the  battalion  of  the  Twenty-fifth  Infantry  was  relieved 
from  garrisoning  Fort  Brown. 

By  the  counsel: 

Now,  may  it  please  the  court,  this  has  apparontlv  assumed  a  serious  turn  in  the 
mind  of  the  distinguished  assistant  counsel  and  it  therefore  behooves  us  to  remind 
the  court  first  as  to  what  is  alleged  ae^ainst  this  accused.  Major  Penrose.  He  is 
charged  in  the  first  specification,  you  will  recall,  with  failing  to  do  something  between 
the  hours  of  12  midmght  and  daylight  on  the  night  of  the  13th  and  14th  of  August  last, 
and  in  the  second  specification  he  is  charged  with  another  failure  during  this  same 
period.  Now  while  the  events  that  led  up  to  this  are  anterior  to  this  time,  might  be 
considered  as  a  part  of  the  corpus  delicti,  assuredly  the  action  of  this  mayor,  based 
upon  his  opinion  or  belief,  can  have  absolutely  nothing  to  do  whatever  with  what 
this  client  of  ours  did  that  night.  If  Major  Penrose  was  in  any  way  connected  with 
the  city,  officially  or  unofficially;  if  he  had  anything  to  do  with  the  stationing  of  these 
policemen,  may  it  please  the  court,  why  it  might  have  something  to  do;  it  might  be 
relevant,  we  admit  that,  but  Major  Penrose  is  not  charged  with  any  such  thing.  It 
is  absolutely — even  if  we  grant  everything  the  distinguished  counsel  claims,  it  would 
not  for  one  minute  tend  to  show  whether  this  accused  was  guilty  or  not  giiilty:  it 
would  at  best  show  what  this  witness,  Mayor  Combe,  believed  about  the  case;  We  aon't 
want  his  belief.  We  want  to  know  wnat  he  saw.  We  want  to  know  the  facts  and  nothing 
but  the  facts,  and  we  want  to  know  those  facts  in  so  far  as  they  relate  to  the  offense 
committed  by  this  accused.  He  is  not  charged  with  the  murder  of  anybody — not  for 
a  moment — ^he  is  charged*  distinctly  with  a  military  offense.  We  insist  upon  the 
ruling  of  the  court  as  to  whether  tiiis  is  admissible.  We  claim  it  is  incompetent, 
irrelevant,  and  immaterial. 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  judge- 
advocate  then  withdrew  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  to  announce  the  decision  of  the  court,  that  the  objection  is  not  sus- 
tained.   The  question  will  be  answered. 

Q.  (Question  repeated.)  Until  when  did  you  maintain  and  keep 
in  force  and  effect  these  measures  looking  to  the  protection  and 
defense  of  the  city  I — ^A.  Until  the  battalion  of  the  Twenty-fifth 
Infantry  stationed  at  Brownsville  was  relieved. 

Q.  How  was  the  battalion  of  the  Twenty-fifth  Infantry  relieved? — • 
A.  It  was  reUeved  by  a  company  of  the  Twenty-sixth  Infantry,  com- 
manded by  Captain  Preston. 

Q.  How  long,  how  many  days,  rather,  more  or  less,  after  the 
occurrence  of  August  13  was  this? — ^A.  I  can't  say  positively. 
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By  the  Counsel: 

I  want  the  court  to  understand  that  we  object  to  all  of  this  examination  as  to  that 
matter.  We  don't  care  to  have  the  court  pass  on  each  one,  but  we  want  it  understood 
that  we  do  object  to  going  into  this  collateral  matter -at  all. 

Q.  More  or  less,  how  many  days  after  the  13th  was  it  that  Captain 
Preston,  of  the  Twenty-sixth  Infantry,  with  his  company,  reheved 
the  battaUon  of  the  Twenty-fifth,  under  command  of  Major  Penrose; 
approximately? — ^A.  About  eight  days. 

Q.  These  statements  about  which  you  have  testified  as  having 
been  made  by  these  different  persons  before  the  Citizens'  Committee 
you  state  were  not  made  under  oath;  that  is,  those  you  witnessed 
were  not  made  under  oath? — ^A.  They  were  not. 

Q.  And  it  was  during  this  period  of  apprehension  and  excitement 
that  you  have  related,  within  a  day  or  two  after  the  occurrences 
of  the  13th,  these  statements  were  made  during  that  period? — ^A. 
They  continued  to  be  made  for  several  days  after  the  committee 
started  its  work. 

Q.  But  the  battalion  of  the  Twenty-fifth  was  still  there? — A.  Yes, 
sir. 

Q.  Did  you  ever  have  any  conversation  or  conversations  with 
Major  Penrose  with  regard  to  the  conduct  of  the  men  of  his  com- 
mand prior  to  August  13,  aside  from  the  Evans  conversation,  and  if 
so,  how  long  before  August  13? — ^A.  I  was  in  daily  conference — ^you 
mean  before  August  13? 

Q.  Yes;  before  August  13,  aside  from  the  Evans  conversation,  how 
long  before  August  13? — ^A.  I  had  several  conversations  with  Major 
Penrose,  but  I  can't  fix  the  dates. 

Q.  How  long  after  he  and  his  command  reached  Fort  Brown,  more 
or  less,  how  many  dajrs? — ^A.  I  called  on  Major  Penrose  shortly  after 
he  arrived  there*,  and  in  course  of  conversation  I  spoke  highly  of  the 
conduct  of  colored  troops  generally,  as  I  had  served  with  them. 

Q.  Had  no  reference  particularly  to  this  command? — A.  Yes;  I  did 
have;  part  of  my  conversation  had  reference  to  men  of  his  conunand 
prior  to  any  of  these  occurrences. 

Q.  What  did  jrou  say  to  him? — ^A.  Major  Penrose  asked  me  about 
the  conduct  of  his  men,  and  I  said  as  far  as  I  knew,  at  that  time,  there 
was  nothing  against  them  or  that  I  was  pleased  with  the  conduct; 
something  to  that  effect.     That  was  in  my  first  visit. 

Q.  How  long  after  their  arrival  there?  You  have  already  stated 
they  arrived  on  the  28th  of  July. — A.  Yes,  sir;  three  or  four  days 
after  the  arrival  of  the  battalion  I  had  a  conversation,  speaking  gen- 
erally of  colored  troops. 

Q.  Do  you  rememoer  the  date  of  this  so-called  Tate  trouble,  the 
alleged  trouble  between  a  customs  inspector,  Fred  Tate,  and  an 
enlisted  man  of  that  battalion  of  the  Twenty-fifth  Infantry  ?— A.  Yes, 
sir. 

Q.  When  was  that?— A.  On  the  5th  of  August,  1906. 

Q.  Did  you  have  any  conversation  with  Mai  or  Penrose  after  the 
6th  of  August  up  to  the  conversation  with  himself  and  Evans  touchiug 
the  assault  on  Mrs.  Evans,  which  was  held  on  the  13th  of  August? 
Between  the  5th,  when  you  learned  of  the  Tate  trouble,  and  that? — 
A.  I  had  another  conversation;  yes.  I  met  Major  Penrose  several 
times.     We  were  on  very  friendly  terms. 

Q.  Did  you  discuss  this  Tate  matter?— A.  Not  in  detail. 
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Q.  After  the  arrival  of  this  battalion  of  the  Twenty-fifth  Infantry 
at  Fort  BrowQ  on  the  28th  of  July,  and  prior  to  August  13,  did 
you  give  any  instructions  to  yom-  policemen,  that  is  either  directly 
to  your  policemen,  or  to  them  through  your  chief  of  police,  with 
re^rd  to  the  treatment  by  them  of  these  enlisted  men  of  the  Twenty- 
fifth?— A.  Yes,  sir. 

Q.  To  whom  did  you  give  those  instiiictions? — A.  I  issued  a  posi- 
tive order  to  the  cmef  of  police  that — I  said  to  him,  ' '  Soldiers  are 
soldiers  the  world  around,  and  I  want  you  to  show  the  same  con- 
sideration to  the  colored  troops  that  you  have  always  shown  to  the 
white  troops.'' 

Q.  Had  there  been  any  trouble  up  to  that  time  between  the  col- 
ored troops  and  the  poHcemen  of  the  city  ? — A.  I  believe  some  Uttle 
trouble  occurred  between  one  of  the  police  oflScers  and  a  drunken 
soldier,  but  it  didn't  amount  to  anythmg;  it  would  have  occurred  if 
white  troops  were  there. 

Q.  Was  that  your  reason  for  giving  these  orders,  this  sUght  dis- 
turbance that  occurred  ? — ^A.  It  was  one  of  the  things,  yes.  I  wanted 
the  soldiers  to  imderstand  that  they  would  receive  every  considera- 
tion from  the  policemen. 

Q.  Doctor  Combe,  when  you  met  Major  Penrose  at  the  sally  port 
on  the  night  of  the  13th  of  August,  and  reported  to  him  what  nad 
occurred,  as  you  testified  in  detail  yesterday,  you  state  that  he  in 
reply  expressed  his  disbelief  or  incredulity  that  this  attack  could  have 
been  made  by  men  of  his  command. — A.  Yes,  sir. 

Q.  What  d.id  he  do  or  say  at  that  time  as  to  any  orders  on  his  part, 
looking  to  the  immediate  inspection  of  guns  or  any  other  munitions 
or  ammimitions? 

By  the  counsel: 

I  am  going  to  object  to  that  question,  merely  to  the  form  of  it.  This  is  a  skilled 
attorney,  and  I  object  to  his  leading  the  witness.  The  witness  is  intelligent  and  of 
age.  Now,  he  can  call  for  that  conversation,  but  that  is  not  correct  direct  examination. 
We  are  going  to  object  to  it,  and  we  do  object  now,  and  we  request  that  the  attorney 
be  instructed  not  to  lead  the  witness.  May  it  please  the  court,  tnis  has  been  gone  over, 
if  you  will  recall,  on  direct  examination.  The  witness  has  testified  what  he  heard  there 
and  what  was  said,  and  he  remembered  no  more,  if  I  remember  correctly,  and  I  appeal 
to  the  record,  if  we  can  ever  get  it. 

By  the  assistant  judge-advocate: 

We  withdraw  the  question,  may  it  please  the  court. 

Q.  At  that  time  when  you  made  these  representations  to  Major 
Penrose  at  the  saDy  port,  what  did  the  major  say  or  do;  that  is,  with 
regard  to  this  matter,  other  than  express  his  disbeUef  or  incredulity 
that  men  of  his  command  had  done  this  shooting? 

By  the  coimsel: 

I  call  fur  the  record  on  that  question  so  that  I  may  form  an  objection.  I  think  the 
ground  has  been  covered.  My  distinct  recollection  is  that  the  witness  has  testified 
to  everything  he  can  recall  in  direct  examination.    If  he  has  not  so  testified 

By  the  assistant  judge-advocate : 

We  withdraw  the  question,  may  it  please  the  court. 

Q.  Doctor,  you  stated  you  heard  certain  pistol  shots  fired  on  that 
night? — A.  Yes,  sir. 

Q.  What  were  the  nature  of  those  pistol  shots,  evidently  what  were 
they?^A.  The  first  pistol  shots  that  I  heard  were  4  or  6  shots,  as  I 
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have  already  stated,  which  were  followed  by  an  irregular  rifle  firing. 
The  next  pistol  shots  that  I  heard  were  fired  during  rifle  fire,  which 
succeeded  the  first  rifle  fire  that  I  heard,  and  during  that  fire  I  heard  the 
boom  or  detonation  of  what  appeared  to  me  to  be  from  a  .45-caliber 
revolver. 

Q.  Did  that  come  from  the  same  locality  or  direction  as  the  rifle 
firing  or  not?— A.  Yes,  sir;  from  the  same  du-ection — several  shots. 
But  it  was  during — mixed  in  with — the  rifle  firing.  You  could  hear 
it  distinctly  in  contradistinction  to  the  sharp  cra^  of  the  rifle. 

Q.  Who  was  present,  if  you  remember,  when  you  informed  Major 
Penrose  that  his  men  had  shot  into  the  town  and  killed  one  civihan 
and  wounded  this  officer?— A.  There  were  several  officers  present, 
and  my  l^rother,  Dr.  Joseph  K.  Combe. 

Q.  Can  you  name  any  of  those  officers? 

By  the  counsel: 

I  appeal  to  the  record  if  that  has  not  been  answered.  He  stated  explicitly  who  was 
there,  if  I  remember  correctly. 

By  the  assistant  judge-advocate:  " 

I  state  to  the  court  that  the  recollection  of  the  judge-advocate  and  myself  is  that  he 
mentioned  others,  but  did  not  name  them. 

The  record  was  then  read  to  the  court  (p.  351  [174]), 

By  the  counsel: 

We  impose  no  further  objection. 

Q.  Can  you  name  any  that  were  present  when  you  had  this  con- 
versation with  Major  renrose  inside  the  sally  port,  that  has  just 
been  read  over?  That  is,  name  all  that  were  present,  if  you  can, 
you  know. — A.  I  conversed — there  were  a  group  of  officers;  I  con- 
versed with  them 

Q.  You  stated  there  were  officers  present  when  you  had  this  con- 
versation with  Major  Penrose,  and  I  want  you  to  name  these  officers, 
or  any  one  of  them,  who  were  present  when  you  had  this  conversa- 
tion. Can  you  name  any  of  these  officers  i  That's  what  we  want. — ^A. 
I  am  not  positive. 

By  the  counsel: 

I  would  like  the  witness  to  state  whether  he  said  he  "conversed  with  several"  or 
not.  He  started  to  reply  to  the  assistant  counsel.  Did  he  say  "conversed  with 
several"  or  "conversed  with  them?" 

A.  I  was  interrupted  and  I  don't  know  whether  I  said  "they"  or 
"several.''     I  don't  know. 

Q.  Doctor,  what  became  of  these  empty  shells  and  ball  cartridges 
and  clips  that  you  found  and  that  you  saw  found? — A.  They  were 
locked  up  in  the  chief  of  police's  office  in  his  desk,  with  instructions 
to  allow  no  one  to  touch  them,  and  eventually,  on  order  of  the 
district  court,  given  in  custody  of  the  sheriff  of  the  county. 

Q.  When  did  you  next  see  them? — A.  The  first  batch  I  had  I 
placed  in  this  desk — the  chief  of  police  did,  rather,  and  I  saw  them 
there  when  they  were  put  there. 

Q.  When  did  you  last  see  them? — A.  I  last  saw  them  before  the 
Purdy  investigating  committee. 

Q.  Who  brought  them  there,  before  the  Purdy  investigating  com- 
mittee?— ^A.  The  sheriff. 
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Q.  And  were  they  turned  over  to  Mr.  Purdy? — A.  They,  with  the 
bandolier. 

Q.  When  did  you  first  see  that  bandolier? — A.  It  was  given  to  me 
by  the  chief  of  police. 

Q.  When?— A.  The  morning  succeeding  the  firing,  the  shooting. 

Q.  What  hour,  more  or  less  ? — ^A.  In  the  morning. 

Q.  About  what  hour,  more  or  less? — ^A.  I  think  it  was  about  9 
o'clock  or  thereabouts. 

Q.  Was  that  kept  by  you,  together  with  these  shells,  etc.,  as  you 
have  already  stated? — ^A.  I  took  them  and  put  them  with  the  other 
shells — you  see,  the  shells  were  not  given  to  me  all  at  once. 

Q.  I  Know;  you  have  testified.  And  was  that  bandolier  as  you 
last  saw  it  also  among  the  stuflF  turned  over  by  the  sheriff  of  Cameron 
County  to  Purdy? — ^A.  Yes,  sir. 

Q.  And  you  last  saw  it  in  the  possession  of  Milton  D.  Purdy,  Assist- 
ant Attorney-General  of  the  Umted  States? — ^A.  Yes,  sir. 

O.  Was  not  that  upon  occasiooi  of  visit  of  Mr.  Purdy,  in  company 
with  Major  Blocksom,  to  Brownsville,  under  instructions  from  the 
Executive? — ^A.  Yes,  sir. 

Q.  This  bandolier — describe  it,  as  near  as  you  can. — A.  I  don't 
ever  remember  ever  having  seen  one  in  the  service;  this  is  the  first 
one  I  ever  saw,  and  it  was  made  of — it  looked  to  me  like  khaki,  or 
like  canvas  the  color  of  khaki. 

Q.  Any  name  on  it  or  any  printing? — ^A.  There  was  no  name  on  it, 
but  there  was  evidently  an  arsenal  number  or  sometliing  of  the  kind. 
I  am  not  familiar 

Q.  Was  there  anything  in  the  bandolier  or  any  of  the  pockets,  or 
were  the  pockets  empty?  I  will  ask  you  first,  were  there  any  pockets 
to  that  bandolier? — A.  Yes,  sir. 

Q.  Anything  in  those  pockets  or  any  of  them,  do  you  remember? — 
A.  I  don^t  remember. 

Q.  Look  at  these  articles,  please  (handing  witness  some  bullets). 
Examine  them,  please,  carefully,  first.  I  wish  you  would  take  them 
one  by  one  and  tell  the  court  what  each  one  is,  and  we  will  have  it 
marked. 

By  the  counsel : 

Do  you  purpose  to  have  this  witness  identify  these  as  cartridges  found  at  that  time? 
The  identical  cartridges? 

By  the  assistant  judge-advocate: 

Oh,  no;  it  is  for  the  purpose  of  showing  the  witness*  knowledge  as  to  the  difference 
-      -     •     "eld— bet  ""  '  '  ----- 


between  the  Springfield— between  different  ammunition,  and  also  to  show  for  the 
purpose  of  comparison.  I  shall  ask  him  in  a  minute,  after  he  points  out  what  they 
are,  as  to  how  tne  shells  compare  with  those  found. 

By  the  coimsel : 

Are  you  introducing  him  as  an  expert? 

By  the  assistant  judge-advocate: 

No;  not  as  an  expert,  but  simply  from  his  general  knowledge;  I  don't  take  it  he 
is  an  expert. 

Q.  Have  you  examined  those? — A.  Yes,   sir;  I  have   examined 
them. 
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Q.  Tell  the  court  what  that  is,  please  (handing  witness  one  bullet). — 
A.  That  looks  like  the  shell — it  is  a  ball  cartridge — a  shell  like  the 
one  I  picked  up  and  the  other  oflScers  picked  up. 

Q.  You  say  it  is  like  that?— A.  Yes,  sir. 

Q.  How  does  it  compare?  Similar,  exactly  like  it,  or  how? — ^A. 
As  far  as  I  can  see,  exactly  like:  and  what  impressed  itself  on  my 
mind  is  this  groove  at  the  base  of  the  shell. 

Q.  You  say  you  found  a  ball  cartridge  in  the  clip,  or  did  you? — A. 
I  believe  I  testified  so — that  the  empty  shells,  I  didn't  know  whether 
it  was  in  the  clip — there  was  one  ball  cartridge. 

Q.  You  don't  remember  one  being  in  the  clip.  Well,  did  you  fit, 
or  attempt  to  fit,  any  of  these  empty  shells  or  ball  cartridges  into  a 
clip  that  you  found?— A.  Oh,  yes;  I  arranged  them  that  way,  a  great 
many  of  them;  I  slipped  them  in  the  chp  to  keep  them  together 
instead  of  keeping  them  loose. 

Q.  And  they  fitted  well?— A.  Yes,  sir. 

Q.  Do  you  know  whether  or  not  that  is  a  Springfield  ball  car- 
tridge ? — A.  It  is  my  opinion  that  is  the  Springfield  cartridge  used  in 
the  modem  Springfield  rifle. 

Q.  Look  at  that,  please  (handing  witness  another  bullet).  Tell 
the  court  what  that  is,  if  you  know. — ^A.  It  looks  to  me  like  the  old 
Kxag  cartridge. 

Q.  Why  do  you  say.  It  looks  to  you? — ^A.  It  is  bottle-shaped,  it  is 
steel-jacketed,  and  it  has  that  flange  or  shoulder  that  the  old  Krag 
had. 

Q.  Did  you  find  any  shells  like  that? — ^A.  No,  sir. 

Q.  On  tnat  morning? — A.  No,  sir. 

Q.  Or  did  any  come  into  your  possession  about  this  time? — ^A.  No, 
sir. 

Q.  What  is  that.  Doctor? — ^A.  That  is  a  clip. 

Q.  How  does  that  compare  with  the  cHp  or  clips  that  you  found  in  the 
vicinity  of  the  Miller  Hotel  at  2  o'clock  on  the  morning  of  the  14th  of 
Aiigust?    How  does  it  compare? — ^A.  It  resembles  it. 

Q.  To  what  extent?  Slightly,  or  is  it  like  it,  or  how? — ^A.  Very 
much  like  it. 

Q.  Did  you  note  or  can  you  find  any  difference  at  all  between  it? — 
A.  1  am  not  an  expert  in  such  matters  at  all,  but  it  looks  to  me  the 
same  as  the  clips  I  had. 

Q.  And  that  you  last  saw  in  the  possession  of  Mr.  Purdy  ? — ^A.  Yes, 
sir. 

By  the  assistant  judge-advocate: 

May  it  please  the  court,  they  are  now  offered  in  evidence  and  are  handed  to  counsel 
for  inspection  that  he  may  make  his  objection. 

By  the  counsel: 

I  would  like  to  have  time  to  examine  them  before  offering  any  objection,  may  it 
please  the  court. 

The  court  then,  at  12  o'clock  m.,  adjourned,  in  order  to  enable  the 
clearing  up  of  the  record,  to  meet  at  10  o'clock  a.  m.,  February  13, 
1907. 

Chas.  E.  Hay,  Jr., 
Captain,  Acting  Judge-Advocate,  Judge-Advocate. 
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Headquarters  Department  of  Texas, 

San  Antonio,  Tex.,  February  IS,  1907. 
The  court  met.  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  tne  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 

The  reading  of  the  proceedings  of  February  12  was  dispensed  with. 

Mayor  Combe,  bein^  still  on  the  stand  as  a  witness,  was  reminded 
he  was  still  under  oath. 

Ther  assistant  judge-advocate  then  asked  the  permission  of  the  court 
for  witness  to  amend  an  answer  made  by  him  m  direct  examination, 
which  question  witness  evidently  misunderstood. 

There  being  no  objection,  witness  was  permitted  to  amend  answer 
made  by  him  to  question  (top  of  page  377  [186]  of  record)  as  follows: 

Q.  (Repeated.)  Did  you  ever  have  any  conversation  or  conversa- 
tions with  Major  Penrose  with  regard  to  the  conduct  of  the  men  of  his 
command  prior  to  August  13,  aside  from  the  Evans  conversation; 
and  if  so,  how  long  before  August  13? — A.  (As  amended  by  witness.) 
I  was  in  daily  comerence  after  the  13th. 

By  counsel  for  accused: 

If  the  court  will  remember,  we  reserved  the  right  to  examine  the  shells.  I  would 
like  now  to  have  the  opportunity  to  do  so.  • 

(Two  shells  and  one  clip,  testified  about  yesterday,  were  handed  to 
counsel  for  accxised.) 

(Poztion  of  prooeedJnga  of  morning  of  February  13, 1907.    Charlea  E.  Hay,  jr.,  Judge-advocate.) 

CROSS-EXAMINATION. 

QUESTIONS  BY  THE  ACCUSED. 

Q.  Major  Combe,  did  you  ever  see  any  gun  usmg  a  clip  cartridge? 
Are  you  famihar  with  guns  using  clip  cartridges,  at  alii — A.  I  have 
seen  the  Mauser  rifle  and  the  Mauser  clips,  but  am  not  familiar  with 
them. 

Q.  That  is,  for  the  Mauser  pistol  and  rifle  combined,  or  for  the 
Mauser  rifle?— A.  I  have  seen  tnem  both. 

Q.  Have  you  ever  seen  any  other  gun  that  uses  a  clip  with  the  car- 
tridge?   Are  you  familiar  with  the  Manlicher?— A.  No,  sir. 

Q.  Then  you  are  not  sufficiently  familiar  with  the  cartridges  used 
in  clips  to  distinguish  between  the  various  kinds? — ^A.  CUp  ammuni- 
tion?    No,  sir. 

Q.  The  only  reason  you  gave,  as  I  recall  it — I  appeal  to  the  record — 
you  were  asked  this  Question:  *'  How  does  it  compare  with  it — similar, 
exactly  like  it,  or  how"  (referring  to  the  Springfield  cartridge)? 
Your  answer  was,  '*As  far  as  I  can  see,  exactlv  like;  and  what 
impressed  itself  on  my  mind  is  this  groove  at  the  base  of  the  shell.*' 
And  you  testified  that  that  groove  was  for  the  purpose  of  fitting  it 
into  a  cUp. — ^A.  To  my  belief. 

Q.  You  could  not  tell  whether  that  shell  was  any  different  from  a 
Manlicher  shell,  for  instance  ? — A.  I  have  never  seen  a  Manlicher  shell. 

Q.  Did  you  ever  see  a  Winchester  cartridge — that  used  the  steel- 
jacketed  bullet,  I  mean? — ^A.  The  ones  I  have  seen  are  the  soft  nose, 
with  the  steel  jacket. 
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Q.  You  have  never  seen  the  Winchester  ammunition  with  the  steel- 
jacketed  bullet  all  over? — ^A.  I  do  not  remember,  sir. 

Q.  As  a  matter  of  fact,  did  you  ever  see  any^  steel- jacketed  bullet 
other  than  the  kind  you  say  were  used  in  the  Krag-Jorgensen  rifle? — 
A.  Yes,  sir. 

Q.  Which? — ^A.  The  Krag-Jorgensen  and  the  Mauser  and  the 
Mauser  pistol  and  the  Colt  clip. 

Q.  Now,  you  were  asked  yesterday,  "Why  do  you  say  it  looks  to 
you?**  speajang  of  the  Krag.  You  said  previously,  ''It  looks  to  me 
like  the  old  Krae;,*'  and  you  were  asked  that  question,  and  you 
answered,  "It  is  bottle-shaped,  it  is  steel- jacketed,  and  it  has  tnat 
flange  or  shoulder  that  the  old  Exag  had.'*  As  a  matter  of  fact,  are 
there  not  many  steel- jacketed  bullets  that  are  bottle-shaped,  that 
have  a  flange,  that  would  suit  that  description? — A.  The  Mauser  is 
shaped  like  it  and  the  Winchester  I  have  just  spoken  of  is  shaped 
like  it;  those  are  the  two. 

Q.  How  do  you  distinguish  that  from  the  two  shaped  like  it?    Do 

iron  mean  to  say  that  was  a  Krag  and  not  one  of  these  others  shaped 
ike  it  ? — ^A.  It  might  be  a  Mauser. 

Q.  Yes.  As  to  the  clips,  you  are  not  famihar  with  cUps  at  all? — 
A.  No,  sir. 

By  counsel  for  accused : 

We  object  tx)  the  introduction  of  these  as  evidence  at  this  time,  and  we  base  our 
objection  solely  upon  the  ground  that  they  have  not  been  properly  identified,  and 
therefore  are  not  subject  to  use  for  comparison  before  this  court.  We  do  not  object 
to  the  introduction  of  this  class  of  evidence  if  it  is  properly  identified  and  introduced 
before  the  court  in  proper  form.  We  recognize  at  once  that  that  is  a  very  proper 
species  of  evidence,  but  up  to  the  present  time,  and  as  identified  by  the  witness,  we 
ODJect  to  its  being  so  used. 

By  the  assistant  judge-advocate: 

May  it  please  the  court,  in  order  to  save  time,  we  will,  with  the  permission  of  the 
court,  witndraw  these  and  later  seek  to  introduce  them.  They  will  be  withdrawn 
for  the  present. 

Q.  Major  Combe,  let  us  go  back  to  that  visit  of  yours  to  Major 
Penrose,  in  company  with  Mr.  Evans.  It  was  on  what  date?— A.  It 
was  on  the  13th  day  of  August,  1906. 

Q.  And  about  what  hour? — A.  Between  5  and  5.30. 

Q."  And  you  met  him,  as  I  imderstand,  on  the  walk  near  the  hos- 
pital.— ^A.  There  is  a  bridge  almost  immediatelv  midway  between  the 
commanding  officer's  quarters  and  the  hospital. 

Q.  Does  that  place  show  on  the  plat,  Major? — ^A.  The  hospital  is 
not  there;  I  only  see  the  oflBcers'  quarters  and  the  road.  I  think  I 
could  point  it  out. 

Q.  Give  us  an  idea  where  that  was,  will  you? — ^A.  This  is  the  walk 
in  front  of  the  officers'  quarters  there.  About  there  (indicating  a 
point  not  far  from  the  road  leading  from  the  walk  before  the  officers' 
quarters  to  the  hospital). 

Q.  Where  is  the  hospital  with  respect  to  that? — ^A.  The  hospital 
road  runs  to  the  right. 

Q.  You  went  out  there  in  your  capacity  as  mayor  of  the  city  of 
Brownsville? — ^A.  Yes,  sir. 

Q.  So  it  was  an  official  visit  to  the  commanding  officer  on  behalf  of 
and  in  company  with  Mr.  Evans? — A.  Yes,  sir. 
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Q.  You  heard  Mr.  Evans  tell  his  story? — A.  Yes,  sir;  as  I  stated 
yesterday,  he  was  excited  and  told  Major  Penrose  the  circumstances. 

Q.  I  wish  you  would  tell  us  evervthing,  as  nearly  as  you  can,  what 
Mr.  Evans  said  in  complaint  to  Major  Penrose,  or  otherwise.  Give 
us  the  whole  conversation,  as  near  as  you  can. — A.  After  introducing 
Mr.  Evans  to  Major  Penrose  he  inmiediately  began  to  tell  him,  in  an 
excited  manner,  what  had  passed  downtown.  Mr.  Evans  was  very 
much  moved ;  told  him  that — he  said  that  his  wife  had  come  home  on 
horseback  from  the  river,  I  believe,  where  he  had  been  left  as  a  quar- 
antine guard  or  something  of  the  land,  and  rode  home;  rode  into  the 
back  gate  and  dismounted,  and  that  a  man — his  wife  had  said  a  col- 
ored man  in  the  uniform  of  the  United  States  Army — grabbed  her  by 
the  hair  and  threw  her  to  the  ground^  that  she  screamed  and  lost  con- 
sciousness, fainted.  The  conversation  lasted  some  Httle  time,  but 
that  is  the  gist  of  it,  as  near  as  I  can  remember. 

Q.  That's  what  Mr.  Evans  said.  Did  he  say  nothing  about  any 
other  subject  at  the  time? — ^A.  Yes;  he  spoke  of  the  conduct  of  the 
men. 

O.  Tell  us  about  that  too. — ^A.  About  their  cursing  and  their  disor- 
derly conduct. 

Q.  Where  ? — ^A.  In  front  of  the  Evans  house,  that  it  was  succeeded ; 
that  it  happened  one  evening  and  some  member  of  the  household 
asked  them  not  to  use  such  language,  and  that  they  repeated  it 
another  evening. 

Q.  Do  you  remember  what  the  language  he  said  the  men  used 
was? — ^A.  No;  except  that  it  was  profane  and  indecent;  I  don't 
remember. 

S.  Is  that  all  that  he  said  about  that  that  you  can  recall? — ^A.  He 
something  about  a  man  running  out  half  dressed  to  the  help  when 
he  heard  this  lady  scream;  that  he  was  taking  a  bath  and  he  ran  out. 

Q.  Ran  out  from  where.  Major? — A.  From  a  room  near  by,  I  don't 
remember  where.  He  also  said  that  his  wife  said  the  man  nad  been 
crouching  to  one  side  of  the  back  steps. 

Q.  Back  steps  of  what? — ^A.  Mr.  Evans'  house. 

Q.  Didn't  he  say  what  house  this  man  ran  from? — A.  I  don't 
remember  that;  said  he  came  out  of  a  room. 

Q.  Have  you  at  any  time  any  distinct  recollection  of  where  that  was 
from? — A.  I  can  not  tell. 

Q.  There  is  no  impression  in  your  mind  about  it  at  all?  That  is, 
the  house  from  which  the  man  came? — ^A.  At  present;  no,  sir. 

Q.  What  did  Major  Penrose  say  to  Mr.  Evans  in  regard  or  in  reply 
to  the  complaint  about  this  man  whom  he  alleged  had  taken  his  wire 
by  the  hair  and  thrown  her  down? — A.  Before  going  further,  I  would 
say  to  the  counsel  for  the  accused  that  I  remember  just  one  other 
thing.  Mr.  Evans  said  his  wife  was  suffering  a  great  deal  from  the 
shock;  that  she  was  now  confined  to  her  room. 

Q.  (Question  repeated.) 

A.  Major  Penrose  Ustened  to  the  complaint,  and.  as  soon  as  Mr. 
Evans  was  through,  he  showed  feeling,  as  I  have  said  before,  and  said, 
''Mr.  Evans,  I  can  hardly  beheve  that  a  man  of  my  command  would 
do  such  a  thing."  He  said  further,  ''This  is  outrageous;  this  is  an 
awful  outrage,  and  if  any  one  of  my  soldiers  has  done  this,  I  shall  cer- 
tainly do  everything  in  my  power  to  find  out  who  the  man  was,"  or 
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words  to  that  effect.  He  walked  up  and  down  and  showed  feeling. 
Said,  *'I  am  ven%  very  sorn%  sir,  that  this  has  oceuired." 

Q,  la  that  all  you' recollect  of  what  he  said  I  Major  Penrose,  I 
mean. — A.  Yes,  sir  Major  Penrose  asked  Mr.  Evans  why  he  thought 
this  act  was  committed  by  a  soldier  of  his  command,  and  Mr.  Evans 
went  on  to  explain  why  he  thought  so. 

Q.  And  said  what?— A,  And  he  said  what  I  have  said  before — that 
liis  wife  had  said  it  was  a  cok>red  man  dressed  in  the  uniform  of  the 
United  States  Army ;  that  he  wore  a  hat — a  campaign  hat — had  leg- 
gings on,  and  mentioned  the  word  khald, 

Q.  Now,  Mali  you  tliinJc  carefully  and  tell  us  if  there  is  anything  else 
Major  Penrose  said  in  connection  with  that  incident^  any  further  con- 
versation. Well,  did  Major  Penrose  ask  liiin  for  a  description  of  the 
man  1  Do  ^ou  remember  anjihing  about  that? — A.  I  do  not  remem- 
l>er  otherwise  than  the  question  which  Major  Penrose  asked  beforej 
how  did  he  know. 

Q.  As  a  matter  of  fact,  did  not  Major  Penrose  ask  him  for  a  descrip- 
tion, and  did  not  Mr.  Evans  reply,  in  substance,  that  he  was  a  large 
dark  man,  and  did  not  Major  Penrose  say,  in  reply,  that  that  fitted  so 
many  of  his  men  it  would  be  impossible  for  him  to  identify  himt  Do 
you  remember  any  such  conversation?— A,  I  do  not  remember  it. 

Q,  Will  you  say  he  did  not  so  state  or  that  that  conversation  did 
not  occur?— A.  Koy  sir;  I  will  not  say  that. 

Q.  It  might  have  occurred,  then,  and  shpped  your  memory! — ^A. 
Yes,  sir. 

Q.  What  did  Major  Penrose  say  in  reply  to  the  complaint  about  the 
men  using  this  obscene  language  around  Mr.  Evans'  place? — A- 
Whether  flie  major  said  what  I  am  going  to  say  now  in  that  conver- 
sation or  a  subsequent  one— he  dia  sav  this— ''If  that  matter  had 
been  brought  to  my  attention  sooner  I  would  have  taken  steps  to 
rectify  it.  I  am  inclined  to  think  that  Major  Penrose  made  that 
remark  in  a  subsequent  conversation. 

Q.  With  you  I— A.  With  me. 

Q.  When  Mr.  Evans  was  not  present? — ^A.  Yes,  sir. 

Q.  Then  you  did  have  a  subsequent  conversation  with  Major  Pen- 
rose at  or  about  that  time? — ^A.  After  that  occurrence;  after  the  13th, 
when  I  called  on  him. 

Q.  Didn't  you  have  a  private  conversation  with  Major  Penrose  that 
day  J  after  Mr.  Evans  had  told  his  story  ?— A.  I  had  a  short  conversa* 
tion  with  Major  Penrose  while  Mr.  Evans  was  standing  at  a  short  dis- 
tance from  me — right  near  us — and  after  that  conversation  we  walked 
away  and  had  another  one. 

Q.  Was  that  before  or  after  the  conversation  that  you  have  been 
narrating?  That  is  to  saj^  did  you  ami  Major  Penrose  walk  away 
from  where  Mr-  Evans  was  before  or  after  the  conversation  you  have 
been  telling  about ^ — A.  The  conversation  that  I  have  been  telling 
about,  the  first  one,  in  which  I  spoke  of^  if  Major  Penrose  had  known 
this  had  taken  place.     I  think  in  my  mmd  this  was  at  his  quarters. 

Q.  You  didn  t  get  my  meaning.  I  don't  want  you  to  get  confused 
in  regard  to  conversations.  The  conversation  I  have  in  mind  is  what 
you  have  been  telling  us  about  what  Mr.  Evans  stated,  and  you 
remember  there  was  two  phases  of  it^ — first,  about  his  wife,  and  second, 
about  the  men  using  this  language.  That  conversation  was  a  com- 
p)mut  ot  Mr.  Evans  to  Major  Penrose. — A.  Yes^  sir* 
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Q.  Now,  then,  did  you  walk  apart  with  Major  Penrose  before  or 
after  that  conversation? — A.  After  that;  but  I  had  a  conversation — 
you  see  I  had  done  no  talking  practically  while  Mr.  Evans  was  speak- 
ing to  Major  Penrose,  and  then  I  made  a  few  remarks,  and  then  we 
w^ed  away. 

Q.  Didn't  Major  Penrose  give  any  suggestion  whatever  to  Mr. 
Evans  in  regard  to  what  he  could  do  in  connection  with  the  com- 
plaint about  the  men  talking  or  usin^  this  obscene  language? — ^A.  I 
nave  tried  to  fix  that  in  my  mind,  but  1  can't  remember. 

Q.  Then  I  will -ask  you  if  it  isn't  a  fact  that  Major  Penrose  said  sub- 
stantially in  regard  to  that:  *'I  can  prevent  that  by  putting  a  guard 
there  and  prevent  men  congregating  there?" — A.  I  do  not  remember 
that. 

Q.  He  did  say  something ^to  that  effect? — ^A.  I  do  remember  that. 

Q.  Was  tibat  in  the  conversation  when  you  were  all  three  present, 
and  was  it  in  response  to  Mr.  Evans's  complaint  about  the  men  using 
obscene  lan^age? — ^A.  Yes,  sir. 

Q.  Now  1  wish  you  would  recall  for  us,  as  nearly  as  you  can,  just 
what  was  said  by  yourself  and  Major  Penrose  when  you  left  Mr. 
Evans  and  walked  apart  from  where  he  stood. — A.  I  can  not  recall 
what  Major  Penrose  said  and  what  I  said,  except  that  we  spoke  gen- 
erally for  a  few  minutes  about  this  thing,  he  expressing  his  indigna- 
tion and  I  saying  what  I  knew  about  the  matter. 

Q.  Now,  Major,  wasn't  it,  as  a  matter  of  fact,  during  this  time, 
when  you  and  Major  Penrose  were  together  and  apart  from  Mr. 
Evans — when  you  had  walked  away — that  you  made  the  suggestion 
about  his  keeping  his  men  out  of  town  that  night? — A.  No,  sir.  I 
have  always  been  positive  that  our  conversation  was  when  we  three 
were  together  or  near  together.     I  have  never  been  able  to 

Q.  Now  when  was  it  that  Mrs.  Evans  claimed  she  was  assaulted? — 
A.  On  the  night  of  August  12,  1906. 

Q.  And  this  complamt  was  not  made  until  the  following  day? — A. 
The  following  day. 

Q.  What  time  that  night  was  this  alleged  to  have  occurred  ? — A.  I 
heard  next  morning  that  it  took  place  about  9  o'clock. 

Q.  Where  did  iC'.  Evans  live? — ^A.  He  lived  in  what  we  term  the 
lower  part  of  town,  the  eastern  part  of  town,  near  the  garrison  fence. 

Q.  Show  us  on  the  map.  Will  you  go  to  the  map  and  show  the 
court  about  where  he  lived? — ^A.  It  is  way  down  in  this  part  of  town 
(pointing  toward  the  upper  portion  of  the  map,  about  Adams  street). 
Here  is  the  gate  of  the  garrison;  this  house  is  situated  to  the  right  of 
the  gate  as  you  go  out  of  the  post;  you  go  out  here  at  the  old  gate. 
Theliouse  is  situated  here.  Tnis  is  the  laundress'  quarters,  I  think. 
This,  I  think,  is  the  old  gate,  and  this  house  is — I  am  looking  for  the 
street  this  gate  opens  into. 

Q.  It  is  not  on  there. — A.  Oh,  well,  that  gate  opens  into  a  street, 
and  that  house  is  to  the  right  of  that  street. 

Q.  About  how  far  from  this  old  garrison  gate  is  that  house 
located? — A.  It  is  diagonally  away  from  the  gate. 

Q.  In  a  direct  line  from  the  garrison  wire  fence  ?     I  understand  the 

wire  fence ^A.  This  is  the  wire  fence  (indicating  all  that  part  east 

of  the  road  that  passes  in  front  of  the  guardhouse).  In  a  direct  line 
from  that  fence  past  there  to  the  Leahy  house — to  the  rear  of  the 
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LealiY houfie-^it  must  be  veiy  nearly  100  yards,  I  should  think;  that 
is  a  d(i agonal  line  across;  it  may  be  a  h'ttle  imder. 

Q.  Are  yon  familiar  enough  Vith  the  plat  of  the  city  to  describe 
the  shape  "of  the  block  in  wliicli  her  house  is  located  1  Is  it  hke  any 
of  these  on  the  map  I — A.  No,  sir;  it  is  hregnlarly  shaped. 

Q.  Does  her  house  faee  toward  or  away  from  the  garrison? — A*  It 
faces  away  from  the  garriBon- 

(Judge-advocate  here  asked  that  Leahy  house  be  described,  in  order 
to  keep  the  record  straic^ht  on  that  pcnnt.) 

A,  I  wiO  say  Leahy  resitJence  instead  of  the  Leahy  HoteL 

Q.  As  a  matter  of  fact  the  Leahy  Hotels  which  is  down  on  Four- 
teenth street,  is  an  entirely  different  piece  of  property,  but  the  Leahy 
residence  you  refer  to  is  owned  by  the  same  Mrs.  Leahy,  is  it  not? — A, 
She  used  to  live  there.  , 

<X  Was  that  block  shaped  at  all  Eke  any  of  these  you  see  here? — 
A,  No,  sir, 

3.  Like  none  of  these? — A.  It  is  nearer  the  shape  of  this  block 
icating  block  facing  on  Elizabeth  street,  Fourteenth,  the  alley, 
and  Fifteenth  street,  and  which  contains  the  telegraph  office  and  the 
Go  wen  house). 

Q.  The  house  faces  away  from  the  post  ^ — A.  Yes,  sir, 

Q^  That  hj  it  would  correspond  witn  what  is  Fourteenth  street? — 
A.  Yes,  sir. 

Q.  Do  you  remember  the  streets  that  surround  that  block? — ^A. 
Here  is  Adams  street  and  tliis  road 

Q,  Tliat  is  Fifteenth  street'^ — A.  And  this  street  here  and  then 
there  is  an  alle.y. 

Q.  What  is  this  street  called? — ^A.  I  don't  remember  the  name. 

Q.  Are  there  any  other  houses  in  that  block? — A,  Yes,  sir. 

Q,  How  manir?-— A.  Tb^re  is  a  house  right  on  the  comer, 

Q.  And  that  is  used  for  ^vhat  purpose? — A.  Now  used  for  furniture,  ^ 
used  to  be  an  old  undertaldng  establishment. 

Q.  Upholstering  establishments — ^A,  Yes, 

Q-  Anyone  live  in  that  house  ?^ — A*  A  man  by  the  name  of  Fair^ 
man  and  son. 

Q.  Any  other  houses  in  the  block? — A.  An  outhouse  at  the  comer 
of  the  alley. 

Q.  Anybody  live  in  thatl^A.  It  is  a  stable  and  outhouse, 

Q,  Then  the  house  occupied  by  Mrs.  Evans  and  this  upholstering 
establishment  are  the  only  ones  in  that  block '^A.  Yes,  sir. 

Q.  Where  are  the  entrances  to  the  Evans  house?— A.  On  the  front 
of  the  house,  facing  the  street. 

Q.  Any  others? — A.  The  rear  entrances. 

Q.  Then  there  is  an  entrance  there  toward  the  garrison?^ — A.  Yea, 
sir. 

Q.  Is  there  an  entrance  from  the  westl^A.  There  is  a  small  side 
door^  I  think. 

Q.  Does  not  open  on  the  alley? — A*  No;  it  opens  on  the  yard* 

Q.  Are  there  any  more  tlian  two  entrances  to  it?  Isn't  there  a 
e^atet — A.  There  are  two  front  doors, 

Q.  Isn^t  there  an  entrance  from  each  street  or  alley  that  you  can 
get  into  the  yard  or  the  house? — A.  I  don*t  think  there  is  an  entrance 
from  the  alley. 
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Q.  You  are  not  positive? — A.  No;  I  never  examined  the  house 
carefully. 

Q.  Do  I  understand  there  is  an  entrance  into  the  house  or  yard 
from  each  of  the  other  streets  and  not  from  the  alley? — ^A.  There  is 
one  from  the  side  toward  the  garrison  gate.  There  is  a  side  gate  on 
this  side  right  here  (indicating  to  the  west) — ^Adams  street. 

Q.  Are  you  sure  there  is  not  more  than  one  other  residence  place 
on  that  block? — ^A.  No,  sir;  there^s  just  the  Leahy  residence  and  this 
undertaking  establishment  are  the  only — it's  all  one  house. 

Q.  That  is,  the  Leahy  residence,  so  called,  and  the  upholstering 
establishment  are  all  one  house? — ^A.  No,  they  are  separate;  there 
are  two  houses  in  that  square. 

Q.  Do  you  know  whether  anybody  else  Uves  in  that  block  any- 
where than  the  Fairman  you  speak  of  and  Mr.  and  Mrs.  Evans,  or 
did  live  there  at  that  time? — ^A.  Not  of  my  personal  knowledge, 
but  Mr.  Evans  said  a  Mrs.  Bvrom,  or  something  like  that. 

Q.  Where  did  she  Uve  and.  who  was  she  ? — A.  I  think  she  lived  in 
the  same  house  with  the  Evanses. 

Q.  You  said  something  about  this  man  being  concealed  under  the 
step. — ^A.  I  said  that  Mr.  Evans  said  that  Mrs.  Evans  said. 

Q.  Not  direct  evidence,  but  that  is  the  report  that  came  to  you  ? — 
A.  Yes,  sir. 

Q.  Do  you  know  what  steps  this  was? — A.  Yes,  sir;  I  know  which 
they  are. 

Q.  Which  ones? — ^A.  The  back  steps  that  lead  down  from  the 
house. 

Q.  Then  it  would  be  toward  the  garrison  side? — ^A.  Toward  the 
garrison  side. 

Q.  When  did  this  first  come  to  your  knowledge? — A.  The  day 
following  the  incident. 

Q.  About  what  time? — A.  Colonel,  I  don't  remember  the  hour. 

Q.  About.— 

The  court  here  took  a  recess  until  11  o'clock  a.  m.,  at  which  hour 
the  members  of  the  court,  the  accused,  his  counsels,  the  reporter, 
the  witness,  and  the  judge-advocates  resumed  their  seats. 

Q.  Major,  let's  come  back  or  let's  advance  a  Uttle  and  take  up 
what  occurred  at  the  time  you  and  your  brother.  Dr.  Joe  Combe, 
came  into  the  garrison  on  the  early  morning  of  the  14th  of  August 
last,  under  the  escort  of  Company  D  of  the  Twenty-fifth  Infantry 
and  Captain  Lyon.  About  what  time  did  you  say  that  was? — A.  I 
said  it  was  about  1  o'clock  or  a  little  after  1,  to  the  best  of  my  belief. 

Q.  You  think  it  was  a  little  after  1,  or  before;  how  did  you  note  the 
time,  or  did  you  note  it? — A.  No,  sir;  I  did  not  note  it. 

Q.  You  just  speak  from  recollection  and  from  what  you  assumed 
was  the  hour? — ^A.  Yes;  the  hour. 

Q.  Tlie  hours  were  not  called  by  the  sentinel,  or  nothing  to  indicate 
it  to  your  mind? — A.  No,  sir. 

Q.  I  beheve  you  said  there  were  two  or  three  oflScers  present 
there? — A.  Yes,  sir;  I  did  say  that. 

Q.  There  might  have  been  others  present  besides  these  two  or  three 
oflBcers,  and  your  brother  and  yourself  and  Major  Penrose?  There 
might  have  been  some  others? — ^A.  I  don't  think  there  was  anybody 
else. 
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Q.  Was  Captain  Lyon  one  of  these  officers? — A.  Yes;  he  marched 
in  the  post. 

Q.  He  remained  there?  Was  present  at  the  conversation? — 
A.  Yes. 

Q.  And  vou  know  Lieutenant  Grier,  do  you? — ^A.  Yes,  sir. 

Q.  Was  ne  present? — ^A.  I  think  he  was. 

Q.  And  do  you  know  Lieutenant  Lawrason  of  that  command? — 
A.   1  es,  sir. 

Q.  Was  he  present? — A.  I  don't  remember,  but  I  remember  Major 
Penrose  mentioning  Lieutenant  Lawrason's  name  when  Captain 
Macklin  came  up. 

Q.  What  was  the  condition  of  the  command  as  you  saw  it?  Did 
ou  take  it  in?— A.  Captain  Lyon's  company  marched  into  the  gate — 
Japtain  Lyon,  Doctor  Combe,  and  myself  at  the  head  of  the  column — 
we  marched  in,  and  they  maintainea  that  formation  inside  the  sally 
port. 

Q.  Did  you  see  any  other  members  of  the  command? — ^A.  What  do 
you  mean  by  other  members  of  the  command? 

Q.  There  were  two  other  companies  in  the  garrison,  were  there 
not? — ^A.  Some  of  them  were  to  the  left  of  us. 

Q.  Could  you  see  them? 

At  this  point  counsel  for  the  accused  was  called  from  the  room  and 
the  court  took  a  short  recess  until  11.15  o'clock  a.  m.,  at  which  hour 
the  members  of  the  comi),  the  accused,  his  counsels,  the  reporter,  the 
witness,  and  the  judge-advocates  resumed  their  seats. 

(Last  question  repeated.) 

A.  I  saw  some  of  them;  they  were  in  irregular  order,  stretched 
along  the  fence. 

Q.  You  mean  the  fence  or  the  wall? — ^A.  The  wall. 

Q.  About  how  far  were  they  from  the  wall? — A.  They  were  right 
near,  to  the  left. 

Q.  Were  they  nearer  the  barracks  or  the  wall? — ^A.  They  were 
nearer  the  wall.  * 

Q.  What  position  were  the  men  in,  do  you  remember? — ^A.  I  just 
saw  a  few;  they  were  strung  out. 

Q.  Were  they  standing  on  their  heads,  or  kneeling  down  or  sitting 
down,  or  standmg  up,  or  now? — A.  A  soldier  does  not  generally  stand 
on  his  head.  Colonel. 

Q.  I  know  that,  but  what  was  his  position? — ^A.  Like  a  soldier, 
with  his  gun  in  his  hand. 

Q.  Standing  up  or  sitting  down? — A.  Standing  up. 

Q.  Were  these  men  in  aadition  to  Company  D  ?— A.  Some  men  to 
the  left  of  D.     D  Company  was  in  column  of  fours. 

Q.  Fours  or  twos? — A.  We  marched  in,  I  think,  in  column  of  fours, 
as  near  as  my 

Q.  Now,  when  you  say  to  the  left  do  you  mean  as  you  came  into 
the  gate  they  were  to  the  left? — A.  To  the  left  of  the  entrance. 

Q.  Did  you  see  any  to  the  right  as  you  came  in,  do  you  remember  ? — 
A.  I  do  not  remember. 

Q.  How  long  had  you  talked  before  Captain  Macklin  came  up  ? — ^A. 
I  must  have  been  standing  there  twenty  minutes. 

Q.  Coming  back  to  that  other  question,  I  want  it  cleared  up.     Were 
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you  told  by  Major  Penrose,  or  anyone  else,  what  dispositions  were 
made  of  the  command  that  night?  I  mean  miUtary  dispositions. — ^A. 
Nothing  at  all,  excej)t  when  Mr.  Evans  and  I  went  to  see  him. 

Q.  Jfo;  I  am  talking  about  that  night.  Major,  when  you  came  in 
tfaiough  the  gate  with  Captain  Lyon.  I  want  to  know  whether  you 
were  told  or  knew  in  any  way  what  dispoBition  had  been  made  of  the 
troops  of  the  conmiand  of  Major  Penrose?— A.  Nothing,  except  he 
said  something  about  verifying  the  companies. 

Q.  But  you  don't  know  whether  all  tne  command  were  stretched 
along  that  Wall  or  not? — ^A.  He  said  to  Captain  MackHn,  "Sir,  you 
will  take  command  of  your  company,  reUeve  Mr.  Lawrason;  he  is 
along  the  wall.*' 

Q.  Yes;  but  that  don't  bring  out  the  point.  I  want  to  get  at 
whether  or  not  you  knew.  Major— whether  or  not  he  had  disposed  of 
his  whole  command  there  at  that  time.  Did  you  know  it? — ^A.  I  did 
not;  no.    Except  that  he  stated  they  were  along  the  wall. 

Q.  Major  Penrose  himself  told  you  they  were  along  that  wall? — ^A. 
Yes,  sir. 

Q.  Did  you  understand  the  object  or  the  purpose  for  which  he  had 
stationed  them  along  there? — ^A.  Except  that  this  matter  had 
occurred,  and — that's  all. 

Q.  Well,  we  will  get  at  it  in  another  w^.  When  you  came  up,  as 
I  recall,  you  said  you  shook  hands  with  Major  Penrose. — A.  I  did. 

Q.  And  told  him  what? — ^A.  I  told  him  that  some  of  his  men  had 
attacked  the  town;  that  a  man  was  killed;  that  the  lieutenant  of 
police  was  badly  wounded*  that  his  horse  was  killed  and  quite  a  num- 
oer  of  houses  had  been  snot  into.  And  he  answered  me  and  said, 
"  Doctor  Combe,  I  can  hardly  believe  this.  It  has  been  reported  to 
me  that  the  citizens  fired  on  the  post.'' 

Q.  Then  did  it  occur  to  you  at  that  time  that  this  disposition  was 
made  because  he  beUeved  that  the  citizens  had  fired  on  the  post? 
This  disposition  of  his  troops,  I  mean. — A.  If  he  thought  so,  I  suppose 
he  took  that 

Q.  Have  you  any  doubt  in  your  own  mind,  from  the  conversation, 
that  he  did  think  so  at  the  time? — A.  I  think  Major  Penrose  properlv 
thought  that  the  citizens  had  fired  on  the  post  from  the  report  which 
he  had  received. 

Q.  And  that  he  had  made  this  disposition  of  troops  with  the  idea 
prevalent  in  his  mind? — ^A.  Possibly;  yos. 

Q.  As  a  matter  of  fact,  didn't  Major  Penrose  adhere  to  that  until 
he  saw  the  cartridge  clips,  as  far  as  you  know? — A.  He  may  have.  I 
did  not  see  him  until  the  next  morning  when  I  gave  him  the  clips. 

Q.  Didn't  you  testify  you  saw  him  when  you  came  in  to  sick  call  ? — 
A.  He  was  standing — 1  saw  him  in  front  of  the  company 

Q.  But  you  had  no  conversation  with  him? — A.  Not  until  I  saw 
him  at  9  o'clock. 

Q.  What  occurred  in  that  conversation?  That's  what  we  want  to 
get  at. — ^A.  I  have  already  related  all  that  I  recall. 

Q.  I  want  to  get  at  it  in  this  phase  of  the  examinati^on,  too.  Limit 
Yourself  to  just  what  you  said  to  Major  Penrose,  as  far  as  you  recol- 
lect.— A.  In  substance,  I  have  just  told  you  a  minute  ago. 

Q.  That  was  the  substance? — A.  More  or  less,  that  was  the  sub- 
stance. 
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Q.  These  people  that  you  mentioned  as  being  present  in  this  con- 
versation, were  they  present  at  all  of  the  conversations? — ^A,  No,  sir; 
the  major  and  1  walked  over  to  the  road. 

Q,  1  liat  would  be  toward  D  Company? — A.  Toward  D  Company, 
on  that  road  that  flanks  the  wall  witliin  the  post, 

Q.  There  is  a  road  between  the  barracks  and  the  garrison  wall? — 
A*  Yes,  sir. 

Q.  You  walked  off  on  that  road?— A.  Yes,  sir;  just  a  little  distance* 

Q.  Do  you  remember  what  part  of  the  conversation  occurred  when 
you  and  lie  were  alone  there? — A,  No,  sir. 

Q,  You  don't  remember'^ — A.  No,  air.  I  insisted  that  the  soldiers 
had  done  it  and  he  didnH  believe  it. 

Q.  He  insisted  on  his  belief  that  the  shooting  was  from  the  other 
direction? — ^A.  Yes,  sir. 

Q-  And  did  he  insist  on  that  belief  up  to  the  time  you  left  ? — ^A*  To 
the  best  of  my  knowledge;  yes,  sir, 

Q,  Now^  then,  that's  substantially  all  that  was  said,  that  you  can 
recall,  up  to  the  time  you  started  awav?— A.  Practically,  except  that 
I  had  another  conversation  with  anotlier  officer  which  does  not  bear 
on  this  at  aU— with  Captain  Lyon, 

Q.  It  was  ri^ht  there— Major  Penrose  was  there;  let  us  have  what 
it  was — we  would  like  to  have  what  It  was. 

Q.  (By  Judge- Advocate.)  Was  Major  Penrose  there? — A.  {By 
witness.)  Major  Penrose  was  not  there;  no,  sir;  and  it  does  not  bear 
on  this  case, 

Q,  Well,  what  did  you  say  to  Major  Penrose  just  as  you  were  leav- 
ing, after  this? — A,  I  said  to  him,  ''Major,  I  consider  it  very  necessary 
that  you  keep  your  men  and  officers  within  the  post.*^  And  he  said 
to  me — I  gave  my  reasons  for  it;  said  it  was  dangerous;  the  feeling 
of  the  people  was  such  I  considered  it  dangerous  for  them  to  go  to 
town^llajor  Penrose  said  to  me^  ''Major  Combe,  I  shall  certainly 
take  those  steps  and  sVmll  allow  none  of  my  officers  or  men  to  go  into 
Brownsville,  and  you  take  the  same  precaution  and  do  not  allow 
any  of  your  citizens  to  come  into  the  post.  You  may  come  in  at  any- 
time of  the  day  or  ni^ht  and  I  shall  so  instruct  my  sentries." 

Q.  Do  you  remember  saying  anytliing  about  what  people  down- 
town were  doing,  or  what  tliey  had  done,  at  this  time  ^— A.  At  this 
moment  I  do  not  recall  what  I  said. 

Q.  I  will  make  it  a  Httle  more  distinct,  Major.  Did  you  at  this 
time  state,  in  substance,  that  it  was  not  safe  for  the  men  to  come 
downtown  and  that  you  had  just  avoided  having  about  300  of  the 
citizens  of  the  town  make  a  rush  on  the  post — 300  armed  citizens  of 
the  town  make  a  rush  on  the  post ^— A.  I  did;  but  I  now  feel  I  exag- 
gerated the  number.  I  don  t  think  there  could  have  been  more 
flian  150. 

Q.  Did  you  tell  him  at  that  time  that  you  had  by  your  personal 
efforts  prevented  300  armed  citizens  of  BrowTisville  from  rushing  the 
post? — A.  I  do  not  remember  the  number  I  said,  but  I  did  say  a 
great  many  citizens.     They  asked  me  to  le^d  them  down* 

Q.  And  you 'spoke  of  armed  citizens? — A,  They  were  all  armed, 

your  best  recollee- 
you  know— into  the 
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sarrison  that  night  with  Captain  Lyon,  that  Major  Penrose  said, 
"Verity  your  commands?*' — ^A.  Shortly  after  I  came  in  he  said, 
"Gentlemen,"  speaking  to  his  officers. 

Q.  "  Verify  your  commands.''   Did  they  do  so  ? — ^A.  I  do  not  know. 

Q.  Have  you  any  reason  to  doubt  that  they  did  so? — ^A.  Aja  oJEcer 
generally  obeys  his  orders. 

Q.  You  have  no  doubt  in  your  own  mind  that  these  companies 
were  verified  at  the  time? — ^A.  I  don't  know,  Colonel;  the  order  was 
issued. 

Q.  Major  Penrose  issued  the  order? — ^A.  Yes,  sir. 

Q.  Were  the  men  kept  iu  the  post  that  night — the  soldiers,  I 
mean? — ^A.  To  the  best  of  my  belief,  after  the  occurrence. 

Q.  I  mean  from  the  time  you  yourself  came  there  and  had  this 
conversation  with  Major  Penrose  the  men  of  that  command  were 
kept  in,  as  far  as  you  Imow? — ^A.  To  the  best  of  my  belief  and  knowl- 
le^e;  yes. 

Q.  You  assumed  from  that  time  on,  or  shortly  after  that,  the  posi- 
tion of  chief  of  police — took  personal  charge  of  the  police ?— A.  Yes. 

Q.  How  many  extra  pohcemen  did  you  put  on  that  night?— A. 
That  night  I  didn't  put  on  any  extra  policemen;  I  simply  requested 
certain  citizens  to  arm  themselves  and  assist  me. 

Q.  But  did  they  act,  generally  speaking,  in  the  capacity  of  police- 
men?— ^A.  Yes,  sir. 

Q.  If  any  soldiers  had  been  found  downtown  that  night  you  would 
have  known  of  it  ? — ^A.  We  were  on  the  qui  vive. 

Q.  It  would  have  come  to  you,  absolutely? — A.  Oh,  yes. 

Q.  Then  you  are  perfectly  free  in  your  own  mind  that  they  did  not 
come  down;  you  would  have  known  of  it? — ^A.  I  feel  that,  yes. 

Q.  As  a  matter  of  fact,  were  the  men  of  the  command  allowed 
downtown,  or  did  any  of  them  come  downtown,  from  that  time  until 
they  left  the  post? — A.  Not  to  my  knowledge. 

Q.  Now,  as  a  matter  of  fact,  was  not  one  company — Captain  Lyon's 
company,  D — sent  down  to  pack  the  train  ? — A.  Oh,  yes ;  lexcept  that. 

Q.  But,  aside  from  the  times  they  were  under  the  absolute  control 
of  officers,  from  1  o'clock  that  night,  when  you  saw  Major  Penrose, 
there  was  no  report  came  to  you,  from  any  official  sources  or  other- 
wise, that  Major  Penrose's  command  was  not  restrained  or  held  in 
the  post? — A.  They  were  restrained,  for  Major  Penrose  said  he  would 
shoot — made  use  of  that  expression,  that  he  had  issued  positive 
orders  and  would  shoot  any  man  that  disobeyed  instructions. 

Q.  That  night?— A.  Yes. 

Q.  So  he  was  positive  enough  in  his  position  to  let  the  men  know 
that  any  man  that  violated  that  order  by  going  down  town  would  be 
shot  ? — A.  Yes,  sir. 

Q.  And,  as  far  as  you  know,  that  order  was  not  withdrawn  during 
the  time  the  command  stayed  there  ? — A.  As  far  as  I  know  it  was  not 
withdrawn. 

Q.  You  didn't  see  the  command  any  more  that  night?  I  mean 
Major  Penrose's  command;  you  didn't  see  it  any  more  that  night? — 
A.  No,  sir. 

Q.  When  you  came  in  next  morning,  you  came  in  to  attend  sick 
call  officially? — A.  I  went  to  the  hospital. 

Q.  What  time  did  sick  call  go,  Major,  as  you  recollect? — ^A.  I 
think  it  was  7  o'clock. 
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Q,  And  you  were  cormng  in  about  that  hour  to  be  on  time  for  sick 
call  1 — A.  I  may  have  been  a  little  earlier  or  a  little  later  on  account 
of  the  excitement. 

Q.  Yes;  I  make  no  point  of  that.^ — A,  Major  Penrose  had  said  to 
me  the  night  before — 1  aaid  I  might  be  down  late  to  sick  call, 

Q.  Now,  you  said  in  answer  to  a  question — I  had  better  read  your 
preyious  answer — ^you  said,  '*  I  know  that  D  occupied  the  barracks  to 
the  right  and  I  think  Hhat  B  Company  occupied  the  barracks  to 
the  left."  You  were  then  told  to  go  on^  and  made  reply  as  follows: 
'*As  w©  drove  around  in  front  of  D  Company  barracks  I  saw  the  com- 
pany in  front  of  the  barraclcs  cleaning  their  guns.  I  saw  two  officers 
there.  I  remember  they  were  officei-s  because  I  saluted  as  we  went 
by/'  Tell  this  court  what  your  impression  was  of  the  cleamns:  of  those 
guns;  was  the  whole  company  at  it? — A.  In  my  opLuion  the  whole 
company  were  there. 

Q.  At  cleaning  the  gunsi — A.  They  were  not  at  attention.  There 
were  rags  on  the  steps,  I  remember  distinctly,  and  I  actually  saw  them 
cleaning  guns. 

Q.  Now,  was  it  the  men  or  the  officers  that  you  actually  saw  clean- 
ing those  guns? — A,  It  stiuck  me  it  was  the  men. 

Q.  Now,  aa  a  matter  of  fact,  may  it  not  have  been  the  officers  run- 
ning rags  through  the  guns  ?  I  want  your  best  recollection  on  that. 
Major,  because  it  is  important.^A.  I  don't  think  so;  I  don't  think 
I  saw  the  officers  cleaning  the  guns.  My  brother  remarked  to  me, 
*'What  do  you  think  of  that?'*  or  something  of  the  kind,  I  did 
not  put  it  in  my  testimony.     I  did  not  think  anything  of  it  at  the  time. 

Q*  Are  you  sure  it  was  D  Company?  Might  it  have  been  B  Com- 
pany ? — A,  I  don't  know  the  men  mdividually  of  any  of  the  companies . 
They  all  look  alike  to  me — and  it  was  colored  troops. 

Q.  It  was  one  of  the  companies! — A.  One  of  the  companies^  and  it 
was  in  front  of  D  Company,  and  they  were  not  in  regular  formation, 

Q.  The  impression  made  on  your  mind  at  the  time  was  that  they 
were  trying  to  cover  this  thing  up  ? — A,  No,  sir;  I  never  thought  any- 
thing of  the  kind.  They  were  cleaning  their  guns*  I  didn^t  know 
whether  it  was  inspection  or  not. 

(2.  As  a  matter  of  fact,  from  your  five  years'  experience,  do  j;ou  not 
think  it  rather  unusual  for  men  to  be  cleaning  their  guns  at  inspec- 
tion?— A.  Before  inspection  possibly  they  were  doing  it,  but  it  is  unu- 
sual- yes. 

Q.  1  understood  you  to  say  yesterday  that  you  had  had  no  expe- 
rience directly  with  troops;  your  experience  has  always  been  staff 
duty?— A.  Most  always  at  headquarters. 

Q.  Practically  the  same  as  you  were  at  TaclobanI — ^A,  I  was  chief 
sumeon;  yes, 

Q,  But  you  didn't  intend  then  to  give  the  impression  to  this  court 
yesterday,  when  you  spoke  of  the  men  cleaning  their  gims,  that  it  was 
to  hide  or  conceal  anything  that  may  have  been  done  the  night  be- 
fore 1 — ^A.  I  didn't  know  what  it  wasdone  for,  Colonel. 

Q»  Do  you  intend  to  give  that  impression?  I  understood  you  to 
say  you  did  not. — A,  I  saw  them  cleaning  their  guns,  and  I  didn't 
know  whether  it  was  a  regular  order  or  what  it  was.  I  would  rattier 
not  answer  that  in  the  negative  and«ay  no,  I  did  not  think  they  were 
doing  that,  because  I  did  not  think  anything  about  it  at  the  time. 

Q.  Do  you  intend  by  your  evidence  to  give  the  impression  to  the 
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court ^A.  I  was  asked  that  question  and  I  have  to  answer  it; 

what  I  saw. 

Q.  Do  you  now  intend  to  give  that  impression  to  this  court? — ^A.  I 
don't  know  whether  I  ought  to  answer  tnat  question,  Colonel. 

By  the  assistant  judge-advocate: 

May  it  please  the  court,  we  think  that  it  is  objectionable.  I  think  it  is  proper  for 
the  witness  to  state  facts — ^that  he  has  done — and  then  let  the  court,  sitting  as  court  and 

I'ury,  draw  their  own  conclusions.  I  don*t  think  it  competent  to  ask  this  witness  did 
18  conclude  this  or  that;  I  think  it  would  have  been  as  competent  for  us  to  have 
asked  him  that  yesterday.  He  states  what  he  actually  saw,  and  then  it  is  for  the  court 
to  draw  their  conclusion.  We  think  it  competent  to  state  something  he  has  seen  or 
done,  but  not  to  give  his  conclusions. 

By  counsel  for  the  accused: 

Thb  is  not  calling  for  a  conclusion  from  the  witness.  The  gentleman  has  stated  the 
law  accurately.  Tnis  is  not  a  conclusion;  it  is  what  he  intends  to  say  by  this  lan^ace, 
and  we  have  a  right  to  ask  that;  he  uses  language,  and  we  have  a  right  to  know  what  ne 
means  by  that  language.  It  is  not  conclusion;  it  is  what  you  mean  by  this  language. 
It  is  perfectly  absmxi  to  say  I  can't  ask  this  witness  what  he  means  by  this  language. 
Every  language  is  subject  to  two  or  three  interpretations,  and  this  lan^age  certainly 
is,  and  we  nave  a  right  to  know,  and  we  insist  on  knowing,  what  this  witness  means  to 
say  by  that  language,  and  that's  all  we  ask. 

By  the  judge-advocate: 

The  point  we  wish  to  make  I  am  positive  is  not  clearly  understood  by  counsel  for  the 
defense.  Counsel  now  asks  him  what  he  wants  the  court  to  believe;  that  is,  what  are 
you  trying  to  brin^  out  by  this  statement  of  facts.  The  witness  is  not  prosecuting;  he 
IS  not  trying  to  bring  out  any  particular  point;  he  has  been  asked  to  state  a  fact,  which 
he  has  done  clearly,  and  he  should  not  be  called  upon  to  make  an  argument  against  or 
for  the  defense.    That  is  the  point  we  wish  to  make. 

(At  request  of  counsel  the  question  asked  was  read  over.) 

By  the  counsel: 

Now,  may  it  please  the  court,  I  don't  want  this  court  to  think  for  one  moment  that 
this  witness  is  antagonistic;  I  don't  so  consider  him;  on  the  contrary,  I  think  he  b  evi- 
dently trying  to  tell  the  facts  as  he  remembers  them.  There  is  no  question  in  my  mind 
about  that  and  has  not  been  from  the  start.  When  I  asked  him  what  he  means  by  this 
language,  what  he  meant  to  convey,  he  calls  the  attention  of  the  court  that '  'my  brother 
says,  *  what  do  you  think  of  that? ' "  his  whole  manner  indicating  that  it  refers  to  some- 
thing that  has  gone  before,  and  I  want  him  to  say  positively  what  impression  he  had  at 
that  time.  We  are  entitled  to  his  opinion:  we  are  not  bound  down  to  *  *did  you  see 
that"  or  **did  you  see  this."  We  are  entitled  to  the  impression  made  on  his  mind  at 
that  time,  and  we  can  ask  him  in  a  thousand  different  ways.  We  want  to  know  the 
truth.  If  Major  Combe  believed  at  that  time  that  those  men  were  cleaning  those  guns 
at  that  time  to  cover  up  these  things,  I  want  to  know  it;  and  if  he  don't  believe  it,  for 
heaven's  sake  let  him  say  so.  We  don't  want  to  cover  up  anything  in  the  matter.  If 
we  can't  explain  it — and  we  can  explain  it,  that's  what  we  are  going  into — if  we  can't 
explain  it  afterwards.  Major  Penrose  will  have  to  take  the  consequences.  But  it  was 
simply  what  impression  was  created  in  your  mind  at  that  time.  He  saw  those  men 
doing  what  he  admits  to  be  an  unusual  thing  at  inspection;  he  has  had  five  years' 
experience,  and  we  want  to  know,  and  we  want  you  to  know.  That's  all  there  is  to  it. 
We  insist  on  the  answer. 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  judge- 
advocates  then  withdrew  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  be  not  sus- 
tained.   The  question  will  be  answered. 

(Question  was  reread  to  witness.) 

A.  I  am  obliged  to  say  that  the  occurrence  in  my  mind  was  suspi- 
cious. 
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Q.  You  haven't  any  doubt  in  your  mind  that  all  the  men  of  that 
company  were  cleaning  their  guns  at  that  tiine^  have  you  I — A.  No; 
I  can*t  aay  exactly  the  number. 

Q.  Telf  ua,  Major,  approximately. — A,  I  did  not  see  them  aU  clean- 
ing their  gims, 

Q*  We  want  to  know  what  your  recollection  is. — A.  It  struck  me 
that  I  saw  several  of  them;  possibly  three  or  four.^ 

Q,  Then  when  you  said,  ''I  saw  the  company  in  front  of  the  bar- 
racks cleaning  their  guns/'  you  didn't  mean  to  say  the  whole  com- 
pan_y? — A,  Tne  whole  company?     No,  sir;  I  saw  some  of  the  men* 

Q,  You  simply  saw  the  company  out  there,  and  you  saw  tliree  or 
four  of  the  men  cleaning  their  gunsV-A.  Yes,  sir;  and  some  rags  out 
there. 

Q,  And  the  impression  made  in  your  mind,  as  you  stated  now,  that 
it  was  a  suspicious  circumstance  1 — A.  Yes,  sir. 

Q.  Ycni  said  there  were  oflicers  there  present;  about  how  many, 
do  you  remember? — A,  To  the  best  of  my  be!ief  and  remembrance 
there  were  two  there, 

Q,  Yes;  I  notice  here  in  the  direct  examination  you  said,  *'I  am 
not  sure,  but  there  were  two  officers/'  You  were  not  sure  as  to  the 
exact  number,  but  there  were  two  officers? — A,  YeSp  sir. 

Q.  There  might  have  been  more? — A.  There  might  have  been, 

Q.  You  never  mentioned  this  in  any  other  official  inquiry,  did  yon, 
as  a  suspicious  circumstance,  as  you  recall? — A,  I  had  a  conversation 
with  my  brother  about  it  afterwards  several  times,  and  I  mentioned 
the  fact  to  the  chairman  of  the  Citizens'  Committee.  I  didn^t  speak 
much  of  it. 

Q.  Were  any  other  companies  formed  at  that  time? — A.  I  don't 
remember,  Colonel. 

Q.  The  only  one  you  noticed  was  that  onel— A.  On  the  right, 
because  it  was  near  me. 

Q.  As  I  understand,  you  came  into  that  gate  {points  to  main  gate) ; 
you  drove  around  in  firont  of  D  Company? — A.  I  came  down  that 
broad  roa*U     I  can  best  describe  it  by  w^alMng  over  there. 

Q.  I  wish  you  would  show  us  where  you  went. — A.  I  came  in  this 
gate,  turned  to  the  right  in  front  of  D  Company,  turned  to  the  left 
past  the  administration  buikiing,  tiu^ned  to  the  left,  drove  down  the 
Front  of  the  officers'  quarters,  turneil  in  to  the  right — the  hospital 
road — up  to  tlie  hospital. 

Q.  How  did  you  go  out;  you  were  a  little  uncertain  about  that?^ 
A,  I  don't  remember, 

Q.  What  you  tliought.    You  %vere  uncertain  about  that  yesterday.— 

A.  (Indicates  that  he  probably  passed  o\|t  by  the  road ,)  Not  Ihat 

I  probably — I  don*t  know^ 

Q.  What*a  your  recollection? — A,  I  don't  remember  how  we  came 
out,  Colonel. 

Q,  Whereabouts — will  you  look  at  the  map;  which  direction  do 
the  barracks  face?  Tow^ard  the  officers'  quarters  and  the  parade? — 
A*  And  the  parade. 

Q.  Where  was  D  Company  formed?  Show  us  on  the  map.^ — A. 
They  w^ere,  to  the  best  of  my  recollection,  between  their  quarters, 
which  is  here,  and  that  walk.  The  steps  are  right  here  that  lead  up 
to  the  barracks. 
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Q.  Only  one  steps  on  those  barracks  that  you  remember? — A.  On 
the  front;  yes,  a  long  set  of  steps. 

Q.  And  that's  about  the  center  of  the  building? — A.  Yes;  about 
the  center  of  the  building. 

Q.  You  are  uncertain  as  to  whether  the  other  two  companies  there 
were  formed  or  not? — ^A.  We  turned  this  way,  and  I  did  not  look 
this  way. 

Q.  But  when  you  went  down  the  officers'  line  you  could  naturally 
have  seen  themt—A.  I  don't  remember. 

Q.  There  is  no  outlet  to  that  road,  Major,  that  passes  in  front  of 
the  guardhouse  there,  marked  "A"  on  the  plat,  is  there? — A.  There 
was,  but  it  was  closed  by  Major  Cooke. 

Q.  It  was  closed  all  during  the  administration  of  Major  Penrose? — 
A.   1  es,  sir. 

Q.  Was  there  any  way  for  foot  passengers  to  go  in  and  out  in  that 
vicinity?— A.  There  is  a  kind  of  a  stile  or  steps  somewhere — just  let 
me  refresh  my  memory — there  is  now  a  stile  there,  the  back  of  the 
laundress'  quarters;  they  used  to  go  back  and  forth. 

Q.  What  do  you  mean  by  back  of  the  laundress'  quarters?  Show 
the  court  what  you  mean. — A.  I  think  that  represents  it;  it  ought 
to  be  there;  this  way  (indicates  to  the  west).  People  used  to  go 
through  there;  I  think  the  wire  was  cut. 

Q.  Show  us  the  stile,  will  you  ? — A.  (Indicates  a  point  in  the  wire 
fence  midway  between  the  road  in  front  of  the  guardhouse  and  the 
next  street  to  the  east  of  the  garrison,  a  Uttle  east  of  the  center.) 
East  of  the  old  gate. 

Q.  The  old  gate  was  where? — A.  Right  there.  (At  end  of  road 
passing  in  front  of  guardhouse.) 

Q.  There  is  no  entrance,  turnstile,  or  otherwise,  there  now? — A. 
No,  sir 

The  court  then  took  a  recess  until  2  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  judge-advotate,  tne  accused,  his  coun- 
sel, and  the  reporter  resumed  their  seats. 

L.  E.  Appleby  was  duly  sworn  as  reporter. 

The  cross-examination  of  Frederick  J.  Combe,  after  the  witness 
had  been  reminded  that  he  had  been  sworn,  continued  by  assistant 
counsel  for  the  accused : 

Q.  Major  Combe  [you  stated]  that  you  drove  into  the  town  of 
Brownsville  on  the  morning  of  August  14,  1906,  to  attend  sick  call. 
About  what  hour  of  the  morning  was  this  ?-— A.  My  belief  and  remem- 
brance, it  was  about  7  o'clock  in  the  morning. 

Q.  I  understand,  then,  that  as  you  drove  in  front  of  D  Company 
barracks  you  saw  the  company  out  there  and  that  you  formed  the 
impression  that  two  officers  were  there.  Is  that  correct? — A.  Yes, 
sir. 

Q.  You  think  you  saw  Major  Penrose  there? — A.  To  the  best  of 
my  remembrance  and  belief. 

Q.  Was  Captain  Lyon  present? — A.  I  don^t  remember. 

Q.  Who  was  in  command  of  D  Company? — A.  I  don't  know. 

Q.  Do  you  know  what  company  Captam  Lyon  had  ? — A.  No,  sir. 

Q.  Did  you  observe  this  company  in  front  of  D  Company  barracks 
for  any  considerable  length  of  time? — A.  No,  sir;  just  driving  by. 
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Q.  You  stated  you  saw  the  company  cleaning  their  rifles.  You 
have  since  modified  that  statement  that  a  few  men  seemed  to  bo 
cleaning  their  rifles.     Is  that  correct? — ^A.  Yes,  sir. 

Q.  Did  those  ofiicers  seem  to  be  supervising  the  cleaning  of  these 
rifles?— A.  I  can't  say. 

Q.  They  were  present  there,  were  they? — ^A.  Yes,  sir. 

Q.  They  seemed  to  be  attending  to  what  was  going  on? — ^A.  I  can 
not  say. 

Q.  Whatdid  they  seem  to  be  doing  there? — ^A.  They  were  standing 
in  front  of  the  company,  as  near  as  1  can  remember ., 

Q.  You  stated  that  an  unfavorable  impression  was  created  in 
your  mind  from  this  fact  that  had  come  within  vour  observation. 
Do  you  think  that  impression  was  partly  produced,  by  the  fact  that 
you  saw  officers  present  there? — ^A.  Not  especiallv. 

Q.  K  no  officers  had  been  present  there,  would  you  have  thought 
as  much  of  the  circumstances? — ^A.  Yes,  sir. 

Q.  For  what  length  of  time  did  you  observe  this? — ^A.  I  was  driving 
fast;  a  question  of  a  few  moments. 

Q.  Did  you  have  a  sufficient  opportunity  for  observation  to  have 
formed  a  necessarily  correct  conclusion  as  to  what  was  being  done? — 
A.  Please  repeat  that  question. 

Q.  Did  you  have  a  sufficient  opportunity  for  observation  to  have 
formed  a  necessarily  correct  conclusion  as  to  what  was  being  done?— 
A.  I  simply  glanced  to  the  right  when  I  was  saluting  and  saw  what  I 
have  stated. 

Q.  You  have  stated  a  matter  of  opinion,  haven't  you? — ^A.  I  stated 
what  I  saw. 

Q.  And  your  opinion  was  that  the  men  were  cleaning  their  rifles? — 
A.  Yes,  sir. 

Q.  Thej  were  certain  facts  that  came  within  your  observation? — 
A.  Yes^  sir. 

Q.  Now,  the  question  is.  did  you  have  a  sufficient  opportunity  of 
observation  to  have  formed  a  correct  conclusion  in  your  mind? — ^A.  I 
had  a  sufficient  time  to  see  what  I  said  I  saw. 

Q.  K  you  formed  a  necessarily  correct  conclusion  as  to  what  was 
being  done,  then  Major  Penrose  and  that  other  officer  who  was  present 
were  cognizant  of  tne  facts  that  came  within  your  observation,  for 
that  matter,  were  they  not? — ^A.  I  didn't  understand  the  question. 

Q.  K  you  say  that  in  driving  on  past  that  D  Company  barracks 
you  saw  certain  facts  that  led  you  to  a  correct  conclusion  that  the  men 
were  cleaning  their  rifles,  the  two  officers  who  were  situated  near  those 
men  must  have  had  the  same  opportunity  for  observation  as  you  did, 
and  they  must  have  been  cognizant  of  these  facts  that  came  within 
your  observation,  and  they  must  haye  been  responsible  for  this 
matter? — ^A.  I  don't  know  about  that;  they  were  officers  and  were 
there  in  the  discharge  of  their  duty.     I  simply  stated  what  I  saw. 

Q.  Can  vou  state  positively  that  this  was  a  cleaning  of  rifles  or  an 
inspection? — ^A.  I  said  that  I  saw  a  few  men  cleaning  their  ffuns. 

Q.  Could  you  state  positively  that  they  were  cleaning  their  guns 
or  the  guns  were  being  inspected?— A.  I  stated  they  were  cleaning 
their  guns. 

Q.  Are  you  familiar  with  the  fact  that  rifles  are  sometimes  inspected 
by  using  a  rag? — ^A.  No,  sir. 

Q.  Never  saw  that  done  for  the  purpose  of  a  very  careful  inspeo- 
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tion* — ^A.  I  have  seen  the  formation  of  an  inspection  and  the  officer 
walking  along  the  line  and  taking  a  piece  from  the  men,  throw  open 
the  breech  lock,  and  throw  up  the  piece  and  look  throij^h  the  barrel. 

Q.  But  in  your  experience,  have  you  never  seen  an  oflScer  puttiM  a 
rag  throiigh  the  rifle  and  inspecting  the  rag  after  it  comes  through?— 
A.  No,  sir;  I  haven't  seen  tnat. 

Q.  Did  you  see  any  inspection  of  rifles  of  that  command  that  morn- 
ing?— ^A.  Not  that  1  can  remember. 

Q.  Do  you  know  what  officer  was  in  command  of  B  Company  at 
Fort  Brown? — ^A.  No,  sir. 

Q.  Or  of  D  Company? — ^A.  No,  sir. 

Q.  What  officer  did  you  meet  out  in  Brownsville  that  night  making 
the  patrol  of  the  town  with  his  companv? — ^A.  Captain  Lyon. 

Q.  What  company  was  present  with  him? — ^A.  I  donHknow. 

QUESTIONS  BY  COUNSEL  FOR  THE  ACCUSED. 

Q.  You  have  been  acting  post  surgeon  there  for  a  long  time,  haven't 
you? — ^A.  No,  sir;  for  a  shoi^t  while. 

Q.  You  were  post  surgeon  there  all  the  time  the  Twenty-fifth 
Infantry  was  there,  were  you  not? — ^A.  Yes,  sir. 

Q.  As  a  matter  of  fact,  doesn't  the  company  commander  send  the 
sick  report  to  you? — ^A.  Yes,  sir. 

Q.  So  that  you  knew,  in  your  official  capacity  of  post  surgeon, 
who  the  company  commanders  were,  in  that  way? — ^A.  Yes,  su:;  in 
that  way 

Q.  But  you  didn't  notice  that  fact  with  sufficient  particularity  to 
fix  it  in  your  mind?    Is  that  what  you  meant  to  say? — ^A.  Yes,  sir. 

Q.  You  say  it  was  about  10  o'clock  when  you  next  saw  Major  ren- 
rose? — ^A.  Between  9  and  10. 

Q.  And  he  was  in  the  presence  of  Mr.  Creager? — ^A.  Mr.  Creager 
was  sitting  in  his  office  to  nis  left. 

Q.  Was  anybody  else  in  the  room? — ^A.  I  can't  say  positively. 

Q.  Wasn't  Lieutenant  Grier  acting  adjutant  at  that  time?— A.  I 
don't  remember. 

Q.  Well,  was  Lieutenant  Grier  in  the  room  during  any  of  this  con- 
versation?—A.  I  don't  remember. 

Q.  You  don't  remember  it  well  enough  to  state  whether  he  was  or 
was  not;  that  is  what  you  mean  to  convey? — ^A.  Yes,  sir;  that  is 
what  I  mean  to  convey. 

Q.  How  long  were  you  present  at  that  meeting  between  Mr.  Crea- 
ger and  yourself  and  Major  Penrose? — ^A.  Not  more  than  ten  or  fif- 
teen minutes,  as  near  as  I  can  remember. 

Q.  Could  you  give  us  any  of  the  conversation  that  took  place  at 
that  time?  First,  could  you  recall  anything  that  Mr.  Creager  said? — 
A.  I  can't,  except  that  they  were  talking  about  who  did  the  shooting. 
I  arrived  in  the  room  about  that  time,  and  when  Mr.  Creager  got 
through  I  took  these  shells  out  of  my  pocket  and  put  them  on  the 
comer  of  the  major's  desk. 

Q.  Is  that  all  that  you  remember  of  the  conversation,  so  far  as  Mr. 
Creager  is  concerned  ? — ^A.  Yes,  sir. 

Q.  Let's  take  up  that  question  of  the  shells  and  this  interview  later 
when  you  handed  out  the  shells? — ^A.  My  remembrance  is  that  I  had 
them  on  both  occasions. 
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Q.  You  stated  you  saw  the  company  cleaning  their  rifles.  You 
have  since  modified  that  statement  that  a  few  men  seemed  to  be 
cleaning  their  riflt?s.     Is  that  correct? — ^A,  Yes,  sir. 

Q,  Did  those  officers  seem  to  be  supervising  the  cleaning  of  tbesa 
rifles? — A*  I  can't  sav. 


Q.  They  were  present  there,  were  thej"? — A.  Yes,  sir. 


They  seemed  to  be  attending  to  what  was  going  on?— A.  I  can 
not  say* 

Q.  What  did  they  seem  to  be  doing  there? — A,  They  were  standing 
in  front  of  the  company,  a3  near  as  I  can  remember. 

Q.  You  stated  that"  an  unfavorable  impression  waa  created  in 
your  mind  from  tliis  fact  that  liad  come  within  your  observation. 
Do  you  think  that  impression  was  partly  produced  by  the  fact  that 
you  saw  officers  present  there? — A.  Not  especially. 

Q.  If  no  officers  had  been  present  there,  would  you  have  thought 
as  much  of  the  circumstances  f — A.  Yea,  sir. 

Q,  For  what  length  of  time  did  you  observe  this^-A.  I  was  driving 
fast;  a  tiuestion  of  a  few  moments. 

Q.  Did  you  have  a  sufficient  opportunity  for  observation  to  have 
formed  a  necessarily  correct  conclusion  as  to  what  was  being  done? — 
A.  Please  repeat  tliat  question. 

Q.  Did  you  have  a  sufficient  opportunity  for  observation  to  have 
formed  a  necessarily  correct  conclusion  as  to  what  was  being  done? — 
A.  I  simply  glanced  to  the  right  when  I  was  saluting  and  saw  what  I 
have  stated, 

Q.  You  have  stated  a  matter  of  opinion,  haven't  you  I — ^A*  I  stated 
what  I  saw, 

Q.  And  your  opinion  was  that  the  men  were  cleaning  their  rifles? — 
A.  Yes,  sir. 

Q,  They  were  certain  facts  that  came  within  your  observation?^ 
A.  Yes.  sur, 

Q.  Now,  the  question  is,  did  you  have  a  sufficient  opportunity  of 
observation  to  have  formed  a  correct  conclusion  in  your  mind?— A,  I 
had  a  sufficient  time  to  see  what  I  said  I  saw, 

Q.  If  you  formed^  a  necessarily  correct  conclusion  as  to  what  was 
being  done,  then  Major  Penrose  and  that  other  officer  who  was  present 
were  cognizant  of  the  facts  that  came  within  your  observation,  for 
that  matter,  were  they_  not? — A,  I  didn't  understand  the  question* 

Q,  If  you  say  that  in  driving  on  past  that  D  Company  barracks 
you  saw  certain  facts  that  led  3^ou  to  a  correct  conclusion  that  the  men 
were  cleaning  their  rifles,  the  two  officers  who  were  situated  near  those 
men  must  have  had  the  same  opportunity  for  observation  as  you  did, 
and  they  must  have  been  cognizant  of  these  facts  that  came  withiji 
your  observation,  and  they  must  haye  been  responsible  for  this 
matter? — ^A.  I  don^t  know  about  that;  they  were  officers  and  were 
there  in  the  discharge  of  their  duty,     I  simply  stated  what  I  saw. 

Q*  Can  you  state  positiTely  that  this  was  a  cleaning  of  rifles  or  an 
inspection? — A.  I  said  that  I  saw  a  few  men  cleaning  their  guns. 

Q*  Could  you  state  positively  that  they  were  cleaning  their  gims 
or  the  guns  were  being  inspected? — ^A,  I  stated  they  were  cleaning 
their  guns, 

Q.  Are  you  familiar  with  the  fact  that  rifles  are  sometimes  inspected 
by  using  a  rag? — ^A,  No^  sir, 

Q.  Never  saw  that  done  for  the  purpose  of  a  veiy  careful  inspeo- 
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tion^ — ^A.  I  have  seen  the  formation  of  an  inspection  and  the  officer 
walking  along  the  line  and  taking  a  piece  from  the  men,  throw  open 
the  breech  lock,  and  throw  up  the  piece  and  look  throij^h  the  barrel. 

Q.  But  in  your  experience,  have  you  never  seen  an  officer  puttiM  a 
rag  through  the  rifle  and  inspecting  the  rag  after  it  comes  through  P— 
A.  No,  sir;  I  haven't  seen  tnat. 

Q.  Did  you  see  any  inspection  of  rifles  of  that  command  that  morn- 
ing?— ^A.  Not  that  I  can  remember. 

Q.  Do  you  know  what  officer  was  in  command  of  B  Company  at 
Fort  Brown? — ^A.  No,  sir. 

Q.  Or  of  D  Company? — ^A.  No,  sir. 

Q.  What  officer  did  you  meet  out  in  Brownsville  that  night  making 
the  patrol  of  the  town  with  his  companv? — ^A.  Captain  Lyon. 

Q.  What  company  was  present  with  him? — ^A.  I  don't  Know. 

Qn;E8noNS  by  counsel  for  the  accused. 

Q.  You  have  been  acting  post  surgeon  there  for  a  long  time,  haven't 
you? — ^A.  No,  sir;  for  a  short  while. 

Q.  You  were  post  surgeon  there  all  the  time  the  Twenty-fifth 
Infantry  was  there,  were  you  not? — ^A.  Yes,  sir. 

Q.  As  a  matter  of  fact,  doesn't  the  company  commander  send  the 
sick  report  to  you?— A.  Yes,  sir. 

Q.  So  that  you  knew,  in  your  official  capacity  of  post  surgeon, 
who  the  company  conmianders  were,  in  that  way?— A.  Yes,  su:;  in 
that  way 

(^.  But  you  didn't  notice  that  fact  with  sufficient  particularity  to 
fix  it  in  your  mind?    Is  that  what  you  meant  to  say? — ^A.  Yes,  sir. 

Q.  You  say  it  was  about  10  o'clock  when  you  next  saw  Major  Pen- 
rose?— ^A.  Between  9  and  10. 

Q.  And  he  was  in  the  presence  of  Mr.  Creager? — ^A.  Mr.  Creager 
was  sitting  in  his  office  to  nis  left. 

Q.  Was  anybody  else  in  the  room? — ^A.  I  can't  say  positively. 

Q.  Wasn't  Lieutenant  Grier  acting  adjutant  at  that  time?— A.  I 
don't  remember. 

Q.  Well,  was  Lieutenant  Grier  in  the  room  during  any  of  this  con- 
versation?—A.  I  don't  remember. 

Q.  You  don't  remember  it  well  enough  to  state  whether  he  was  or 
was  not;  that  is  what  you  mean  to  convey? — ^A.  Yes,  sir;  that  is 
what  I  mean  to  convey. 

Q.  How  long  were  you  present  at  that  meeting  between  Mr.  Crea- 
ger and  yourself  and  Major  Penrose? — ^A.  Not  more  than  ten  or  fif- 
teen minutes,  as  near  as  I  can  remember. 

Q.  Could  you  give  us  any  of  the  conversation  that  took  place  at 
that  time?  First,  could  you  recall  anything  that  Mr.  Creager  said? — 
A.  I  can't,  except  that  they  were  talking  about  who  did  the  shooting. 
I  arrived  in  the  room  about  that  time,  and  when  Mr.  Creager  got 
through  I  took  these  shells  out  of  my  pocket  and  put  them  on  the 
corner  of  the  major's  desk. 

Q.  Is  that  all  that  you  remember  of  the  conversation,  so  far  as  Mr. 
Creager  is  concerned  ? — ^A.  Yes,  sir. 

Q.  Let's  take  up  that  question  of  the  shells  and  this  interview  later 
when  you  handed  out  the  shells? — ^A.  My  remembrance  is  that  I  had 
them  on  both  occasions. 
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Q.  How  many  did  you  have  approximately  at  that  time? — ^A.  I 
can't  say;  a  hand  full — possibly  six  or  eight. 

Q.  And  you  are  not  positive  that  it  was  at  this  time  that  Major 
Penrose  spoke,  as  you  testified  to  yesterday,  that  ^' These  were  my 
men, ''etc.? — ^A.  Yes,  sir. 

Q.  You  went  back  from  there  to  town,  did  vou? — ^A.  Yes,  sir. 

Q.  Did  you  previously  issue  a  call  for  the  Citizens'  Committee? — 
A.  We  haa  talked  on  the  street 

Q.  Had  you  Lssued  a  call  at  all?  You  stated  yesterday,  as  I  recol- 
lect, that  you  issued  a  call  for  a  meeting  of  the  citizens. — A.  The  call 
was  issued,  if  my  remembrance  serves  me  right,  between  9  and  10 
o'clock.  I  talked  with  some  prominent  citizens  who  stated  to  me 
it  was  advisable  to  bring  the  citizens  together.  I  went  down  town 
then  and  took  immolate  steps  to  get  thinking  people  together — the 
better  class  of  citizens  together. 

Q.  I  don't  understand  yet  whether  you  issued  a  call  previous  to 
this  time. — A.  No;  we  had  talked  about  it  and  said  it  was  necessary. 

Q.  I  find  that  you  say,  referring  to  this,  ''I  went  back  down  town 
and  the  people  were  congregating  on  the  streets  and  talking  over  the 
affair,  and  they  spoke  of  a  mass  meeting,  and  I  thought  it  advisable 
to  call  the  people  together."  Now  then  it  must  have  been  after- 
wards that  you  did  this? — ^A.  Yes,  sir. 

Q.  Howdid  you  call  those  people  together? — A.  Wesent  out  aroimd 
town — sent  word  by  our  officers  to  tne  prominent  citizens  and  told 
them  to  bring  the  people  together. 

Q.  By  officers,  you  mean  your  police  force? — A.  Yes,  sir. 

Q.  Hx)w  long  did  your  meeting  last — this  meeting  of  the  citizens? — 
A.  It  didn't  last  very  long;  about  half  an  hour  or  so. 

Q.  You  decided  then  to  go  up  and  wait  on  Major  Penrose? — A.  A 
committee  was  appointed.  The  chair  was  instructed  to  appoint  a 
committee,  and  the  chair  waived  the  responsibility.  I  was  the  chair- 
man. The  mayor  waived  the  responsibiJity  and  caUed  upon  three  of 
the  most  promment  citizens  to  come  forward  and  select  a  committee 
for  that  purpose. 

Q.  And  you  went  with  the  committee  ? — A.  Yes,  sir. 

Q.  Had  no  trouble  to  get  in  the  post? — ^A.  None  whatever. 

O.  What  did  you  see  as  you  went  in  the  post,  with  regard  to  the 
position  of  troops  ? — A.  There  was  a  sentry  at  the  main  gate — there 
was  more  than  one  man — and  he  called  when  we  came  up  tothemte — 
he  called  to  the  corporal  of  the  guard ;  that  is  my  belief,  and  1  said 
''I  am  the  mayor  or  the  town  and  this  is  the  Citizens'  Committee," 
and  he  allowed  us  to  go  through. 

Q.  As  a  matter  of  fact,  were  there  not  sentinels  stationed  all  along 
that  wall  ? — A.  I  think  so. 

Q.  Was  there  any  officer  apparently  in  charge  ? — A.  I  don't  remem- 
ber; but  there  was  an  officer  always  near  by. 

Q.  A  commissioned  officer,  I  mean? — A.  Yes,  sir. 

Q.  From  your  experience  in  the  Army,  would  you  say  that  there 
was  a  company  on  guard  or  not? — A.  No;  I  wouldn't  say  that  there 
was  a  company. 

Q.  What  would  you  say?  How  would  you  describe  it? — A.  I 
would  describe  it  as  a  squad  of  men. 

Q.  And  they  were  all  near  the  gate? — A.  Near  the  gate;  yes,  sir. 
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There  is  a  big  gate,  and  a  small  gate  to  the  left,  and  I  saw  several 
colored  soldiers  there  with  their  pieces  in  their  hands. 

Q.  Now,  was  this  disposition  of  the  troops  changed  up  to  the  time 
the  troops  went  away?— A.  There  was  always  a  guard  there. 

S.  That  isn't  quite  the  answer.  Was  it  changed  in  as  far  as  vou 
d  determine  between  this  time  or  the  time  the  Twenty-fifth 
Infantry  troops  went  away?— A.  I  will  answer  your  question  this 
way:  I  went  into  the  post  daily,  and  every  time  I  went  in  there  there 
were  several  soldiers  about  that  gate. 

Q.  And  about  commissioned  officers,  did  you  see  a  commissioned 
officer  around? — ^A.  Not  after  a  day  or  two]^  but  there  was  a  com- 
missioned officer  quartered  or  stationed  in  the  sentry  room  or  in  the 
first  sergeant's  office  of  Company  D. 

Q.  what  could  he  see  from  Company  D  quarters? — ^A.  He  could 
see  anybody  come  in. 

Q.  He  had  a  good  field  of  view  along  there? — ^A.  Yes,  sir. 

Q.  Did  you  understand  he  was  in  charge  of  this  guard  there? — A. 
I  imderstood  from  Major  Penrose  he  would  keep  an  officer  there. 

Q.  And  he  Uved  up  to  that  in  good  faith?— A.  He  did,  to  my 
opinion;  yes,  sir. 

Q.  Your  committee  then  went  down  and  met  Major  Penrose? — ^A. 
We  went  to  the  administration  building  and  we  met  Major  Penrose. 

Q.  And  who  was  present  besides  the  committee  and  Major  Pen- 
rose at  this  meeting? — A.  I  won't  say  this  positively,  but  I  do 
believe  that  there  were  one  or  two  officers. 

Q.  Do  you  remember  whether  Captain  Lyon  was  there? — A.  I 
don't  remember,  Colonel. 

Q.  Well,  was  Lieutenant  Grier  there  ?-;-A.  I  do  not  remember. 
There  were  officers  present.     I  can't  fix  it  in  my  mind. 

Q.  As  I  understand,  they  might  have  been  there? — A.  Yes,  sir. 

Q.  Who  was  the  first  person  to  speak  to  Major  Penrose— of  your 
committee,  I  mean? — A.  After  we  were  all  introduced;  that  is,  tnose 
who  didn't  know  Major  Penrose 

Q.  Who  introduced  the  various  people? — A.  I  did. 

Q.  Did  you  introduce  them  to  anybody  besides  Major  Penrose? — 
A.  I  believe  that  I  did  to  some  other  officers. 

Q.  Who  were  the  officers  there  you  introduced  all  the  committee 
to  as  a  preliminary  to  your  meeting? — A.  To  all  of  them — all  that  I 
knew. 

Q.  So  when  you  started  in  you  understood  that  practically  every- 
body knew  who  everybody  else  was? — A.  Yes,  sir. 

Q.  Who  was  the  first  man  to  really  open  up  the  conversation  in 
regard  to  the  happenings  of  the  night  before? — A.  Mr.  Kelly,  the 
chairman  of  the  committee. 

Q.  I  wish  you  would  tell  the  court  everything  that  you  can  remem- 
ber that  Mr.  Kelly  said.  Give  his  conversation,  as  nearlv  as  you  can. 
as  he  said  it,  and  the  substance  of  the  balance. — A.  He  Driefiy  stated 
what  I  have  stated  before  about  the  occurrence. 

Q.  And  the  events  he  spoke  of  were ^A.  The  killing  of  Frank 

Natus,  the  wounding  of  tne  lieutenant  of  the  police,  the  killing  of 
the  horse,  the  shooting  of  the  town  generally,  his  duty,  and  the 
belief  of  the  citizens  that  it  was  done  by  some  of  Major  Penrose's 
command.     That  is  the  gist  of  the  conversation. 
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Q.  Before  he  spoke,  you  yourself  said  something  about  who  you 
were  and  what  you  were?— A.  1  don't  remember.  Major  Penrose 
knew  me. 

Q.  I  know.  How  many  in  that  committee? — A.  The  f\ill  com- 
mittee were  15,  but  they  were  not  all  present. 

Q.  As  a  matter  of  factj  didn't  you  say  to  Major  Pem-ose  what  had 
happened  and  how  you  happened  to  come  there? — A.  Mr.  Kelly  did 
that. 

Q.  Are  you  sure  you  didn't  do  that,  now,  Major? — A,  I  don't 
remember, 

Q.  NoWj  as  a  matter  of  fa^t,  didn't  you  announce  the  fact  that 
you  had  had  a  meetino^  down  town;  you  had  discussed  this  outrage  of 
the  night  before,  and  a  committee  had  been  appointed  and  Mr, 
Kelly  was  chakman  of  that  committee?  Isn't  it  a  fact  you  so  an- 
nounced?— ^A,  I  don't  remember. 

Q.  You  wouldn't  say  it  isn't  so  ? — A.  No;  I  wouldn*t  say  it  isn't  so. 

Q.  Did  Mr.  Kelly  say  anything  about  the  object  of  the  commit- 
tee f— A,  Yes,  air;  he  stated  that. 

(J.  What  did  he  say — what  did  he  state  to  Major  Penrose  was  the 
object  of  the  committee? — A.  That  this  committee  haying  met — that 
such  and  such  a  thing  has  happened,  as  I  haye  aheady  stated,  that 
the  Citizens'  Committee — that  they  had  appointed  an  investigatiBg 
committee  to  look  into  this  and  to  find  out  and  to  confer  with  Major 
Penrose^  and  to  find  out,  and  get  his  eflTorts  and  liis  best  ©ndeayors 
to  find  out  who  did  this  shooting. 

Q.  Did  he  say  anything  about  that  it  was  their  intention  to  lay 
the  facts  that  were  in  theu' possession  before  Major  Penrose?  Was 
anything  said  to  that  general  effect ?^A.  I  don't  remember  that, 
Colonel 

Q.  Told  him  there  was  no  doubt,  substantially,  that  the  soldiers 
had  been  guilty  of  that? — A.  Mr.  Kelly  dilated  at  length  on  that* 
I  don't  remember  exactly  what  he  said. 

(J.  He  didn't  hold  back  anything?  He  told  Major  Penrose  every- 
thing you  knew  and  the  weight  of  evidence  ?^ — A.  Yes,  sir. 

Q.  Then  he  did  lay  before  him  substantially  everything  as  you 
understood  it  at  that  time! — A.  Yes,  air. 

Q.  You  told  him  about  the  killing  of  Natus,  as  you  say,  and  the 
wounding  of  the  lieutenant? — A,  Yes,  sir. 

Q.  Did  you  discuss  any  of  the  events  previous  to  the  13th,  or  was 
your  conversation  limited  to  that? — A.  I  don't  remember,  sir. 

Q.  Ton  don't  remember  whether  the  so-called  Evans  afl'air  and  the 
so-called  Tate  affair  was  brought  up  at  all  % — ^A*  It  might  have  been, 
but  I  don't  remember. 

Q.  Well,  was  Major  Penrose  asked  by  him  or  any  particular  com- 
npittee  at  that  time  anytliing  about  liis  then  belief  was  as  to  the 
parties  who  did  that?--'A.  I  think  so. 

Q.  Now,  did  he  state  to  this  committee  anjything  about  the  effect 
of  the  evidence  that  you  laid  before  him  on  hfs  meji ;  if  so,  what  did 
he  say?^A-  I  showed  these  clips  and  the  major  shook  his  head  and 
said,  '^Gentlemen,  I  fear  this  is  very  strong  evidence/'  or  something 
to  that  effect. 

Q.  Well,  do  you  remember  anything  that  he  said  in  the  way  of 
regrets  about  that ?-^ A.  Yes,  sir.  Major  Penrose  wa^s  very  much 
moved.     Every  member  of  the  committee  noticed  it.     He  said;  *'Gen- 
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tlemen^  1  wouldn't  have  had  this  thing  occur  for  anything;  I  would 
give  my  right  ann  to  find  out  the  culprits." 

Q.  Did  ne  state  anything  about  tne  length  of  time  or  length  of 
service  he  had  in  that  connection? — ^A.  Yes,  sir. 

Q.  Do  you  remember  what  he  said  in  that  regard? — ^A.  No,  sir. 
But  I  remember  of  him  speaking  of  his  service. 

Q.  Did  Captain  Kelly,  the  chairman,  or  any  member  of  the  com- 
mittee ask  Major  Penrose  what  steps  he  had  taken  thus  far  to  ascer- 
tain who  was  guilty? — ^A.  I  believe  that  question  was  asked. 

Q.  Do  you  remember  who  asked  it?— A.  No,  sir;  I  don't  remember; 
Major  Penrose  answered,  and  I  don't  remember  except  regarding 
precautions. 

Q.  Did  you  hear  anything  said  by  Major  Penrose  about  his  having 
his  commissioned  oj£cers  at  work  on  that  at  the  time  trying  to  secure 
evidence? — ^A.  Yes,  sir;  IbeUeveldid. 

Q.  Did  Major  Penrose  inform  your  committee  then  at  that  first 
meeting  that  ne  had  his  commissioned  officers  at  work  investigating 
this  matter? — ^A.  Now,  that  you  refresh  my  mind,  I  believe  he  did. 

Q.  Did  he  say  anything  about  any  instructions  that  had  been  given 
to  noncommissionea  officers  by  himself  or  at  his  instigation?— A.  He 
said  he  had  the  noncommissioned  ojEcers  working  on  this. 

Q.  I  wish  you  would  tell  the  court  the  substance^  as  near  as  you 
can  recollect,  of  the  instructions  he  stated  he  had  given  to  the  non- 
commissioned officers,  and  hj  whom. — ^A.  I  can't  remember,  except 
that  you  have  refreshed  my  mind  by  bringing  these  matters  up. 

Q.  Now,  did  Major  Penrose  at  that  time  say  anything  about  any 
precautions  he  hadf  taken — did  he  tell  the  committee  about  that?— 
A.  Yes,  sir. 

Q.  Tell  the  court  as  nearly  as  you  can  recollect  what  he  said  in 
that  connection. — ^A.  He  said  something  about  the  establishment  of 
cossack  posts  along  the  wall. 

Q.  Did  he  give  you  the  Umit  of  those  cossack  posts? — ^A.  If  he 
did.  I  forgot. 

Q.  I  wul  ask  you  if  he  didn't  say  that  he  had  these  posts  standing 
from  the  Kio  Grande  Kiver  to  the  quartermaster's  office,  or  the 

Quartermaster's  storehouse,  or  something  to  that  effect?— A.  If  he 
id.  I  have  forgotten. 

Q.  Did  he  say  anything  about  having  an  entire  company  on 
guard? — ^A.  Yes,  sir. 

Q.  Did  he  say  that  he  had  an  entire  company  on  guard? — ^A.  Yes, 
sir. 

Q.  Did  he  say  when  he  put  it  on? — A.  After  the  occurrence  on 
the  night  of  the  13th. 

Q.  Do  you  know  whether  or  not  he  continued  that  guard  from 
that  time  on? — ^A.  Whether  he  kept  that  guard  on  in  that  formation 
I  do  not  know,  but  there  were  guards  along  the  wall  all  the  time  at 
night. 

Q.  Now,  did  he  say  anything  about  having  had  any  affidavits 
taken  or  men  interviewed  up  to  that  time  ? — ^A.  Not  then. 

O.  As  a  matter  of  fact,  didn't  he  tell  you  at  that  time  that  the 
affidavit  of  one  Tamayo,  the  scavenger,  and  the  sentinel  who  was 
in  the  rear  of  D,  that  is,  toward  the  river  from  Brownsville,  had 
been  taken  by  him  ?— A.  I  do  not  remember. ^ 
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Q.  Do  you  remember  about  him  speaking  of  that  at  any  time 
about  that  time  ? — ^A.  I  do  not  remember,  Colonel. 

Q.  As  a  matter  of  fact,  what  was  the  attitude  of  those  citizens  in 
their  visit  to  Major  Penrose?  By  that  I  wish  to  find  out  whether 
they  were  apprehensive  as  to  the  future,  or  what  was  the  attitude 
of  the  citizens  at  that  time  ? — A.  They  were  apprehensive. 

Q.  That  is  what  I  understood  you  to  say  yesterday,  or  the  sub- 
stance of  what  you  said;  now  on  this  point,  did  Major  Penrose  give 
you  any  assurances  as  to  your  apprehensions  or  fears? — A.  He  said 
that  if  his  men  did  this,  that  he  felt  sure  that  there  would  be  no 
recurrence,  and  that  he  would  station  these  cossack  posts,  and 
would  take  all  the  precautions  in  his  power. 

Q.  He  assured  the  conmiittee  tnen,  at  that  time,  that  he  had 
already  taken  the  precautions  to  prevent  his  men  from  getting  away 
from  tne  post,  and  that  he  would  continue  to  do  so,  is  that  what  1 
understand  you  to  convey? — A.  Yes,  sir. 

Q.  Can  you  give  it  in  his  exact  language? — ^A.  I  doubt  it  very 
much. 

Q.  Is  that  substantially  what  he  said  ? — A.  Yes,  sir. 

Q.  Did  he  do  so  ? — A.  I  think  that  he  took  measures  at  once. 

Q.  They  were  effective,  you  testified  this  morning,  the  measures 
he  effected  ? — A.  He  kept  his  men  in ;  yes,  sir. 

Q.  Then  did  he  live  up  to  his  promises  to  the  conmiittee,  up  to 
that  time?— A.  Yes,  sir. 

Q.  Did,  or  did  not.  Major  Penrose  at  that  meeting  place  in  the 

Possession  of  the  committee,  or  offer  to  place  in  evioence,  what  he 
ad  in  reference  to  what  occurred  ? — A.  I  do  not  remember  whether 
he  so  stated  at  that  meeting,  but  he  said  that  to  me  repeatedly. 

Q.  Have  you  an  accurate  idea  as  to  when  he  did  make  such  a 
promise  to  the  committee? — ^A.  I  do  not  remember  that  it  was  made 
to  the  conamittee — Major  Penrose  repeatedly  assured  me. 

Q.  You  had  no  doubt  that  Major  Penrose  was  assisting  you  as 
mayor  and  the  committee? — A.  Yes,  sir. 

Q.  All  in  his  power  to  ascertain  who  the  guilty  parties  were?  Do 
you  think  that  is  true  or  not? — A.  I  do  not  know  whether  I  would 
nave  acted  that  way,  but  I  believe  he  tried  to  do  what  was  right. 

Q.  Have  you  any  criticism  of  his  conduct  in  that  regard? — ^A.  No, 
sir. 

Q.  Are  you  prepared  to  state  to  this  court  anything  that  Major 
Penrose  omitted  to  do  ? — A.  Well,  I  take  the  same  stand  about  that 
question  that  I  did  this  morning. 

Assistant  to  the  judge-advocate: 

If  the  court  please,  we  will  object  to  that — to  call  on  the  witness  to  state  whether 
he  had  any  criticism  to  make  of  Major  Penrose.  We  do  not  think  it  is  relevant  at  all, 
and  we  do  not  think  it  is  competent  evidence  at  all,  because  it  calls  for  this  witness  to 
give  his  opinion.  Now,  what  value  would  it  be  before  this  court  for  him  to  tell  you 
that  he  thought  or  did  not  think  what  Major  Penrose  ou^ht  to  have  done  in  the  prem- 
ises. As  I  understood,  I  stated  this  mormns  that  this  witness  will  testify  to  the  facts, 
and  the  conclusions  will  be  found  by  you.  I  think  that  this  would  be  bringing  matten 
before  this  coiul;  that  would  not  bienefit  you  at  all — it  is  not  evidence. 

Counsel  for  the  accused  here  requested  that  the  reporter  read  the 
last  question. 

The  reporter  read  the  question  as  follows : 

Are  you  prepared  to  state  to  this  court  anything  that  Major  Penrose  omitted  to  do? 
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Counsel  for  the  accused: 

I  must  freely  conf ess  that  I  do  not  see  where  any  opinion  is  called  for  from  the  wit- 
ness. I  asked  him  to  state  to  this  court  anything  that  Major  Penrose  had  omitted  in 
connection  with  discovering  the  culprits.  Now,  if  there  is  any  question  of  opinion 
there  I  must  admit  that  I  am  obtuse. 

Assistant  to  the  judge-advocate: 

If  the  court  please,  it  is  not  the  question  alone — ^it  is  to  the  line  of  the  examination 
that  the  answer  to  this  question  would  lead  to.  Now,  if  this  witness  were  directed  to 
answer  that  question — to  state  any  facts  of  any  thing,  or  things  that  the  major  omitted 
to  do  along  this  line — if  he  were  to  state  that  he  omitted  to  do  it,  he  would  be  asked 
"How  do  you  know  he  omitted  to  do  so?"  and  it  would  be  calling  practically  for  this 
witness'  opinion  along  these  lines.  In  other  words,  the  witness  would  answer  to  the 
Question  "Is  there  anything  that  Major  Penrose  omitted  to  do?'*  that  he  omitted  to 
do  so  and  so,  and  this  would  be  calling  for  his  opinion,  and  as  his  opinion  as  a  military 
expert. 

As  I  take  it,  the  accused  here  is  charged  with  having  failed  to  do  his  duty  in  certain 
matters  as  an  officer,  and  to  ask  this  witness,  ''Did  he  omit  to  do  so  and  so  and  so?*' 
would  be  using  him  in  matters  military  as  to  the  question  of  the  accused's  guilt. 

The  reporter  was  again  called  upon  to  read  the  previous  question* 
The  court: 

What  time  is  this,  before  or  after  the  13th? 

Counsel  for  the  accused: 

It  was  after  the  13th.  He  stated  that  Major  Penrose  offered  to  cooperate  with  the 
committee.  He  stated  that  yesterday,  and  I  am  simply  asking  if  he  omitted  to  do 
anything  or  not.  t 

(Witness  continuing.) 

I  did  not  understand  it  that  way.  The  question  would  elicit  an 
answer  from  me  which  would  criticise  Major  Penrose's  conduct  as 
an  officer. 

The  court: 
I  would  suggest  that  you  frame  that  question  differently. 

Counsel  for  the  accused : 
I  will  withdraw  the  question. 

Q.  Did  Major  Penrose  make  any  offer  to  cooperate  with  the  com- 
mittee in  discovering  the  guilty  parties  that  day? — A.  Yes,  sir. 

Q.  Was  this  ever  renewed  at  any  time  afterwards? — ^A.  I  don't 
know  whether  it  was  to  the  committee;  it  was  to  me. 

Q.  Repeatedly? — A.  Yes,  sir. 

Q.  Did  he  cooperate  with  the  committee? — A.  Yes,  sir;  I  think  so. 

Q.  Did  he  fail  to  place  before  the  committee  in  so  far  as  you  know, 
any  evidence  that  ne  had? — A.  I  do  not  know;  I  was  not  actively 
with  the  committee:  I  was  practically  a  member  of  the  committee 
from  the  fact  that  I  was  mayor  of  the  city,  and  my  executive  duties 
and  responsibilities  kept  me  continually  moving  about,  so  in  fact  I 
did  very  little  work  with  the  committee. 

Q.  You  had  a  great  many  conversations  with  Major  Penrose  about 
this,  didn't  you  ^A.  Yes,  sir. 

Q.  And  was  he,  or  was  he  not,  in  so  far  as  the  conversations  were 
concerned,  struggling  to  find  out  who  these  guilty  men  were? — A. 
Yes;  his  assurances  were  so. 

Q.  Did  you  question  these  assurances  ? — A.  No,  sir. 

Q.  You  did  not  question  that  Major  Penrose  in  that  regard  was 
acting  in  good  faith? — A.  No,  sir;  I  did  not. 
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Q.  Do  you  know  anjrthing  about  the  suggestion  coming  from 
Major  Penrose  in  regard  to  the  appomtment  or  a  special  committee 
of  three  to  consider  everything  that  he  had^  that  he  would  place 
before  them? — A.  If  he  did,  I  hare  forgotten, 

Q»  Somewhere  about  the  20th  of  August^  didn't  he  write  a  letter 
to  the  committee,  or  do  you  know  anything  about  it? — A»  No,  sir; 
my  statements  before  this  go  to  show  that  I  knew  little  of  the  work 
that  was  done  in  the  committee  room. 

Q.  You  don't  know,  as  a  matter  of  fact^he  offered  to  present  all 
the  evidence  and  examine  every  man  before  the  committee  that 
they  wanted  ?-^A.  I  have  heard  that,  but  I  do  not  know  anything 
about  his  having  stated  that  to  the  committee*  If  he  did,  and  I 
was  present  at  that  committee,  I  did  not  hear  it,  and  if  I  did,  I  have 
forgotten. 

<5*  Did  you,  in  the  course  of  this  conversation,  say  anything  to 
Major  Penrose  about  holding  or  controlling  the  unruly  element  of 
the  city  of  Brownsville? — A.  Yes,  sir;  in  one  of  my  conversations 
I  repeatedly  said  to  Major  Penrose  that  I  was  straining  or  doing 
everything  m  my  power  to  keep  everything  (juiet  and  keep  the  peace, 

Q.  As  a  matter  of  fact,  wasn^t  tins  sentiment  uttered  by  you  at 
that  time  and  voiced  by  the  committee  itself?  I  am  talking"^ about 
this  meeting  of  the  committee, — A,  I  do  not  remember  about  the 
committee,  except  that  I  took  that  stand  from  the  first,  that  I 
was  going  to  maintain  peace  in  the  town. 

Q.  But  I  want  your  best  recollection  as  to  whether  or  not  you 
did  not  assure  Major  Penrose  that  morning,  and  that  the  committee 
did  not  support  you  in  it? — A.  At  this  moment  I  do  not  remember 
that  I  did;  1  repeatedly  said  that  to  Major  Penrose. 

Q.  As  a  matter  of  fact,  didn't  you  and  your  committee  and  Major 
Penrose  part  with  most  cordial  relations  that  morning? — A.  Yes,  sir, 

Q,  You  went  away  from  that  meeting  then  perfectly  satisfied  that 
Major  Penrose  would  keep  his  men  from  entering  the  city? — A,  I 
was  perfectly  satisfied  that  he  would  do  everything  in  his  power. 

Q.  Now,  Major,  I  want  to  go  back  to  that  Mrs.  Evans  affair  that 
we  dropped  this  morning.  This  morning  you  described  simply  the 
one-half  of  the  block  between  the  alley  running  east  and  west  and 
the  street  to  the  west;  you  did  not  describe  the  upper  half  of  the 
block. — A.  No,  sir. 

Q,  Do  you  know  who  was  living  in  the  other  part  of  that  block t^ 
A»  Not  by  name,  but  I  know  the  class  of  people,  etc, 

Q,  Now,  I  shall  have  to  ask  these  witnesses  some  plain  questions 
about  the  people  there  and  the  character  of  them^  and  I  want  plain 
answers. 

The  court  then  took  a  recess  until  3  o^clock  p,  m,,  at  which  hour 
the  members  of  the  coiu"t,  the  judge-advocate,  the  accused,  his 
counsel,  and  the  reporter  resumed  their  seats. 

CROSS-EXA^flNATlON   OF   MATOK   COMBE   CONTINUED. 

BY  COUNfiBL  POE  TBE  ACCUBSO. 

Counsel  for  the  accused: 

I  T?iU  state  to  the  court  that  we  have  mada  a  rough  draft  of  tb«  block  in  which 
Mw.  EvftUB  ifi  iupposed  to  live,  and  the  judge-afivorate  has  consented  to  the  wee  of 
thk  by  the  court  and  the  witn^ie  in  explaining  wlmt  Le  meant  tMs  monxing,  and  we 
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are  perfectly  willing  that  a  suitable  copy  of  it  be  made  on  an  enlaiged  scale  to  attach 
to  the  record.  My  object  is  simply  to  clear  up  the  matter  for  the  court/and  everybody 
else  will  understand  what  the  witness  is  talking  about. 

Q.  Now,  you  described  this  morning  only  the  part  of  that  block 
that  is  toward  the  gate  of  the  garrison,  did  you  not?— A.  Yes,  sir. 

Q.  Now,  as  I  understood  you  this  morning  with  reference  to  that 
road  that  runs  by  the  court-house  (witness  goes  to  map) — ^in  regard 
to  that  road  that  runs  by  the  court-house  and  where  the  old  gate  is, 
that  is  closed  up — ^is  that  block  to  the  left?  Is  that  property  the 
block  where  you  have  your  pointer  now?— A.  This  leads  into  the 
street,  and  this  block  is  right  nere  (indicating). 

Q.  Pretty  close  to  the  noncommissioned  officers'  quarters,  as  shown 
on  the  map?— A.  The  front  faces  the  other  way. 

Q.  To  tne  rear  of  those  quarters?— A.  Yes,  sir. 

Q.  Now,  what  is  the  nature  of  the  people  who  hve  in  that  inmie- 
diate  vicinity  ?yA.  To  the  right  of  tnat  other  half  block  they  are 
people  of  questionable  virtue. 

Q.  Is  it  what  you  call  the  Tenderloin  district? — A.  Yes,  sir;  you 
can  call  it  that. 

Q.  That  is  what  it  is  generallv  known  as? — ^A.  Yes,  sir. 

Q.  Now,  as  a  matter  of  fact,  don't  the  people  of  the  Tenderloin  dis- 
trict hve  in  that  immediate  vicinity? — ^A.  To  the  right — ^I  mean  to 
the  ri^t,  going  out  of  the  gate. 

Q.  But  I  mean  in  the  same  block;  people  of  that  class?*— A.  On  the 
other  half  block? 

Q.  Yes,  sir. — ^A.  They  were  Mexicans. 

Q.  As  a  matter  of  fact,  then,  that  entire  district  up  in  there,  from 
there  on  up,  is  of  this  element?— A.  No;  I  would  not  say  the  entire 
district,  because  there  are  respectable  Mexicans  who  are  good  people 
in  there,  but  there  are  houses  of  the  nature  I  have  mentioned  in  that 
locality. 

Q.  6ut  a  good  many  Mexican  women  who  are  of  that  character? — 
A.  Yes,  sir;  on  that  half  block  and  on  the  other  block.  I  do  not  wish 
to  convey  that  respectable  people  do  not  Hve  there. 

Q.  I  did  not  wish  to  convey  tnat.  What  I  want  to  bring  out  is:  In 
that  vicinity  are  there  a  large  number  or  small  number  of  these  peo- 
ple?— ^A.  Quite  a  number  of  them. 

Q.  You  are  a  doctor  there  in  the  city,  are  you  not? — ^A.  Yes,  sir. 

Q.  And  as  mayor  and  doctor  you  woula  naturally  know  where 
those  people  were,  would  you? — ^A.  Yes,  sir. 

Q.  Will  you  describe  what  this  plat  is  (hands  witness  plat)  ? — ^A. 
This  is  the  road  which  runs  alon^  tne  wire  fence  of  the  garrison. 

Q.  And  called  Fifteenth  street  in  the  evidence?— A.  Tes,  sir.  This 
is  the  alley  running  north  and  south  from  the  garrison  fence  across  the 
town  right  along  tnere  (indicating  on  map). 

Q.  And  it  is  to  the  east,  is  it,  of  the  block  that  you  described  ? — A. 
It  is  to  the  east  of  the  block. 

Q.  Go  ahead  with  the  next  street. — ^A.  Then  the  next  street,  I 
believe,  is  Fourteenth  street. 

Q.  And  then  the  street  west  of  it?^A.  Is  Adams  street;  the  plat 
is  not  correct,  because  that  street,  if  it  is  Adams— that  road  loads  to 
the  hospital,  and  through  that  gate  into  town,  right  down  into  the 
street. 

Q.  Adams  street  ? — ^A.  Yes,  sir. 
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Q.  At  any  rate,  that  road  opens  right  into  a  street? — A.  Yes,  sir; 
it  opens  into  a  street,  but  I  do  not  think  it  is  Adams  street. 

Q.  Now  there  are  houses  on  the  Fourteenth  street  side  of  this 
place? — A.  Yes,  sir. 

Q.  The  Leahy  residence  is  to  the  east  ? — ^A.  Yes,  sir. 

Q.  And  the  one  to  the  east  is A.  Fairman's  upholstery  is  there. 

Q.  As  I  understand  you,  there  are  no  other  buildings  on  the  gar- 
rison, as  you  recall  ? — ^A.  No,  sir. 

Counsel  for  the  accused: 

I  am  told  that  it  is  not  Adams  street,  and  my  only  purpose  is  to  get  that  location  for 
the  court,  and  I  would  be  perfectly  satisfied  to  have  it  put  in  the  record  just  as  it  is  in 
faict.    I  will  be  very  glad  to  have  Mr.  Kleiber  show  us. 

Mr.  Heiber  (assistant  to  the  judge-advocate) : 

Yes,  sir.  It  is  Jefferson.  This  Leahy  residence  is  on  Fourteenth  street,  near  Jeffer- 
flon,  inside  of  Fifteenth,  near  Adams.    That  map  is  not  correct. 

Member  of  the  court: 

Major  Combe's  last  answer  I  would  like  to  have  explained.  I  understand  he  stated 
that  block  began  at  the  road  and  extended  to  Fourteenth  street. 

The  witness: 

The  block  extended  one  square. 

Counsel  for  the  accused: 

Mr.  Kleiber  has  corrected  that.  That  Fourteenth  street  there  ought  to  be  Fifteenth 
and  that  straightens  it. 

The  witness: 
I  stated  that  that  was  wrong. 

Member  of  the  court: 
At  the  foot  of  that  mark  would  be  Fifteenth  street. 

The  judge-advocate: 
If  the  court  will  kindly  allow  me,  I  think  I  can  fix  it. 

Mr.  Kleiber: 

I  can  clear  this  up.  If  the  court  please,  these  streets  are  300  feet  apart.  Now,  that 
is  Fourteenth  street;  that  is  Fifteenth  street  along  here  until  it  reacnes  about  Wash- 
ington -and  goes  that  way:  that  is  Fifteenth  street.  Then  this  would  be  Sixteenth 
street.  The  next  street  north  of  Adams  street  would  be  Jefferson  street.  Right  there 
there  is  a  road  coming  from  the  post  and  an  iron  gate  opening  out  into  Jefferson  street* 
that  is  the  comer  of  Jefferson  and  Sixteenth.  Here  is  the  comer  of  Jefferson  ana 
Fifteenth,  and  then  this  block  is  the  Leahy  house  on  Fifteenth  street,  and  the  Fairman 
upholstery  is  on  the  comer,  if  I  remember,  of  Fifteenth  and  Jefferson.  This  is  the 
block  of  which  Major  Combe  is  testifying.    Is  that  cofrect,  Major? 

The  witness : 

No,  sir;  you  took  the  wrong  road;  that  is  the  road  that  turns  to  the  garrison  wall. 

Q.  (Mr.  Kleiber.)  There  is  agate  right  there  (indicating  on  map). — 
A.  No,  sir;  there  is  no  gate  there. 
Q.  There  was  agate  there? 
The  witness : 

May  it  please  the  court,  I  can  show  exactly  where  the  gate  is.  There  is  a  gate  right 
there.  That  is  the  road  that  goes  around  the  garrison  fence.  Here  is  the  gate, 
and  there  should  be  a  street  right  here,  and  that  is  the  street  that  Mr.  Kleiber  has  refer- 
ence to. 

Q.  (Counsel  for  the  accused.)  Is  it  a  street  or  alley? — ^A.  It  is  a 
street. 
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Q.  Do  you  remember  what  the  name  of  it  is? — ^A.  It  is  Jefferson. 

Q.  (Member  of  the  court.)  I  do  not  understand  that  little  street 
there?— A.  The  map  is  wrong. 

Q.  I  do  not  understand  that  little  street  at  the  east  end  of  the 
mark  (indicating  north  and  south). — ^A.  That  is  Fifteenth  street. 

The  president: 

If  there  is  no  objection,  Mr.  Rleiber,  will  vou  kindly  take  a  pencil  and  mark  off  the 
continuation  of  Fifteenth  street  as  it  should  be. 

(Mr.  Kleiber  marks  off  Fifteenth  street,  as  requested.) 
The  president: 

Now,  Doctor,  would  you  kindljr  take  the  rule  and  rule  across  the  map  the  street 
that  you  refer  to  that  is  a  continuation  of  that  road  that  goes  by  the  court-house? 

(Witness  marks  off  street  on  map,  as  directed.) 
Member  of  the  court : 

I  would  like  to  hear  Major  Combe  again  describe  that  north  half  of  that  block  in 
the  so-called  Tenderloin  district  from  that  revised  map. 

The  witness: 

I  can  do  so,  I  think,  to  the  satisfaction  of  the  court.  Here  is  the  block  that  we 
have  been  discussing  up  to  the  alley.  The  Leahy  house  is  right  here.  The  Fairman 
upholstery  establishment  is  on  this  comer,  and  the  stable  is  right  there.  The  alley 
runs  there,  then  the  rest  of  the  block  continues  there. 

The  judge-advocate: 

I  think  the  court  and  counsel  understand  that  we  do  not  want  to  make  any  point 
of  this;  we  do  not  want  to  get  the  mind  of  the  court  confused  as  badly  as  we  are. 

Q.  (Counsel  for  the  accused.)  Now  let's  take  the  block  or  the  half 
block  across  Jefferson  street  from  Mrs.  Evans',  isn't  it  a  fact  that 
there  a  lot — that  there  is  a  sort  of  negro  settlement  in  that  block 
and  that  a  number  of  them  are  prostitutes? — A.  Which  direction? 

Q.  The  block  to  the  west — that  is,  to  the  west  of  Jefferson  street 
or  rear  toward  the  gate  of  the  garrison — from  Mrs.  Evans'  block. — 
A.  I  think  that  the  colored  family  that  you  have  reference  to  is 
respectable,  but  there  are  people  of  the  class  that  we  have  spoke  of 
in  that  block  further  west,  facmg  the  garrison. 

Q.  As  a  matter  of  fact,  how  far  are  those  houses  occupied  by  this 
class  of  women  on  the  west  from  Mrs.  Evans'  house? — A.  One  hun- 
dred yards. 

Q.  Might  be  less? — A.  Hardly  less. 

Q.  Give  us  an  idea  with  regard  to  the  blocks  themselves? — ^A.  The 
blocks  are  120  and  120  and  40  feet;  that  would  make  them  280  feet 
from  the  comer  of  one  block  to  the  comer  of  the  other. 

Q.  Is  it  a  fijjl  block  from  Mrs.  Evans',  or  in  the  next  half  block? — 
A.  Part  of  those  houses  are  a  half  block. 

Q.  And  part  of  them  in  the  next  half  block,  are  they  not? — A. 
Yes,  sir. 

Q.  So  that  it  would  not  be  280  feet  from  Mrs.  Evans'  house  to 
some  of  them? — A.  Not  some  of  them. 

Q.  It  would  be  less  than  a  half  block,  as  a  matter  of  fact? — A.  It 
would  be  under  a  hundred  yards. 

Q.  As  I  understood  you  this  morning,  this  man — Mr.  Evans — 
reported  to  you  the  facts  as  stated  by  his  wife? — A.  Yes,  sir;  the 
following  day. 
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Q,  in  the  afternoon;  was  it,  as  near  as  jou  can  recollect  I — ^A.  I 
had  heard  it  before  by — Mr.  Evans  saw  me  in  the  afternoon — I  had 
heard  of  it  in  the  morning. 

Q.  It  wae  considerably  discussed! — ^A.  Yes,  sir. 

Q,  It  created  quite  a  good  deal  of  feeling  I—A.  Yes,  sir* 

Q.  Did  you  take  the  story  of  anybody  oesides  Mr»  Evans? — A,  I 
heard  it, 

Q.  Did  you  take  the  story  of  any  other  witness  besides  Mr*  Evans  1 — 
A.  Why,  it  was  related  to  me,  and  I  expect 

Q.  No;  I  am  not  talking  about  street  rumor,  I  am  talking  about 
investigating  this  matter  as  mayor^^A,  No,  sir;  it  was  placed  in 
the  hands  of  the  chief  of  police. 

Q.  Did  he  make  any  report  about  it  then  or  at  any  subsequent 
time? — A.  Later  on. 

Q.  When?^A,  After  Mr.  Evans  came  to  me. 

Q.  Was  it  after  your  interview  with  Major  Penrose? — A.  I  think  so. 

Q.  Did  you  interview  Mrs,  Evans  herself? — A.  No,  sir. 

Q^  Do  you  know  whether  she  was  interviewed  by  anyone? — A. 
Later  on  I  went  to  see  her,  with  Major  Blocksom. 

Q,  But  not  untU  with  Major  Blocksom  did  you  interview  her? — A. 
No,  sir. 

Q.  Did  you  interview  this  man  that  is  stated  to  have  run  out 
after  she  screamed?— A.  No,  sir. 

Q.  Did  you  make  any  effort  to  locate  him? — ^A,  No,  sir;  that 
wasn't  my^business. 

Q»  You  knew  there  was  a  good  deal  of  feeling  in  the  town? — A* 
YeSj  sir, 

Q»  What  steps  did  you  take  to  alla^  that  feeling? — A,  I  spoke 
to  the  people  and  told  them  to  wait  until  the  thing  was  investigated; 
and  then  Mr*  Evans  and  I  went  down  that  afternoon  and  we  saw 
Major  Penrose  and  began  the  investigation  in  that  way,  and  Major 
Penrose  said  he  would  take  steps  at  once  to  investigate  it,  and  that 
night  tliis  shooting  occurred. 

Q.  But  you  didn't  order  any  investigation  before  you  went  to 
see  Major  Penrose? — A.  Yes,  sir;  I  stated  that  I  told  the  chief  of 
police  to  look  into  it*     There  wasn't  time  to  investigate  in  that  time* 

Q.  There  was  no  officer  under  you  that  had  investigated  it  and 
made  a  report  at  the  time  you  visited  Major  Penrose,  and  you  had 
seen  no  witnesses  of  the  occurrence  except  Mr,  Evans  when  you  accom- 
panied him,  as  mayor,  to  make  the  complaint  ?— A.  I  had  seen  the 
chief  of  poUce,  as  I  stated  before. 

Q,  As  I  understood  you,  you  simply  told  him  to  investigate  it?— A* 
Wlaen  he  reported  such  and  such  a  thing  had  happened,  I  told  him 
to  take  this  matter  up  and  investigate  it  at  once,  and  then  Mr,  Evans 
came  to  see  me  and  we  went  to  see  Major  Penrose. 

Q.  But  before  your  chief  so  reported,  and  acting  on  this  rumor 
and  what  Mr,  Evans  told  you  and  you  went  down,  you  didn't  get 
any  other  evidence? — A.  Except  hearsay  evidence.  I  didn't  see  any 
witnesses  to  the  act. 

Q,  I  think,  in  answer  to  my  question,  what  steps  you  took  to 
allay  the  excitement  due  to  this,  you  stated  you  told  tiiem  to  wait 
until  the  thing  was  investigated ?^ A  People *met  me  on  the  street 


I 


and  addressed  me  and  said,  *^Mr.  Mayor,  such  and  such  a  thing  has 
happened;  this  is  a  terrible  occurrence  and  charge;"  and  I  said, 


la,         I 
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''Be  cool;  wait  until  we  investigate  this  thing  and  find  out  the 
facts,"  and  I  went  along  to  investigate. 

O.  Is  that  all  you  did  to  allay  the  feeling? — ^A.  That  is  it;  that 
is  all  I  can  think  of  except  the  instructions  to  the  chief  of  police. 

Q.  Did  you  give  any  instructions  to  your  police  or  otner  people 
to  notify  tnem  that  the  matter  was  being  investigated  further  than 
what  you  have  said?— A.  That  is  all. 

Q.  You  didn't  send  around  that  you  had  placed  this  matter  in 
the  hands  of  Major  Penrose  and  it  would  be  investigated? — ^A.  I 
hadn't  seen  Major  Penrose. 

Q.  I  mean  afterwards.  What  I  want  to  get  at  is  what  you  did 
that  day  as  mayor. — ^A.  I  was  on  the  street  and  I  met  citizens  who 

rke  of  this  affair  and  who  were  excited  and  said  it  was  a  terrible 
rge,  and  then  I  told  the  chief  of  police.  I  had  told  the  chief 
of  police  to  take  the  matter  up  at  once  and  investigate  it  and 
report  to  me;  and  then  in  the  afternoon  I  went  to  see  Major  Penrose 
with  Mr.  Evans. 

Q.  Had  you  examined  Mrs.  Evans? — ^A.  No,  sir. 

Q.  Did  you  ever  examine  her  personally? — A.  No,  sir. 

Q.  You  don't  know  whether  she  showed  any  marks  of  violence 
about  her  person  or  not? — A.  No,  sir. 

Q.  You  don't  know  anything  about  that  at  all? — ^A.  No,  sir. 

Q.  Who  would  naturally  amve  at  that?— A.  I  do  not  know. 

Q.  Now,  Major,  coining  back  to  tjie  question  of  what  you  did  to 
allay  the  people,  did  you,  either  through  your  officers  or  yourself,  after 
the  interview  with  Major  Penrose,  take  any  steps  to  assure  the  people 
that  Major  Penrose  was  investigating? — A.  I  told  the  chief  of  police 
to  be  on  the  qui  vive,  inasmuch  as  this  thing  had  occurred  and  there 
was  a  great  deal  of  excitement,  and  outside  of  that  I  took  no  other 
measures. 

(^.  When  was  it  you  told  him  that? — ^A.  That  was  after  I  left 
Mai  or  Penrose. 

Q.  But  you  didn't  take  steps  to  inform  the  people  of  the  city  that 
Maior  Penrose  had  it  in  hand  and  would  investigate  it? — A.  No,  sir. 

Q.  All  they  had  was  a  general  statement? — A.  I  didn't  anticipate 
any  trouble  and  I  knew  that  Major  Penrose  was  on  the  alert  and  I 
didn't  anticipate  anything  of  the  kind. 

Q.  Did  you  know,  personally,  that  Mrs.  Evans  was  injured  in  any 
way? — A.  No,  sir. 

Q.  Did  anybody  ever  tell  you  so,  aside  from  Mr.  Evans  himself? — 
A.  No,  sir;  except  she  suffered  from  the  shock. 

Q.  I  say,  did  anybody  ever  tell  you  besides  Mr.  Evans  himself? — 
A.  I  do  not  remember. 

Q.  What  is  your  best  recollection? — ^A.  My  best  recollection  is  that 
I  don't  remember. 

Q.  Now,  let's  go  back  and  commence  fresh  at  the  first  time  you 
heard  this  shooting;  I  want  to  go  over  that.  You  said  that  the  nrst 
thing  you  heard,  as  I  recall  it,  was  four  or  five  pistol  shots? — A.  Yes, 
sir. 

Q.  What  you  took  to  be  pistol  shots? — A.  Yes,  sir. 

Q.  Now,  don't  take  us  along  the  street  as  you  did  before,  but  tell 
us  consecutively  what  you  can  recall  as  to  the  shooting,  the  nature  of 
the  shooting,  and  when  it  occurred. — ^A.  I  was  awafeened  about  12 
o'clock  by  what  I  thought  to  be  four  or  five  pistol  shots  in  a  southerly 
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direction  from  my  residence;  I  almost  immediately^  thought  this  was 
followed  by  irregular  rifle  firing— I  took  it  to  be  nfles — and  I  got  up 
and  got  down  the  street  as  soon  as  I  possibly  could,  and  the  firing  was 
8till  on  when  I  was  on  the  street,  and  this  nring  continued  for  several 
minutes.  It  came  nearer  and  then  it  receded  from  me.  During  that 
firing — that  musketry  firing — I  heard  the  report  of  what  I  took  to  be 
a  .45-caliber  pistol — several  pistol  shots  in  addition  to  that  as  I  was 
going  down  the  street.  I  do  not  know  that  this  was  mentioned  in  my 
other  testimony,  but  it  is  a  fact*  I  heard  several  shots^  I  heard  win- 
dows being  thrown  open  and  people  hollering  out^  and  what  1  took 
to  be  alarm  shots — I  am  sure  they  were.  I  heard  the  report  of  one 
automatic  pistol — what  I  took  to  be  an  automatic  pistol;  that  wa^ on 
my  way  down — mixed  up  with  this  other  firing.  But  this  firing  that  I 
heard  from  these  pistols  was  in  the  residence  part  of  town  tu  my 
right  and  left, 

Q.  Well,  now,  let's  get  the  time,  the  sequence  of  this.  How  long 
after  the  four  or  five  pistol  shots  was  it  tnat  you  heard  some  other 
shooting,  and  what  was  the  nature  of  that  firing? — ^A.  Almost  inmie- 
diatelv;  that  was  rifle  shots. 

Q.  That  was  all  rifle  ?^A.  Yes,  sir, 
Q.  Anything  mixed  with  that  i — A.  No,  sir, 
Q.  That  was  while  you  were  still  in  the  house  I— A.  Yes,  sir, 
Q»  Now,  how  long  did  that  last  with  respect  to  your  movements  I 
L  It'     '    '     ^^     "■ 


get  down 


A.  It  lasted — the  firing  was  alipost  continuouslv. 

Q,  Take  this  first  firing  up  to  the  time  you  got  dressed  and  eot  out  1 
A,  It  took  me  to  get  out  of  bed  and  get  my  clothes  on  anJ  get  do^ 
in  the  front  of  the  house  two  or  three  minutes, 

Q,  We  wiU  say  three  minutes? — A.  Yes,  sir* 

Q.  The  nature  of  all  this  firing  was  of  musketry  firing  ?'^A.  Yes,  sir. 

Q.  You  heard  nothing  mixed  with  it  at  all?— A.  No,  sir. 

Q,  About  how  many  shots  would  you  sayl — A,  I  couldn^t  say. 

Q.  Would  you  attempt  to  locate  that  definitely  at  all? — -A. 
Positively. 

Q.  An3  where  was  iti — A,  It  was  in  a  southerly  direction  from  my 
house. 

Q.  How  far  from  your  house  would  you  say  it  was  with  respect  to 
the  garrison  gate,  for  instance,  or  any  point  you  want  to  mention  1 — 
A.  The  garrison  gate  is  a  quarter  of  a  mile  from  my  house. 

Q.  Was  this  firing  nearer  to  you  than  the  garrison  gate  ? — ^A.  About 
that  distance,  I  think, 

Q.  Now,  I  umierstotKl  you  to  s^  the  other  day  the  firing  lasted 
ftboiit  ten  minutes?— A,  No,  sir;  I  have  never  said  it  lasted  ten 
minutes. 

Q.  About  how  long? — A,  Several  minutes, 

Q,  Give  us  your  best  recollection,— A,  I  do  not  think  I  have  ever 
stated  how  long  the  firing  lasted. 

Q.  We  have  got  it  up  to  t hree  minutes,  when  you  were  outside  your 
house.  What  was  the  next  firing  you  heard  after  that? — A.  I  heard 
firing  after  that — irregular  firing, 

Q.  For  bow  long;  that  is,  \rith  respect  to  your  movements,  not  in 
minutes? — A,  There  was  a  little  hill  m  the  firing. 

Q,  Just  after  you  came  out?— A.  Came  out,  and  a  little  hdl,  and 
then  firing  again.     I  can  best  answer  your  question  by  saying  in  my 
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opinion  the  firing  must  have  lasted  five  or  six  minutes  from  the  first 
shot  to  the  last.    That  is  about  the  best  I  can  say. 

Q.  When  did  the  firing  cease,  with  respect  to  your  movements? — 
A.  I  was  down,  to  the  best  of  my  recollection,  on  the  square  between 
Eleventh  and  Twelfth  streets. 

Q.  On  the  square  between  Eleventh  and  Twelfth  streets? — ^A.  On 
the  left-hand  side  of  the  street. 

Q.  It  ceased  entirely  from  that  time? — ^A.  Yes,  sir;  I  think  so. 

Q.  Did  you,  in  the  time  you  were  passing  from  the  point  you  indi- 
cated just  outside  your  house  after  the  firing  had  been  going  on  three 
minutes,  hear  any  other  shots  mixed  up  with  this  musketry  firing?— 
A.  I  heard  those  pistol  shots,  that  heavy  soimd  which  impressed  me 
as  coming  from  a  .45  cahber.  I  was  right  at  my  house  when  I  heard 
that. 

Q.  Did  you  hear  any  others? — A.  1  heard  a  pistol,  evidently  from 
a  small  caliber,  and  one  automatic. 

(J.  And  what  fixed  this  automatic  firing  in  your  mind? — A.  The 
noise  that  it  makes — that  sharp),  popping  noise. 

Q.  It  wasn^t  due  to  the  rapidity  of  tne  firing? — ^A.  Yes,  sir;  the 
rapiditv  of  the  firing,  also. 

Q.  lou  say  musketry  firing.  Wliat  do  you  mean  by  that? — ^A. 
Well,  it  sounded  to  me  like  the  sharp  whip-like  crack,  or,  if  I  may 
use  the  expression,  it  sounded  like  the  old  Mauser  fire,  or  the  Krag- 
Jdrgensen,  but  I  wish  to  impress  the  court  that  it  was  the  Krag- 
Jorgensen  that  I  heard  most. 

Q.  Can  you  distinguish  at  that  distance  between  a  Winchester,  for 
instance,  and  the  Kxag-Jorgensen  ? — A.  If  there  were  that  number  of 
Winchester  rifle  shots  of  the  high-power  caliber  I  don't  know  that  I 
could. 

Q.  So  that  when  you  stated  musketry  fire  you  didn't  intend  to 
limit  that  to  the  idea  of  an  army  rifle? — A.  Not  altogether,  except 
that  it  sounded  to  me  Uke  the  old  military  rifle,  the  Kxag. 

Q.  Carried  you  off  to  the  old  army  days  when  you  had  heard  that? — 
A.  Yes,  sir. 

Q.  But  as  I  imderstand  you  it  could  not  have  been  done  by  a  high- 
power  Winchester  or  Savage  or  any  high-power  rifle  of  that  charac- 
ter?— A.  No  high-power  rifle  of  that  character. 

Q.  So  then,  those  shots,  as  far  as  they  are  concerned,  created  the 
impression  on  your  mind  conclusively  as  to  who  was  doing  the  shoot- 
ing?— A.  I  thought  it  did. 

Q.  I  want  you  to  limit  yourself  to  my  questions.  I  want  to  know 
whether  or  not  the  firing  created  tlie  impression  in  your  mind  as  to 
who  was  doing  the  shooting? — A.  It  impressed  me  that  those  shots 
were  made  by  high-power  rifles. 

Q.  And  that  is  all  you  will  say? — A.  Yes,  sir. 

Q.  Where  were  these  pistol  shots? — A.  It  sounded  to  me  as  if  they 
came  from  the  residence  part  of  the  towTi,  to  the  right  and  left  and 
rear  of  me  as  I  was  going  down  Klizabeth  street. 

Q.  None  of  them  to  the  east  of  you  ? — A.  That  is  to  the  right  of  me. 
I  said  right  and  left. 

Q.  What  about  this  firing  that  was  different  from  other  firing  you 
have  had  in  Brownsville  at  night  that  waked  3'ou  up? — A.  I  have 
heard  pistol  shots  at  night. 
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Q.  As  a  matter  of  fact,  isn't  it  almost  a  nightly  occurrence  to  have 
shooting  in  the  town  of  Brownsville  and  Matamoros? — ^A.  No,  sir; 
not  since  I  have  been  there. 

Q.  Well,  I  will  limit  my  question.  Are  you  prepared  to  state  to  the 
court  that  it  wasn't  a  very  frequent  occurrence,  say,  from  May  of  last 
year  up  to  and  including  August,  frequently  that  you  heard  firing  at 
night?— A.  Not  frequentlv;  no,  sir. 

Q.  Well,  how  often  ? — A.  It  is  impossible  to  say. 

Q.  As  a  matter  of  fact,  isn't  it  a  very  frequent  occurrence  that  the 
custom-house  guards  are  firing  on  smugglers?  Isn't  that  a  frequent 
occurrence  at  night? — A.  No,  sir.  It  does  happen,  but  I  don't  con- 
sider it  a  frequent  occurrence. 

Q.  Is  there  more  or  less  firing  over  in  the  Tenderloin  district  ? — ^A. 
No,  sir. 

Q.  It  isn't  a  frequent  occurrence — ^you  are  sure  of  that? — ^A.  It 
isn't  a  frequent  occurrence.  It  does  occur,  but  it  isn't  a  frequent 
occiu*rence. 

Q.  There  might  have  been  other  firing  mixed  up  with  that  that  you 
described? — ^A.  I  don't  think  so,  sir. 

(J.  There  is  one  thing  that  I  want  you  to  clear  up  in  the  evidence  in 
this  connection;  when  did  you  first  hear  that  this  man  was  killed? — 
A.  That  night,  I  do  not  remember. 

Q.  Was  it  before  or  after  you  went  down  to  see  Major  Penrose?  I 
want  to  be  frank  about  this,  Major.  You  testified  before  Mr.  Purdy 
that  it  was  before  and  you  testified  yesterday  that  it  was  after,  and  1 
simply  want  to  get  the  matter  straightened. — A.  No,  they  came  for 
me  after,  but  to  the  best  of  my  remembrance  I  was  told  before,  and  a 
man  came  to  me  on  the  comer  of  Miller's  Hotel  and  told  me  a  man  was 
shot  down  there,  but  that  was  not  my  first  knowledge  of  it.  I  want 
to  clear  it  up. 

Q.  All  I  want  is  to  get  it  clear.  I  don't  make  any  point  of  it.  I 
want  to  take  up  the  question  of  those  lights,  Major. 

(Counsel  for  the  accused  asked  the  court's  indulgence  a  few 
minutes). 

The  court  then  took  a  recess  until  3.55  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  judge-advocate,  the  accused,  his  coun- 
sel, and  the  reporter  resumed  tneir  seats. 

Q.  I  want  to  clear  up  for  the  comt,  Major,  the  location  of  the  hghts, 
and  particularly  with  reference  to  the  Miller  Hotel.  I  will  hand  you 
that  picture.  Do  you  identify  that  as- the  Miller  Hotel,  front  view?— 
A.  Yes,  sir. 

Q.  And  it  faces  on  what  street? — ^A.  Elizabeth  street. 

Q.  And  the  rear  of  that  hotel  is  where? — ^A.  It  is  the  alley  that  runs 
behind  the  hotel  into  Tliirteenth  street. 

Q.  There  is  in  that  picture  in  the  rear  of  the  hotel  either  a  continu- 
ation of  the  building  or  a  1-story  building  disconnected,  which  is  it? — 
A.  There  is  a  2-story  building  that  runs  back  to  the  alley. 

O.  I  will  ask  you,  the  part  of  this  building  that  has  three  stories, 
is  that  all  there  is  of  the  Miller  Hotel? — ^A.  No,  sir;  there  is  another 
building. 

Q.  Back  of  it? — ^A.  To  the  south  and  runs  back  to  the  alley.  It  is 
a  2-story  building. 
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Q.  No;  I  mean  back  there.  I  am  speaking  of  on  the  Thirteenth 
street  side. — ^A.  It  is  all  one  building,  tnree  stories  high. 

Q.  Now,  what  is  that  in  the  rear  of  the  Miller  Hotel,  considering 
the  rear  to  refer  to  the  part  toward  Washington  street? — A..  There 
is  an  alley  there  and  a  l-storjr  building  on  the  comer. 

Q.  What  is  that  1-story  building? — ^A.  The  Boladk  store. 

Q.  Then  the  alley  we  have  heard  so  much  about  is  between  the 
3-story  building,  known  as  the  Miller  Hotel,  and  the  Bolack  store? — 
A,  Yes,  sir. 

Q.  Now.  in  your  testimony  before  Mr.  Purdy,  as  I  read  it,  you 
were  askea  this  question:  ''Then  where  was  the  next  light? — ^A.  The 
next  light  was  the  one  in  front  of  the  Miller  Hotel  office,  an  acetylene 
light,  and  one  in  the  court  yard  of  the  Miller  Hotel;  also  an  acetylene 
light." — A.  Yes,  sir;  it  is  an  acetylene  jet  in  front  of  the  office;  that 
wasn't  Ut,  but  the  one  in  the  courtyard  was  lit  and  a  light  in  the 
office.  That  might  convey  a  wrong  impression.  I  don't  think  that 
light  was  lit;  it  was  the  one  in  the  oflSce  and  the  one  in  the  courtyard. 

Q.  Then  the  jet  vou  refer  to  in  your  evidence  before  Mr.  Puray  as 
being  in  front  of  the  office  was  not  lighted  that  night?-  A.  I  don't 
remember. 

Q.  Examining  that  picture  I  notice  that  on  Elizabeth  street  there 
is  an  entrance  about  tne  middle  of  the  3-story  building?  —A.  Right 
here  (indicating). 

Q.  And  then  just  on  the  comer  turning  toward  Thirteenth  street 
and  coming  toward  Washington  there  is  another  door? — ^A.  Yes,  sir. 

Q.  Which  is  the  main  entrance  to  the  office? — ^A.  The  one  that  is 
generally  used  is  the  one  on  Elizabeth  street;  the  smaller  one  of  the 
two. 

Q.  Where  is  the  office  with  respect  to  these  two  doors?—  A.  Those 
two  doors  open  into  the  office. 

Q.  They  Doth  open  into  the  office? — A.  Yes,  sir. 

Q.  You  spoke  of  the  desk;  where  is  the  light  that  you  referred  to 
in  the  office  with  respect  to  the  desk? — A.  I  don't  know. 

Q.  Do  you  remember  whether  that  light  was  lighted  or  not? — A. 
There  was  a  light  in  the  room. 

Q.  There  was  a  light  in  the  office? — A.  Yes,  sir. 

Q.  Was  that  a  lamp? — ^A.  I  don't  know. 

Q.  You  don't  remember  whether  that  was  a  lamp  or  what? — A.  I 
don't  know  whether  it  was  a  lamp;  I  don't  remember  positively,  and 
my  inclination  is  that  it  was  a  lamp. 

Q.  Do  you  remember  where  it  sat  with  respect  to  the  desk?  Is 
your  memory  accurate  enough  to  tell  us  that? — ^A.  I  don't  remember 
just  now. 

Q.  Well,  as  I  understand  it,  about  the  center  of  this  3-story  building 
is  where  the  acetylene  jet  is? — A.  I  don't  know  whether  it  was  lit  or 
not;  there  was  one  jet. 

Q.  You  stated  first  you  thought  it  wasn't  lighted? — A.  I  don't 
know. 

Q.  And  just  around  this  corner — near  the  corner — as  shown  by 
that  plat,  is  one  of  the  entrances  to  the  office  Which  is  in  that  shape — 
perhaps  I  had  better  call  that  Thirteenth  street  and  Elizabeth  street  ? — 
A.  Yes,  sir. 

O.  Will  you  come  over  here  just  a  minute.  At  this  mark  ^^05," 
is  tnat  the  courtyard? — ^A.  Yes,  sir. 
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Q.  As  a  matter  of  fact,  aren't  those  round  red  circles  supposed  to  be 
lights? — ^A.  The  hghts  come  up  from  the  wall  right  here  inside  the 
courtyard. 

Q.  That  is  the  jet  you  spoke  of? — ^A.  That  is  the  jet  that  was  lit. 

Q.  That  was  light  that  night — a  bright  light? — A.  Yes,  sir. 

Q.  But  that  couldn't  shine  on  Thirteenth  street? — ^A.  No;  but 
there  is  a  window  here  and  a  light  in  here  (indicating). 

Q.  Well,  that  was  a  lamp?— A.  I  think  so. 

Q.  Was  that  the  only  light  that  could  have  shown  on  Thirteenth 
street?  Was  this  light  in  that  place  there  shining  in  through  the 
window  or  door? — A.  This  was  a  very  bright  acetylene  jet.  You  can 
see  everything  was  light  around  there. 

Q.  I  understand  that,  but  what  I  want  to  get  at  is,  was  that  the 
only  light  shining  on  Thirteenth  street,  except,  of  course,  this  comer 
light  here  (referring  to  the  light  on  the  comer)  ? — ^A.  Yes,  sir. 

Q.  Now,  you  stated  in  your  direct  examination,  speaking  of  these 
hghts,  you  were  asked,  'How  was  that  front  of  Miller's  Hotel 
lighted? "  and  you  said  ''By  an  acetylene  jet  in  the  courtyard  and  by 
a  light  in  the  office."     That  is  correct,  is  it? — ^A.  Yes,  sir. 

Q.  Now,  you  said  in  your  direct  examination,  in  answer  to  the 
question  in  your  narrative  testimony,  and  you  were  told  to  go  on. 
and  you  said  you  walked  under  the  lamp  post  and  looked  up  ana 
down  Thirteenth  street  and  then  walked  back  across  the  street  to 
Miller's  Hotel,  and  the  front  was  brilliantly  lighted  up ;  that  was  what, 
light? — ^A.  That  was  from  that  acetylene  light  and  from  the  lamp 
across  the  street,  and  made  a  bright  light  across  the  street,  and  also 
the  light  that  came  from  the  office. 

Q.  There  were  no  hghts  outside  the  Miller  Hotel  building,  except 
the  street  lights? — A.  That  is  all. 

Q.  Where  did  you  run  into  that  crowd  that  night? — A.  Which 
crowd  ? 

Q.  The  one  that  you  said  was  angry  and  excited,  that  you 
harangued  with  or  addressed. — ^A.  In  front  of  the  Ruby  Saloon. 

Q.  Where  is  the  Ruby  Saloon  with  respect  to  the  Miller  Hotel? 
Will  you  go  up  there  to  the  map  and  show  the  court? — A.  This  is  the 
Miller  Hotel,  and  this  is  the  Ruby  Saloon  (indicating). 

The  judge-advocate: 
Give  the  number,  please. 

A.  Nos.  8  and  3. 

Q.  Had  you  been  down  to  the  Miller  Hotel  at  the  time  you  met 
that  crowd,  or  was  that  when  you  first  came  down? — ^A.  I  met  that 
crowd  as  I  came  back.     Thev  were  congregating  right  along. 

Q.  But  before  you  went  down  to  Major  Penrose  you  run  into  a 
crowd? — A.  That  is  the  crowd,  because  I  went  down  to  the  Miller 
Hotel.  When  I  first  come  in  front  of  the  Crixell  saloon,  and  I 
walked  down  to  Wreford^s  saloon  and  looked  up  and  down  the  street; 
walked  diagonally  across  to  Miller^s  Hotel  and  called  out  if  anyone 
was  there.  Then  I  come  back  down  in  front  of  the  Ruby  Saloon, 
where  I  had  left  my  police,  and  the  people  were  congregating. 

Q.  How  many  people  were  there  at  that  time?^ — A.  Well,  in  a  few 
minutes  there  must  have  been  under  200  people. 

Q.  That  is  the  crowd  that  you  spoke  of  as  being  armed? — A. 
Yes,  sir. 
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Q.  And  that  is  the  crowd  that  you  referred  to  when  you  spoke  to 
Major  Penrose  in  going  out  of  the  gate,  and  told  him  that  he  must 
keep  his  men  in  that  night;  that  you  had  prevented  that  armed 
crowd  from  rushing  the  post?  That  is  the  crowd  you  referred  to?— 
A.  I  referred,  when  I  said  that  to  Major  Penrose,  to  all  the  citizens 
and  the  crowd  generally. 

Q.  But  when  you  spoke  of  the  300  people,  that  is  the  crowd  you 
meant? — ^A.  Yes,  sir;  that  is  the  crowd.  I  probably  spoke  in  the 
excitement,  and  1  may  have  said  300  people. 

Q.  Did  you  examine  any  of  their  pistols  or  guns  to  see  if  they  had 
been  fired  f— A.  No,  sir. 

Q.  Did  you  have  them  examined? — ^A.  No,  sir. 

Q.  You  didn't  take  any  precautions  as  mayor  to  find  out  if  any  of 
this  infuriated  crowd  of  citizens  had  fired  their  guns  or  pistols? — ^A. 
No,  sir.  There  were  many  prominent  citizens  and  worthy  citizens 
there,  and  I  didn't  think  it  necessary. 

Q.  Were  there  not  some  there  that  were  not  so  worthy  and  so 
prominent? — ^A.  I  didn't  notice  especially.  It  was  a  general  gath- 
ering. 

Q.  But  you  didn't,  yourself,  either  examine  those  arms  to  see  if 
they  had  been  fired,  nor  did  you  officially  have  them  examined  then 
or  at  any  time  afterwards? — A.  No,  sir. 

Q.  Tell  us  some  of  the  remarks  tnat  this  collection  of  eminent  and 
respectable  citizens  made  there;  you  say  they  were  infuriated?  Give 
the  court  something  of  what  that  class  of  men  stated  about,  and  who 
they  were. — ^A.  I  can't  specially  say  except  that  they  were  excited — 
naturally  indignant. 

(^.  I  didn't  ask  what  their  feelings  were.  What  did  they  say, 
Maior?  That  is  what  I  want  to  get  at. — A.  They  said  that  the  negroes 
had  done  this  and  that  they  had 

Q.  Who  said  that? — A.  Some  of  the  people  that  were  there. 

Q.  Can  you  tell  us  anything  that  any  of  the  eminent  and  respecta- 
ble citizens  said  there?  Let's  confine  it  to  that  class;  I  don't  want  to 
go  into  the  rabble. — A.  They  assisted  me  from  the  first. 

Q.  Can  you  tell  me  anything  anyone  said? — ^A.  That  it  was  an 
outrage. 

Q.  Who  was  it? — ^A.  I  can't  tell  you.  Imagine  yourself  in  the 
same  position  and  you  wouldn't  remember  any  more  than  I  am 
remembering. 

Q.  Yes,  sir;  and  that  was  six  or  seven  or  eight  months  ago? — 
A.  Yes,  sir. 

Q.  I  simply  want  to  find  out  if  vou  can  remember  anything  any 
particular  citizen  said  that  night  ? — A.  No,  sir;  except  that  I  addressed 
them  several — several  citizens  whom  I  can  remember — Mr.  Parks, 
for  instance;  he  is  now  dead.  He  was  an  attorney  and  he  got  up 
and  sustained  me  in  my  remarks  and  said  that  I  was  right,  that  they 
ought  to  go  home.  Mr.  Ratcliffe,  also;  Mr.  Webb,  the  district  clerk, 
and  the  county  clerk  readily  assisted  me  in  getting  those  people  home. 

Q.  How  did  Mr.  Parks  come  to  his  death? — A.  He  fell  from  a 
window. 

Q.  When  was  that? — ^A.  I  don't  remember. 

Q.  With  respect  to  this  date  ? — A.  Within  a  month  after. 

Q.  Is  that  the  same  Parks  that  defended  the  soldier?    He  was  a 
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lawyer,  was  he  not? — ^A.  Yes,  sir;  but  I  don't  know  about  defending 
the  soldier — what  soldier? 

Q.  A  soldier  by  the  name  of  Baker. — A.  I  didn't  know  that. 

Q.  Was  Judge  Welch  there  that  night? — ^A.  Judge  Welch  or  Judge 
Wells? 

Q.  Welch. — A.  No,  sir;  he  wasn't  there. 

Q.  Did  all  those  people  go  right  home? — ^A.  They  went  away  in 
groups. 

Q.  None  of  them  there  when  vou  came  back;  I  mean  from  your 
visit  to  Major  Penrose — I  am  talking  about  eminent  and  respectable 
people,  not  the  rabble  ? — A.  I  do  not  remember  any  being  there  except 
the  police  and  a  few  special  officers — citizens  that  I  told  to  go  get  their 
guns  and  come  and  remain  with  me. 

Q.  When  did  you  tell  them  that  ? — A.  Before  I  went  down  to  the 
post. 

Q.  Before  you  went  down  with  Captain 'Lyon  you  selected  a  num- 
ber of  citizens  and  told  them  to  wait  there? — A.  Yes,  sir. 

Q.  About  how  many? — A.  I  think  there  were  about  8 — under  lO. 

Q.  Now,  are  you  quite  positive  in  your  recollection  that  there  were 
only  those  men  and  the  police  when  you  came  back?— A.  I  don't 
remember  seeing  any  more. 

Q.  There  might  have  been  some  others? — A.  There  might  have 
been  some  others.  If  there  were  they  were  reputable  citizens  who 
were  allowed  to  stay  there. 

Q.  How  about  the  hoity-toity? — A.  They  got  off  the  street^  and  I 
saw  that  they  did. 

Q.  When?-r^A.  I  gave  my  instructions  to  the  chief  of  police. 

Q.  When?— A.  Before  I  went  down,  and  he  proceeded  to  execute 
them. 

Q.  There  wasn't  any  more  firing  at  all  that  night? — A.  No,  sir; 
none  at  all. 

Q.  Lets  take  up  this  question  of  your  meeting  Captain  Lyon.  He 
was  at  the  front  of  his  company? — A.  Yes,  sir. 

Q.  How  was  the  company  formed  at  that  time? — A.  My  impression 
was  that  they  were  marching  in  column  of  fours. 

Q.  You  won't  be  positive  about  that? — A.  Not  specially;  no,  sir* 

Q.  Whereabouts,  with  respect  to  the  front  of  the  company,  was  it 
that  this  disturbance  occurred  that  you  spoke  of  that  he  nad  to  speak 
twice? — A.  Near  the  rear  of  the  column. 

Q.  How  many  men  stepped  out  of  the  ranks  there  ? — A.  Not  more 
than  four,  I  don't  think;  maybe  less. 

Q.  Now,  you  stated  that  those  men  were  surly;  he  had  to  order 
them  back  twice.  I  wish  j^ou  would  tell  the  court  what  they  did  to 
indicate  surliness? — A.  Captain  Lyon  said  "Fall  back,"  as  near  as  I 
can  remember  or  something  of  that  kind. 

Q.  Said  what?— A.  ''Get  into  ranks;"  ''Fall  back  into  ranks." 

O.  Is  that  all? — A.  Then  I  think  he  said  "Damn  you,  get  back  into 
ranks."     I  don't  think  he  said  it  more  than  twice. 

Q.  Did  the  men  do  so? — A.  Yes,  sir. 

Q.  What  did  the  men  say? — A.  "Captain,  these  men  have  guns,'' 
or  "this  man  has  a  gun." 

Q.  Now,  did  the  captain  reply  to  that  at  all? — ^A.  I  was  the  first 
one  to  take  it  up,  and  the  captain  come  behind  me  and  I  don't  remem- 
ber what  he  said;  he  ran  down  the  flank  of  the  company. 
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Q.  Now,  as  a  matter  of  fact,  these  men  did  reply  when  he  told  them 
to  get  into  ranks  "Captain,  this  man  has  got  a  gun?" — ^A.  Said  it 
befo/e  he  started  to  run  bacK. 

Q.  What  reply  did  they  make  ?  I  understood  you  to  say  that  when 
the  captain  said  "Get  back  in  ranks,''  the  men  said  "This  man  has  a 

Fm." — A.  They  had  said  it  before  when  thej^  walked  out  of  ranks, 
think  they  made  that  remark  before  the  captain  said  anything  at  all, 
"Captain,  this  man  has  a  gun,"  or  "These  men  have  guns,"!  don't 
remember  which.  I  don't  remember  Captain  Lyon  saying  anything 
until  he  got  down  there. 

Q.  You  told  Captain  Lyon  this  man  was  one  of  your  oflBcers? — ^A. 
Yes,  sir. 

Q.  And  he  told  them  that,  and  they  then  let  him  go? — A.  Yes,  sir. 

Q.  But,  as  a  matter  of  fact,  didn't  they  have  that  man  sur- 
rounded?—A.  No,  sir. 

Q.  You  are  sure  about  that,  now? — A.  I  don't  think  so;  he  was 
standing  on  the  edge  of  the  sidewalk,  and  the  company  marched 
down  the  middle  of  the  street. 

Q.  As  a  matter  of  fact,  now,  I  would  like  your  best  recollection 
about  that,  because  we  want  to  know.  As  a  matter  of  fact,  hadn't 
these  men  that  stepped  out  of  ranks  pinched  and  surrounded  him 
so  as  to  prevent  him  from  doing  anything  with  his  gun? — A.  I  don't 
think  they  had. 

Q.  Then  that  might  have  been  the  case? — A.  I  saw  the  whole 
lei^h  of  the  companv  from  them. 

O.  Was  there  anything  else  that  indicated  surliness  on  their  part? — 
A.  No,  sir. 

a.  You  never  spoke  of  their  being  surhr  before  to  anybody,  oflBi- 
y? — A.  I  don  t  know  that  I  have  officially,  but  I  have  spoken 
of  it. 

Q.  But  it  doesn't  appear  in  your  testimony? — A.  No,  sir;  that 
was  elicited  from  me  in  questions  yesterday. 

Q.  But  I  want  to  get  at  just  what  these  men  did  or  said  that  indi- 
cated surliness? — A.  I  have  already  said. 

Q.  Was  it  from  what  you  said,  and  there  was  nothing  else  to  indi- 
cate to  you  that  they  were  surly  ?— A.  That  is  all. 

Q.  You  couldn't  see  their  expressions  at  all? — A.  No,  sir. 

Q.  And  aside  from  the  fact  that  he  had  to  repeat  his  order  for  them 
to  get  into  ranks,  there  was  no  surliness  ?— A.  That  is  all. 

Q.  Now,  lets  go  back  to  the  question  of  these  shells.  I  wish  you 
would  tell  the  court  just  where  shells  were  found? — A.  As  far  as  I 
am  concerned,  I  can  tell.     I  found  some  shells  in  the  allev. 

Q.  Right  there  at  the  Miller  Hotel?— A.  Right  in  front  of  Fred 
Starck's  house. 

Q.  Did  you  yourself  the  next  day  find  any  in  Thirteenth  street 
outside  of  those  you  found  at  the  alley? — A.  At  the  mouth  of  the 
alley  on  Thirteenth  street,  I  did  that  morning. 

Q.  But  you  didn't  find  any  to  the  nortlieast — that  street  that 
runs  northeast  and  southwest,  Thirteenth  street? — A.  Yes,  sir. 

Q.  Now,  did  you  find  any  to  the  northeast  on  Thirteenth  street  or  to 
the  southwest  ?— A.  The  only  shells  I  found  were  by  the  comer  of  the 
Miller  Hotel  and  the  alley,  outside  the  alley,  and  in  front  of  Fred 
Starck's  house. 
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Q.  Do  you  know  oflScially  of  any  others  being  found  there? — ^A.  As 
mayor  of  the  city,  some  more  were  turned  into  me. 

Q.  I  mean  on  Thirteenth  street  ?— A.  I  didn't  see  anybody.    ^  ^ 

Q.  You  examined  that  locaUty  pretty  carefully  the  next  morning 
aroimd  the  Miller  Hotel? — ^A.  Yes,  sir;  but  they  had  all  been  picked 
up. 

Q.  None  had  been  reported  to  you  or  you  didn't  know  of  any  being 
foimd  in  Thirteenth  street,  either  northeast  or  southwest  of  the  alley 
there? — ^A.  I  wasn't  told  where  they  were  picked  up. 

Q.  And  you  personally  know  nothing  of  it  by  any  official  reports 
to  you?— A.  Except  hearsay. 

Q.  Were  any  shells  of  any  kind  turned  in  to  you  except  those  that 
you  testified  to  having  notch  for  cUps? — ^A.  That  is  the  only  kind  of 
shells. 

Q.  How  do  you  account  for  this  .45-caliber  pistol  shot  and  the 
Mauser  shots  that  you  have  referred  to?— A.  Probably  shooting  from 
houses. 

Q.  You  don't  know  from  where  they  were  shot? — ^A.  No,  sir;  only 
from  the  windows  being  thrown  up.  They  were  not  in  that  part  of 
town;  only  one  kind  oi  shots  came  from  there. 

Q.  You  don't  know  where  any  other  shooting  did  occur? — ^A.  I 
only  know  the  shells  that  were  turned  in  to  me. 

Q.  There  was  no  shell  evidence  of  any  other  kind  of  shooting? — ^A. 
No.  sir. 

Q.  Coming  back  to  that  company,  you  testified  that  your  brother, 
Dr.  Joe  Combe,  helped  this  company? — ^A.  No,  sir;  Captain  Lyon 
told  me  so  and  so  did  Dr.  Combe. 

Q.  You  didn't  testify  to  that  as  your  own  knowledge? — ^A.  No,  sir; 
except  hearsay. 

Q.  Major,  did  you,  yourself,  see  any  soldiers  that  night  aside  from 
those  that  escorted  you  in  the  garrison  and  those  you  said  you  saw 
inside  the  garrison  ? — ^A.  No,  sir. 

Q.  Now,  you  went  back  and  you  examined  the  wounds  in  this  man 
Frank  Natus,  did  you? — ^A.  Yes,  sir. 

Q.  You  are  familiar  with  gunshot  wounds? — ^A.  Yes,  sir. 

Q.  You  have  had  five  years'  experience  and  have  seen  quite  a  lot  of 
it?— A.  My  service  was  mostly  executive,  but  I  saw  some. 

Q.  Considerable  gunshot  wounds? — ^A.  Yes,  sir;  I  saw  some. 

Q.  I  wish  you  would  tell  the  court  what  the  effect  of  these  high- 
power  jacketed  cartridsjes  is  on  the  different  objects?  First,  you  may 
take  up  the  person.— A.  I  don't  know  much  about  high-power  rifles, 
as  far  as  the  effect  is  concerned.  I  know  that  the  explosive  zone  is 
within  500  yards  and  up  to  1,200  or  1,500  yards  is  called  the  human. 
I  am  giving  you  just  what  I  know  about  that.  After  that  the  bullet 
begins  to  tumble  and  its  tearing  effect  is  very  greaC. 

Q.  Now,  what  is  the  effect  of  a  steel-jacketed  bullet  on  the  human 
flesh  in  the  zone  from  100  to  500  yards? — A.  It  is  explosive  when  it 
strikes  bone. 

^  Q.  I  didn't  ask  about  bone.  Let's  confine  ourselves  to  the  ques- 
tion. What  is  the  effect  on  human  flesh  ? — A.  My  experience  is  that 
it  makes  a  clear-cut  wound. 

Q  And  as  I  understood  you  the  other  day  in  testifying  about  this 
one  wound  in  Natus,  you  stated  that  there  was  no  perceptible  differ- 
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ence  to  the  layman's  eye  between  the  exit  and  the  entrance.— A.  Yes, 
8U-;  I  did. 

Q.  And  I  also  understood  you  to  say  that  the  orifice  of  exit  was 
practically  the  same  size? — ^A.  Yes,  sir;  in  this  case. 

O.  You  are  not  really  positive  in  your  own  mind  whether  it  went 
in  the  left  side  and  came  out  the  right  or  the  reverse — it  is  your  judg- 
ment?— A.  It  is  my  judgment. 

Q.  You  wouldn't  swear  positively  it  went  in  on  either  side? — ^A.  No, 
sir;  I  wouldn't. 

(^.  So  that  so  far  as  the  flesh  is  concerned,  within  the  range  we  are 
taking — about  from  100  to  500  yards — there  is  a  clean-cut  hole? — 
A.  There  may  be  pulpifying  on  the  inside,  but  as  far  as  the  orifices  are 
concerned,  they  are  the  same  size. 

Q.  Was  there  any  pulpification  in  this  man? — A.  There  was  no 
post-mortem  held;  but  from  the  fact  that  he  died  very  suddenly, 
there  must  have  been. 

Q.  If  there  was  no  post-mortem,  how  do  you  know  the  man  died 
from  the  effect  of  a  gunshot  wound?— A.  Because  the  evidence  was 
there;  he  died  and  had  these  two  wounds,  and  there  was  nothing  else 
to  say. 

Q.  Do  you  mean  to  say  that  because  a  man  had  a  wound  that  it 
is  ipso  facto  that  he  died  from  that  wound? — ^A.  I  am  telling  you 
what  I  saw. 

Q.  Is  it  or  is  it  not  a  fact  that  if  you  go  up  and  find  a  man  dead 
with  a  gunshot  woimd  in  him,  are  you  going  to  swear  that  that  killed 
him  by  simply  looking  at  the  orifice  and  the  exit? — A.  I  came  to  the 
conclusion  from  the  wound  on  the  body. 

Q.  Is  that  your  practice  in  post-mortems? — ^A.  No,  sir;  there  was 
no  post-mortem  ordered. 

S.  As  a  matter  of  fact,  might  not  a  man  have  had  those  wounds 
died  from  heart  disease,  so  far  as  your  examination  established? — 
A.  No;  not  in  this  case. 

Q.  What  is  there  about  it  that  makes  you  so  certain,  if  there  was 
no  post-mortem? — A.  Because  he  was  a  vigorous  man  and  a  young 
man. 

O.  Have  you  never  seen  a  vigorous  young  man  have  heart  disease  ? — 
A.  Not  a  vigorous  young  man. 

Q.  Have  you  never  seen  a  man  apparently  vigorous  that  had 
heart  disease? — A.  Yes,  sir. 

Q.  Do  you  know  of  your  own  knowledge,  from  the  examination 
of  Mr.  Natus,  that  he  didn't  have  heart  disease? 

The  witness: 

May  it  please  the  court  and  counsel  for  the  accused,  I  am  statins  to  the  court  what 
I  actually  saw,  and  if  I  am  here  to  pve  expert  testimony  I  should  lilce  to  be  informed 
by  the  court.    This  is  going  into  the  expert  realm. 

Counsel  for  the  accused: 

I  think  we  have  a  right  to  know  why  this  witness  came  to  his  conclusion  that  this 
man  died  from  the  effect  of  that  wound.  He  so  swore  before  this  court  yesterday,  and 
he  went  further  and  he  said  to  ordinary  man  and  to  some  physicians  inexperienced 
that  they  probably  could  not  determine  between  the  size  of  tne  orifice  of  entrance  and 
the  orifice  of  exit.  His  entire  testimony,  his  record,  not  only  as  a  physician  but  as  a 
soldier,  stamps  him,  and  he  was  practically  introduced  as  such,  and  he  did  testify 
positively  that  this  man  died  from  the  effect  of  that  wound,  and  we  are  going  to  insist 
on  knowing  how  he  arrived  at  the  conclusion  how  he  died. 
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The  Judge- Advocate: 

I,  too,  would  like  to  know  if  Doctor  Combe  is  to  be  employed  as  an  expert  wit- 
ness, because  to  ro  employ  him  I  would  have  to  secure  autnonty  to  pay  him  fees  a& 
such. 

Counsel  for  the  accused: 

The  question  of  fees  is  entirely  in  the  domain  of  the  judge-advocate  and  the  court, 
but  the  question  of  a  witness  coming  here  and  swearing  that  a  man  was  shot  and  died 
as  the  result  of  a  gunshot  wound,  we  have  the  right  to  go  into  every  particular  of  it. 
It  isn't  a  question  of  expert  testimony;  we  didn't  hire  this  witness;  we  are  crosB- 
examining  this  witness  on  questions  he  testified  to  in  his  direct  examination. 

The  President: 

Has  the  judge-advocate  any  objection  to  the  question  that  has  been  asked? 

The  Judge-Advocate: 

I  have  made  no  objection;  the  witness  made  the  objection. 

The  President: 

The  question  will  be  answered  then. 

A.  I  would  like  to  refresh  my  memory. 

Q.  You  stated,  I  believe,  although  it  was  not  recorded,  that  you 
are  the  family  physician  of  this  man  Frank  Natus  ^— A.  Yes,  sir. 

Q.  Did  you  give  a  certificate  to  the  coroner  as  to  the  cause  of  his 
death? — A.  My  certificate  is  here  and  simply  states  that  the  said 
Frank  Natus  died  almost  instantly  from  the  enects  of  said  woimds  on 
about  12  o'clock  at  night  of  August  13,  A.  D.  1906. 

Q.  That  is  the  certificate  you  gave  to  the  coroner? — ^A.  Yes,  sir. 

O.  Didn't  you  testify  that  you  were  called  to  that  coroner's  inquest^ 
in  the  direct  examination? — ^A.  The  justice  of  the  peace;  yes,  sir. 

Q.  That  was  as  you  came  back  from  visiting  Major  Penrose? — ^A. 
Yes,  sir. 

Q.  And  it  was  at  that  time  that  you  examined  this  man? — ^A.  Yes, 
sir. 

Q.  And  if  I  recollect  right  you  testified  as  to  finding  two  wounds? — 
A.  Yes,  sir;  right  throu^  the  body. 

Q.  Where  were  the  two  wounds? — A.  I  believe  one  orifice  was 
about  between  the  seventh  and  eighth  ribs  and  the  other  a  Uttle  lower 
on  the  other  side. 

Q.  In  your  certificate  you  stated  there  were  two  bullet  holes  inflicted 
by  the  same  projectile — then  there  were  not  two  wounds,  really?— A 
if o.  sir;  there  were  two  wounds. 

Q.  Well,  you  certified  that  this  man  came  to  his  death  as  a  residt 
of  that;  now,  I  ask  you,  as  his  family  physician,  did  you  ever  examine 
to  see  if  he  had  heart  disease? — A.  No,  sir;  I  treated  him  at  various 
times,  but  I  never  examined  for  that. 

Q.  You  don't  know,  as  a  matter  of  fact,  whether  he  had  heart 
disease? — A.  No,  sir. 

Q.  What  was  there  besides  examining  the  outside  of  these  two 
orifices  that  enabled  you  to  swear  that  he  died  from  the  effect  of  that 
wound  at  that  particular  time? — ^A.  None  whatever,  except  I  saw 
the  evidences  of  the  wound  effected  by  a  high-power  rifle,  and  it  was 
my  opinion  he  died  from  the  effect  of  it. 

Q.  But  you  don't  know;  he  may  have  died  from  heart  disease? — 
A.  There  is  a  possibility. 
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Q.  You  didn't  make  any  examination  to  see  whether  any  of  the 
flesh  was  pulpified? — ^A.  No,  sir. 

Q.  Was  there  any  evidence  of  it? — ^A.  No,  sir. 

Q.  Now,  when  you  said  that  flesh  pulpifies  when  struck  by  a  bullet, 
tell  us  under  what  conditions — what  circumstances — ^within  this  range 
that  you  snoke  of,  where  would  you  look  for  this  pulpification?— A. 
In  just  such  a  one  as  that;  in  the  soft  parts.  If  it  should  strike  the 
liver  or  any  of  the  organs,  the  spleen,  the  bullet,  in  its  course  will 
do  that.     It  has  great  velocity. 

Q.  It  would  not  make  a  clean  puncture  through  the  hver  or  the 
spleen  at  that  range? — ^A.  I  don't  think  it  would. 

Q.  Have  you  ever  seen  such  a  bullet  hole? — ^A.  Yes,  sir. 

Q.  Have  you  ever  seen  it  where  it  didn't? — ^A.  No,  sir. 

Q.  Then  you  always  look  for  the  pulpifying  process  in  the  Kver  and 
the  spleen?— A.  Yes,  sir. 

Q.  How  about  the  flesh? — ^A.  If  it  is  external, it  makes  a  clean  cut; 
one  just  the  size  of  tho  bullet. 

Q.  Then,  in  the  outer  skin  and  the  flesh  riorht  outside  the  bone  it 
would  make  a  clean-cut  hole  ?^-A.  You  should  look  for  eversion  or 
turning  out. 

Q.  What  do  you  mean  by  an  eversion? — ^A.  Where  the  bullet  goes 
in,  going  through  the  flesh,  there  will  be  a  slight  inversion. 

Q.  Turning  in  of  the  flesh? — ^A.  Turning  in  with  the  force  of  the 
bullet  where  it  goes  through  the  bodv,  and  where  it  comes  out  there 
should  be  ^  slight  eversion,  and  I  will  state  that  I  didn't  notice  this 
in  this  case.  Both  bullet  wounds  were  about  the  same  size,  and  the 
reason  I  have  said  it  was  probable  the  man  was  shot  from  the  right, 
it  is  a  matter  of  opinion,  because  I  thought  the  other  one  was  a  larger 
wound. 

Q.  Let's  see  if  I  get  your  meaning  clear.  A  shot  of  that  kind  going 
through  the  muscular  part  of  the  leg,  for  instance,  you  would  not 
look  for  pulpifying  of  the  flesh  there,  just  through  the  fleshy  part? — 
A.  It  would  tear  throiigh  the  surface  of  the  body. 

Q.  In  what  way?  I  am  talking  about  within  this  range  of  500 
yards. — A.  If  it  hits  the  fleshy  part  of  the  body,  my  expenence  has 

Sroven,  as  it  has  been,  is  that  it  will  make  a  clean  cut  wound  in  the 
esh.     If  it  strikes  a  bone  it  will  shatter. 

Q.  Tell  us  just  what  you  mean  by  the  effect  on  the  bone,  as  far  as 
you  can  judge. — A.  It  tears  the  bone,  breaks  it  all  up,  shatters  the 
bone  at  that  place. 

Q.  But  a  bullet  going  straight  through  the  leg  striking  the  bone — 
I  mean  going  directly  through  from  one  side  to  the  other,  trans- 
versely, would  you  expect  to  find  any  pulpifying  of  the  flesh? — 
A.  Yes,  sir;  because  the  bone  that  goes  before  the  oullet  would  tear 
the  tissues  up. 

Q.  Does  that  take  out  large  pieces  of  the  bone  ordinarily? — A.  Oh, 
it  shatters  the  bone  considerably. 

Q.  About  what  size  piece  of  bone  would  it  take  through? — A* 
That  is  impossible  for  me  to  say. 

Q.  Can't  you  give  the  court  some  sort  of  an  idea  of  that? — A.  No 
further  than  what  I  have  said. 

Q.  Let's  take  up  this  Heutenant  of  police.  You  testified  in  vour 
examination  before  Mr.  Purdy,  as  I  recollect,  that  you  went  down 
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with  your  brother  to  help  dress  his  wound  that  night? — A.  As  I  said 
y^terday,  I  went  in  there  and  examined  it  hurriedly;  I  made  my 
statement  yesterday. 

Q.  Did  you  see  it  .after  that  at  all? — A.  I  saw  the  woimd  after  the 
amputation;  saw  the  stump. 

Q.  Were  you  present  at  the  operation? — A.  No,  sir;  I  couldn't  be. 

Q.  I  wish  you  would  tell  the  court  just  how  that  struck  this  man, 
and  where — ^mdicate,  won't  you? — A.  Well,  a  part  of  it  would  be 
hearsay. 

Q.  Well,  you  saw  the  wounds? — ^A.  I  saw  the  wound  with  a  gauze 
bandage  over  it,  and  helped  put  more  of  it  on,  and  through  this  thin 
gauze  bandage  1  could  see  the  pieces  of  the  bone  sticking  out,  or  the 
phalanges  dropping  over^  and  his  hand  was  pretty  well  torn. 

Q.  Where  was  the  orifice  of  entrance? — ^A.  I  could  tell  that  ft  was 
higher  up. 

Q.  You  don't  know  anything  about  as  to  where  the  bullets  struck 
that  man? — A.  Except  as  I  saw  his  hand  that  night. 

Q.  You  don't  know,  as  a  matter  of  fact,  what  direction  it  came 
from? — ^A.  No,  sir;  I  couldn't  tell  anything  about  that  except  that 
his  hand  was  shattered. 

Q.  Is  his  brother  going  to  testify  here? — ^A.  No,  sir. 

The  Judge-Advocate: 
He  hasn't  been  summoned. 
Counsel  for  the  accused: 

Has  anybody  been  summoned  by  the  prosecution  at  all  that  can  tell  ub  as  to  that? 
The  Judge-Advocate: 
Not  that  I  know  of. 

Q.  Well^  you  stated  you  saw  the  stump  of  the  hand;  was  there 
anything  m  that  to  indicate  the  direction  from  which  the  bullet 
came? — ^A.  Oh,  no;  the  arm  was  amputated. 

Q.  How  far -up  from  the  wrist  was  it  amputated? — ^A.  I  don't 
remember;  well  up  the  arm. 

The  Judge-Advocate: 
Up  the  arm.    I  take  it  that  you  mean  the  forearm? 

A,  The  forearm;  yes,  sir. 

Chas.  E.  Hat,  Jr., 
Captain  and  Judge- Advocate,  Judge-Advocate. 


Headquarters  Department  of  Texas, 

San  Antonio,  Tex,,  February  I4,  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  previous  day's  proceedings  was  dispensed  with. 

The  cross-examination  of  Mayor  Combe  continued,  after  he  was 
duly  cautioned  that  he  was  still  under  oath. 

Q.  I  want  to  ask  a  few  questions  more  about  this  certificate  you 
gave.     Do  you  know  of  your  own  knowledge  that  this  man  Frank 
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Natus  died  almost  instantly  from  the  effects  of  that  gunshot  wound  ?— 
A.  It  was  my  opinion  from  the  nature  of  the  woimd  inflicted. 

Q.  And  did  you  know  he  died  about  12  o'clock — ^from  your  own 
knowledge? — ^A.  Not  of  my  own  Imowledge. 

Q.  But  you  don't  know  whether  the  man  actually  died  from  that 
wound  or  from  other  causes? — ^A.  It  was  my  opinion 

Q.  I  asked  you,  Do  you  know  it?  You  said  yesterday  he  might 
have  died  from  heart  disease. — ^A.  I  said  there  was  a  possibiUty. 

O.  Might  this  wound  have  been  inflicted  by  any  high-power  pistol 
bullet? — ^A.  I  doubt  it;  I  think  a  high-power  rifle  wound. 

Q.  Will  you  swear  that  it  could  not  have  been  so  inflicted? — ^A. 
No.  sir;  I  will  not  swear  it. 

Q.  Did  you  examine  the  wound  on  the  arm  of  the  lieutenant  of 
pohce  with  suflBcient  accuracy — you  said  at  one  point  in  your  testi- 
mony you  saw  this  wound — did  you  examine  it  with  sufficient 
accuracv  to  state,  to  predicate  a  statement,  as  to  how  that  was 
inflicted;  with  what  class  of  bullet,  I  mean?— A.  Yes,  sir;  it  is  my 
opinion  that  it  was  inflicted  with  a  high-power  projectile. 

Q.  Might  it  have  been  inflicted  with  a  pistol  of  high  power? — ^A. 
Yes,  sir. 

Q.  You  are  not  prepared  to  swear  that  it  was  necessarily  a  steel- 
iacketed  bullet  that  inflicted  that  wound  on  the  poUceman? — A. 
No.  sir. 

Q.  With  regard  to  the  wounds  on  that  horse.  Did  you  see  those? 
A.  I  saw  the  ones  on  the  upper  side  of  the  horse;  in  other  words,  the 
horse  was  lying  down,  and!  saw  the  wounds  on  one  side. 

Q.  Did  you  examine  them  to  determine  the  character? — ^A.  Just 
looked  at  them  casually. 

Q.  You  are  not  prepared  to  state  what  caused  these  wounds — that 
is,  with  particularity? — ^A.  It  is  my  opinion  that  they  were  inflicted 
with  a  high-power  weapon. 

Q.  State  why. — A.  Because  the  wounds  on  one  side  of  the  horse 
exposed  to  view  were  small. 

Q.  But  you  did  not  examine  the  entrance  and  exit  so  as  to  deter- 
mine positively? — A.  I  could  not.  The  horse  was  very  heavy,  and 
I  was  not  doing  that  at  the  time. 

Q.  Then  you  predicate  that  solely A.  On  what  I  supposed  to 

be  the  orifice  of  entrance. 

Q.  You  don^t  know  that  it  was  the  orifice  of  entrance? — A.  I 
thought  it  was. 

Q.  But  do  you  know  it? — A.  No,  sir. 

Q.  You  saw  simply  what  was  exposed? — A.  I  saw  several  bullet 
wounds  on  one  side  of  the  horse. 

Q.  Tell  us  where  they  were. — A.  I  can't  say  where  they  were. 

Q.  How  many?-^A.  I  saw  three. 

Q.  And' you  can't  state  where  they  were? — A.  No,  sir;  they  were 
on  the  body  of  the  horse. 

Q.  Might  two  of  these  have  been  made  by  one  bullet? — A.  No,  sir. 

Q.  You  don't  think  so? — ^A.  I  don't  think  so. 

Q.  Now,  when  you  were  going  down  street  toward  the  shooting 
that  night,  you  said  you  saw  a  man  coming  toward  you  on  a  run. — 
A.  Yes,  sir. 

Q.  And  he  turned  out  to  be  a  man  by  the  name  of  Genaro? — A. 
Yes,  sir. 
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Q.  Did  he  speak  to  you  in  EngUsb  or  Spanish? — A.  My  remem- 
brance is  that  he  spoke  to  me  in  Spanish. 

Q.  Are  you  clear  in  tbat^  or  is  it  just  a- ^A.  I  am  not  clear  in  it. 

Q.  As  a  matter  of  fact^  don't  you  usually  converse  with  the  police 
force  of  the  city  in  Spanish?— A.  Yes,  sir. 

Q,  They  were  practicalljr  all  Mexicans  ?^A,  Yes,  sir, 

Q,  Now,  it  was  about  this  place  that  you  heard  those  bullets  whiz- 
zing?— A.  No^  sir. 

Q.  Where  was  it  when  you  heard  the  bullets  whizzing — before  or 
after  you  met  tliis  man? — A,  Before. 

3.  I  wish  you  would  tell  us  how  you  determine  the  direction  of  a 
et  by  the  wliiz.^A,  I  can't  say,  except  that  I  heard  the  bullets 
whizzing,  and  I  supposed  it— thought  it,  to  come  from — it  was  my 
opinion  that  it  came  from  the  direction  from  which  I  had  heard  firing- 

Q.  And  had  you  not  at  that  time  heard  promiscuous  firing  to  the 
right,  tlie  left  of  you,  and  in  front  of  you? — A.  None  m  front  of  me, 
except  that  of  the  .45  caliber  pistol  which  I  heard  during  the  firing. 

Q,  Might  these  bullets  have  been  any  of  those? — A*  I  don't  think 
so. 

Q.  You  want  to  give  the  impression  to  this  court  that  those  bullets 
were  coming  straight  down  Elizabeth  street  from  the  gate? — A.  No, 
sir;  I  said  they  were  high  in  air,  and  seemed  to  me  to  1^  coming  from 
the  south;  in  my  direction,  seemed  to  me. 

(J,  It  is  veiy  important  to  this  ease,  and  I  want  to  know,  so  that 
this  court  may  know,  what  direction  you  fix  in  your  mina — either 
fixed  then  or  afterwards — that  those  bullets  came  from? — A.  It  was 
my  opinion  they  came  from  the  south, 

'^,  Dii*ectly  down  Elizabeth  street,  or  from  the  right  or  left  of 
Elizabeth  street,  as  you  went  toward  the  Government  gate? — A,  I 
can^t  say. 

Q.  But  you  said  they  came  down  the  street  and  your  brother 
said  to  hug  the  wall. — A.  He  said,  '*They  are  firing  down  the 
street/' 

Q.  And  you  formed  your  impression  from  what  he  said,  or  the 
sound  of  the  bullets? — A,  The  sound  of  the  bullets,  the  whiz  as  they 
came  over,  approaching;  me. 

Q.  It  is  true  you  said  they  were  high  Ln  the  au*?— A.  Yea,  sir. 

Q,  But.  you  also  said  in  the  south,  and  you  left  the  impression  on 
niymind  from  your  evidence— I  don't  pretend  to  say  the  impression 
of^the  court — but  that  jou  thought,  from  what  you  said  and  your 
brother  said  about  hearfn^  the  bullets,  that  they  came  dowTi  Eliza- 
beth street.  Did  they  or  did  they  not,  from  your  best  judgment  1— A. 
I  simply  heard  the  sound,  and  it  came  from  a  southerly  direction. 

Q.  It  might  have  been  from  the  other  side?— A,  It  might  have 
been  a  little  to  the  left  of  Elizabeth  street,  and  it  might  have  been  a 
Uttle  to  the  right.     I  can't  say. 

Q,  But  what  is  your  opinion  now.  Do  you  think  they  were  com- 
ing straight  down  the  street?— A.  I  don't  know. 

Q.  You  won  t  testify  on  that  point  at  all  ? — A.  No,  sir. 

S-  Now,  Major,  you  are  not  really  fatiuliar  with  the  new  Spring- 
rifle,  are  you,  or  you  were  not  at  that  time?— A.  No,  sir;  I  am 
not,  even  now. 

Q.  You  testified,  however,  before  Mr.  Purdy  on  that  i>oint,  did  you 
not  ? — A,  I  don't  remember j  sir;  if  you  will  refresh  my  mind. 
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Q.  I  will  look  it  up  in  a  moment.  Before  going  into  that  tell  this 
court  how  this  evidence  was  taken  by  Mr.  Purdy;  was  it  taken  down 
by  shorthand,  a  stenographer,  and  then  transcribed  and  submitted 
to  you  and  you  signed  it  and  swore  to  it? — A.  I  believe  so;  yes,  sir. 

Q.  It  was  taken  down  and  submitted  to  you  and  you  signed  it 
and  swore  to  it? — ^A.  Yes,  sir. 

Q.  You  don't  pretend  to  say  from  your  own  knowledge  that  any 
of  those  shells  were  fired  from  the  new  army  Springfield  rifle? — ^A. 
Except  that  in  when  I  took  those  shells  that  I  picked  up  myself  to 
men  that  do  know,  they  said  they  were  unquestionably  shells  used 
by  the  Springfield  rifle. 

Q.  Your  testimony  I  have  just  found  (reading):  "The  empty 
shells  and  ball  cartridges  that  were  picked  up  in  the  streets  of  Browns- 
ville on  the  morning  of  the  14th  of  August  and  turned  over  to  you 
by  the  sheriff  of  .this  county  were  fired  from  what  kind  of  a  rifle,  if 
you  know? — ^A.  The  modem  Springfield  rifle." — I  want  to  know, 
Major,  if,  in  giving  that  testimony,  you  were  speaking  from  your 
own  knowledge,  or  if  you  were  speaking  from  hearsay  of  other, 
people? — A.  From  hearsay — experts.  I  consider  Major  Penrose 
and  officers  expert,  who  said  that  the  shells  that  I  exposed  were  the 
same  shells  used  by  the  Springfield  rifle. 

Q.  But  he  didnH  tell  you  they  had  been  fired  from  a  Springfield 
rifle.  You  didn't  have  Major  Penrose  to  support  that  statement? — 
A.  No,  but  simply  that  the  shells  were  like  it. 

Q.  So  you  are  not  authorized  to  quote  Major  Penrose  as  stating 
that  those  identical  shells  were  fired  from  a  Springfield  rifle? — ^A.  I 
don't  mean  to  convey  that  impression.  Simply  that  those  shells 
were  the  same  as  used  in  the  Springfield  rifle. 

Q.  As  a  matter  of  fact,  do  you  know  to-day  where  those  shells 
were  manufactured  or  who  manufactured  tnem? — A.  No,  sir;  I 
do  not. 

Q.  Now,  Major,  in  your  direct  evidence  you  testified  that  a  member 
of  the  committee  that  visited  Major  Penrose  in  his  office  that  morn- 
ing asked  him  if  he  had  inspected  the  pieces  of  his  men  immediately 
after  the  occurrence  of  the  night  before.  You  replied  to  that,  '*  You 
mean  the  arms?''  and  then  you  went  on  to  say  '^es,  sir.''  Or  if  he 
had  depended  upon  the  report  of  a  noncommissioned  officer  as  to 
the  condition  of  these  rifles.  Major  Penrose  answered  that  he  himself 
had  not  inspected  the  pieces,  that  he  had  depended  upon  the  report  of 
a  noncommissioned  officer  for  the  moment. — ^A.  That's  my  remem- 
brance of  the  conversation. 

Q.  Now,  Major,  I  am  going  to  ask  you  if,  in  your  five  years'  experi- 
ence, you  believe  that  was  a  natural  reply  for  an  officer  to  report 
that  he  had  depended  upon  the  report  of  noncommissioned  officers 
when  he  had  commissioned  officers  there  ? 

To  this  question  assistant  judge-advocate  objected  as  follows: 

We  object  because  it  is  thoroughly  incompetent.  It  calls  for  an  opinion  of  the  wit- 
ness. Let  this  witness  state  the  facts,  as  we  said  yesterday,  and  let  this  court  draw 
the  conclusion  from  these  facts.  That  is  our  objection.  It  is  incompetent  because 
it  calls  for  an  opinion  of  the  witness.  You  might  as  well  ask  him  the  general  question 
and  be  done  with  it:  Do  you  think  Major  Penrose  is  guilty  under  either  of  the  specifi- 
cations before  this  court?  He  testifies  as  to  the  facts,  and  this  court  draws  its  own 
conclusions  from  those  facts. 
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By  the  counsel: 

I  tiittik  we  have  u  right  to  know  wtether  this  witneap'  recollection  h  accurate  or  not 
accurute  aa  to  a  statement  he  makes.  He  has  had  hve  years'  exptrience  serving  di- 
rectly where  troopa  are;  he  is  introduced  as  such— the  very  firat  thing  they  did  waa 
to  lay  tliiit  mrt  of  a  foundation — and  I  am  trying  to  get  at  whether  this  witnesst  after 
that  length  of  experience,  really  believe©  that  thAt  was  said  as  a  noncotnmiseioned 
officer  or  a  comniisaioned  officer.  That^s  what  I  want  to  bring  out.  It  is  sot  the 
witness'  opinion  at  all"  but  it  is,  would  that  be  a  naturaK  logical  ani?wer  for 
a  man  to  make  under  thoee  conditions.  Now,  this  witness  don't  have  to 
be  an  expert  and  receive  expert  pay  to  know  what  ie  the  common  every- 
day practice  in  the  service;  it  is  not  a  question  of  opinion  —  it  ia  the 
question,  is  that  the  practice,  is  that  a  natunxl,  logical^  sensible  thing  to  have 
occurred  under  these  conditions,  and  I  want  this  court  to  know  whether  thm  witness^ 
who  has  had  live  years'  experience^  really,  in  his  own  mind  believes  that  tlmt  ia  the 
natumlj  logical  anewer  for  a  major  in  tlie  aervice,  with  three  companiea  and  officers 
under  his  command,  to  have  made  to  him  at  that  time.  I  did  not  introduce  him  as  an 
expert  with  five  yeavB'  experience:  the  prosecution  themselves  put  him  in  that  light, 
and  1  think  we  have  a  right  to  know  and  you  have  a  right  to  know.  The  fact  is  thut 
that  thing  as  it  stands  now^  as  you  will  readily  perceive,  creates  iif  your  mind,  and  must 
create  in  your  mind,  certainly  a  very  peculiar  condition  of  mind  of  this  accused  before 
ou,  that  with  commvi^i^ioned  ofilcers  commanding  companies,  some  fen  or  twelv© 
lOUiB  after  this  thing  has  occurred,  at  10  o'clock  the  next  morning,  would  say  he  had 
depended  upon  the  reports  of  non com  missioned  officers.  I  want  to  know  if  that  is 
a  natuml  or  logical  thing,  and  I  want  to  know,  and  I  repeat  it,  that  this  witness,  after 
five  years  in  the  Army*  should  know  if  that  was  a  natural,  logical,  or  sensible  thing 
to  say,  and  we  insist  on  knowing. 

By  the  assistant  judge -advocate: 

The  gentleman  *'  ts  hoist  on  his  own  petard,"  He  ha»  admitted  that  he  calls  for  thia 
witiiesr  opinion,  and  when  he  make^  that  admission  he  gives  his  own  caite  away.  We 
limply  ask  that  this  question  he  repeated  to  the  court,  and  you  will  see  at  once  that  it 
lalls  for  a  conclusion  of  the  witness,  lie  admits  that  he  wants  to  get  at  what  is  in  the 
mind  of  this  witness:  that  is,  what  he  thinks  al>oiit  it.  You  don't  want  what  this  wit- 
Bess  thinks  alrout  any  fact  of  this  case;  all  that  yoti  want  of  this  witnees,  as  with  any 
other  wilness,  is  the  fact  or  facts  that  lie  e^w,  and  whiit  he  heard  said  in  his  pr^ence. 
You  draw  your  own  conclusions;  you  fonn  your  own  opinion  as  to  what  effect^  or  the 
meaning  of  these  acts  or  these  words  are.  As  well  take  the  witneas  throughout  the 
Itcord  of  this  caae,  and  in  each  and  every  ini^itani  e  wherein  he  details  a  conversation, 
or  a  remark  rather,  made  by  Major  Penrr«e,  stop  there  and  say,  "Well,  what  do  you 
think  Major  Penrose  meant?  When  you  and  Mr.  Eva nu  went  to  him  and  repeated 
this  outmge,  or  alleged  outrage,  upon  ^tra,  Evans,  and  Major  Penrose  admitted  it  waa 
an  outrage,  do  you  think  he  waa  sincere  when  he  expressed  that  opinion?^'  As  well 
ask  him  that,  and  so  on  throughout  the  recfjrd  of  this  case.  As  1  take  it  in  this  instance, 
the  counsel  for  the  accused  wiBhcH  th*^  opinion  of  Major  rnmbe  as  to  whether  or  not 
in  hia,  Major  Combe's  opinion.  Major  Penrose  acted  properly  when  he  took  the  report 
of  the  noncominipsioned  ofticer  on  that  night.  As  well  ask  him  for  his  opinion  In 
any  other  regard,  as  to  any  other  fact — and  1  will  a^k  that  the  stenographer  read  thia 
question  to  whic-h  we  have  made  this  objection,  and  I  will  reat  my  case  on  that.  I 
want  it  clear  in  the  court's  mind  aa  to  what  that  a^K'Stion  is. 

(Question  objected  to,  page  485  [235],  was  read  to  the  court.) 

By  the  counsel: 

That  is  formulated  and  intended,  may  it  pleiise  the  court,  not  as  the  distinguished 
xmnsel  says,  to  find  out  whether  Mujor  Penrose  acted  wisely^ — ^we  don't  admit  that 
lie  acted  at  all  in  the  matter — we  asked  and  we  intended  toaak  simply  this:  Does  this 
irilneea  wish  this  court  to  understand,  after  a  five  yeanr'  experience  in  the  Army,  that 
Ithat  is  the  custom  or  the  logical  *  natuml  thing  for  Major  Penrose  to  have  done,  to  have 
^aaid  be  received  the  report  of  the  nf>iK*ommis8ioned  tffhcer  instead  of  the  report  of 
commissioned  officers  whom  he  had  in  cftmmand  of  the  companies,  and  we  insist  on 
the  question. 

The  accused,  his  coimsels,  the  witness,  the  reporter,  and  the  jud^ 
advocat^Sj  then  withdrew,  and  the  court  was  closed,  and,  on  bemg 
opened,  the  president  announced ,  in  their  presence,  as  follows " 

I  am  instructed  hy  the  court  to  announce  the  decision  that  the  objection  be  sus- 
tained and  the  question  not  he  answered^ 
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Q.  Are  you  sure  he  said  noncommissioned  oflScer,  and  not  com- 
missioned officer? — ^A.  Yes,  sir;  to  the  best  of  my  belief  and  remem- 
brance. 

Q.  And  this  was  at  what  interview? — ^A.  The  interview  where  the 
committee  went  down  to  confer  with  Major  Penrose. 

Q.  At  about  11  o'clock  in  the  morning? — A.  Or  a  little  after. 

Q.  Now,  at  this  same  interview,  I  want  you  to  repeat  just  exactly, 
as  near  as  you  can  recall  it,  the  language  Major  Penrose  used  about 
his  men  in  connection  with  that  shooting.  I  want  his  exact  words, 
as  near  as  you  can  recajl  them. — A.  Major  Penrose  stated,  as  near  as 
I  can  remember,  that  from  what  was  stated  to  him  by  the  committee 
and  from  the  evidence  of  these  shells,  that  it  looked  as  if  some  of  his 
men  had  committed  this  act,  but  how  they  did  it  he  could  not  undeiv 
stand.    That's  the  gist. 

Q.  Oh,  one  little  point  in  connection  with  that.  You  said  the 
statements  made  before  that  committee  were  not  made  under  oath; 
that  is,  in  their  examinations. — ^A.  Thev  were  not. 

Q.  And  you  don't  mean  to  imply,  or  have  the  court  imply,  that  the 
people  went  up  and  made  loose  and  random  statements  ? — ^A.  No,  sir. 

Q.  The  committee  was  endeavoring  in  every  way,  and  you  believe 
the  witnesses  were  trying  to  tell  the  truth?— A.  I  do. 

Q.  I  don't  know  what  purpose  the  prosecution  had,  but  I  want  to 
clear  up  why  you  stated  they  were  not  under  oath.  Now,  Major,  I 
want  to  clear  up  the  conversation  you  had  with  Major  Penrose  about 
his  men.  They  came  there  on  the  28th — on  the  28th  of  July  last  ? — ^A. 
Yes,  sir;  1906. 

Q.  And  did  they  have  a  pay  day  in  between  that? — ^A.  They  had  a 
pay  day  on  the  1 1th  day  of  August. 

Q.  Now,  from  the  time  they  came  there  on  the  28th  of  July  up  to 
the  13th  of  August,  were  any  of  his  men  arrested  and  brought  before 
your  police  authorities  ?— A.  I  don't  remember  the  dates.  There 
were  two  or  three  men  arrested,  but  I  can  not  fix  the  dates  in  my 
mind. 

Q.  Are  you  certain  that — do  you  know  what  they  were  arrested 
for? — ^A.  Being  drunk  and  disorderly,  I  think. 

Q.  As  a  matter  of  fact.  Major  Combe,  was  there  but  one  arrested  ? — 
A.  There  were  two  who  were  brought  before  me,  and  one,  I  tliink, 
was  taken  to  jail  and  was  not  taken  before  me.  The  last  I  am  not 
certain. 

Q.  Were  these  men  drunk  that  were  arrested  and  brought  before 
you  ? — A.  I  think  that  was  the  charge — drunk  and  disorderfy. 

Q.  But  do  you  want  to  state  positively  that  they  were? — ^A.  I 
don't  remember. 

Q.  Do  you  know  what  was  done  with  them  ? — A.  They  were  taken 
to  jail. 

Q.  Those  two  that  came  before  you? — A.  Yes,  sir;  and  they  were 
brought  before  me  next  morning.  One  of  them  was  a  man  who  was 
clerk  in  the  administration  building.     I  don't  remember  the  other. 

Q.  We  know  that  that  man  was  arrested.  Information  of  that 
particular  man  who  was  a  clerk  in  the  adjutant's  office  you  com- 
municated to  the  commanding  officer,  did  you  not,  about  him? — A.  I 
don't  remember;  I  think  so. 

Q.  Well,  won't  your  records  show  these  others  ? — A.  Yes,  sir. 

Q.  The  records  will  show  all  the  men  that  were  arrested?— A.  Yes, 
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sir;  if  any  man  is  arrested  and  put  in  jail  there  is  a  record.  Conies 
before 

Q.  Have  you  or  have  you  not  a  record  of  three  men  arrested  during 
that  time? — A.  I  don^t  remember*  I  can  only  remember  that  these 
two  men  came  before  rae  one  mornLng. 

Q.  Do  you  remember  having  sentenced  more  than  the  one? — A. 
No,  sir;  I  don^t  remember.  I  remember  of  one  case  where  the  soldier 
was  dnuik  and  disorderly,  and  the  chief  of  police  himself  sent  hiui  to 
the  barracks;  did  not  put  him  in  jail  at  aH;  sent  him  to  the  bar- 
racks.    That  was  about  pay  da}'. 

Q,  Now,  did  you  have  conversation  with  Major  Penrose  about  the 
behavior  of  his  men  generally  any  time  from  the  2Sth  of  July  on  to 
the  13th?— A.  Yes,  ^ir. 

Q,  What  did  you  say  in  regard  to  the  general  beliavior  of  that  com- 
mand—its behavior  in  the  town?—A.  A  few  da^^s  after  the  battalion 
arrived  in  Brownsville  I  called  on  Major  Penrose,  and  the  subject  was 
brought  up  about  his  men,  and  he  asked  me  as  to  their  behavior,  and 
I  said  that  I  had  known  of  nothing  against  them.  I  may  have  used 
the  expression  that  I  was  pleased  with  the  men.  That  was  before 
these  occurrences, 

Q.  Now,  as  a  matter  of  fact,  didn't  you  have  a  conversation  with 
him  on  or  about  the  night  of  the  12th  of  August,  the  day  after  piiy 
day,  in  wliich  you  commented  on  the  good  behavior  of  these  troops  as 
compared  to  other  troops  who  liad  been  there ?^A.  I  can  not  think  of 
the  date;  but  I  tliink  it  was  after  even  the  13th  that  I  had  that  con- 
versation regarding  their  behavior  on  pay  day. 

(^,  What  did  you  say?  Tell  the  court,  in  substance,  in  regard  to 
their  behavior  in  comparison  with  other  troops.— A.  Major  Penri^se 
asked  me  how  his  men  had  behaved  in  town  on  pay  day,  and  I  said, 
as  far  as  I  knew,  their  conduct  was  as  good  as  that  of  the  white  troops 
that  had  been  there  before  them, 

Q,  Didn't  you  say,  in  substance,  it  was  better?— A,  I  donH  remem- 
ber that. 

CJ,  Didn't  you  say  in  the  presence  of  some  one  else,  in  fact,  in 
^Major  Penrose's  house,  during  a  comparison  of  the  behavior  of  the 
^  difi^erent  troops,  that  it  had  been  much  better  than  the  white  troops, 
in  so  far  as  the  city  was  concerned  ? — A.  I  don't  remember  that. 

Q,  Will  you  say  you  did  not  say  that? — A.  No,  sir;  I  won^t  say 
that, 

Q,  Then  you  might  have  said  that?— A.  Yes»  sir.  I  should  like  to 
state  that  that  had  reference  to  the  conduct  of  the  men  on  pay  day. 

Q,  Yes;  I  intended  it  to  so  refer.  Now%  you  said  in  your  evidence 
before  Mr.  Purdy,  speaking  of  this  trouble:  '^Q.  Did  you  have  anv 
reason  to  anticipate  the  trouble  that  occurred  on  the  night  of  the  13tn 
of  August'!? — A,  No,  sin  It  was  a  complete  suq>rise  to  me.  I  had 
told  ^!ajor  Penrose  that  I  bad  served  mth  many  colored  troops;  that 
I  had  always  found  them  obedient  and  well  disciplined,  and  that  I 
did  not  anticipate  any  trouble,  I  said  that  to  Major  Penrose  more 
than  once/'  As  a  matter  of  fact,  in  your  experience  in  serving  \viih 
^Ihese  troops,  are  they  not,  as  a  rule,  more  quiet  and  obedient  during 
pay  day  tlian  white  troops,  less  dmnkenness,  etc  J— A.  It  has  been 
my  experience  that  colored  troops  when  commanded  b}'  white  offi- 
cers are  as  well  disciplined  and  their  conduct  is  as  good  as  white 
troops. 
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Q.  And  this  battalion  that  was  there  at  your  place  was  no  excep- 
tion, aside  from  the  incicent  of  the  13th^— A.  There  were  several 
things — before  I  answer  the  question  direct,  I  will  say  there  were 
several  occurrences  that  my  attention  was  not  called  to  imtil  after  the 
13th,  which  would  not  prompt  me  in  answering  in  the  aflSrmative. 

Q.  Tell  us  what  those  were. — ^A.  For  instance,  we  have  in  our  city 
an  old  veteran  of  the  civil  war,  Mr.  Goodrich,  and  he  stated  that  on 
one  or  two  occasions,  as  he  was  coming  home,  he  was  jostled  off  the 
sidewalk,  a  thing  which  had  never  occurred  in  his  experience  while 
colored  troops  had  been  stationed  in  Brownsville.  Mr.  Dennett,  who 
lives  one  square  from  the  garrison  wall 

O.  (By  president  of  coiu-t.)  When  you  said  j'ostled  off  the  side- 
walk, did  you  mean  to  imply  the  white  troops  did  it? — ^A.  (By  wit- 
ness.)    I  meant  the  colored  troops. 

A.  Mr.  Dennett,  who  Uves  one  square  from  the  garrison  wall,  also 
stated  that  the  men,  in  passing  backwards  and  forwards  in  front  of  his 
house,  distiu-bed  his  family  by  using  profane  language  and  being  dis* 
orderly.  And  I  have  alreadjr  stated  what  Mr.  Evans  said  about  the 
conduct  of  the  men  around  his  house. 

Q.  That  all  you  can  recall  ?^ — ^A.  That's  all  I  can  recall,  except  the 
altercations  or  differences  which  some  of  the  citizens  had  with  the 
troops. 

Q.  These  were  not  brought  to  yoiu*  attention  before  the  13th,  I 
understand?— A.  No,  sir. 

Q.  I  understood  you  to  say  it  was  after? — ^A.  Yes,  sir. 

O.  Was  this  at  some  of  these  indignation  meetings  that  were  held 
in  the  city,  when  the  people  were  outraged  and  indignant,  or  before?— 
A.  I  don  t  think  it  was  m  the  meeting. 

Q.  Are  you  positive  of  it? — A.  Upon  second  thought  I  am  positive 
about  it. 

Q.  But  was  it  during  that  period  when  the  people  ^ere  so  terribly 
incensed  and  inflamed  against  the  colored  troops  for  these  outrages?— 
A.  Yes;  when  this  came  to  my  ear. 

Q.  It  was  while  the  people  were  in  an  outraged  and  inflamed  state 
of  mind  that  they  remembered  these  small  incidents,  was  it? — ^A.  It 
was  brought  to  my  attention  about  that  time. 

Q.  Had  not  been  spoken  of  to  you  before  that  time? — ^A.  To  me  I 
No.  sir. 

Q.  Never  reported  to  you  as  mayor  or  anything  of  that  sort? — A. 
No,  sir. 

Q.  You  don't  know  of  any  such  things  being  brought  to  the  atten- 
tion of  the  officers? — A.  No,  sir;  because  when  I  stated  this  to  Major 
Penrose  he  said,  "Major,  I  wish  I  had  known  this  before." 

Q.  What  are  you  referring  to  now? — ^A.  To  these  incidents  I  have 
just  narrated. 

Q.  When  and  where  did  you  relate  these  to  Major  Penrose? — ^A. 
At  his  quarters. 

Q.  when  ?^ A.  I  don't  remember  the  date,  but  it  was  after  the 
13th. 

Q.  Give  us  your  best  recollection.  We  want  to  know  close  enough, 
Major,  so  that  we  can  rebut  it. — ^A.  After  the  13th. 

Q.  Whereabouts? — ^A.  At  his  quarters. 

Q.  Anybody  present?— A.  I  don't  remember. 

Q.  What  did  he  say  in  reply? — A.  What  I  have  just  said. 
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Q.  What? — A,  '^ilajor,  I  wkh  1  had  known  this  before.** 
Q,  You  don't  consider  it  an  unusual  thing  for  soldiers  to  swear  on 
the  streets,  do  you? 

To  tins  question  the  judge-advocate  objected  as  follows: 

We  object  J  may  it  please  the  cowtu    That  calls  for  an  opiniun  of  the  witness. 

By  the  counsel: 
I  a?k  it  as  a  fact. 

By  the  judge-advocate: 

I  differ  with  you.  I  state  ta  the  court  it  calls  for  an  opinign  of  this  witncsB  whether 
it  IB  usual  or  unu^uaL 

By  the  counsel: 

I  will  change  the  question. 

Q,  Is  it  or  is  it  not  &  usual  thing  to  hear  soldiers  swear  on  the 
streets,  even  of  Brownsville,  white  or  black  if— A,  No,  sir. 

Q.  Is  it  a  usual  iliin^  for  even  citizens  to  swear  on  the  streets  of 
Brownsville"^ — A.  In  a  loud  voice,  no,  sir. 

Q.  Then  the  people  of  Brownsville  are  very  much  better  in  that 
regard  than  other  communities  I — ^A.  I  don*t  know,  sir, 

Q.  You  testified  in  your  examination  before  Mr.  Purdy  that  you 
were  familiar  with  an<l  knew  all  the  arms  that  were  owned  by  the 
citizens  of  Brownsville.  la  that  true 'f— A.  More  or  less^ — tuat  I 
knew  the  kind  of  weapons. 

Q.  You  don't  pretend  to  tell  this  court— — -A,  I  don't  know  what 
•ver^"  man  in  the  city  had;  I  don't  know  that  at  ah* 

Q,  That*s  the  impression  I  drew  from  your  evidence, — A.  It 
sliould  be  corrected.     No  man  could  say  that, 

Q.  Then,  in  so  far  as  that  statement  of  yours,  that  you  were 
familiar  mill  what  every  citizen  owned  in  the  way  of  firearms — it  is 
erroneous,  is  it?— A.  The  impression  is  erroneous.  I  know,  more  or 
less,  the  class  of  anns  that  are  used  in  the  city  by  citizens  of  Browns- 
ville, and  can  so  state  to  the  court  or  to  yourself, 

Q,  Wien  did  you  acquire  this  knowledge? — A,  I  have  been  living 
there  all  my  life;  I  am  fond  of  hunting;  I  know  all  the  prominent 
citizens;  I  know  the  men  who  go  hunting,  and  in  that  way  I  have 
acquired  my  knowledge, 

Q-  Is  it  a  general  lmowled|:e  or  specific? — A.  Yes;  it  is  general, 

Q,  As  a  matter  of  fact,  there  might  be  a  dozen  Manhcher  riiies 
owned  down  there  and  you  not  know  it? — A,  No,  sii*. 

Q.  You  are  sure  of  that? — A.  Yes,  sir. 

Q.  You  have  been  in  eveiy  house  in  Brownsville? — A.  I  have  been 
in  almost  every  house  in  Brownsville  in  my  professional  or  in  a  social 
character* 

Q.  Do  you  make  it  a  point  to  examine  all  these  houses  for  ftre- 
Bxms'i — A.  No,  sir. 

Q»  Now,  Major,  you  stated  in  your  examination  by  Mr.  Purdy 
that  you  examined  certain  cartriifges  that  were  found  by  Captain 
il^lacklin  when  you  went  to  bid  good-by  to  him. — ^A.  Will  you  please 
l^fresh  my  mind? 

Q.  You  were  asked  as  to  a  conversation  you  had  with  any  officers, 
and  then  it  says  (reading),  ''Who  was  that  officer? — A,  Captain 


I 


14,1907.]       AFFBAT  AT  BROWNSVILLE,  TEXAS.  241 

Macklin.  Q.  You  may  state  briefly  what  that  conversation  was. — A. 
I  was  at  Captain  Macklin's  quarters  one  night  shortly  before  his 
departiu'e  from  Brownsville,  to  say  good-by  to  him,  and  he  stated 
to  me  he  had  quite  a  number  of  these  shells  and  clips  in  his  possession, 
which  he  showed  me  and  which  were  the  same  I  picked  up.  He 
stated  to  me  he  had  found  them  just  outside  the  garrison  gate, 
which  opens  on  Elizabeth  street,  the  morning  after  the  raid. " — ^A. 
Yes,  sir. 

Q.  Did  you  compare  those  with  those  you  had  found? — A.  No, 
sir;  I  was  standing  at  a  distance  of  several  feet  from  Captain  Macklin 
when  he  produced  these  shells  and  held  some  of  them  in  his  hand. 

Q.  Then  the  general  resemblance A.  It  was  the  general  resem- 
blance simply  that  prompted  me  to  make  that  statement. 

Q.  Then  your  statement  was  not  based  on  your  personal  knowl- 
edge or  upon  comparison  at  all? — ^A.  No,  sir. 

Q.  You  stated  positively,  as  I  have  just  read,  that  he  found  them 
just  outside  the  garrison  gate,  on  Elizabeth  street. — ^A.  Yes,  sir. 

Q.  Is  that  true? — A.  That's  his  statement  to  me. 

Q.  You  are  sure  of  that? — A.  As  sure  as  I  can  be. 

Q.  You  wish  that  to  be  your  sworn  evidence  now? — A.  To  the 
best  of  my  belief  and  remembrance  that  was  stated  to  me  by  Cap- 
tain Mackiin. 

Q.  Could  he  not  have  stated  to  you  that  he  did  not  find  them 
there,  but  he  found  them  further  up  the  alley.  Fifteenth  street? — A. 
No,  sir. 

Q.  Are  you  positive  that  he  did  not  state  that  he  found  them 
only  in  the  alley  that  comes  in  between  Elizabeth  street  and  Wash- 
ington street? — A.  He  never  mentioned  the  alley. 

Q.  Look  at  that  picture  (handing  witness  photograph  already  in 
evidence  as  Exhibit  — ).  Where  does  that  alley  come  in  with  respect 
to  that  small  outhouse  used  by  B  Company? — A.  Here  is  the  main 
gate.  That  alley  that  you  have  reference  to  is  to  the  right  of  that 
gate  as  you  go  out  of  the  post. 

Q.  Yes;  but  with  respect  to  that  outhouse  of  B  Company,  where 
decs  it  come  in  with  respect  to  that? — ^A.  Have  you  reference  to 
one  of  those  two  houses? 

Q.  Yes. — ^A.  There  are  two  of  them.- 

Q.  Do  you  know  what  they  are  used  for? — A.  Yes,  sir;  one  is  a 
woodhouse  and  the  other  is  a  rear. 

Q.  Now,  the  one  not  used  as  a  woodhouse,  but   the  other  one 

used  for  B  Company A.  I  would  not  attempt  to  say.     I  have  to 

take  my  landmarks  from  that  gate,  if  you  will  permit  me.  It  is 
120  feet  from  the  comer  of  the  telegraph  office  to  the  comer  of  the 
alley. 

Q.  I  will  ask  you  to  look  at  that  plat,  and  you  will  see  indicated 
in  pencil  near  the  outlet  of  the  alley  that  outhoiise  of  B  Company. — A, 
This  is  the  gate,  here  is  the  telegraph  office,  here  is  that  alley  (indi- 
cating on  map). 

Q.  Now  where  is  the  outhouse  with  respect  to  that? — A.  I  won't 
say  positively  with  respect  to  that.  As  to  the  outhouses — there  are 
two  outhouses  in  the  rear  of  B  Company  quarters;  whether  they  are 
located  as  that  is  I  can  not  positively  say. 

Q.  Is  that  approximately  correct? — A.  I  think  so. 
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Q,  Now%  as  a  matter  of  fact,  isn't  that  the  distance  between  EUza- 
beth  street  anti  the  alley  in  the  shortest  line^that  is,  perpendicular, 
not  diagonal?  Isn't  it  120  feet  on  the  perpendicular?— A.  Yea,  sir; 
this  is  a  httle  more,  because  it  is  a  slanting  line, 

Q.  Now,  you  are  positive  that  Captain  Macklin  didn't  say  to  you 
that  he  found  them  only  in  the  alley  in  the  rear  of  B  Company's 
private  house  there? — A.  I  never  heard  liim  mention  that. 

Q.  Wliere  was  this  conversation? — A.  In  Captain  MackJin'a 
quarters. 

Q.  Now  you  said  you  were  familiar  with  the  sentiment  of  the 
peoijle  of  Brownsville  toward  the  soldiers^  in  your  direct  testimonv, 
and  j-ou  so  testified  to  Mr.  Ptirdy.  In  subistance  you  said  to  A&. 
Purdy — you  told  Mr.  Purdy  what  instructions  you  had  given  to  the 
chief  of  police  and  you  repeated  the  same  evidence  here,  substan- 
tially. — A.  Yes,  sir, 

Q!  Now  in  what  way  did  you  become  familiar  with  the  feeling  of 
the  people  of  Brownsville  toward  the  troops? — A,  I  live  in  the  toiMi, 

Q,  Had  it  come  to  you  officially,  or  not? — A.  I  live  there— in 
contact  with  tlte  people, 

Q,  Now  let's  fmd  out.  You  have  a  good  many  white  citizens  in 
BrowTisville? — A.  Yes. 

Q*  Quite  a  number  of  Mexicans? — A.  A  great  many, 

Q.  -^d  you  had  a  few  colored  people;  had  a  few  there  all  the  time, 
did  you  not? — A.  Very  few. 

Q,,  How  many,  dozen  or  more? — A.  I  should  not  think  that  the 
numljcr  would  exceed  two  dozen. 

Q.  And  of  that  two  or  thjTe  dozen  there  would  be  perhaps  a 
doxen  who  were  male  negi'oes?^A.  Yes,  sir. 

Q,  And  they  had  been  there  for  some  time? — A.  Yes^  sir;  right 
along. 

Q.  ^\liat  was  the  general  sentiment  of  the  people  toward  soklieiB 
generally? — A.  Soldiers  generally?     Good. 

Q.  Do  you  remember  ever  visiting  the  commanding  officer  of  the 
post  there,  before  the  Twenty-fifth  Infantry  arrived,  in  connection 
with  certain  incidents  about  a  press  meeting — meeting  of  the  pr^ss 
association  down  there? — A.  Yes,  sir. 

Q.  You  were  on  that,  committee  were  you  notf  Either  ex-officio 
or  otherwise? — A.  In  one  way  or  the  other, 

Q,  There  were  quite  a  number  on  that  committee t— A,  Yes,  sir, 

Q.  As  a  matter  of  fact  was  it  not  brought  to  your  attention,  as  a 
member  of  that  committee,  that  soldiers  had  been  excluded  from  & 
meeting  in  the  park? — A.  Yes,  sir. 

Q.  Ajad  didn't  vou  visit  the  commanding  officer  in  connection  with 
that?— A.  Yes,  sir. 

Q.  And  for  what  purpose? — A.  There  wa«  a  placard  posted  in  the 
entrance  of  the  park  by  some  one  whicli  read:  *'8oldiers  and  dogs  not 
allowed  at  this  meeting.     By  order  of  the  mayor, ' ' 

Q.  '* Press  please  take  notice?" — A,  I  don't,  remember  that 

Q.  Was  tliat  notice  in  the  possession  of  tlie  connnandinfj  officer 
when  you  visited  him? — A.  I  don*t  know  Mhether  it  was  then.  It 
was  sHown  to  liim  by  a  committee  who  went  to  see  him  and  investi- 
gate the  matter. 

Q.  That  was  how  drawn  up;  how  prepared,  tell  the  court — ^A. 
It  was  written  in  ink 
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Q.  Wasn't  it  written  with  a  marking  piece? — A.  No,  sir;  it  was 
evidently  done  with  a  piece  of  wood — this  is  my  opinion — softened 
and  dipped  in  ink  and  wTitten  on  this  paper — a  piece  of  white  pine. 

Q.  Ajb  a  matter  of  fact,  had  this  matter  been  complained  of  to  the 
commanding  officer — by  the  soldiers,  1  mean — that  the  soldiers 
were  excluoed  from  that  meeting,  made  the  subject  of  an  official 
complaint  by  soldiers? — ^A.  Yes,  sir. 

Q.  And  the  Twenty-sixth  Infantry  was  stationed  there? — ^A.  Yes, 
sir. 

Q.  And  Major  Roberts  was  the  commanding  officer? — »A.  Yes,  sir. 

Q.  Is  it  oris  it  not  a  fact  that  a  member  of  your  committee  did  give 
instructions  tiiat  soldiers  and  Mexicans  were  not  to  be  admitted  that 
night?  As  a  matter  of  fact,  didn't  you  and  your  associate  or  asso- 
ciates that  day  practically  apologize  to  Major  Roberts  for  the  sol- 
diers being  excluded  that  night  by  the  police  at  the  entrance? — A. 
We  went  to  see  Major  Roberts,  if  my  memory  serves  me,  because  it 
had  been  stated  that  some  member  or  someoody  in  town  had  put 
this  placard  up,  and  we  felt  sure  that  it  was  done  by  no  civilian  and 
went  to  Major  Roberts  to  investigate  this  matter  and  get  to  the  bot- 
tom of  it. 

Q.  But  is  it  not  a  fact  that  your  policeinen  stationed  at  the  gate 
that  night  refused  admittance  to  soldiers? — A.  Yes,  sir. 

Q.  And  did  it  not  develop  that  that  act  was  done  under  instruc- 
tions from  a  member  of  your  committee? — ^A.  I  do  not  remember 
that. 

Q.  Will  you  say  it  was  not  a  fact? — A.  No,  sir;  I  will  not. 

Q.  As  a  matter  of  fact,  didnH  you  and  your  associates  apolo^ze 
to  Major  Roberts,  as  commanding  officer,  for  excluding  these  soldiers 
that  night? — ^A.  No,  sir;  and  I  wish  to  state  what  we  did  do,  so  that 
the  court  may  understand. 

Q.  Didn't  you  substantially  make  an  apology  for  that  ? — A.  No,  sir. 

Q.  Isn't  it  a  fact  that  soldiers  were  excluded  and  Mexicans  were  not 
excluded  by  the  police  that  night? — A.  I  do  not  remember  that. 

Q.  Was  that  not  brought  out  at  that  time? — ^A.  It  was  an  invita- 
tion affair,  and  the  men  were  not  excluded  as  soldiers 

Q.  You  will  be  given  a  chance  to  explain  it.  I  want  to  know  if  you 
are  prepared  to  state  that  it  is  or  is  not  a  fact  that  soldiers  were 
excluded  from  that  meeting  under  instructions  from  a  member  of 
your  committee  in  charge? — A.  I  believe  that  to  be  a  fact. 

Q.  And  Mexicans  were  not  excluded? — A.  I  don't  know.  If  any 
did  get  in  they  ought  not  to  have  gotten  in  past  the  policeman;  he 
did  not  do  his  duty. 

Q.  Now,  there  were  certain  barroom  incidents  you  referred  to. — 
A.  Colonel,  I  desire  to  interrupt  you,  because  I  do  not  wish  to  be 
misunderstood  by  the  court  relative  to  the  matter  you  have  brought 
forth,  and  it  may  leave  an  erroneous  impression  relative  to  the  feel- 
ing of  the  people  of  Brownsville.  The  Press  Association  visited 
Brownsville  and  people  were  invited — the  citizens  were  invited — to 
attend  this  meeting,  and  to  extend  courtesies  to  the  association. 
During  that  evening  two  soldiers  who  were  disorderly  came  to  the 
gate  and  were  refused  admittance.  Shortly  afterwards  a  policeman 
on  duty  caught  one  of  them  with  a  placard  m  his  hand,  either  taking 
it  down  or  attaching  it  to  a  flambeau  which  was  on  one  side  of  the 
entrance  to  this  parK,  which  was  brought  to  me;  I  have  already  stated 
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what  was  T^Titten  on  that.  Next  morning  when  I  found  out  about 
it  I  was  very  indi^atit ;  my  name  was  attached  to  it,  and  everyone 
knows  my  feeHngs  toward  soldiers.  The  citizens  generally  were  indi^- 
nan 1 1  because  Brownsville  is  a  garrison  town.  We  have  always  Imen 
kindly  disposed  toward  soldiers.  We  were  indignant,  and  a  coni- 
niitioe  was  formed  and  we  went  to  see  Major  Roberts  who  was  in  ctmi- 
mand  of  the  post.  We  w^ere  sony  the  incident  had  occurred,  and  we 
[went  there  to  investigate  it  and  get  at  the  bottom  of  it.  We  felt 
sure  that  no  citizen  in  the  town  had  done  this  act.  We  felt  it  was 
a  matter  of  reveiige  or  spite  because  these  men  were  not  allow^ed 
into  the  inclosure.  (President  of  the  court  iiere  asked  ;-**  Tliese  par- 
ticular men  you  mean?"  Witness  answered:  "Yes,  sir.V)  And  ciur- 
ing  the  cotirse  of  conversation — -I  vnsh  the  counsel  for  accused  to  espe- 
cially take  notice  of  tliis — tliere  was  an  officer  present  who  said  in  his 
experience  and  service  he  remembered  two  sucli  incidents  that  hap- 
pened where  this  very  expression  was  used.  Once  at  Tampa,  Fla.,  and 
liftnother  time  at  San  Francisco,  and  before  w^e  left  that  conmiittee 
'room  1  feel  that  the  commanding  otlicer — I  am  not  sure  he  so 
expressed  himself,  but  I  thinJc  he  did — that  he  did  not  think  that  the 
people  of  Brownsville  had  put  that  placard  in  front  of  that  gale.  I 
say  this  simply  to  show  the  feeling  of  the  people  toward  the  troops. 

i^.  We  don't  dispute  your  personal  fecHng  in  tlie  matter;  we  don't 
claim  that  you  know  auy  thing  about  it,  but  we  want  to  show  the  court 
just  what  liapnened  that  night, — A.  But  I  dim't  wish  the  court  or 
soldiers  generally  to  be  under  the  impression  that  citizens  did  that — 
and  the  evidence  w^as  strongly  the  other  wny. 

Q.  Now,  as  a  matter  of  fact,  are  yt)u  prepared  to  state  to  tltis  court 
that  only  the^e  tw^o  dnmken  soldiers  were  excluded  by  your  police- 
men?— A,  No,  sir;  I  think  one  man,  a  very  excellent  man,  was 
excluded  and  told  soldiers  were  not  allowed. 

Q.  As  a  matter  of  fact,  w^as  he  not  a  noncommissioned  officer,  and 
did  not  a  verf  reputable  noncommissioned  officer  make  coiuplaint 
of  this — that  soldiers  were  excluded  and  Mexicans  were  not 
excluded  1^  A,  I  don't  remember  that;  but  I  do  remember  a  hospital 
corns  man  was  refused  admittance  on  the  same  ground,  very  poHtely, 
ana  told  soldiers  were  not  allow^ed. 

Q.  You  won't  say  that  the  committee  expressed  regi^t  that  this 
had  been  ordered  by  a  member  of  the  conmiittee?— A.  I  believe  they 
did;  but  I  took  exception  to  your  saving  apologizing,  w^luch  we  did 
not  do. 

Q.  Explanation  and  apology  are  sometimes  synonymous.^ — A*  Not 
always. 

(^.  I  did  not  mean  to  say  you  got  down  and  abjectly  ajjologized, 
I  did  mean  to  say  you  went  there  and  attempted  to  explain  it,  and 
expressed  rcgi^et  that  a  member  of  your  committee  in  charge  of  tliis 
had  given  ordem  to  your  policemen  that  soldiers  were  not  to  be 
admitted,  and  the  police  excluded  them. — A.  We  did  not  go  there 
to  explain  it,  Colonel,  we  went  there  to  investigate  it. 

Q,  Now,  Major,  how  many  barrooms  did  you  have  in  your  city?«- 
A.  I  don*t  know,  sir. 

Q,  Well,  more  or  less? — A.  Well,  I  will  count  them.  Well,  at 
least  eight;  possibly  more. 

Q.  How  many  of  these  barrooms  provided  extra  places  at  the  back 
door  for  colored  soldiers? — A.  Nat  at  the  back  door* 
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Q.  Well,  prepared  separate  places  so  as  to  separate  them  from  the 
sheep? — A.  The  one  on  Elizaoeth  street,  one  on  the  market,  one 
other  on  the  market  where  they  could  drink — I  don't  know  whether 
a  separate  saloon,  but  they  went  there — and  one  in  the  lower  part  of 
town  that  was  for  the  colored  troops,  and  one  Mexican  saloon,  I 
believe,  where  they  went  if  they  wanted. 

Q.  Did  or  did  not  these  various  saloons  thrft  prepared  the  bar  to 
separate  the  sheep  from  the  goats  stick  up  signs  indicating  that?— A. 
I  beg  your  pardon. 

Q.  Well,  call  it  what  you  will.  The  citizens  of  Brownsville  from 
the  colored  soldiers  wearing  the  United  States  uniform? — A.  Yes,  sir. 

Q.  They  stuck  up  notices  that  those  soldiers  of  the  Twenty-fifth 
Infantry  would  go  aroimd  to  the  back  door  to  the  bar?— A.  I  don't 
know  about  the  notices,  but  it  was  understood,  and  they  were 
informed. 

Q.  That  matter  was  generally  discussed  and  was  of  general  knowl- 
edge?— ^A.  I  believe  so. 

Q.  Is  it  not  a  fact  that  those  same  saloons  that  went  to  all  this 
trouble  to  separate  the  negro  with  the  soldier's  uniform  on  from  the 
people  of  Brownsville  did  actually  sell  to  Mexicans  and  the  inhabi- 
tant negroes  of  Brownsville  drinks  at  the  same  bar? — ^A.  Mexicans, 
yes.     Negroes,  I  can't  say. 

Q.  Will  you  say  they  did  not? — A.  No,  sir;  because  I  never  saw 
them. 

O.  You  never  heard  of  negro  inhabitants  of  Brownsville  being 
excluded  from  the  public  bars  of  that  place  until  the  negro  with 
Uncle  Sam's  uniform  came  there,  did  you? — ^A.  I  can't  remember 
the  subject  ever  being  brought  up. 

Q.  No;  it  never  was  discussea.  But  it  was  discussed  when  you 
heard  they  were  coming? — A.  Not  until  they  got  there. 

Q.  It  was  before  they  came  there? — A.  I  don't  remember. 

Q.  Preparations  must  have  been  made? — ^A.  I  don't  know;  I  am 
not  a  frequenter. 

Q.  Now,  Major,  did  you  hear  from  anybody  at  any  time  before 
the  colored  troops  of  the  Twenty-fifth  Infantry,  to-wit,  B,  C,  and  D 
Companies,  came  there  discussions  among  tne  people  about  how 
unfortunate  you  were  to  get  colored  troops  there? — A.  No,  sir. 

Q.  You  didn't  hear  it  personally? — ^A.  I  never  did. 

Q.  You  won't  say  that  was  not  generally  discussed  among  j^he  peo- 
ple?— A.  I  won't  say;  I  don't  know. 

Q.  Then  you  don't  know  what  the  general  sentiment  of  the  people 
was? — ^A.  Prior  to  the  arrival? 

Q.  Yes. — ^A.  No.  As  I  said  to  Major  Penrose,  I  had  always  been 
favorably  impressed  with  the  conduct  of  the  colored  troops. 

Q.  I  know  you  are  personally,  Major;  we  know  you  are  fair-minded 
in  that  regard,  as  well  as  many  others,  but  we  want  to  know,  and  I 
want  to  show  by  you  yourself  that  you  were  not  familiar  with  what 
the  people  generally  thought. — ^A.  i  ou  are  speaking  of  prior  to  their 
arrival?    . 

Q.  Yes.  So  that  if  there  was  discussion  and  animus  shown — regret 
expressed  among  the  people  of  Brownsvill*^  to  the  station  of  the 
troops  there — ^it  didn't  come  to  your  knowledge? — A.  It  didn't  come 
to  my  knowledge. 
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Q.  It  might  have  been  discussed  aad  you  not  know  it? — A.  Yes, 
fiir;  it  might  have  been  diseiissod. 

Q.  So,  as  a  matter  of  fact^  Major  Combe,  you  don*t  know? — A,  I 
donH  know  prior  to  the  13th.  Troops  had  been  stationed  there  before 
and  the  old  residents  probably  never  thought  of  it — colored  troops. 

Q.  You  said  somewhere  in  your  evidence  before  Mr.  Purdy  that 
there  was  no  pn>test  wlmtever  of  the  citizens  of  Brownsville  against 
the  stationing  of  colored  troops  there. — A.  Oflicially.  If  it  is  not 
otRrial  in  the  record,  it  should  be. 

Q.  Major  Combe,  do  you  know  anything  about  whether  the  Con- 
gressineo  of  this  State"  made  a  pi-otest  against  the  stationing  of 
coined  troops  there? — A,  1  don't. 

Q.  You  don't  know  whether  this  was  brought  to  their  attention  by 
people  of  Brownsville  or  not 'if — A.  No,  sir;  I  do  not. 

Q.  Wlien  you  stiid  that,  what  did  you  mean  to  say? — A.  Will  you 
refresh  ray  mind  hy  reading? 

Q.  Yes;  I  will.  Now,  on  June  4,  1006,  the  Secretaiy  of  War 
athlressed  a  letter  to  the  Hon.  C\  A.  Cvdbei'son,  Senator  from  this 
State,  acknowledging  receipt  of  r.  note  of  June  1  of  a  letter  from 
Mr.  Sam  P.  Wreford,  of  Browfisville,  Tex.,  stating  certain  objections 
to  the  stationing  of  negro  troops  at  Fort  Brown.  Now,  Mr.  Sam  P. 
Wreford  was  a  resiihmt  of  Brownsville,  wasn't  he?— A.  Yes,  sir. 

Q.  And  you  didn*t  know  anything  about  it  at  all? — A,  Latterly  I 
knew  of  the  trouble,  but  at  the  time  I  made  that  statement  I  knew 
ntJ  thing  of  it. 

Q.  So  there  were  some  thinc^s  ^oing  on  in  Brownsville  you  didn't 
know  about? — -A,  Yes,  sir;  it  relight  occur  an3^where. 

Q.  Yes;  that's  true.  So  you  can  understand  there  is  no  snap  judg- 
ment in  thb  matter.  You  stated  in  reply  to  this  question,  '^  Now, 
Major  Combe,  I  will  ask  you  wliether  yon  know  of  any  protests  or 
objections  being  made  by  any  of  the  city  or  countv  officers  of  this 
county  to  the  bringing  of  colored  troops  to  Fort  ferov^Ti? — A.  No, 
sii;  I  know  of  no  such  protests."  \Mio  was  this  Mr.  Wrefordp  any- 
way?— .\.  I  think  he  is  a  crnnmission  merchant. 

(^.  Lawyer? — A.  I  doiTt  know  whether  he  is  a  lawyer  or  not. 

Q.  Doesn*t  hold  any  office  in  the  city? — A.  No,  sir, 

Q.  Or  county  ?— A.  No,  sin 

Q.  So  you  didn't  have  that  in  mind  when  you  answered  that 
question? — A.  T  knew  nothing  about  it. 

Q.  Oh,  do  you  know  anything  about  the  investigation  that  was 
made  of  this  afTnir  at  all,  olliciallv?^  A,  Of  which? 

Q.  I  mean  of  this  IHlh  of  August.  Aside  from  the  eommittee  of 
which  you  were  a  member,  do  you  know  anything  about  the  jutHcial 
investigation  that  was  made? — A,  Judge  Welch  came  there  from 
Corpus  Christi  at  the  request  of  the  district  attorney,  Mr,  Kleiber, 
to  take  up  the  matter  of  in%'esligation  of  the  occurrence  of  the  13th 
of  Augiist. 

Q.  Do  you  or  do  jou  not  know  that  this  was  brought  before  and 
was  judicitilly  examined  by  the  grand  jury  sitting  at  Browmsville? — 
A.  It  was  so  said, 

Q.  Do  you  know,  or  don't  vou  know,  that  praettcally  all  of  the 

Erostitutes  in  the  sectitm  of  tlie  city  near  there  were  arrested  and 
eld  as  witnesses  in  connection  willi  that? — ^A.  No,  sir. 
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Q.  You  don't  know  anything  about  it? — A.  1  know  one  or  two 
women  were  held;  I  don't  know  anything  about  their  character. 

Q.  Do  you  know  whether  a  great  number  were  arrested?— A. 
No.  sir;  I  don't  think  a  great  number  were. 

Q.  Will  you  state  how  many  were? — ^A.  To  the  best  of  my  remem- 
brance there  were  two. 

Q.  You  won't  say  there  wasn't  quite  a  number  arrested? — ^A.  I 
won*t  say  that.     I  don't  think  there  were. 

Q.  How  about  the  colored  people  there?  Weren't  a  number  of 
them  arrested  at  that  time  and  in  that  connection? — ^A.  Only  two 
I  know  of. 

Q.  Who  were  they? — ^A.  A  man  by  the  name  of  Max  Hamilton 
and  a  discharged  soldier,  Alison. 

Q.  Now,  in  talking  to  Mr.  Purdy,  you  gave  your  evidence  to  him; 
you  were  asked:  ** After  this  raid  occurred  on  the  night  of  the  13th 
of  Aumist,  did  you  form  and  entertain  in  your  own  mind  any  well- 
defined  idea  or  opinion  as  to  the  causes  which  brought  about  that 
disturbance? — ^A.  Yes,  sir.  Q.  Will  you  state  them  briefly?— A. 
These  soldiers  had  altercations  with  different  citizens.  First  the 
attempted  outrage  on  Mrs.  Evans,  and  the  refusal  of  the  barkeepers^ 
to  serve  to  the  troops  at  the  same  bar  with  the  white  men,  although 
I  wish  to  say  in  this  connection  that  the  bartenders  were  very  con- 
siderate and  not  at  all  rash."  Tell  us  what  you  mean? — A.  That 
they  were  not  rough  with  the  soldiers,  so  I  have  been  told  by  bar- 
tenders. 

Q.  That  was  hearsay  evidence? — ^A.  No. 

Q.  You  don't  know  personally  anything  about  it? — A.  Simply  that 
the  barkeepers  said  it  would  hurt  their  business  and  would  drive 
their  white  trade  away  and  that  they  told  the  men  quietly  they  could 
not  serve  drinks  to  tnem. 

Q.  You  don't  know  whether  they  told  them  quietly  or  roughly — 
you  don't  know  anything  about  it? — A.  I  don't  know  anything 
about  it. 

Q.  So,  as  far  as  that  statement  is  concerned,  it  is  hearsay  ? — A. 
Yes,  sir. 

Q.  You  are  not  a  frequenter  of  bars.  You  don't  know  anything 
about  it? — A.  No,  sir. 

Q.  *'They  spoke  to  the  officers;  told  them  their  reasons;  said  it 
would  ruin  their  business;  and  they  put  up  separate  bars  for  these 
men."  (Read  from  book.)  As  I  say,  you  don't  know  whether  they 
did  or  not? — A.  That's  hearsay. 

Q.  Then  there  was  the  Tate  affair.  (Quote :)  ' '  There  were  two 
enlisted  men,  two  colored  soldiers,  walking  up  the  street,  and  met  a 
party  of  ladies  coming  from  the  opposite  direction.  These  men, 
mstead  of  taking  the  outside  of  the  pavement  or  the  vacant  lot  on 
one  side,  roughly  bnished  through  tne  ladies,  jostling  them  almost 
off  the  sidewalk.  Mr.  Tate,  wlio  was  walking  in  the  rear  of  these 
ladies  with  his  wife,  knocked  one  off  the  sidewalk  for  this  ungentle- 
manly  act,  and  .the  other  one  ran  away.''  Now,  that's  your  testimony. 
Did  you  personally  interview  anybody  in  connection  with  this? — A. 
J  was  told  by  citizens  of  this  occurrence. 

Q.  Did  you  interview  any  witness,  men  who  saw  it? — A.  Mr.  Tate 
had  a  short  conversation  with  me  on  the  subject. 
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Q.  Did  anybody  else  who  was  a  witness  of  the  event  tell  yon  the 
story?— A.  No,  sir. 

Q.  Do  you  know  whether  or  not  those  men  jostled  those  ladies  or 
whetiier  they  walked  ofT  the  sidewalk?  Do  you  know?  That's  the 
question, — A-  I  was  not  present;  I  was  not  an  eyewitness, 

Q.  In  order  that  the  court  may  imdei-stand  it,  I  want  to  clear  up 
a  point.  How  wide  is  the  sidewalk  at  that  place  where  this  is  alleged 
to  have  occiured?— A,  The  sidewalks  on  EHzabeth  street^I  will  have 
to  answer  you  in  this  way — are  10  feet  wide,  but  right  there  I  think 
it  may  be  about  8, 

Q.  Show  us  on  the  map,  as  near  as  you  can  where  you  understood 
it  occurred,  so  the  court  will  understand  where  it  occun-ed. — A,  It 
is  not  on  the  map. 

Q.  You  don't  know  where?— A*  I  know  where  I  was  told  it  was, 

Q,  Whereabouts? — A.  Up  Elizabeth  street,  in  front  of  Captain 
Dalzell's  residence.     I  was  told  it  occurred  there. 

Q.  Major,  was  or  was  not  there  a  fence  at  that  place,  between  the 
sidewalk  and  the  residence? — A.  There  is  not. 

Q,  What  kind  of  sidewalk  is  in  front  of  that  house — about  how 
fnr  is  it  from  the  sidewalk  to  the  liouse? — A.  The  place  I  have  refer- 
ence to  is  a  vacant  lot. 

Q.  I  wish  you  would  tell  the  court,  as  near  as  yon  can,  what  the 
sidewalk  was  composed  of,  about  how  wi<le  it  was,  how  hi^h  above 
tiie  street,  and  whether  there  was  grass  between  that  and  the  house, 
etc.,  give  us  an  idea,  so  we  will  know  just  exactly  what  the  conditions 
were. — A.  The  sidewalk  is  nmrle  of  brick,  and  the  M'idth  is  about  8 
feet.     There  is  a  slight  fall  to  tlie  gutter* 

Q.  About  bow  much? — A.  Oh,  under  a  foot;  I  can't  tell  you  in 
inches. 

Q.  Cro  on  and  tell  what  intervenes  between  that  and  the  bouse.^A. 
Thp  place  I  have  reference  to  had  no  house* 

Q.  Were  they  or  not  constructing  some  building  in  there  at  that 
time?— A,  Yes,  sir;  a  church, 

Q.  Was  there  any  fence  ?— A.  No^  sir. 

Q.  I  mean  between  the  sidewalk  itself  and  the — — A,  No,  sir;  not 
to  the  best  of  my  recoUrction. 

Q.  As  a  matter  of  fact,  is  it  easy  enough  to  step  off  the  sidewalk 
over  toward  the  house — that  is,  was  the  soil  practically  level  there — the 
ground! — A,  I  don't  remember;  they  were  buildine  there, 

Q.  About  how  far  was  it  fxom  the  post-office? — A.  From  the  post- 
office  it  is  just  two  squares, 

Q,  Which  was  toward  or  from  the  post?— A,  From  the  post. 

Q.  This  was  in  the  second  block  above  the  post-office  ?^A.  Yes,  sir, 

Q.  Do  you  know  whether  or  not  these  two  soldiers  who  were  walk- 
ing along* there  actually  stepped  off  the  sidewalk  in  single  file  to  the 
right,  or  whether  they  actually  jostled  those  ladicsl — A.  I  have 
stated  that  I  wa^  told  what  occurred ;  I  was  not  an  eyewitness, 

Q.  Then  when  you  stated  this  to  Mr.  Purdy  you  didn't  know 
whether  your  statement  of  the  afffiir  was  correct  or  not? — A.  I  was 
not  an  eyewitness. 

Q.  Then  that  statement  of  yours  was  based  on  hearsay  and  was  not 
a  fair  statement  to  go  out  to  the  public  as  the  actual  facts  that 
occurred  ? — A,  On  my  belief  of  what  ilr.  Tate  said  to  me  I  made  that 
statement. 
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p.  Do  you  remember  whether  there  was  any  bricks  and  lumber  in 
that  yard  or  not? — ^A.  No,  sir. 

Q.  Could  the  men  have  stepped  off  the  sidewalk  toward  the  right, 
do  you  remember? — ^A.  To  the  left,  you  mean? 

Q.  Toward  the  house,  I  mean.  Could  they  have  stepped  off  the 
sidewalk  away  from  the  street?  That's  what  1  want  to  get  at. — A.  I 
think  so. 

REDIRECT   EXAMINATION. 
QUESTIONS   BT  THE   ASSISTANT  JUDOE-ADVOCATB. 

Q.  Doctor,  you  say  you  Uved  in  Brownsville  all  your  Ufe,  prac- 
tically ^— A.  Yes. 

Q.  How  many  colored  people — that  is,  male  adults — ^were  there 
living  in  Brownsville  about  that  time — civilians — more  or  less? — ^A, 
I  answered  two  or  three  dozen,  but  I  had  reference  to  the  colored 
people. 

Q.  I  thought  so',  and  I  am  asking  yon  this  question:  How  many 
adult  male  colored  civiUans  were  living  in  Brownsville  on  or  about  the 
13th  of  August,  more  or  less?  If  you  know,  state.  I  don't  mean 
population,  and  I  don't  want  floating  population;  I  mean  that  Uved 
there. — ^A.  At  a  rough  estimate,  I  would  say  six  or  eight  men. 

Q.  Are  you  not  personally  acquainted  with  every  colored  adult 
civiUan  of  &ownsviile  that  have  lived  there?— A.  The  old  residents? 

Q.  That  are  living  there,  with  one  or  two  possible  exceptions — as 
a  rule,  I  mean,  are  you  not  acquainted  with  all  of  them?— A.  As  a 
rule,  yes. 

Q.  Did  you  ever  know  of  any  ill  feeling  between  these  colored  citi- 
zens of  Brownsville  and  the  white  people  ? — ^A.  No,  sir. 

Q.  Have  you  ever  known  of  an  instance,  within  your  recollection, 
of  a  colored  man  being  charged  with  crime — that  is,  a  colored  civilian 
of  Brownsville  ?  Any  one  of  these  men  you  know  ?  In  other  words, 
did  you  ever  know  of  one  of  them  being  up  before  the  courts,  as  we 
put  it,  to  the  best  of  your  recollection,  is  all  I  want?^A.  Only  one. 

Q.  Was  that  one  a  resident  of  Brownsville,  or  wasn't  he  a  transient — 
if  I  may  term  it  that? — ^A.  He  is  a  resident  now. 

Q.  But  at  that  time? — A.  He  wais  a  resident.  He  was  before  the 
recorder,  not  for  a  crime,  but  for  a  trivial  ofl'ense. 

Q.  That's  the  only  incident  you  know  of? — A.  That's  all  I  can 
think  of. 

Q.  What  has  been  the  general  feeling  between  the  white  and  the 
colored  people  in  the  town  of  Brownsville?  Good  or  bad,  friendly  or 
unfrienaly? — A.  Good.     Very  friendly. 

Q.  How  long  have  you  known  Lieutenant  of  Police  M.  Y.  Domin- 
guez,  who  testified  in  this  case — the  man  who  lost  his  right  arm  ? — A. 
As  far  back  as  I  can  remember. 

Q.  Well,  how  old  are  you?  What's  your  age? — A.  I  will  be  40 
next  month. 

Q.  And  you  have  known  Mr.  Dominguez  as  far  back  as  you  can 
remember?— A.  Well,  I  will  say  I  have  known  him  thirty  years. 

Q.  Has  he  always  held  office  there  in  Brownsville? — A.  He  has 
been  a  peace  officer  and  a  Federal  officer  in  one  capacity  or  another 
for  many,  many  years — over  twenty-five  years. 

Q.  Do  you  Imow  what  different  offices  he  has  held? 
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By  counsel  for  accused: 

1  would  like  to  know  wMt  purpofle  Ib  being' Wn-'ed  by  this?  It  ia  ccrfninly  iiot 
direct  exnm  i  nation— luia  no  bearing  on  the  cafle  Tke  man  haa  already  testiiietl  to  Iiii 
record,  and  it  is  taking  up  time. 

By  the  assistant  judge-advocate: 

I  will  be  perfectly  frank,  I  will  state  the  object.  The  rotmeel  started  tb(>  oth<^r  dny, 
in  crosa-Gxanit nation  of  Dominguez,  thiit  Ins  croes-examinatioTt — if  the  conn  will 
remember— that  his  CTOB9-e:Kami nation  waa  a  very  vigoffim  examination*  and  he  waa 
vtry  fnink  with  the  court  to  state  that  his  object  waa  to  break  down  the  testmu>ny  of 
Doraiaguez  by  showinghe  waa  not  a  credible  witnesa,  and  T  propoae  to  qualify  Doctor 
Combe  as  a  wUaesa  to  Domingue^*  character,  his  credibility,  veracity,  and  truth. 

Bj  the  counsel  for  accused: 

This  ia  not  the  time  nor  place  for  aiich  purpose.  Until  we  have  attacked  it  directly, 
it  ia  not  the  time;  and  we  oV)}ect,  as  that  is  not  proper  direct  examination.  We  will 
let  it  all  go  in  in  the  proper  way* 

By  the  assistant  judge-advocate: 

It  was  only  to  save  time. 

By  the  counsel: 

We  have  nothing  but  time  to  spend,  now,  and  do  not  care  to  save  it  in  this  way. 

By  the  assistant  judge-advocate: 

I  will  Htate  to  the  court  that  counael  stated  that  he  wanted  to  save  time.  We  want 
to  save  time  al&o.  lie  statt«l  that  he  pr<.>piiscd  to  attack  Doniingues*  chamcier.  He 
dkl  attack  it  aa  far  as  he  could  while  Dominguez  waa  on  the  stand,  and  we  purpose  to 

Qualify  Doctor  Com  be  ^  first,  to  show  the  length  of  time  he  has  known  Dominguea,  the 
ilTerent  poBitions  that  Dominguez  haa  occupied  and  filled,  show  that  the  Doctor 
knows  l>ominguea'  reputation  in  the  community  for  truth  and  veracity,  and,  second, 
that  hp  knows  him  ae  a  peaceful,  law-ahiding  man.  That's  my  object  in  starting  that 
e3iatiiin:;tion.  I  thought  we  would  save  time,  may  it  pleaae  the  coLirt,  aa  long  as  the 
witnea?  ia  on  the  stand,  and  not  have  to  recall  him. 

By  the  counsel: 

Tim  is  neiiher  the  time  nor  place,  in  any  practice  I  am  familiar  with,  and  I  therefore 
offer  my  objection. 

By  the  assistant  judge-advocate: 

I  will  be  /rank  with  the  court.  I  thought  I  could  ppet  through  with  Doctor  Combe 
and  woidd  not  have  to  rf?call  him.  Th»a  la  a  matter  with  youn;oTvos  aa  I  unders^tartrl  it. 
While  it  ia  true  in  ordinary  practice  that  ,we  can  recall  this  witness,  as  Doctor  Combe 
wanta  to  ect  away  as  well  aa  myself,  and  there  is  no  use  keeping  him  here  for  two  or 
three  weeks  waiting,  I  thought  we  would  finlnh  with  him  now.  Counsel  admits  this 
matter  k  cxjniing  up,  and  you  yourselvea  have  bet^n  witnc'woa  to  that  fact  tlmt  he  pro- 
posea  tf> — he  haa  already  started  to  impeach  Dominguez  aa  a  witness ,  and  we  now  ask 
for  a  ruHng. 

The  accused,  his  counsels,  the  reporter,  the  witness,  and  the  judge- 
advocatc^B  then  withdrew  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announe-ed,  in  their  presence,  as  follows: 

I  am  instructed  to  announce  the  decision  of  the  court  that  the  objection  be  euatained. 

The  court  then  took  a  recess  until  2  o'clock  p*  m.,  at  which  hour  the 
members  of  the  court,  the  judge-ad vocat^s,  the  accused,  his  coiuxsel^ 
and  the  reporter  resumed  their  seats. 

Mayor  Combe,  after  having  been  reminded  that  he  was  still  under 
oath,  continued  under  the  redirect  examination  by  the  assistant  to 

the  judge-advocate. 


ITfcB.  14, 1907.1  AFFRAY  AT  BROWNSVILLE,   TEXAS.  251 

Q.  You  stated  on  the  cross-examination^  Doctor  Combe,  that  you 
named  three  or  four  citizens,  who  were  to  select  this  committee,  the 
committee  that  afterwards  conferred  with  Major  Penrose  ? — ^A.  Yes,  sir. 

Q.  Can  you  name  those  men?— A.  Mr.  Wilham  Kelly,  Mr.  James 
A.  Brown,  Mr.  William  Ratcliflfe,  and  I  do  not  rememb!er  whether  I 
stated  three  or  four  in  the  examination,  but  there  was  a  fourth,  Mr. 
Goodrich. 

Q.  Which  Goodrich?— A.  The  elder,  E.  H.  Goodrich. 

Q.  Who  is  William  Kelly,  in  Brownsville  ? — ^A.  He  is  president  of 
the  First  National  Bank. 

Q.  Do  you  know  whether  or  not  he  is  a  Union  veteran  of  the  civil 
war? — A.  Yes,  sir. 

Q.  Who  is  James  A.  Brown? — A.  He  is  a  very  large  land  owner 
and  president  of  the  city  council. 

Q.  That  is,  he  is  called  mayor  protem  in  your  absence? — A.  Yes, 
sir.     And  he  is  a  director  in  t.e  First  National  Bank. 

Q.  Who  is  William  Ratchffe? — ^A.  He  is  the  president  of  the 
Brownsville  Land  and  Irrigation  Company. 

Q.  Andmanager  of  thecompanv  as  well? — ^A.  Yes,  sir. 

Q.  Is  he  also  a  director  in  the  First  National  Bank? — ^A.  Yes,  sir. 

Q.  Who  is  E.  H.  Goodrich? — A.  He  is  the  superintendent  of  pubUc 
instruction  of  the  county. 

Q.  Do  you  kuD w  whether  he  is  connected  with  either  of  the  banks  ? — 
A.  He  is  vice-president  of  the  Merchants'  National  Bank. 

Q.  Isn't  he  president  of  the  Merchants'  National  Bank? — ^A.  He 
may  be. 

Q.  Is  he  not  also  a  veteran  of  the  civil  war — a  Union  veteran  ? — 
A.  Yes,  sir. 

Q.  Is  the  same  Mr.  Goodrich  to  whom  you  referred  on  the  cross- 
examination  as  having  been  shoved  off  the  sidewalk  once  or  twice  by 
colored  men  ? — A.  Yes,  sir. 

Q.  You  learned  of  this  after  the  occurrence  of  the  1 3th  ? — A.  Yes,  sir. 

S.  They  asked  you  about  the  Miller  Hotel.  This  office  in  the 
er  Hotel,  I  understood  you  to  say  on  the  cross-examination,  is  at 
the  comer  of  Thirteenth  and  Elizabeth  streets — the  building? — 
A.  Yes,  sir. 

Q.  Are  there  any  windows  in  that  office  facing  on  Thirteenth 
street? — ^A.  Yes,  sir. 

Counsel  for  the  accused: 

He  testified  that  there  was  one. 

Q.  There  was  one  ? — A.  Yes,  sir. 

Q.  And  a  door? — ^A.  Yes,  sir. 

Q.  A  very  large  door,  is  it  not? — ^A.  Yes,  sir. 

Q.  If  there  were  a  light  or  a  bright  light,  as  you  stated,  in  that  office 
on  that  night,  wouldn't  it  shine  out  tmough  this  window  onto  Thir- 
teenth street? 

Counsel  for  the  accused  objected  to  this  question  as  follows: 

I  object  to  that  question;  he  didn't  say  it  was  a  bright  light;  he  didn't  know  what 
Icind  of  a  light  it  was,  but  was  under  the  impression  that  it  was  a  lamplight.  I  appeal 
to  the  record. 

To  which  the  assistant  to  the  judge-advocate  replied: 

My  object  wae  to  bring  this  out  and  clear  up  the  testimony. 
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To  which  counsel  for  the  accused  replied: 

Tbk  objection  is  on  the  ground  of  repetition.  If  it  Is  to  d^ar  up  aiiythingj  all 
Tery  well  and  ^ood,  I  coye^p'^  that  very  clearly*  He  testified  poeitiveiy  ihat  it 
was  a  latnp  and  it  would  ehiue  t  iTough  that  window. 

To  which  the  assistant  to  the  judge-advocate  replied; 

That  IB  admitted  then. 

To  which  couoficl  for  the  accused  replied: 

It  18  the  teettmony. 

To  which  the  assistant  to  the  judge-advocate  repUed: 

My  object  waa  to  clear  up  the  testimony  on  that  point.  We  wiU  withdraw  the 
question  to  save  time. 

Q.  You  state,  Doctor^  that  this  firing  came  from  a  southerly 
direcUon  generally? — A,  Yes,  sir* 

Q.  \\Tien  you  were  going  down  the  street  with  your  brother?— 
A.  Yes,  sir, 

Q,  Would  that  be  from  the  general  direction  of  the  post— Fort 
Brown — or  notl^A,  From  the  airection  of  the  post. 

Q,  Now,  as  to  those  shells  being  Springfield  snells  that  you  found. 
Those  are  the  same  shells  that  you  showed  to  Major  Penrose  when 
you  called  on  him  on  the  morning  of  the  14th ? — A,  Yes,  sir. 

Q.  Mr,  Creager  was  there? — A,  Yes^  sir* 

Counsel  for  the  accused : 

I  don't  know  what  shelle  you  refer  to. 

The  assistant  to  the  judge-advocate: 

Some  of  the  sheik  he  picked  up  either  at  the  Miller  Hotel  comej  or  at  the  Starck 
place, 

Q,  Wlien  you  showed  him  those  shells  and  put  them  on  the  desk, 
he  saw  them,  did  he  not? — A.  Yes,  sir. 

Q.  What  was  it  he  said?  Just  repeat  that  to  the  best  of  your 
recollection? — A.  "Doctor  Combe,  this  is  very  strong  evidence;  it 
looks  as  if  some  of  my  men  did  the  shooting,  but  how  they  got  their 
ammumtioii  and  how  they  got  their  guns  I  don't  know,"  or  some- 
thing to  that  eCTect, 

Q.  Mr.  Dennett,  the  gentleman,  as  I  understand  you,  that  lives 
in  the  lower  part  of  town  near  the  reservation,  and  claimed  to  have 
been  affronted  or  claimed  that  his  family  wa^  affronted  by  the  using 
of  obscene  langiiage  or  swearing  on  the  part  of  these  enlisted  men  or 
the  Twenty-fifth;  who  is  he? — ^A.  He  is  a  worthy  cili/en  of  the  town 
of  Brownsville- 

Q.  How  long  has  he  been  living  there  in  Brownsville? — A.  As  far 
back  as  I  can  remeiuber, 

Q,  Do  you  know  ho%v  hfe  came  to  Brownsville,  from  your  knowl- 
edge of  him  and  what  he  has  told  you  t— A*  He  came  wiUi  his  family. 
His  father  was  cominanding  a  colored  volunteer  regiment, 

Q,  When?— A,  About  the  end  of  the  civil  war,  so  I  am  told. 

Q.  When  did  von  first  see  the  wounds  on  the  horse  of  the  lieutenant 
of  police?— A.  The  wounds  in  the  horse? 

Q.  When  did  you_  first  see  them? — A.  The  following  morning. 

Q,  About  what  time,  more  or  lees? — A,  About  the  time  t&it  I 
went  down  to  the  corner  of  Millers  Hotel  alley — about  6  o'clock. 

Q,  How  many  wounds  did  you  see  in  t fie  body  of  that  horse, 
more  or  less? — ^A,  Three  that  I  can  remember. 
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Counsel  for  the  accused: 

May  it  please  the  court,  that  has  been  testified  to  positively  and  directlv,  as  to  the 
number  ot  wounds.  The  gentleman  is  talking  about  saving  time.  I  don  t  care  how 
many  times  he  repeats  it,  out  it  simply  encumbers  the  record. 

Q.  You  were  asked  upon  the  cross-examination  if  you  knew  a  Mr. 
Wreford  who  is  said  to  have  written  a  letter  to  Senator  Culberson 
about  the  early  part  of  June,  I  think,  complaining  of  the  colored 
troops  being  sent  to  Brownsville.  Where  did  Mr.  Wreford  live  at 
that  time  ?    Where  was  his  residence  ? — A.  In  Matamoros,  I  think. 

Q.  He  had  a  commission  office,  had  he  not,  at  the  comer  of  Thir- 
teenth and  EUzabeth  streets? — A.  Yes,  sir. 

Q.  Where  this  horse  was  found? — ^A.  Yes,  sir. 

Q.  Did  he  himself  live  in  Matamoros? — A.  Yes,  sir. 

Q.  Is  Mr.  Wreford  a  property  owner  or  taxpayer  in  Brownsville  or 
in  Cameron  County  ?— A.  1  don't  know. 

Q.  That  you  know  of? — A.  I  don't  know. 

Q.  Did  you  ever  hear  of  him  having  any  interests  there  except  this 
little  office? 

Counsel  for  the  accused: 

May  it  please  the  court,  that  is  entirely  improper.  The  witness  stated  He  aid  not 
know,  ana  if  he  wants  to  prove  that  the  record  is  the  best  proof.    We  object  to  that. 

Q.  You  say  you  don't  know? — ^A.  No,  sir;  I  don't  know  whether 
he  owns  any  property  there  or  not. 

Q.  How  long  has  he  been  living  in  Matamoros? — ^A.  I  can't  say. 
Q.  He  was  living  there  at  that  time  ? — ^A.  Yes,  sir, 
Q.  Been  Hving  uiere  since? — A.  Yes,  sir. 

BECBOSS  EXAMINATION. 
QUESTIONS   BY  COUNSEL  FOR  THE  ACCUSED. 

(J.  You  don't  mean  to  give  the  impression  that  Mr.  Wreford  isn't 
doing  business  in  Brownsville  every  day? — ^A.  No,  sir. 

Q.  He  is  one  of  your  business  men  in  Brownsville? — ^A.  Yes,  sir. 

Q.  He  happens  to  have  his  residence  across  the  river? — ^A.   i  es,  sir. 

Q.  Where  does  Mr.  Dennett  Hve? — A.  He  Hves  in  Brownsville. 

Q.  Does  he  live  anywhere  near  this  place  on  the  map  you  said 
within  a  certain  number  of  yards  from  the  post?— A.  I  said  within 
one  square  of  the  post. 

Q.  Won't  you  show  us? — ^A.  (Witness  indicates  on  map.)  He  hves 
at  this  comer. 

Q.  On  the  west  comer  of  Adams  and  Fourteenth  streets? — A.  Yes, 
sir. 
.  O.  Which  direction  does  his  house  face  ? — A.  It  faces  that  way 
(indicating). 

Q.  It  faces  Adams  street? — A.  Yes,  sir. 

QUESTIONS   BT   THE   COUBT. 

O.  When  you  saw  Major  Penrose  near  the  garrison  gate  on  Eliza- 
bem  street  about  1  a.  m.,  August  14,  1906,  did  you  inform  him  of  the 
several  instances  of  damages  done  to  citizens  and  buildings  of  Browns- 
ville by  the  shooting  that  had  just  occiured? — A.  I  have  so  stated. 

Q.  After  finding  the  empty  cartridge  shells,  cUp,  and  ball  cart- 
ridge at  comer  of  the  Miller  Hotel,  Brownsville,  about  1.30  a.  m., 
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A^uffust  14,  1906,  why  did  you  not  immediately  return  to  the  post 
and  inform  Major  Penrose  of  your  discovery? — ^A.  I  should  be  cor- 
rected— I  said  2  o'clock. 

Q.  Well,  at  2  o'clock,  then? — A.  Because  I  was  occupied  with  my 
other  duties  at  that  moment,  and  as  I  told  Major  Penrose  I  would  l>e 
down  in  the  morning,  I  kept  the  clips  with  me  until  morning. 

Q.  Will  you  state  what  duties  you  were  performing  at  tnat  tune 
which  you  considered  so  important  as  to  prevent  you  &om  returning 
and  reportiog  this  matter  to  the  accused? — A.  As  I  have  already 
stated,  the  town  was  in  a  state  of  excitement,  and  as  executive  of  the 
citv  I  considered  it  my  duty  to  be  in  the  town. 

Q.  Did  you  not  understand  at  that  time  that  Major  Penrose,  the 
accused,  believed  that  citizens  had  done  the  shooting?— A.  He  so 
stated  to  me. 

Q.  Did  Major  Penrose,  to  your  knowledge,  take  any  steps  to  detect 
whether  any  number  of  his  men  were  engaged  in  the  ' '  shooting  up  of 
Brownsville"  on  the  ni^ht  of  Axigust  13,  1906,  and  if  so,  did  he 
take  any  steps  to  bring  them  to  justice? — ^A.  I  do  not  know. 

<^.  Was  Major  Penrose  aware  that  the  citizens'  minds  were  inflamed 
agamst  the  soldiers  on  the  afternoon  of  August  13,  1906?— A.  I  so 
stated  to  him  at  5  or  5.30  of  the  afternoon  of  the  13tn  of  August. 

Q.  Have  you  ever  noticed  any  member  of  the  command  stationed 
at  Brownsville  whose  face  was  marked  with  spots,  during  your  service 
as  attending  surgeon  with  the  battalion  of  the  Twenty-fifth  Infan- 
try ?— A.  If  there  was  any  such  man  in  the  hospital,  I  don't  remember. 

Q.  To  the  best  of  your  knowledge,  did  Major  Penrose  take  any 
steps  to  find  the  culprit  who  had  made  the  assault  on  Mrs.  Evans?— 
A.  Major  Penrose  stated  to  Mr.  Evans  and  myself  that  he  would  do 
all  he  could  to  apprehend  the  culprit.  What  measures  he  followed, 
at  the  moment  I  can't  say. 

Q.  Did  you  take  any  such  steps? — ^A.  No,  sir:  with  the  exception 
of  instructing  the  chief  of  poUce  to  investigate  the  matter,  I  person- 
ally took  no  further  steps. 

Q.  At  what  points  on  the  streets  and  alleys  did  you  post  the 
special  men  you  had  selected  to  guard  the  town  against  the  soldiers 
entering  it?— A.  I  can  best  show  that  on  the  map — Thirteenth  and 
Levee,  the  alley  on  Thirteenth  street  between  Levee  and  Elizabeth, 
the  alley  between  Elizabeth  and  Washiogton  streets,  Washing^ton 
street,  Jefferson  street  (the  name  is  not  here,  but  I  think  it  is  Jmesr^ 
son),  the  alley  betweien  Washington  and  Adams  streets,  the  next 
alley,  and  so  on. 

Q.  Do  you  know  whether  it  is  customary  for  citizens  to  clean  their 
guns  after  use?  I  refer  to  the  citizens  or  Brownsville. — ^A.  I  really 
don't  know  how  to  answer  that  question. 

(The  question  was  reread  to  the  witness.)^ 

A.  The  only  way  that  I  can  answer  that  is  that  when  I  go  hunting 
and  use  my  gun  I  clean  it,  and  I  suppose  other  people  do  the  same 
thing. 

Q.  Was  the  body  of  Frank  Natus  warm  when  you  first  exanuned 
him? — A.  No,  sir. 

Q.  Had  Natus  been  affected  with  heart  disease  do  you  belierre 
he  would  have  dropped  dead  unless  he  had  been  shot  as  ne  was  that 
night? — A.  No,  sir.  I  should  like  the  question  preceding  that 
repeated. 
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Q.  Was  the  body  of  Frank  Natus  warm  when  you  first  examined 
him? — ^A.  I  said  " No/'  but  I  saw  the  body  over  an  hour  after  the  man 
was  shot,  or  is  said  to  have  been  shot. 

Q.  What  were  the  soldiers  doing  uptown  at  the  time  you  saw  them 
with  Captain  Ijjron,  after  you  had  sent  Dr.  Joe  Combe  to  phone  Major 
Penrose  ? — A.  I  can  only  state  what  Captain  Lyon  said  to  me  they 
were  doing. 

(The  question  was  reread  to  the  witness.) 

A.  Captain  Lyon  told  me  that  they  were  looking  for  Captain 
Macklin. 

Q.  Did  you  fitnd  out  whether  any  of  the  citizens  of  Brownsville  fired 
pistols  or  guns  on  the  night  of  August  13  as  a  warning  that  the  town 
was  being  attacked?;— A.  Outside  of  the  poUce;  no. 

Q.  Did  the  committee  come  to  anv  conclusion  as  to  who  placed  up 
the  placard  the  night  of  the  citizens  meeting  to  the  press? — A.  Yes, 
sir;  we  thought  it  was  done  by  a  soldier  or  soldiers. 

Q.  On  the  night  of  August  13  did  you  hear  Major  Penrose,  the 
accused,  give  any  orders  to  any  of  the  commissioned  officers  under  his 
command  ? — ^A.  I  heard  Major  Penrose  order  Captain  Macklin  to  take 
men  of  his  company,  and  I  heard  him  say,  "Gentlemen,  verify  your 
men,"  or  sometning  like  that;  I  don't  remember  the  expression. 

Q.  At  that  time  did  you  hear  the  accused  give  any  orders  to  non- 
commissioned officers  or  his  command? — ^A.  The  night  of  the  13th? 

Q.  Yes,  sir. — ^A.  I  do  not  remember. 

Q.  Did  you  hear  any  of  the  commissioned  oflBcers  report  to  the 
accused  at  that  time? — ^A.  I  heard  Captain  Macklin  report  to  him. 

Q.  Did  you,  at  that  time,  or  any  time  the  next  day  near  any  non- 
commissioned officers  report  to  Major  Penrose  as  to  the  execution  of 
his  orders? — ^A.  I  do  not  remember. 

Q.  Might  not  the  accused  have  said  to  the  Citizens'  Committee  on 
the  morning  of  the  14th  of  August  last,  at  the  time  said  committee 
called  upon  him,  "  I  did  not  inspect  the  gims  myself;  I  took  the  report 
of  the  officers?'' — ^A.  There  is  a  possibility,  but  to  the  best  of  my 
remembrance  the  word  was  noncommissioned  officers. 

Q.  Can  you  swear  that  Major  Penrose  did  not  say  officers,  but  said 
noncommissioned  officers? — ^A.  No,  sir;  I  can't  swear  that. 

Q.  You  have  stated  that  you  believed  a  particular  soldier  or  soldiers 
put  up  the  placard,  excluding  dogs  and  soldiers  from  the  press  meeting, 
out  of  spite  and  in  revenge  for  having  been,  as  they  thought,  affront^ 
by  the  poUce;  do  you  or  did  you  beGeve  that  probable  ^A.  Yes,  sir. 

Q.  Do  you  then  believe  that  it  would  be  possible  for  a  certain  class 
of  soldiers  to  take  such  action  to  make  it  appear  that  the  citizens  were 
prejudiced  against  soldiers? — ^A.  Yes,  sir. 

Q.  When  the  accused.  Major  Penrose,  told  you  on  the  night  of  Au- 
gust 13  that  he  did  not  believe  his  men  had  shot  up  the  town,  but  that 
<5itizens  had  done  the  shooting,  did  he  say  why  he  believed  that  to  be 
the  case? — ^A.  He  said  that  it  had  been  reported  to  him. 

Q.  Did  you  on  the  afternoon  of  August  13,  1906,  take  any  special 
precaution  to  prevent  trouble  arising  from  the  excited  condition  of 
the  citizens?— A.  None,  except  to  tell  the  chief  of  police  to  instruct 
bis  officers  to  be  especially  vigilant,  as  I  didn't  anticipate  any  such 
occurrence  as  took  place. 

Q.  Did  you  investigate  the  pistol  shots  to  ascertain  who  had  fired 
them^  and  if  so,  with  what  result? — A.  I  investigated  the  firing  of 
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what  I  thought  to  be  a  .45-caliber  pistol,  several  shots  of  which  I 
heard,  and  I  was  informed  that  they  were  the  shots  fired  by  the  po- 
licemen. 

Q.  When  did  you  first  learn  of  the  alleged  assault  on  Mrs.  Evans 
and  from  whom  ?— A.  I  heard  it  spoken  of  on  the  streets  on  the  morn- 
ing of  the  13th  of  August,  and  then  the  chief  of  police  reported  it  to 
me  sometime  during  tne  forenoon. 

Q.  After  you  found  the  empty  shells  at  the  comer  of  the  Miller 
Hotel,  was  tliere  anything  so  important  as  the  necessity  of  promptly 
informing  Major  Penrose  of  this  discovery?  If  so,  what  was  it?— A. 
Yes,  sir;  I  thought  it  my  duty  to  remam  on  the  streets  and  in  the 
town  with  the  citizens. 

Q.  Was  the  posting  of  the  placard  looked  upon  seriously  or  taken 
as  a  joke? — A.  It  was  looked  upon  seriously  inasmuch  as  a  commit- 
tee was  appointed  to  go  down  and  see  the  commanding  officer  about  it. 

Q.  Who  reported  to  you  that  the  police  had  fired  pistol  shots?— A. 
The  chief  of  police. 

Q.  How  long  do  you  believe  Natus  had  been  dead  when  you  first 
saw  the  body  ?— A.  It  is  my  opinion  that  he  may  have  been  dead  over 
an  hour. 

Q.  Please  state  to  the  court  how  long  you  have  known  the  lieuten- 
ant of  police,  Dominguez,  who  was  wounded  August  13;  what  public 
offices,  if  anv,  he  has  held,  and  what  is  his  reputation  in  the  commu- 
nity in  which  he  lives  tor  truth  and  veracity? 

To  this  question  counsel  for  the  accused  objected,  as  follows: 

^  I  object  to  that  question;  it  is  not  proper  examination  by  the  court;  it  has  abready 
been  ruled  on  and  we  had  not  as  yet  attacked  or  commenced  to  attack  the  reputation 
of  this  man  for  truth  and  veracity.  If  the  court  cares  to  go  into  this  later  on  when  the 
man's  veracity  is  attacked,  that  is  another  proposition,  but  we  claim  that  the  interests 
of  this  accused  will  be  seriously  impaired  it  this  question  is  gone  into  by  the  court  at 
this  time,  and  the  court  has  ruled  that  the  prosecution  could  not  do  so. 

The  president: 

May  I  ask  the  pleasure  of  the  court  as  to  whether  that  question  be  asked? 

A  member: 

I  would  like  to  know  whether  the  testimony  of  the  lieutenant  of  the  police  b  in  the 
court  room  at  present? 

The  judge-advocate: 

The  entire  proceedings  are  in  the  court  room  with  the  exception  of  this  forenoon's 
proceedings. 

The  same  member: 

1  would  like  to  say  that  I  believe  that  the  counsel  did  make  the  statement  that  he 
intended  to  prove  that  this  witness  was  a  liar  at  the  time  his  testimony  was  being  taken. 

Counsel  for  the  accused : 

May  it  please  the  court,  the  statements  of  counsel  are  not  evidence,  and  imtil  the 
witness  has  been  attacked  directly  with  evidence  we  maintain  that  it  is  not  within 
the  province  of  the  prosecution  or  within  the  province  of  this  court  to  bolster  up  the 
reputation  of  any  witness;  and  to  do  so,  in  our  opinion,  interferes  with  the  rights  of  this 
accused  before  this  court. 

The  accused,  his  counsel,  the  reporter,  and  judge-advocates  with- 
drew, and  the  coiu*t  was  closed,  and,  on  being  opened,  the  preaideni 
announced  that  the  question  was  withdrawn. 
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Counsel  for  the  accused: 

We  now  ask  formally  the  name  of  the  member  who  fonnulated  and  propounded  thia 
question. 

The  president: 

The  presiding  officer  of  the  court  does  not  know. 

Counsel  for  the  accused: 

In  behalf  of  the  accused  I  request  that  he  be  informed  and  that  it  appear  of  record 
who  the  officer  or  member  of  the  court  is  that  propounded  the  question  to  which  we 
objected. 

The  president: 

The  court  would  like  to  know  why  coimsel  for  the  accused  desires  to  know. 

Counsel  for  the  accused: 

In  order  to  enable  us  to  determine  upon  our  procedure  in  connection  with  the  case. 
We  are  not  prepared  to  state  anything  further  or  more  definite  at  this  time. 

The  accused,  his  counsel,  the  reporter,  and  judge-advocate  with- 
drew, and  the  court  was  closed,  and,  on  oeing  opened,  the  president 
stated  as  follows : 

I  am  instructed  by  the  court  to  state  that  the  member  who  asked  the  question  was 
Major  Taylor. 

Major  Taylor  (a  member  of  the  court) : 

Mr.  President,  in  order  that  the  matter  might  be  thoroughly  understood,  the  only 
reason  I  asked  that  question  was  in  the  hope  of  saving  time,  and  I  knew  that  the  wit- 
ness would  probably  be  recalled  and  have  that  same  question  put  to  him,  and  for  that 
reason  I  asked  the  question  at  this  time. 

Counsel  for  the  accused: 

We  would  like  to  ask  Major  Taylor  if  his  purpose  was  to  relieve  this  particular  witness 
and  save  time  in  that  way? 

Major  Taylor: 

I  knew  that  he  was  going  to  be  recalled,  and  everything  of  that  kind,  and  it  was 
simply  a  matter  of  saving  unnecessary  time.    I  thought  it  was  just  as  well  to  ask  it  now. 

Counsel  for  accused : 

With  that  explanation,  we  have  nothing  further  to  say, 

QUESTIONS   BY  THE    COURT  CONTINUED. 

Q.  At  what  hour  did  you  first  see  the  body  of  Natus  after  he  was 
shot? — A.  I  can't  say  positively;  it  was  after  I  left  the  post.  It 
might  have  been  about  half  past  1. 

Q.  Was  there  anything  in  the  appearance  of  the  body  of  Natus  to 
indicate  that  he  died  of  heart  disease? — ^A.  I  can't  say. 

The  court  announced  that  it  was  through  with  the  witness. 

The  judge-advocate  stated  that  he  had  no  further  questions  to  ask. 

RECROSS-EXAMINATION. 

QUESTIONS    BY   COUNSEL   FOR  THE    ACCUSED. 

Q.  What  damage  specifically  to  buildings  did  you  report  to  Major 
Penrose  about  theliour  of  1  o'clock  a.  m.  on  the  morning  of  August  14, 
1906?    The  time  that  we  refer  to  in  this  question  is  when  you  came 
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what  I  thought  to  be  a  .45-caliber  pistol,  several  shots  of  which  I 
heard,  and  I  was  infonned  that  they  were  the  shots  fired  by  the  po- 
licemen. 

Q.  When  did  you  first  learn  of  the  alleged  assault  on  Mrs.  Evans 
and  from  whom?— A.  I  heard  it  spoken  of  on  the  streets  on  the  morn- 
ing of  the  13th  of  August,  and  then  the  chief  of  pohce  reported  it  to 
me  sometime  during  tne  forenoon. 

Q.  After  you  foimd  the  empty  shells  at  the  comer  of  the  Miller 
Hotel,  was  tnere  anything  so  important  as  the  necessity  of  promptly 
informing  Major  Penrose  of  this  discovery?  If  so,  what  was  it?— A. 
Yes,  sir;  I  thought  it  my  duty  to  remam  on  the  streets  and  in  the 
town  with  the  citizens. 

Q.  Was  the  posting  of  the  placard  looked  upon  seriously  or  taken 
as  a  joke? — ^A.  It  was  looked  upon  seriously  inasmuch  as  a  commit- 
tee was  appointed  to  go  down  and  see  the  commanding  oflScer  about  it. 

Q.  Who  reported  to  you  that  the  police  had  fired  pistol  shots?— A. 
The  chief  of  police. 

Q.  How  long  do  you  believe  Natus  had  been  dead  when  you  first 
saw  the  body  ?— A.  It  is  my  opinion  that  he  may  have  been  dead  over 
an  hour. 

Q.  Please  state  to  the  court  how  long  you  have  known  the  lieuten- 
ant of  police,  Dominguez,  who  was  wounded  August  13;  what  public 
oflSces,  if  any,  he  has  held,  and  what  is  his  reputation  in  the  commu- 
nity in  which  he  lives  tor  truth  and  veracity? 

To  this  question  counsel  for  the  accused  oDJected,  as  follows: 

^  I  object  to  that  question;  it  is  not  proper  examination  by  the  court;  it  has  already 
been  ruled  on  and  we  had  not  as  yet  attacked  or  commenced  to  attack  the  reputation 
of  this  man  for  truth  and  veracity.  If  the  court  cares  to  go  into  this  later  on  when  the 
man's  veracity  is  attacked,  that  is  another  proposition,  but  we  claim  that  the  interests 
of  this  accused  will  be  seriously  impaired  if  this  question  is  gone  into  by  the  court  at 
this  time,  and  the  court  has  ruled  that  the  prosecution  could  not  do  so. 

The  president: 

May  I  ask  the  pleasure  of  the  court  as  to  whether  that  question  be  asked? 

A  member: 

I  would  like  to  know  whether  the  testimony  of  the  lieutenant  of  the  police  is  in  the 
court  room  at  present? 

The  judge-advocate: 

The  entire  proceedings  are  in  the  court  room  with  the  exception  of  this  forenoon's 
proceedings. 

The  same  member: 

I  would  like  to  say  that  I  believe  that  the  counsel  did  make  the  statement  that  he 
intended  to  prove  that  this  witness  was  a  liar  at  the  time  his  testimony  was  being  taken. 

Counsel  for  the  accused : 

May  it  please  the  court,  the  statements  of  counsel  are  not  evidence,  and  until  the 
witness  has  been  attacked  directly  with  evidence  we  maintain  that  it  is  not  within 
the  province  of  the  prosecution  or  within  the  province  of  this  court  to  bolster  up  the 
reputation  of  any  witness;  and  to  do  so,  in  our  opinion,  interferes  with  the  rights  of  this 
accused  before  this  court. 

The  accused,  his  counsel,  the  reporter,  and  judge-advocates  with- 
drew, and  the  court  was  closed,  and,  on  being  opened,  the  president 
announced  that  the  question  was  withdrawn. 


Fbb.  14, 1907.1  AFFRAY  AT  BROWNSVILLE,  TEXAS.  257 

Counsel  for  the  accused: 

We  now  ask  formally  the  name  of  the  member  who  fonnulated  and  propounded  this 
question. 

The  president: 

The  presiding  officer  of  the  court  does  not  know. 

Counsel  for  the  accused: 

In  behalf  of  the  accused  I  request  that  he  be  informed  and  that  it  appear  of  record 
who  the  officer  or  member  of  the  court  is  that  propounded  the  question  to  which  we 
objected. 

The  president: 

The  court  would  like  to  know  why  counsel  for  the  accused  desires  to  know. 

Counsel  for  the  accused: 

In  order  to  enable  us  to  determine  upon  our  procedure  in  connection  with  the  case. 
We  are  not  prepared  to  state  anything  further  or  more  definite  at  this  time. 

The  accused,  his  counsel,  the  reporter,  and  judge-advocate  with- 
drew, and  the  court  was  closed,  and,  on  being  opened,  the  president 
stated  as  follows: 

I  am  instructed  by  the  coiut  to  state  that  the  member  who  asked  the  question  was 
Major  Taylor. 

Major  Taylor  (a  member  of  the  court) : 

Mr.  President,  in  order  that  the  matter  might  be  thoroughly  understood,  the  only 
reason  I  asked  that  question  was  in  the  hope  of  saving  time,  and  I  knew  that  the  wit- 
ness would  probably  be  recalled  and  have  that  same  question  put  to  him,  and  for  that 
rieason  I  asked  the  question  at  this  time. 

Counsel  for  the  accused: 

We  would  like  to  ask  Major  Taylor  if  his  purpose  was  to  relieve  this  partic\ilar  witness 
and  save  time  in  that  way? 

Major  Taylor: 

I  knew  that  he  was  going  to  be  recalled,  and  everything  of  that  kind,  and  it  was 
simply  a  matter  of  saving  unnecessary  time.     I  thought  it  was  just  as  well  to  ask  it  now. 

Counsel  for  accused : 
With  that  explanation,  we  have  nothing  further  to  say. 

QUESTIONS   BY   THE    COURT  CONTINUED. 

Q.  At  what  hour  did  you  first  see  the  body  of  Natus  after  he  was 
shot? — A.  I  can't  say  positively;  it  was  after  I  left  the  post.  It 
might  have  been  about  half  past  1. 

Q.  Was  there  anything  in  the  appearance  of  the  body  of  Natus  to 
indicate  that  he  died  of  heart  disease? — A.  I  can't  say. 

The  court  announced  that  it  was  through  with  the  witness. 

The  judge-advocate  stated  that  he  had  no  further  questions  to  ask. 

RECROSS-EXAMINATION. 

QUESTIONS   BY   COUNSEL  FOR  THE   ACCUSED. 

Q.  What  damage  specifically  to  buildings  did  you  report  to  Major 
Penrose  about  the  hour  of  1  o'clock  a.  m.  on  the  morning  of  August  14, 
1906?    The  time  that  we  refer  to  in  this  question  is  when  you  came 
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in  there  and  saw  Major  Penrose  after  midnight  the  night  of  August 
L'i-H,  1906. — A.  I  simply  stated  that  quite  a  number  of  buildings 
had  been  fired  in,  to  the  oest  of  my  remembrance. 

Q.  You  didn't  specify  which  buildings  or  what  damage? — ^A.  I  do 
not  remember. 

Q.  You  have  stated  to  the  court  that  your  duties  as  executive  of 
the  city  of  Brownsville  prevented  your  seeing  Major  Penrose  after 
this  first  visit;  you  have  also  stated  to  this  court  that  you  sat  on  that 
Elizabeth  street  entrance  to  the  Miller  Hotel  for  some  time? — ^A. 
Yes,  sir. 

Q.  How  long  would  it  have  taken  jou  to  go  from  the  Miller  Hotel 
to  tne  post  during  this  time  or  any  time? — ^A.  A  few  minutes. 

Q.  You  want  to  be  imderstooa  then  as  saying  that  your  duties 
were  so  important  that  you  couldn't  have  spared  yourself  at  any  time 
before  3  o'clock  to  have  stepped  down  there  that  few  minutes?— A. 
Yes,  sir. 

Q.  You  had  not  at  that  time  any  shells  or  cUps  or  anything  of  that 
kind  that  you  subsequently  presented  to  him  the  next  day?— A.  I 
had  them  in  the  morning. 

O.  But  at  vour  only  mterview  with  Major  Penrose  that  night? — 
A.  NOp  sir;  I  had  none  then. 

Q.  1  wish  JOU  would  explain  to  this  court  exactly  and  specifically 
what  instructions  you  gave  to  your  chief  of  police  touching  xipon  the 
subject  of  the  inflamed  condition  of  the  minds  of  the  people  of  Browns- 
ville on  the  afternoon  of  August  13  last*— A.  I  simply  told  him  I  had 
been  down — ^mentioned  the  fact  to  the  best  of  my  remembrance — ^to 
the  garrison  and  told  him  to  be  on  the  qui  vive  and  he  himself  to  be 
about  the  streets  as  late  as  possible.     That  is  dl  I  said. 

Q.  You  have  already  stated  imder  oath  twice  that  you  did  not  have 
any  reason  to  anticipate  any  action  on  the  part  of  the'enlisted  men  at 
Brownsville. — ^A.  No  such  action  as  occurred. 

Q.  Then  were  your  instructions  directed  to  the  chief  of  poUce  for 
the  purpose  of  watching  the  citizens  in  their  inflamed  condition  or 
not?— A.  No,  sir;  not  especially.  It  was  to  prevent  any  soldiers 
coming  into  town. 

Q.  But  you  have  said  you  had  no  reason  to  anticipate  the  soldiers 
coming  into  town. — A.  I  didn't  say  they  wasn't  coming  into  town. 

Q.  You  didn't  contemplate  the  citizens  with  the  inflamed  condition 
of  their  minds? — A.  No,  sir;  it  never  entered  my  mind.  It  was  on 
account  of  the  soldiers  might  be  coming  into  town. 

Q.  Hadn't  you  been  assured  by  the  commanding  officer  that  they 
would  not  be  allowed  to  come  into  town? — A.  That  is  no  reason  why 
thev  might  not  escape  and  come  in  to  to^Ti. 

Q.  As  a  matter  oi  fact,  were  you  not  informed  that  patrols  would 
be  sent  down,  and  were  not  patrols  sent  down? — A.  I  was  informed 
by  Major  Penrose  that  patrols  would  be  sent  down  and  I  have  been 
told  they  were. 

Q.  And  you  were  told  by  him  that  he  would  issue  the  order  and 
carry  it  out*  to  keep  the  men  from  going  in  to  town  ? — A.  He  so  told  me. 

Q.  What  hour  was  it  you  instnicted  the  chief  of  police  about 
this? — A.  Late  in  the  afternoon;  I  do  not  remember  the  hour. 

Q.  Where?— A.  On  the  street. 

Q.  How  long  after  you  had  talked  to  Major  Penrose? — A.  I  can't 
say;  probably  an  hour  or  two. 
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Q.  Had  there  anything  occurred  m  the  meanthne  to  warrant  your 

flving  the  special  instructions  in  the  hour  you  had  talked  to  Major 
enrose  and  the  time  you  talked  to  him?— A.  Not  that  I  can  remem- 
ber. 

Q.  I  wish  you  would  now  again  tell  specificallj  to  this  court  why 
you  gave  thosfe  instructions. — A.  Which  instructions? 

Q.  To  your  chief  of  police. — ^A.  Because  I  had  said  to  Major  Pen- 
rose, as  I  have  stated  m  the  evidence,  not  to  allow  his  men  to  com6 
down  there;  I  feared  some  of  them  might  come  down  there,  not  ta 
do  any  harm,  but  they  might  come  down  there  and  I  didn't  want 
them  m  town  that  ni^t. 

Q.  Whjr? — ^A.  Because  there  might  have  been  trouble  on  account 
of  the  excitement  in  the  town  over  what  occurred  the  night  before. 

Q.  In  other  words,  you  think  some  of  your  citizens  of  Brownsville 
might  have  done  them  harm? — ^A.  I  thought  there  would  have  been 
trouble. 

Q.  Do  you  think  that  some  of  the  citizens  would  have  done  thent 
harm?  That  is  the  question. — A.  Owing  to  the  inflamed  condition 
of  the  people  resulting  from  the  attack  of  a  colored  soldier  on  a  white 
woman,  I  felt  that  some  hot-head  might  precipitate  trouble,  which 
is  a  very  natural  supposition  in  any  section  of  the  country. 

Q.  I  should  say  so,  and  that  is  what  we  wanted  you  to  tell  the 
court.  And  yet  you  didn't  know  at  that  time.  Major,  as  mayor  of 
the  city,  whether  that  thing  was  simply  the  imagination  of  Mrs* 
Evans  or  whether  it  was  the  truth? — ^A.  It  was  generally  spoken  of* 

Q.  I  didn't  ask  you  what  was  generally  spoken.  Dia  you  or  did 
you  not  at  that  particular  time,  or  do  you  now  know,  tnat  it  is  a 
truth  that  she  was  assaulted  by  anybody? — ^A.  I  have  stated  to  you 
repeatedly  that  I  was  not  an  eyewitness. 

Q.  And  you  also  stated  to  me  that  you  didn't  investigate  it  further 
than  to  accept  what  Mr.  Evans  said. — A.  And  also  the  chief  of  poUce. 

Q.  And  you  got  no  further  report? — A.  No,  sir. 

Q.  You  have  nothing  up  to  this  minute,  have  you,  aside  from 
Mr.  Evans'  statement  to  you? — A.  Except  the  chief  of  police  reported 
to  me  and  said  that  such  a  thing  had  occurred. 

Q.  Did  he  tell  you  he  had  any  evidence  aside  from  Mr.  Evans? — 
A.  No,  sir. 

Q.  You  didn't  act  on  and  pursue  your  chief's  report  any  further? — 
A.  No,  sir;  the  investigating  committee  took  that  up.  That  was 
their  duty. 

Q.  Have  you  received  the  report  of  the  investigating  committee? — 
A.  No,  sir. 

Q.  Who  were  they? — A.  The  citizens'  committee  of  fifteen. 

Q.  You  were  asked  the  question  about  the  cleaning  of  guns,  whether 
it  was  customary  for  men  to  clean  their  e^uns.  Now,  we  will  formu- 
late that  question  a  little  differently:  fl  men  have  been  guilty  of 
firing  their  pieces  improperly,  is  it  or  is  it  not  a  natural  thing  for  tnem 
to  cfean  them  before  they  can  be  seen? — ^A.  Certainly. 

Q.  Now,  which  one  of  your  policemen  did  do  any  firing  that 
night?— A.  It  was  reported  to  me  that  Genaro  Padron  did. 

Q.  Where  did  he  fire  ? — A.  Somewhere  on  Washington  street. 

Q.  How  many  shots? — A.  I  do  not  remember. 

Q.  In  what  direction? — A.  In  the  direction  of  the  garrison. 

Q.  But  you  don't  know  how  many  shots? — A.  No,  sir. 
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Q.  You  never  found  any  of  the  shells? — ^A.  No,  sir. 

Q.  You  never  had  them  looked  for? — ^A.  No,  sir. 

Q.  Then^there  was  firing  toward  the  garrison  by  the  police? — ^A.  By 
the  poUce,  in  return  to  the  firing  which  was  coming  from  the  other 
direction.     He  did  it  in  self-defense. 

Q.  Just  tell  the  court  how  this  would  appear  in  self-defense?  Just 
locate  the  man? — ^A.  He  was  being  fired  on  and  he  returned  the  fire 
with  his  pistol  as  he  ran  on  Washmgton  street. 

Q.  Where? — A.  On  Washington  street,  as  I  have  been  told. 

Q.  At  what  hour? — A.  About  midnight,  when  the  firing  was 
going  on. 

Q.  In  the  eariy  part  or  the  latter  part  of  the  firing? — ^A.  I  do  not 
know,  sir. 

Q.  Do  you,  as  a  matter  of  fact,  know  whether  he  fired  before  or 
after  he  was  fired  at  ? — A.  Only  according  to  his  report  and  statement. 

Q.  You  can  not  locate  him  on  Washington  street? — ^A.  Only  by 
hearsay. 

Q.  And  where  was  that — it  was  reported  to  you  officially? — ^A.  On 
Washington  street,  between  Twelfth  and  Thirteenth,  I  believe. 

Q.  Did  you  reaHze  that  that  was  an  ex-parte  and  interested  state- 
ment on  the  part  of  your  police? — ^A.  Will  you  please  explain  tho 
question  to  me? 

(The  reporter  read  the  question  to  the  witness.) 

A.  No,  sir;  I  took  it  to  oe  so. 

Q.  It  was  ex-parte,  certainly? — ^A.  Yes,  sir. 

Q.  And  in  view  of  the  fact  that  it  was  reported  to  you  bv  Major 
Penrose,  as  commanding  officer,  that  it  was  reported  to  him  that  men 
were  firing  over  the  post  and  you  found  that  one  of  your  men  or  police- 
men were  firing  in  that  direction,  would  it  not  be  an  interested  report? 
Yes  or  no? — A.  I  don't  think  so. 

Q.  Then,  do  I  understand  you  to  say  that  when  those  other  men 
were  alleged  to  have  fired  the  other  way  their  statements  would  not 
be  interested  statements?  The  soldiers  I  mean  now? — ^A.  I  hardly 
know  how  to  answer  your  question.  The  man  was  discharging  his 
duty  as  an  officer.  He  was  attacked  and  he  returned  the  fire — ^you 
have  his  statement  in  the  book. 

Q.  A  special  report  was  made  to  and  you  were  also  informed 
as  mayor  of  that  city  by  the  commanding  officer  of  that  post  that 
shots  had  been  heard  coming  over  the  garrison  and  the  garrison  was 
attacked,  you  found  that  one  of  your  policemen  had  been  shooting 
over  the  post.  Now,  then,  when  you  went  over  his  statement  was 
that  ex-parte  and  interested  or  not? — ^A.  I  still  maintain  that  I  don't 
know  how  to  answer  your  question. 

Q.  You  still  sav  tHat  it  was  not  an  interested  statement;  that  he 
was  not  interested  in  the  matter? — ^A.  I  felt  that  he  made  an  official 
report  and  I  bcHeved  it. 

Q.  It  isn't  a  question  of  your  belief;  it  is  a  question,  was  not  he 
naturally  interested.  Wasn't  it  to  his  interest  to  explain  that  clearly 
to  you  so  as  to  appear  best  for  him  or  not? — ^A.  That  is  possible. 

Q.  Isn't  it  true  i — A.  I  should  imagine  so. 

Q.  Well,  don't  you  know.  Major  Combe,  that  under  those  condi- 
tions it  was  an  interested  report,  that  he  was  interested  in  making  it 
to  vou? — A.  Now  that  you  nave  explained,  I  think  so. 

Q.  Then  it  was  ex-parte  and  interested? — A.  I  think  so. 
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Q.  And  you  didn't  take  the  trouble  to  investigate  whether  he  told 
you  the  truth  about  the  direction  of  the  firing? — ^A.  The  investigating 
committee  took  the  matter  up. 

Q.  You  don't  know? — ^A.  No,  sir;  because  it  was  in  their  hands. 

Q.  You  didn't  examine  his  gun  to  see  how  many  times  he  fired  it? — 
A.  No,  sir. 

Q.  And  vou  didn't  examine  it  to  assure  Major  Penrose  that  none  of 
your  men  had  fired  toward  the  post? — ^A.  No,  sir. 

Q.  Did  you  ever  tell  Major  Penrose  that  one  of  your  men  fired 
toward  the  post? — ^A.  I  do  not  know  whether  I  did  or  not. 

Q.  WhatPadron  was  it? — ^A.  Genaro  Padron. 

Q.  Now,  you  were  asked  a  question  about  warning  by  firing^  and 
the  impression  had  been  given  forth  that  there  was  a  lot  of  that  firing. 
Did  jou  investigate  it  or  not? — ^A.  I  have  stated  that  I  didn't  investi- 
gate it.     I  accepted  the  report  that  they  were  alarm  shots. 

Q.  Without  further  investigation? — ^A.  Yes,  sir. 

Q.  Might  not  a  number  of  these  shots  have  been  fired  over  the  post 
then? — ^A.  They  might  have.  People  might  have  raised  their  pistols 
out  of  the  windows  and  they  could  nave  gone  over  the  post. 

Q.  Could  they  have  held  them  horizontally  so  far  as  you  know? — 
A.  Of  course. 

Q.  That  might  have  passed  over  the  post? — ^A.  They  might  have. 

Q.  And  persons  in  that  post  hearing  such  shots  coming  over  would 
be  just  as  warranted  in  the  belief  that  they  were  being  attacked  as  you 
people  would  to  believe  you  were  being  attacked  &om  the  post? — 
A.  It  is  possible. 

Q.  Is  it  true? — A.  A  matter  of  opinion. 

Q.  If  you  were  standing  there  and  heard  those  shots  coming  over, 
wouldn't  you  claim  they  came  from  the  town? — A.  I  might  have 
thought  so ;  yes,  sir. 

Q.  Never  was  the  report  of  this  committee — officially  it  was  never 
submitted  to  you? — A.  No,  sir.  The  fact  of  the  matter  is  I  haven't 
examined  any  report. 

(The  reporter  was  requested  to  read  the  following  question  and 
answer  from  the  court's  examination  of  the  witness:  "Q.  Did  you 
find  out  whether  any  of  the  citizens  of  Brownsville  fired  pistols  or  guns 
on  the  night  of  August  13  as  a  warning  that  the  town  was  being 
attacked? — A.  Outside  of  the  police;  no.  ) 

Q.  Do  you  mean  to  say  by  that  answer  that  has  just  been  read  that 
no  other  citizens  did  fire  their  pieces  that  night? — A.  No,  sir;  I  do  not 
want  to  make  that  impression. 

Q.  As  a  matter  of  fact  there  may  have  been  a  great  number  of  shots 
by  people  outside  of  the  police — I  mean  people  of  the  town?— 
A.  There  were  quite  a  number  of  shots  fired. 

Q.  You  don't  know  what  direction  those  shots  went? — ^A.  No,  sir; 
I  couldn't  say.  This  firing  was  mostly  toward  rifle  firing,  as  I  have 
characterized  it. 

Q.  Now,  let's  go  back  to  this  press  affair.  As  I  understand,  this 
objectionable  sign  was  brought  to  you  or  some  committee? — ^A.  It 
was  brought  to  me.  I  was  very  indignant  over  it,  because  my  name 
was  signed  to  it. 

Q.  Did  you  have  any  evidence  at  all  fixing  that  on  anybody,  sol* 
dier  or  citizen?— A.  No,  sir;  simply  circumstantial. 

Q.  Just  inferences?— A.  Yes,  sir. 
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Q.  It  never  was  found  out  who  did  it? — ^A.  Positively,  no;  but  I 
don't  think  a  citizen  in  Brownsville  would  have  done  it. 
Q.  That  is  simply  a  matter  of  opinion? — ^A.  Yes,  sir. 

QUESTIONS   BY  THE   COURT. 

Q.  You  say  the  pistol  firing  was  mostly  toward  the  end  of  the  fusil- 
lade ;  do  you  mean  to  say  that  vou  heard  bullets  going  over  you  before 
you  hoard  the  pistol  shots? — ^A.  Yes,  sir. 

(The  witness"  was  then  excused.) 

The  court  then  took  a  recess  until  4  o'clock  p.  m. ;  at  which  hour 
the  members  of  the  court,  judge-advocates,  the  accused,  his  coimsel, 
and  the  reporter  resumed  their  seats. 

R.  B.  Creaoer,  a  witness  for  the  prosecution,  was  duly  sworn  and 
testified  as  follows: 

dibeot  examination. 

QUESTIONS   BY  THE  JUDGE-ADVOCATB. 

Q.  Please  state  your  name,  residence,  and  present  occupation. — ^A. 
R.  B.  Creager;  Brownsville,  Texas;  lawyer. 

Q.  Do  you  hold  any  oflScial  position? — ^A.  Why,  I  am  United  States 
commissioner  and  deputy  clerk  of  the  United  States  circuit  and  dis- 
trict courts  of  the  southern  district  of  Texas. 

Q.  Do  you  know  the  accused  ?  If  so,  state  who  he  is. — A.  Major 
Penrose;  I  do  know  him. 

QUESTIONS  BY  THE  ASSISTANT  TO  THE  JXTDOE-ADVOGATB. 

Q.  How  long  have  you  lived  in  Brownsville,  Mr.  Creager? — ^A. 
Twenty^dd  years. 

Q.  Were  you  in  Brownsville  on  the ^A.  Excuse  me.     By  that 

I  mean  that  it  has  been  my  home  that  long.  I  was  away  five  years, 
at  college. 

Q.  \V  ere  you  in  Brownsville  on  the  night  of  the  13th  of  August, 
1906?— A.  I  was  not. 

Q.  Where  were  you? — ^A.  I  was  at  Point  Isabel,  22  miles  distant, 
on  the  seacoast,  or  rather,  Gulf  coast. 

Q.  Wlioii  did  you  return  to  Brownsville  ? — ^A.  I  returned  to  Browns- 
ville the  morning  of  the  14th  of  August. 

Q.  WTien  did  you  go  down  to  Point  Isabel  or  leave  Brownsville 
for  Point  Isabel  on  that  trip — you  say  you  were  at  Point  Isabel  on 
the  night  of  the  13th? — A.  1  had  my  family  at  Point  Isabel  at  that 
time  and  I  would  go  down  in  the  afternoon — leave  at  5  o'clock — 
and  return  the  next  morning. 

Q.  Did  you  go  down  the  afternoon  of  the  13th? — A.  I  went  down 
the  afternoon  of  the  13th  and  returned  the  morning  of  the  14th. 

Q.  You  were  in  Brownsville  all  day  the  13th? — ^A.  Yes,  sir. 

Q.  Were  you  in  the  post — Fort  Brown — at  anv  time  during 'that 
day  of  the  13th  of  Aug:ust  ? — A.  I  think  so.  Witn  reference  to  that 
I  would  like  to  say  this  in  the  nature  of  an  explanation,  that  I  am 
not  absolutelv  positive  whether  it  was  the  morning  of  the  13th  or 
the  12 th.  ^fy  recollection  is  that  it  was  the  morning  of  the  ISth 
that  I  was  in  the  post  when  I  called  on  Major  Penrose  the  first  time. 
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Q.  Just  state  to  the  court  here  the  object  of  your  visit  or  call  on 
Major  Penrose^  and  what  passed  between  you. — A.  Reaching  Browns- 
ville the  morning  of  the  13th  from  Point  Isabel,  as  I  stated,  I  am  not 
positive  whether  this  was  the  12th  or  the  13th,  but  from  certain 
matters  I  am  almost  positive  that  it  was  the  13th.  On  reaching 
town  the  morning  of  the  13th,  I  was  met  by  Fred  Tate,  the  man 
who  struck  one  of  the  negro  soldiers  with  ms  six  shooter  a  short 
time  before.  He  hunted  me  up  and  met  me  upon  the  street,  my 
recollection  is,  and  told  me  that  ne  was  in  trouble  and  that  he  under- 
stood charges  had  been  preferred  against  him  with  his  chief,  the  col- 
lector of  customs,  Mr.  Vann,  by  Major  Penrose,  and  requested  me 
to  look  into  the  matter  for  him.  I  don't  suppose  my  conversation 
with  him  is  material.  At  all  events,  it  resulted  in  his  requesting 
me  to  call  upon  Major  Penrose.  He  also  stated  to  me  that  Lon  Evans, 
the  man  whose  wife  had  been  insulted,  my  recollection  is,  the  night 
before — that  is  the  point  to  which  I  wish  to  call  attention  that  makes 
me  think  it  was  the  morning  of  the  13th  that  this  call  was  made, 
because  I  have  since  been  imormed  that  this  assault  took  place  on 
the  night  of  the  12  th. 

Q.  Now,  you  learned  it  on  this  morning? — A.  Yes,  sir.  And 
Tate  informed  me  that  Evans  desired  to  see  me  in  reference  to  his 
matter.  In  other  words,  he  had  seen  Evans  looking  for  me  and 
inouiring  for  me. 

Q.  Did  you  meet  Evans? — ^A.  Evans  come  to  me  the  same  morn- 
ing and  was  considerably  wrought  up  over  the  alleged  assault  on 
his  wife  and  told  me  the  particulars  of  it  and  asked  me  what  he  should 
do.     I  told  him  there  was  practically  nothing  he  could  do. 

Q.  (Counsel  for  the  accused.)  Do  I  understand  you  accepted  the 
position  of  counsel  for  Messrs.  Tate  and  Evans  ? — A.  No,  sir. 

Q.  You  didn't  appear  as  counsel  for  either  of  them  J— A.  No,  sir. 

Q.  At  no  time?— A.  No,  sir. 

Q.  And  you  didn't  appear  before  Major  Penrose  in  that  capacity? — 
A.  No,  sir.  They  came  to  me  as  United  States  commissioner  simply, 
asking  my  advice,  not  as  a  lawyer;  they  didn't  employ  me,  didn't 
pay  me,  but  simply  asked* my  friendly  services.  I  told  Evans,  as  I 
was  about  to  say,  that  all  he  could  do  was  to  call  upon  Major  Penrose 
and  ask  him  if  possible  to  punish  the  man  who  was  ffuiltv,  if  any, 
and  that  it  would  be  extremely  difficult  to  discover  who  the  culprit 
was  because  his  wife's  description  of  the  man  who  committed  the 
assault  was  very  meager.  I  saw  he  was  wrought  up,  and  I  suggested 
to  him  that  I  would  go  with  him,  if  he  desired  it,  to  call  upon  the 
major.  I  told  him  I  couldn't  go  just  at  that  time,  but  \vould  meet 
him  later  and  go  with  him.  At  all  events,  he  didn't  go  with  me,  but 
I  called  upon  Major  Penrose.  I  was  told  he  was  in  the  administration 
building. 

Q.  What  time  was  that? — A.  My  best  recollection,  it  was  10 
o'clock.  I  had  as  yet  not  met  Major  Penrose,  who  hadn't  been  in  the 
town  very  long.  1  was  told  at  his  office  that  he  had  just  stepped  out 
on  the  way  to  his  quarters,  my  recollection  is,  and  that  if  I  would 
step  out  on  the  porch  I  could  call  to  him  or  very  easily  catch  him;  he 
had  just  left.  1  stepped  out  on  the  porch,  and  Major  Penrose  had 
walked  possibly  50  to  75  yards,  maybe,  from  the  door,  and  I  called 
to  him  and  stopped  him  and  walked  out  and  introduced  myself  to 
him,  and  he  invited  me  to  return  to  the  office  with  him,  which  I  did, 
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and  on  returning  to  the  office  he  introduced  me,  my  recollection  is. 
to  two  or  three  other  officers  who  were  in  the  room,  sat  down,  ana 
began  a  conversation,  and  I  introduced  myself  to  him  as  United  States 
commissioner  and  offered  my  services  in  that  capacity  if  the  occasion 
should  arise,  as  it  sometimes  does  down  there.  Do  you  wish  me  to 
go  into  our  conversation? 

Q.  Yes,  sir. — ^A.  The  major  portion  of  it  was  simply  of  a  social 
nature. 

Q.  No,  not  that  part  of  it.  In  regard  to  the  evidence  in  the  Tate 
matter. — ^A.  I  mentioned  the  fact  to  him  that  I  was  sorry  that  some 
feeling  had  apparently  arisen  between  the  town  people  and  the  mem- 
bers or  his  command,  and  he  said,  "Yes;  that  he  regretted  it.  also/' 
and  this  led  up  to  a  discussion  of  these  two  points  upon  whicn  I  had 
really  called  to  see  hini  about.  Now,  in  relating  this  conversation  to 
me  I  think  it  is  only  fair  to  say  this,  that  it  will  be  practically  impossi- 
ble for  me  to  even  attempt  to  give  the  words  that  passed  between  us. 
All  that  I  can  remember  at  this  time  is  the  substance  of  our  conversa- 
tion. 

Q.  All  right,  go  ahead.— A.  I  can  give  you  at  least  the  most  salient 
features  of  the  conversation.  I  don't  remember  which  of  the  two 
subjects  were  touched  upon  first,  but  I  think  the  Tate  matter,  and 
Major  Penrose  expressed  himself  as  being  satisfied  that  Tate  had 
struck  this  man  and  that  he  had  done  it  without  provocation,  or 
without  sufficient  provocation,  telling  me  also  that  ne  had  written 
to  the  collector  of  customs  demanding  an  investigation,  or  something 
to  that  effect.  I  don't  remember  whether  it  was  a  statement  he  had 
demanded  or  an  investigation  or  whether  he  demanded  that  the  man 
be  punished,  but  at  all  events  he  had  complained  to  the  collector  of 
customs,  but  that  he  had  received  no  reply  to  his  letter,  and  I  told 
him  that  Colonel  Vann  was  out  of  town  at  that  time  and  had  been 
for  several  days,  but  would  return  soon,  and  I  was  sure  as  soon  as  he 
did  return  the  matter  would  be  looked  into;  that  I  had  made  some 
investigation  into  the  matter  and  had  heard  Tate's  side  of  it,  which 
I  gave  to  him;  and  I  remember  also  mentioning  the  names  of  most 
of  the  ladies  who  were  with  Tate  the  night  that  this  difficulty  occurred. 
Now,  I  don't  know  as  to  the  materiality  of  a  part  of  that  conversation, 
but  I  will  repeat  as  much  of  it  as  I  can — the  substance  of  it — and  if 
you  don't  desire  to  hear  it  you  can  so  state.  I  remember  the  major 
saj-ing  that  his  men  had  as  much  right  upon  the  streets  and  sidewalks 
of  tlie  town  of  Brownsville  as  any  white  man,  and  that  the  people  of 
Brownsville  must  recognize  that  fact.  I  replied,  theoretically  that 
was  unquestionably  true,  but  that  certainly  as  long  as  he  was  in  the 
South — these  men  were  in  the  South — and  that  they  would  find  that 
as  a  matter  of  practice  that  when  a  negro  and  white  man  met  on  the 
sidewalk  the  negro  would  have  to  step  aside,  or  words  to  that  effect. 
We  continued  speaking  of  it  for  some  time,  Major  Penrose  stating 
to  me  that  he  knew  both  the  men  involved  in  the  difficulty,  and  that 
one  of  them,  at  all  events,  was  a  verv'  good  man.  He  spoke  very 
highly  of  him  and  stated,  substantially,  that  he  was  a  man  upon 
whose  word  reliance  could  be  placed;  that  he  had  looked  into  the 
matter  and,  I  think  he  said,  taken  the  statement  of  both  men  in  writ- 
ing. I  am  not  sure  of  that.  At  all  events,  he  had  taken  the  statements. 
I  told  him  I  knew  only  what  Mr.  Tate  had  told  me  and  what  was 
currently  reported  on  the  streets  of  Brownsville,  but  that  Mr.  Tate 
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assured  me  that  the  ladies  in  the  company  would  bear  him  out  in  all 
he  said  in  reference  to  the  difficulty,  ana  that  I  knew  these  ladies^ 
and  that  thev  were  above  reproach. 

Q.  Had  mi.  Tate  told  you  who  the  ladies  were  that  were  with 
him? — ^A.  Mr.  Tate  told  me  the  ladies  who  were  with  him. 

Q.  They  are  ladies  whose  reputation  and  standing  is  beyond  re- 

E roach  in  every  respect? — ^A.  les,  sir;  in  every  respect;  but  I  don't 
now,  as  a  matter  of  fact,  whether  they  would  bear  out  Mr.  Tate's 
statement,  but  he  assured  me  thev  would,  and  if  they  would,  im- 
plicit reUance  could  be  placed  in  what  they  said.  That  is  about  the 
substance  in  reference  to  the  Tate  matter  that  was  brought  up. 

Q.  How  long  before  the  13th  had  this  Tate  matter  taken  place, 
more  or  less? — A.  I  imderstand  since,  it  was  the  night  of  tlje  12th. 

Q.  I  asked  you  about  the  Tate  matter. — A.  That  was  several  days 
before;  I  don't  remember  just  now  how  many. 

Q.  Go  on  with  the  Evans  matter. — A.  I  want  to  say  on  that  point 
that  I  will  not  swear  positively  that  this  was  the  morning  of  the  13th, 
but  to  my  best  recollection  it  was. 

Q.  It  was  prior  to  the  shooting? — ^A.  Yes,  sir;  and  I  am  almost 
certain  it  was  the  morning  of  the  13th.  We  then  took  up  the  Evans 
matter;  and  Major  Penrose  expressed  doubt  as  to  whether  it  was  one 
of  his  command  that  assaulted  Mrs.  Evans^  to  my  recollection,  sug- 
gesting that  it  was  possible  that  it  was  some  one  wno  had  blacked  his 
face  and  put  on  a  Imaki  imiform,  because  when  he  first  expressed  the 
doubt  I  told  him  Mrs.  Evans  stated,  so  her  husband  told  me,  that 
the  man  who  assaulted  her  was  a  large  negro  in  the  uniform. 

Q.  Khaki  uniform? — A.  I  used  khaki  a  while  ago,  but  I  should 
have  said  uniform.  I  don't  remember  whether  he  said  khaki  or  not. 
Now,  it  was  either  this  morning  or  the  following  morning  that  the  rest 
of  the  conversation  that  I  am  about  to  relate  took  place,  and  on  this 
point  I  will  not  be  absolutely  positive  whether  it  was  the  morning  of 
the  13th  or  the  14th,  but  I  am  morally  certain  it  was  the  morning  of 
the  13th. 

Q.  You  had  two  conversations  with  Major  Penrose? — ^A.  I  had  two 
conversations  with  Major  Penrose;  one  before  and  one  after  the 
shooting.  I  told  him  that  on  accoimt  of  the  feeling  that  existed 
between  the  soldiers  and  the  town  people,  which  feeling  was  very 
apparent,  it  would  be  advisable  for  nim  not  to  permit  his  men  to 
visit  Brownsville  at  night. 

(The  reporter  was  requested  to  read  the  next  preceding  answer,  as 
follows:  '^A.  *  *  *  I  will  not  be  absolutely  positive  whether  it 
was  the  morning  of  the  13th  or  the  14th,  but  I  am  morally  certain  it 
was  the  morning  of  the  13th.") 

Q.  Your  conversation  the  morning  of  the  13th  was  the  one  prior  to 
the  shooting? — A.  Yes,  sir. 

Q.  And  that  is  the  conversation  of  which  you  are  morally  certain? — 
A.  Yes,  sir. 

Q.  Go  ahead. — A.  My  idea  being  not  in  contemplation  of  any  act 
such  as  subsequently  occurred  the  night  of  the  13tn,  but  in  contem- 
plation of  personal  difficulties  between  members  of  his  command  and 
the  town  people.  If  the  negroes  got  out  and  visited  the  different 
joints,  such  as  soldiers  usually  visit,  and  got  to  drinking,  it  was,  I  con- 
sidered, almost  sure  to  result  in  personal  difficulties  smce  the  feeling 
was  as  high  as  it  was^  and  I  advised  him  not  to  permit  the  men  to 
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leave  the  post  and  go  into  Brownsville  at  night.  Now,  on  that  point 
I  wish  to  Tbe  entirely  fair  and  be  distinctly  understood  that  I  am  not 
absolutely  positive  that  this  was  the  morning  of  the  13th,  but,  as 
nearly  as  a  man  can  be  in  that  passage  of  time,  I  am  sure  it  was  that 
morning.  Major  Penrose  agreed  with  me  in  that  respect  and  said  he 
would  keep  his  men  in  the  post.  Now,  it  is  barely  possible  that  that 
conversation  took  place  the  morning  of  the  14th,  but  it  is  merely  a 
bare  possibility,  and  I  think  not. 

Q.  That  is  about  the  substance  of  this  conversation  on  the  13th  t — 
A.  That  was  the  substance  of  the  conversation  on  the  13th  so  far  as 
it  bore  upon  the  question  of  the  relations  as  to  his  men  with  the  town 
people. 

Q.  You  say  you  had  a  conversation  with  him  on  the  14th? — ^A. 
Yes,  sir;  .1  went  to  the  Point  the  evening  of  the  13th,  leaving  about  5 
o'clock  and  returned  the  next  morning,  getting  to  town  about  8 
o'clock,  and  I  found  the  town  very  much  excited. 

Q.  When  did  you  first  learn  of  the  shooting? — ^A.  The  hack  driver 
that  drove  me  from  the  station  to  my  office  imormed  me  of  the  shoot- 
ing, and  on  reaching  my  office — ^I  went  by  the  post-office  to  get  my 
mail  and  then  on  to  my  office — I  had  barely  gotten  in  it  when  the 
telephone  rang,  and  my  recollection  is  that  it  was  from  the  quarter- 
master's office  that  I  was  called  from  and  told  that  Major  renrose 
requested  me  to  come  up  to  see  him  at  once,  if  possible.  1  went  down 
and  took  a  hack,  and  I  believe  the  same  hacK — I  don't  believe  my 
hack  had  yet  left  the  door  of  my  office — and  went  on  up)  to  Fort 
Brown,  and  I  was  stopped  by  the  sentry.  They  had  sentries  about 
every  10  or  12  feet  along  the  wall  at  the  main  gate,  and  I  had 
some  little  difficulty  in  getting  in,  and  I  insisted  that  the  sentry  call 
the  officer  in  command,  which  he  did,  and  I  don't  remember  who  this 
officer  was — he  was  a  white  officer — and  on  informing  him  that  the 
major  had  reauested  me  to  call  upon  him  he  admitted  me.  I  drove 
over  to  the  administration  building,  and  the  major  was  there  and  he 
told  me  he  had  sent  for  me;  he  was  considerably  agitated  and  told  me 
that  he  had  sent  for  me  to  request  my  aid  as  a  lawyer,  if  possible,  in 
clearing  up  the  matter  of  this  shooting,  to  assist  him  ana  to  discuss 
the  matter  with  him.  That  is  just  aoout  his  way  of  expressing  it. 
We  then  discussed  the  matter,  and  I  don't  really  remember  just  what 
passed  between  us  on  that  occasion,  except  that  Major  Penrose,  dur- 
mg  the  first  portion  of  our  conversation,  in  speaking  of  the  punish- 
ment of  his  men  or  of  the  men  who  had  been  guilty  of  this  shooting 
would  always  preface  his  remark  with  something  of  this  kind,  "3 
my  men  did  the  shooting,  so  and  so,  they  deserved  to  be  punished." 
I  recall  that  distinctly,  because  at  one  time  I  think  that  Major  Combe 
came  in,  the  mayor  of  the  town,  while  we  were  discussing  the  matter, 
and  I  remember  his  producing  some  shells,  I  think  some  empty  ana 
some  loaded  Springfield  shells,  from  his  pocket  and  laying  them  on 
the  major's  desk.  He  took  them  up  and  examined  them. 
■  O.  Do  you  remember  what  Major  Combe  said  when  he  put  those 
shells  and  ammunition  on  the  desk? — ^A.  No,  I  don't,  just  at  that  time. 

<^.  Or  what  Major  Penrose  said  in  that  connection?  — A.  Yes,  sir. 
I  will  state  this,  that  I  have  read  Combe's  testimony  in  the  papers  as  to 
what  passed  at  the  time  and  it  is  substantially  what  passed.  My 
recollection  wasn't  just  exactly  like  that. 
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Counsel  for  the  accused: 

May  it  please  the  court,  we  don't  want  what  the  witness  has  read  in  the  papers.  We 
want  his  recollection,  not  what  Major  Penrose  is  reported  to  have  said  in  the  paper. 
Everybody  knows  that  the  paper  never  gets  anything  right. 

Q.  Just  give  us  jour  recollection. — ^A.  My  recollection  of  that 
passage  was  something  like  this:  After  Combe  handed  Penrose  the 
shells  we  continued  the  discussion  for  some  few  moments  and  Pen- 
rose again  used  the  expression,  "If  my  men  did  this  shooting."  I  got 
up  out  of  the  chair  where  I  was  sitting  and  said,  "Major,  we  can  not 
discuss  this  with  a  promise  of  that  kmd.  We  know  your  men  did 
the  shooting,  and  now  it  is  simply  a  question  of  discovering  which 
ones  did  the  shooting,"  or  something  to  that  effect,  and  then  he 
replied,  by  way  of  parenthesis — I  am  not  attempting  to  give  his  lan- 
guage, but  the-substance  of  it — "Well,  it  seems  morally  certain  that 
they  did  do  it,"  or  "It  would  seem  that  they  did  do  it,"  and  from  that 
time  on  I  don't  think  he  again  used  the  expression,  "If  my  men  did 
do  it"  in  the  course  of  our  conversation.  We  discussed  tne  matter 
at  some  length.  I  asked  him  if  he  had  the  men's  guns  examined,  and 
he  said  yes,  he  had  that  morning,  the  morning  of  the  13th. 

Q.  The  morning  of  the  13th?— A.  The  morning  of  the  14th;  the 
shooting  took  place  the  night  of  the  13th.  That  he  had  them  exam- 
ined that  morning,  and  my  recollection  is  that  he  told  me  he  hadn't 
examined  them  immediately  following  the  shooting. 

Q.  Did  he  state,  more  or  less,  about  what  time  m  the  morning  he 
had  had  them  examined? — A.  No,  sir;  he  did  not. 

Q.  Did  he  say  as  to  whether  it  was  before  or  after  daylight? — ^A. 
I  don't  recollect  that  he  made  such  a  statement  at  all  as  to  tne  exact 
time.     I  remember  him  stating  that  he  didn't  see  how  his  men  could 

Sossibly  have  done  the  shooting  and  gotten  back  in  the  post  without 
etection.  There  was  quite  a  good  deal  of  that  conversation.  I 
should  judge  now  an  hour  or  three-quarters  of  an  hour,  and  probably 
half  the  time  Major  Combe  was  present.  He  came  in  after  my 
arrival.  I  think  that  I  have  given  you  about  all  that  I  can  recollect 
of  that  conversation. 

Q.  Did  you  see  those  shells  that  Major  Combe  brought  in? — ^A. 
Yes,  sir. 

Q.  Did  you  examine  them? — A.  Yes,  sir;  I  picked  them  up  and 
examined  them. 

Q.  Were  there  any  clips  amongst  them  or  any  of  those  shells  in 
chps? — A.  I  don't  remember;  my  recollection  is  no. 

Q.  Do  you  know,  Mr.  Creager,  what  those  shells  were? — A.  At  the 
time  there  was  no  doubt  in  my  mind  but  that  they  were  Springfield 
shells. 

Q.  You  had  seen  Springfield  shells  before  which  are  used  in  the 
Army? — ^A.  I  have  fired  them  out  of  the  army  gun  many  a  time. 

Q.  As  a  matter  of  fact,  did  you  ever  use  this  Springfield  gun  at  the 
target  range  at  Point  Isabel  last  summer? — A.  Yes,  sir;  I  was  out  a 
number  of  times  shooting  on  the  range  with  the  oflScers. 

Q.  Did  you  yourself  mid  any  of  tnese  shells  in  town  about  that 
time? — A.  No,  sir;  I  did  not. 

Q.  Did  you  find  yourself  any  bullets? — A.  I  saw  the  collection  that 
was  in  the  hands  or  the  chief  of  police  or  the  mayor.  They  were  in 
the  hands  of  the  mayor,  and  I  went  up  there  to  see  them;  also 
the  bandolier. 
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Q.  Mr.  Creager,  now  we  will  come  to  the  press  matter.  Do  you 
remember  a  reception  or  entertainment  given  to  the  Texas  Press  Asso- 
ciation by  the  people  of  Brownsville  last  spring,  I  think  it  was? — A. 
Yes,  sir. 

Q.  Were  you  on  the  committee  of  arrangements? — ^A.  Yes,  sir; 
there  was  a  committee  of  reception  or  entertainment. 

Q.  Was  that  a  public  affair  or  were  invitations  issued? — A.  Verbal 
invitations  were  issued. 

Q.  Do  you  know  whether  any  instructions  were  given  with  regard 
to  the  aamission  or  the  nonadmission  of  people  who  were  not 
invited? — A.  Only  by  hearsay.  As  to  any  instructions  being  given,  I 
didn't  give  them  myself,  but  we  were  allowing  no  one  entrance  into 
the  open  pavilion  in  which  we  were  holding  the  little  affair  except 
those  that  were  invited;  that  is,  they  were  supposed  to  be  the  only 
ones  present. 

Q.  (Counsel  for  the  accused.)  I  would  like  to  ask  if  the  witness 
makes  that  statement  of  his  own  knowledge? — A.  Makes  what  of  my 
own  knowledge? 

Q.  The  statement  you  have  just  made — that  you  knew  they  were 
not  admitted.  You  prefaced  it  by  saying  you  only  knew  that  by 
hearsay. 

(The  reporter  was  requested  to  read  the  preceding  answer,  as 
follows:  ''A.  Only  by  hearsay.  As  to  any  instructions  being  given, 
I  didn't  give  them  myself;  but  we  were  allowing  no  one  entrance 
into  the  open  pavilion  in  which  we  were  holding  the  little  affair, 
except  those  that  were  invited ;  that  is,  they  were  supposed  to  be  the 
only  ones  present.'') 

A.  My  statement  that  only  those  that  were  invited  were  supposed 
to  be  present. 

Q.  Yes,  sir. — ^A.  Why,  certainly,  that  was  of  my  own  knowledge. 
I  was  one  of  the  five  who  had  the  matter  entirely  in  charge. 

At  4  o'clock  and  40  minutes  p.  m.  the  court  adjourned  until  10 
o'clock  a.  m.  Friday,  February  15,  1906,  the  following  day. 

Chas.  E.  Hay,  Jr., 
Captain  and  Jvdge-Advocate,  Jvdge^Advocate. 


Headquarters  Department  of  Texas, 

San  Anionic ,  Tex,,  Febhmry  IB,  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:    All  the  members  of  the  court  and  the  judge-advocate. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  of  Feoruary  14  was  dispensed  with. 
The  judge-advocate  here  stated  as  follows: 

We  announced  yesterday  afternoon  that  we  had  finished  with  the  witness,  but  there 
is  one  question  we  failed  to  ask  and  we  would  like  the  indulgence  of  the  court  in  that 
regard. 

There  being  no  objection,  the  judge-advocate  then  asked  witness 
as  follows: 

Q.  Mr.  Crea-ger,  I  think  you  said  yesterday  afternoon  that  jon  were 
morally  certain  that  a  certain  conversation  you  had  with  Major  Pen- 
rose was  had  on  the  morning  of  August  13,  1906.     Will  you  please 
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explain  why  you  are  morally  certain? — ^A.  For  this  reason:  I  learned 
that  the  assault  on  Mrs.  Evans  occurred  on  the  night  of  the  12th,  and 
my  conversation  took  place  subsequent  to  this  assault.  For  me  to 
have  advised  him  to  keep  his  men  out  of  town  at  night  would  have 
been  absurd  on  the  morning  of  the  Hth,  consequently  I  am  morally 
certain  it  was  the  morning  of  the  13th. 

The  judge-advocate  then  announced  to  the  court  as  follows: 

For  the  information  of  the  court  and  the  counsel  for  the  defense,  I  would  like  to 
announce  that  Mr.  John  I.  Kleiber,  who  has  been  acting  as  assistant,  has  retired  from 
the  case. 

CROSS-EXAMINATION. 

QUESTIONS   BY  THE   ACCUSED. 
f 

Q.  You  were  one  of  the  committee  of  five  who  had  charge  of  the 
press  aflFair,  the  so-called  press  aflFair,  in  Brownsville,  I  beheve  you 
said?— A.  Committee  of  five  or  seven;  I  am  not  positve  of  the  exact 
number  on  it. 

O.  And  this  was  held  where — the  entertainment  ? — ^A.  It  was  held 
in  the  skatii^  rink;  an  open-air  pavilion  near  the  depot. 

Q.  And  where  is  it  ? — A.  In  Brownsville. 

Q.  Whereabouts  ? — A.  Near  the  St.  Louis,  Brownsville  and  Mexican 
passenger  depot. 

Q.  And  it  covers  what  portion  of  a  block? — A.  You  mean  the 
pavilion  alone? 

Q.  Where  the  entertainment  was. — A.  The  pavilion  stands  in  an 
inclosure,  possibly  containing  a  number  of  acres;  it  is  in  the  portion 
of  town  not  particularly  settled,  though  immediately  adjoimng  the 
particularly  settled  portion  of  town. 

Q.  And  how  many  entrances  to  that? — A.  To  the  best  of  my 
recollection,  one. 

Q.  And  there  was  a  policeman  stationed  at  this  entrance? — ^A.  I 
think  so. 

Q.  And  his  instructions? — A.  I  did  not  instruct  him. 

At  this  point  the  president  of  the  court  requested  the  iudge-advo- 
cate  to  please  state  the  reason  why  the  assistant  judge-aavocate  had 
retired  irom  the  case,  to  which  the  judge-advocate  replied  as  follows: 

Simply  because  he  is  a  district  attorney  for  Cameron  County,  and  his  official  duties 
have  called  him  back  to  his  post  of  duty,  as  I  understood  his  explanation. 

CROSS-EXAMINATION    CONTINUED. 

Q.  Do  you  know  what  his  mstnietions  were? — ^A.  Onlv  by  hearsay. 

Q.  As  a  member  of  the  committee,  was  not  action  taKen  about  his 
instructions? — A.  No,  sir;  not  in  committee  meeting. 

Q.  Do  you  know  if  any  members  of  the  committee  actually  visited 
the  commanding  officer  in  connection  with  the  instructions  of  that 
policeman? — A.  My  information  is,  yes. 

Q.  You  were  not  a  member  of  the  conmiittee  that  visited  the  com- 
manding officer? — A.  I  was  not. 

Q.  As  a  matter  of  fact — before  I  ask  this  question  I  will  repeat 
your  testimony  of  yesterday  as  recorded:  ^'My  statement  that  only 
those  that  were  invited  were  supposed  to  be  present?  Q.  Yes,  sir. — ■ 
A.  Why,  certainly,  that  was  of  my  own  knowledge.     I  was  one  of  the 
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five  who  had  the  matter  entirely  in  charge."  Then  you  are  not  sure 
as  to  whether  it  was  five  or  seven;  your  recollection  is  a  little  indis- 
tinct as  to  the  number  on  the  conunittee?— A.  As  to  the  number  on 
the  committee. 

Q.  So  when  you  said  five  yesterday  you  were  not  accurate? — ^A. 
Not  necessarily  so. 

Q.  It  was  not  accurate,  you  admit  now? — ^A.  I  stated  yesterday 
"my  recollection  is/'  and  I  think  the  record  will  show  it.  1  was  not 
positive  as  to  the  number  on  the  committee.  I  think  that  is  on  the 
record. 

S.  It  fails  to  show  here.  You  stated  positively  just  as  I  have 
. — ^A.  At  that  portion,  yes. 

Q.  You  did  not  modify  that  statement.  You  stated  positively 
there  were  five  members  of  that  committee  and  that  you  had  the 
matter  entirely  in  charge. — ^A.  You  will  notice  that  the  mentioning 
of  the  number  of  the  committee  there  was  merely  incidental. 

Q.  It  is  giving  positive  information  to  this  court  as  to  who  the 
committee  was  and  as  you  remember  it. — ^A.  I  did  not  pretend  to 
state  who  the  committee  was. 

Q.  Is  your  recollection  as  inaccurate  on  all  points  as  on  that? — ^A. 
Your  question  is  not  very  clear. 

Q.  Am  I  to  understand  that  the  rest  of  your  statements  are  to 
be  modified  in  the  same  way  as  you  this  morning  modify  your  state- 
ment of  yesterday  as  to  the  five  members  of  that  comimttee? — ^A.  It 
is  for  you  to  pass  on  my  evidence  before  this  court. 

Q.  I  have  a  right  to  ask  you  that  question,  which  you  will  admit 
as  a  lawyer,  whether  or  not  your  recollection  of  this  is  as  accurate 
as  your  recollection  of  other  things,  and  we  have  a  right  to  your 
answer  and  we  insist  on  it? — ^A.  1  have  no  objection  to  answering 
your  question.  Manj  portions  of  mv  evidence,  as  will  be  invariably 
the  case  with  any  witness — ^my  recollection  of  certain  points  will  be 
more  clear  than  others.  My  recollection  of  important  passages  will 
naturally  bjB  more  clear  than  that  of  unimportant  matter. 

Q.  And  the  witness  is  to  determine  the  importance  of  these  matters 
or  the  court?— A.  The  court,  by  all  means. 

Q.  Then,  if  you  will  bear  that  in  mind  in  your  answers,  we  will 
appreciate  it. — ^A.  Thank  you. 

Q.  As  a  matter  of  fact,  did  this  poUceman  exclude  soldiers  that 
night  from  the  entrance  to  that  entertainment? — ^A.  Do  you  wish  me 
to  ffiveyou  hearsay? 

Q.  We  want  your  knowledge  as  a  member  of  that  committee. — ^A. 
Mv  knowledge  upon  that  pomt  is  entirely  dependent  upon  hearsay 
information. 

Q.  As  a  member  of  the  committee,  what  was  your  information;  that 
they  were  excluded  or  not  excluded? — A.  If  you  want  hearsay  testi- 
mony I  can  give  it  to  you. 

Q.  I  ask  your  information,  as  a  member  of  that  committee. — ^A.  My 
information  as  a  member  of  the  committee  was  that  soldiers  were 
excluded  from  the  inclosure. 

Q.  Was  or  was  not  that  made  the  subject  of  investigation  by  the 
committee — the  exclusion  of  the  soldiers?— A.  Not  by  the <X)mmittee 
as  a  whole. 

Q.  By  what  part  of  it? — A.  I  don't  know.  My  knowledge  of  that 
portion  of  this  transaction  has  come  to  me  since  it  passed,  and  at  the 
time  this  investigation  took  place  I  knew  nothing  of  it. 
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Q.  Then  the  committee  as  a  whole  did  not  investigate  this  matter  ? — 
A.  No,  sir.  ^ 

Q.  Then  the  committee  as  a  whole  was  not  incensed  at  the  posting 
up  of  that  sign,  ''Soldiers  and  dogs  not  admitted?'' — ^A.  The  com- 
mittee was  not  incensed 

Q.  Yes;  as  a  whole. — A.  There  was  no  indignation  on  the  part  of 
the  committee  as  a  whole.  A  committee  as  a  whole  can  not  feel 
indignation.     The  individual  members  of  it  were  naturally  outraged. 

Q.  It  was  not  the  action  of  the  committee  as  a  whole? — ^A.  Just 
how  you  get  a  committee  as  a  whole  indignant  is  a  question.  You 
can  get  the  individuals  ind^nant.  All  of  us  were  mdigiant.  At 
least  I  can  say  I  was,  and  1  presume  the  others  were,  lou  don't 
expect  me  to  read  the  minds  or  my  fellow  members  of  the  committee 
and  tell  you  what  they  thought;  at  least  I  don't  suppose  you  do. 

Q.  Omy  as  expressed  to  you. — A.  In  other  words,  hearsay. 

Q.  We  are  entitled  to  the  expressions  of  that  committee. — ^A.  I 
don't  know  as  I  heard  expressions  from  each  member  of  the  com- 
mittee. As  a  matter  of  fact,  I  can't  now  tell  who  those  members 
were. 

Q.  Then  your  recollection  about  that  is  pretty  indistinct? — ^A.  As 
to  the  members  of  the  committee,  yes. 

Q.  When  was  this  entertainment? — A.  I  could  not  tell  you  that. 

Q.  Then  why  are  you  so  positive  that  everybody  was  invited  that 
was  there? — A.  I  have  never  stated  that. 

Q.  We'll  see  what  the  record  says. — A.  Good. 

Q.  (Reading.)  ^'(J.  Were  you  on  the  committee  of  arrange- 
ments?— ^A.  Yes,  sir;  there  was  a  committee  of  reception  or  enter- 
tainment. Q.  Was  that  a  public  affair,  or  were  there  invitations 
issued? — A.  Verbal  invitations  were  issued.  Q.  Do  you  know 
whether  any  instructions  were  given  in  regard  to  the  admission  or 
nonadmission  of  people? — ^A.  Only  by  hearsay.  As  to  any  instruc- 
tions being  given,  I  aid  not  give  them  myself,  but  we  were  allowing 
no  one  entrance  into  the  open  pavilion  in  which  we  were  holding  the 
little  affair  except  those  who  had  been  invited.  That  is,  they  were 
supposed  to  be  only  the  ones  present." — ^A.  They^were  supposed  to 
be 

Q.  You  said  with  positiveness  they  were  the  only  persons  to  be 
present. — ^A.  No,  sir;  I  did  not  state  that;  quote  me  correctly. 

Q.  Then  you  wish  to  have  that  part  corrected? — ^A.  No,  sir;  I  do 
not ;  the  statement  stands  exactly  as  I  made  it  yesterday. 

Q.  And  you  don't  know  whether  any  soldiers  were  excluded  or 
not? — ^A.  Of  my  own  knowledge,  no. 

Q.  Do  you  know  whether  soldiers  were  excluded  and  Mexicans 
admitted?— A.  Of  my  own  knowledge,  no. 

Q.  As  a  member  of  the  committee,  do  you  know? — ^A.  As  a  mem- 
ber of  the  committee  I  learned  of  this  as  an  individual. 

Q.  As  an  individual  member  of  the  committee,  then,  it  was  inves- 
tigated by  the  committee  or  members  of  it? — A.  By  members  of  it, 
not  by  me.     If  you  wish  an  explanation  of  that  I  can  give  it  to  you. 

Q.  I  am  willing  to  listen  to  any  explanations  you  have  got  to  make, 
and  so  is  the  court,  I  hope. — ^A.  Only  those  who  were  invited  were 
supposed  to  be  present.  As  always  is  the  case  on  a  public  occasion, 
when  many  people  are  present  and  there  is  a  band,  music,  and  refresh- 
ments, many  parties  not  invited  will  force  themselves  in.    There 
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might  have  been  soldiers  present;  I  can  not  state  there  were  not. 
There  might  have  been  unmvited  persons  there  other  than  soldiers; 
I  can  not  state  whether  there  were  or  not,  but  only  those  who  were 
invited  were  supposed  to  be  present,  as  I  stated  jesterday.  Regard- 
ing this  incident  of  the  posting  of  a  sign,  *'  No  soldiers  or  dogs  allowed j" 
I  was  informed  at  the  time — since  you  are  asking  for  hearsay,  I  will 
give  it  to  you — that  this  sign  was  posted  by  two  members  of  tne  com- 
pany or  battaUon  that  was  at  Fort  Brown  at  the  time.  One  of  your 
officers  here  in  the  post  now  knows  more  about  that  possibly  than 
any  other 

Q.  Who  is  he? — A.  Lieutenant  Wait  Johnson.  You  will  under- 
stand that  I  do  not  wish  you  or  the  court  to  imderstand  that  Lieu- 
tenant Wait  Johnson  had  a  thing  to  do  wdth  the  posting  of  that  notice, 
but  he  overheard  a  conversation  between  some  soldiers  on  the  street 
and  stated  to  me  that  he  judged  from  this  conversation  that  two  of 
his  men  had  posted  that  as  a  joke. 

Q.  When  (fid  he  tell  you  that? — A.  Yesterday.  I  don't  remember 
whether  he  told  me  before  or  not,  but  I  have  received  the  same 
information  in  one  way  or  another. 

Q.  You  didn't  know  it  until  yesterday? — A.  I  don't  know  whether 
I  did  or  not;  I  don't  know  it  now.  I  state  facts  and  you  and  the  court 
draw  your  conclusions. 

Q.  I  want  to  know  how  accurately;  you  state  them  once  and  the 
next  morning  you  modify  them. — A.  You  draw  your  own  conclusions 
as  to  my  accuracy. 

Q.  You  did  modify  your  statement  about  the  members  of  the  com- 
mittee?— ^A.  No,  sir. 

Q.  I  will  leave  that  for  the  court,  too. — A.  You  have  called  for 
this  line  of  testimony,  and  I  think  it  only  right  that  I  explain  all  I 
know  in  regard  to  it,  in  justice  to  myself  and  the  other  citizens  of 
Brownsville. 

(^  We  were  after  the  sentiment  of  the  people  of  Brownsville  in 
connection  with  the  American  soldiers  and  we  expect  to  show  it. — A, 
I  grasp  that.  If  you  will  only  show  it  fairlv  we  have  no  objections. 
We  shall  be  only  too  glad  to  express  it.  I  heard  the  night  of  this 
entertainment  and  during  its  progress  that  such  a  sign  had  been 
posted  and  I  at  once  left  the  pavilion  and  walked  out  to  the  entrance : 
spoke  to  the  policeman  who  was  apparently  on  duty  there  and  askea 
him  if  such  a  sign  had  been  posted.  He  told  me  there  was  no  sign 
of  that  kind  up.  I  looked  for  it;  there  were  posts  on  either  side  of 
the  gate  or  entrance  where  I  had  been  informed  it  had  been  posted; 
it  was  not  up  on  these  posts  or  anywhere  else  in  sight,  and  the  police- 
man informed  me  it  was  not  posted  at  that  time.  I  went  out  with 
the  intention  of  removing  it  if  it  had  been  posted.  In  discovering 
it  was  not  there  I  returned  to  the  pavilion  and  thought  nothing  more 
of  it  until  later  on  I  understood  certain  members  of  our  committee 
had  called  on  the  commanding  officer  to  explain  the  occurrence. 
That's  my  connection  with  that  transaction. 

Q.  Then  you  did  know  that  certain  members  of  your  celebrated 
committee  had  called  on  the  commanding  officer?  Did  you  or  did 
you  not? — A.  I  will  not  answer  that  question.  I  vdW  answer  it  in 
my  own  way. 

Q.  You  have  just  stated  that  they<lid. — A.  I  have  stated  that 
subsequently  I  understood  that  they  (lid. 
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(At  request  of  counsel  witness'  answer  at  bottom  page  564  [271] 
was  read  over.) 

Q.  Now.  you  say  you  were  informed  at  the  time.  What  do  you 
mean  by  tnat? — ^A.  As  to  what? 

Q.  About  the  posting  of  that  paper  1 — ^A.  I  don't  know  as  I  can 
make  it  any  more  clear.  I  was  informed  to  the  effect  that  that  notice 
had  been  posted. 

Q.  By  two  soldiers? — ^A.  No;  simply  that,  the  notice  had  been 
posted. 

Q.  Will  you  swear  positively  that  the  policeman  at  the  gate  did 
not  have  instructions  from  a  member  of  your  committee,  wmch  was 
composed  yesterday  of  five  and  this  morning  of  seven — of  an  imcer- 
tain  number,  either  five  or  seven — ^not  to  admit  soldiers  or  Mexicans? — 
A.  Your  object  in  asking  me  to  repeat  and  rehash  I  don't  under- 
stand, but  if  you  wish  it  1  will  say  again  that  my  knowledge  of  that 
is  dependent  upon  hearsay. 

Q.  Did  you  have  information,  as  a  member  of  that  committeei 
that  such  instructions  had  been  given  by  a  member  of  that  com- 
mittee to  that  policeman?    Yes  or  no. — ^A.  Listructions  of  what? 

Q.  To  excluae  soldiers  and  Mexicans.  That  is  a  simple  question 
and  we  are  entitled  to  the  answer. — A.  No;  you  are  not. 

By  the  coimsel: 

I  will  ask  the  court  to  instruct  the  witness.  He  is  an  attorney^  skilled  in  the  law. 
He  knows  what  we  are  entitled  to  know,  he  knows  that  we  are  entitled  to  a  categorical 
answer  to  that  question,  and  we  ask  that  he  be  instructed  to  answer  it.  It  is  perfectly 
clear  to  this  court,  or  any  court,  that  this  is  absolutely  a  hostile  witness.  We  are 
entitled  to  get  answers  to  any  questions  we  put  to  him.  Me  is  evading  every  question 
pat  to  him. 

By  the  judge-advocate: 

The  witness  has  repeatedly  explained  to  the  court,  as  the  court  is  aware,  that  he  is 
testifying  largely  from  hearsay,  and  for  counsel  to  insist  on  this  or  any  answers  is 
maniiostly  unjust  to  the  witness. 

By  the  counsel: 

Here  is  a  report  of  the  committee  of  which  he  is  a  member,  of  which  he  has  testified 
he  is  an  active  member.  He  has  testified  himself  that  that  committee  went  to  the 
commanding  oflicer  of  Fort  Brown  to  investigate  or  straighten  out  this  matter.  I  ask 
hini  whether  or  not  as  a  member  of  that  committee  he  had  information  whether  this 
policeman  at  the  gat^,  the  agent  of  that  committee  to  keep  out  his  so-called  iminvited 
guests,  did  have  instructions  from  any  member  of  that  committee  that  Mexicans  and 
soldiers  were  to  be  excluded,  but  he  directly  and  distinctly  evades  it.  Now,  he 
knows  whether  he  had  such  information  as  a  member  of  that  committee  and  we  are 
entitled  to  his  answer. 

By  the  witness: 

I  will  answer  that  yes  or  no  if  you  will  let  me  explain  the  answer. 

By  the  coimsel : 

I  ask  that  Instructions  be  given  to  this  witness  to  answer  that  question.  We  are 
entitled  to  a  categorical  answer  from  a  hostile  witness. 

By  the  witness: 

I  will  answer  that  question  no. 

(At  request  of  counsel  question  was  read  over.) 

Q.  Dia  you  have  information,  as  a  member  of  that  committee,  that 
soldiers  were  actually  excluded  from  that  entertainment?  Yes  or 
no. — ^A.  Yes. 


274  AFFBAY  AT  BEOWNSVIUl/E,   TEXAS.  [Feb.  16, 1007. 

Q.  Did  you  have  information,  as  a  member  of  that  committee,  that 
Mexicans  were  freely  admitted? — ^A.  No. 

Q.  You  Uved  in  Brownsville  all  your  life,  practically? — ^A.  Prac- 
tically; yes. 

Q.  You  are  famiUar  with  the  sentiment  of  the  city? — ^A.  I  think 
so.     With  respect  to  what? 

Q.  With  respect  to  the  assignment  of  the  Twenty-fifth  Infantry 
there? — ^A.  I  think  I  can  say  yes. 

Q.  What  sentiment  was  that? — ^A.  At  what  time? 

Q.  From  the  time  the  order  was  issued  on  up  to  the  time  they 
arrived. — ^A.  The  sentiment  of  the  town,  I  should  say,  was  mixed. 
Some  people  seemed  opposed  to  having  negro  troops  there.  Others, 
principally  the  older  citizens  who  had  l>een  there  during  the  service 
of  negro  troops  at  Fort  Brown  before,  were  not  opposed. 

Q.  Wasn't  there  very  general  talk  in  opposition  to  their  coming 
there? — ^A.  Very  general  talk  in  opposition,  no.  It  did  not  attract 
a  great  deal  of  comment. 

Q.  You  are  very  sure  of  that,  are  you? — ^A.  I  am  as  sure  as  a  man 
can  be  on  a  question  of  that  kind;  yes. 

Q.  Then — I  want  to  get  that  clear — you  repeat,  then,  that  you 
are  as  sure  as  a  man  can  be  on  any  such  question,  that  the  general 
talk  among  the  people  there  was  not  antagonistic  to  the  assignment 
of  the  colored  troops  to  Brownsville? — ^A.  I  believe  this:  That  if  the 
people  had  been  given  their  choice  that  they  would  have  preferred 
white  troops,  but  they  preferred  negro  troops  to  having  no  troops 
at  all. 

Q.  You  didn't  hear  any  talk  that  they  would  be  run  out  of  town  I — 
A.  Absolutely.no;  that  came  to  my  knowledge;  either  hearsay  or 
otherwise. 

Q.  That  is  necessarily  hearsay  when  you  are  calling  for  the  senti- 
ment of  the  town  ? — ^A.  Certainly. 

Q.  There  were  a  number  of  negroes  in  the  city,  residents  of  the 
city,  and  had  been  for  years? — ^A.  There  are  about  six  negro  men 
residents  of  the  town  and  close  about  it. 

Q.  Quite  a  large  Mexican  community  of  the  lower  class? — ^A.  Yes; 
a  large  percentage  of  the  population  is  Mexican. 

Q.  As  a  matter  of  fact,  you  have  a  number  of  salpons  in  the  town, 
don't  you? — ^A.  Yes,  sir. 

Q.  Just  prior  to  and  about  the  time  these  colored  troops  were 
assigned  station  at  Brownsville  wasn^t  there  more  or  less  talk  about 
excluding  them  from  the  saloons? — A.  None  that  I  heard.  I  heard 
no  talk  (3  that  kind  until  after  some  of  the  saloons  had  arranged  sep- 
arate bars. 

Q.  Then  some  of  them  did  arrange  separate  bars  for  the  accommo- 
dation of  colored  troops? — ^A.  One,  to  my  knowledge. 

Q.  At  least  one.  And  wasn't  there  asignpostea  inthtft  one  that 
colored  men  would  apply  to  this  other  barf— A.  Not  that  I  ever  saw. 

p.  You  wouldn't  swear  there  wasn^t  such  a  sim?— A.  Oh,  no;  I 
think  it  very  probable;  there  might  have  been,  but  I  never  saw  it. 

Q.  As  a  matter  of  fact,  did  or  did  not  these  Mexicans  you  speak  of, 
of  the  lower  class,  and  the  negroes  of  that  town  visit  these  saloons 
freely  before  that?  I  mean  this  saloon  or  saloons  that  put  up  the 
separate  bar. — A.  To  answer  that  question  would  require  an  expla- 
nation.    They  did  not.    The  Mexicans  of  the  lower  class  and  Uie 
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negroes  of  the  town  did  not  visit  them  freely.  Of  the  negroes  I  think 
there  were  only  6  in  town,  negro  men,  and  of  those  6 1  thimc  there  were 
4  of  them  who  did  not  drink  at  all;  3  of  them,  at  all  events,  are  very 
well  known  to  me;  decent,  respectable  negroes.  The  Mexicans  of 
the  lower  class 

Q.  You  don^t  mean  to  say  that  decent,  respectable  people  don't 
drink? — ^A.  No;  not  by  any  means.  I  woiild  not  reflect  on  the  coim- 
sel  that  way. 

Q.  That  s  all  right;  the  counsel  can  take  care  of  himself  in  that  as 
in  other  things. — ^A.  The  Mexicans  of  the  lower  class,  as  a  usual  thing, 
can't  afford  to  pay  the  prices  that  are  charged  for  drinks  in  the  better 
class  of  saloons,  and  as  a  consequence  they  fi'equent  the  beer  joints 
and  mescal  joints  that  are  common  in  the  lower  part  of  town; 
and  consequently  it  was  not  common  to  see  the  lower  class  of  Mexicans, 
nor  was  it  at  all  common  to  see  the  negroes  of  the  town  in  the  saloons. 

Q.  Is  that  all  the  oratory  you  want  to  give  us  on  that  point?— A. 
I  am  here  to  give  you  what  you  want. 

Q.  I  did  not  ask  for  oratory.  I  asked  you  whether  there  was  any 
talk  of  excluding  the  negroes  from  the  saloons  until  the  colored 
troops  were  assigned  down  th  ^re. — A.  I  never  heard  any  talk  of 
excluding  Mexicans  at  all. 

Q.  That's  all  I  asked  you.  I  ask  you  for  a  plain  fact,  and  vou  go 
on  and  give  us  a  long  harangue  on  the  subject.  Your  own  feelings 
were  very  cordial  to  the  people  of  the  post,  were  they  not? — A.  To  the 
officers  of  the  post,  yes;  nave  always  been. 

Q.  Wasn't  there  an  officer  in  trouble  down  there  at  one  time — 
Can  tain  Baldwin — with  one  of  your  citizens? — A.  Yes. 

Q.  Who  prosecuted  that  case? — ^A.  The  county  attorney  and 
myself. 

Q.  Did  or  did  not  you  offer  your  services  as  a  counsel  freely  to  the 
party  who  was  complainant  in  this  matter? — A.  You  understand  I 
might  claim  the  question  of  privilege  on  that,  as  you  claim  to  be  an 
attorney  and  ought  to  know,  but  I  am  willing  to  waive  it  and  state  I 
did. 

Q.  Did  you  or  did  you  not  say  something  to  this  effect:  That  it 
was  about  time  that  some  of  those  snobs,  or  snobbish  people — those 
officers  down  there — were  called  down  a  bit,  referring  to  the  officers? — 
A.  If  anyone  ever  stated  that  to  you,  he  stated  a  deliberate,  mahcious 
falsehood. 

Q.  You  did  not  say  it,  then? — A.  I  did  not. 

Q.  You  seem  to  be  emphatic  on  that  point. — A.  I  am. 

Q.  You  didn't  have  any  animus  toward  Captain  Baldwin,  or  any 
of  the  officers  at  that  time,  oc  any  time? — A.  To  say  animus,  no. 
I  thought  Captain  Baldwin  should  be  punished  on  that  occasion,  and 
for  that  reason  offered  my  services.  He  struck  an  old  soldier  70  or  80 
years  of  age,  broke  his  teeth,  and  knocked  him  down. 

Q.  The  court  did  not  agree  with  you? — ^A.  I  don't  know  what  the 
court  did;  the  jury  did  not. 

Q.  And  it  was  a  jury  of  your  peers  in  Brownsville — citizens  there  ?— 
A.  Yes. 

Q.  And  in  spite  of  all  the  rhetoric  and  oratory  that  you  and  Mr. 
Kleiber  could  produce,  they  returned  a  verdict  of  not  gin'lty?— A. 
Look  at  your  record.  I  said  nothing  about  Mr.  Kleiber.  The  jury 
returned  a  verdict  of  not  guilty;  yes. 
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§.  In  spite  of  all  your  oratory? — ^A.  Yes. 
.  That's  what  we  want;  the  truth. — A.  That's  what  we  will  give 
you. 

Q.  Mr.  Creager,  is  your  father  living? — ^A.  Yes,  sir;  he  is. 

Q.  And  your  mother? — A.  Also. 

Q.  Together?— A.  Yes,  sir. 

Q.  They  have  never  lived  apart,  eh? 

To  this  question  the  judge-advocate  objected  as  follows: 

I  object  to  that  question.  I  think  it  is  the  duty  of  the  court  to  protect  the  witness. 
If  the  witness  is  willing  to  answer  it,  I  liave  no  further  objection. 

(Witness  said  he  was  willing  to  answer  the  question.) 

By  the  counsel  for  accused: 

I  did  not  mean  there  was  anything  wrong  in  this  man's  record. 

By  the  witness: 

I  would  not  advise  you  to  insinuate  anything  of  the  kind.  You  are  positively  insult- 
ing in  your  methods. 

By  the  counsel: 
I  am  sorry  to  hear  that;  I  did  not  mean  to  be  insulting. 

By  the  witness: 
But  results  and  your  intentions  differ. 

By  the  associate  counsel: 

I  object  to  the  witness  indulging  in  any  conversation  with  counsel  for  the  acca8ed| 
except  direct  answers  to  his  questions.  I  don ' t  think  it  proper;  I  don't  think  it  should 
be  done. 

By  the  witness: 

I  should  like  to  answer  that  question  before  the  court  is  closed. 

The  accused,  his  counsels,  the  reporter,  the  witness,  and  the  judge- 
advocate  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  that  the  court  instructs  counsel  that  in 
the  examination  of  witnesses  they  will  refrain  from  any  undignified  remarks  or  reflec- 
tions upon  the  manner  or  method  of  witnesses  in  giving  their  testimony.  The  court 
lias  already,  on  several  occasions,  stated  that  the  widest  latitude  will  be  allowed  in 
cross-examination,  but  this  does  not  authorize  any  undignified  remarks  by  counsel 
reflecting  on  the  manner  of  expressions  of  the  witnesses.  If  counsel  believes  that  a 
witness  is  hostile  he  can  show  it  in  a  becoming  manner,  without  insinuations  or 
inuendos. 

By  the  counsel  for  the  accused: 

May  it  please  the  court,  the  counsel  will,  in  so  far  as  practicable,  conform  to  the 
expressed  directions  of  the  court,  but  wishes  io  call  the  court's  attention  to  the  fact 
that  there  was  no  inuendo — that  there  was  a  statement  direct  to  the  court  that  this 
witness  was  clearly  hostile,  and  I  insist  that  is  within  the  prerogative.  T  wish  to  say 
to  this  court  that  in  asking  this  first  question  about  this  witness's  family  his  answer 
^surprised  me.  The  first  time  I  ever  knew  who  the  witness  was  or  what  his  name  was 
was  on  yesterday  afternoon  when  he  was  introduced  to  this  court.  Naturally,  in  the 
j>roper  performance  of  my  duties  as  counsel,  it  was  my  business  to  inquire  who  is  it. 
Katurally,  it  was  my  business  and  my  prerogative  to  show  this  court  who  he  was.^  I 
was  informed  that  his  mother  was  a  widow,  and  frankly,  when  I  asked  that  question 
this  morning  and  he  said  no,  I  would  naturally  proceed  to  find  out  what  his  exact 
situation  was.  and  had  the  witness  not  been  no  hostile,  in  my  honest  opinion,  he  would 
not  have  considered  this  a  reflection  in  any  way;  and  my  purpose  was  to  go  on  and 
f>how  to  this  court  how  this  man  went  throueh  college,  and  clearly  I  have  a  right, 
when  the  man  on  the  witness  stand  interjects  his  college  life,  to  go  into  it,  and  I  have 
a  right,  and  1  insist  on  that  right,  may  it  please  the  court,  lo  lay  a  foundation  lor  that. 
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In  view  of  this  explanation  as  to  my  purpose,  and  in  order  that  this  witness  may 
disabuse  the  court's  mind  of  any  impression  formulated  as  to  his  fiamily,  I  distinctly 
request  he  be  allowed  to  go  on  and  answer  that  question.  I  confess  that  with  the 
information  I  had  I  was  surprised  when  he  said  his  lather  and  mother  had  been  living 
together — I  understood  his  mother  was  a  widow. 

(At  request  of  the  court  the  question  waa  repeated.) 

By  the  judge-advocate: 

We  have  no  objection  whatsoever  on  the  part  of  the  prosecution  to  the  answer  to 
this  question,  nothing  to  conceal,  but  we  do  insist  it  is  immaterial  to  the  issue. 

•  By  the  counsel  for  accused : 

I  only  ask  it  now  because  it  was  objected  to  and  because  the  witness  requested  per- 
mission of  the  court  to  answer  it.  I  don't  know  who  the  witness  is  nor  what  he  is, 
but  with  this  information,  as  I  say,  I  had  a  right  to  go  into  it  and  let  you  know  who  he 
was. 

3y  a  member  of  the  court: 

I  object  to  the  question  being  answered  on  the  grounds  given  by  the  judge-advocate, 
that  it  is  immaterial. 

By  the  counsel  for  accused: 

I  am  willing  to  withdraw  it;  I  only  asked  that  he  be  allowed  to  answer  it  because 
he  asked  permission  to  answer  it.  I  ask  it  for  two  reasons — first,  that  the  man  be 
allowed  to  answer  it  because  he  asked  to  answer  it;  second,  because  there  seems  to 
be  an  impression  in  the  minds  of  some  that  there  is  some  hidden  purpose  in  it,  I 
simply  wanted  him  to  straighten  out  his  record. 

By  the  judge-advocate: 

The  witness  has  requested  me  to  state  to  the  court  that  he  asked  permission  to  answer 
the  question,  but  if  the  court  insists  upon  a  ruling  as  to  its  immateriality  that  is  a 
different  question.  But  he  would  like  the  answer  to  be  made  of  record.  He  asks 
that  permission  of  the  court. 

By  a  member  of  the  court : 

I  object  to  the  witness  being  allowed  to  answer  the  question. 

The  accused,  his  counsels,  the  reporter,  the  witness,  and  the  judge- 
advocate  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  to  the 
question  as  being  irrelevant  is  sustained.    The  question  will  not  be  answered. 

The  court  then  took  a  recess  until  2  o^clock  p.  m.;  at  which  hour 
the  members  of  the  court,  the  judge-advocate,  tne  accused,  his  coun- 
sel, and  the  reporter  resumed  their  seats. 

The  cross-examination  of  the  witness,  R.  B.  Creaoer,  was  con- 
tinued by  counsel  for  the  accused. 

Q.  How  far  is  Point  Isabel  from  Bro)vnsville? — A.  Twenty-two 
miles. 

Q.  And  vou  were  living  down  there  with  your  family,  I  understand, 
on  the  13tn  of  last  August? — A.  Temporarily. 

Q.  When  had  you  gone  down  there  and  how  long  did  you  remain, 
as  near  as  you  can  tell  us? — A.  Do  you  mean  with  my  family? 

(The  reporter  was  requested  to  read  the  previous  question.) 

A.  I  went  down  the  nio;ht  of  the  18th — the  afternoon  of  the  13th — 
and  came  back  the  mornmg  of  the  14th. 

Q.  How  long  had  you  lived  down  there? — A.  I  moved  to  the  Point 
in  June  and  stayed  until  about  the  1st  of  September.  I  don't  remem- 
ber the  exact  date  on  which  I  went  down  or  came  back. 
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Q.  You  went  down  daily  and  back  the  following  day  to  business? — 
A.  Usually;  not  daily. 

Q.  Did  you  go  back  to  business  on  Sundays? — ^A.  Very  seldom. 

Q.  What  time  did  your  train  leave  Brownsville  for  Isabel  and 
how  long  did  it  take  you  to  get  to  that  point? — A.  Left  at  6  o'clock 
in  the  afternoon  and  would  get  down  usually  in  from  an  hour  and  a 
quarter  to  an  hour  and  a  half. 

Q.  What  time  did  it  get  you  into  Brownsville  in  the  morning? — 
A.  Usually  at  about  8  o'clock. 

Q.  Leaving  Point  Isabel  at  what  time  ? — A.  6.30 .  my  recollection  ist 

Q.  Did  you  as  a  rule  remain  down  at  Point  Isabel  on  Sundays? — 
A.  As  a  rule,  yes. 

Q.  What  day  of  the  week  was  it  that  you  had  this  conversation 
with  Mr.  Tate? — A.  That  I  can't  tell  you;  my  recollection  is  that 
it  was,  as  I  have  before  explained,  the  morning  of  the  day  on  which 
the  shooting  occurred. 

Q.  What  is  your  best  recollection  as  to  the  day  of  the  week. — 
A.  I  have  none. 

Q.  Where  were  you  when  Mr.  Tate  met  you  for  this  conversation? — 

A.  I  think  in  front  of  the  Federal  building.  I  will  not  be  positive 
as  to  that,  but  I  think  in  front  of  the  Federal  building  in  Browns- 
ville. 

Q.  And  you  held  the  conversation — all  of  it — at  that  point? — 
A.  That  is  my  recollection;  all  the  conversation  we  had  at  that 
time.     We  talked  over  the  matter  subsequently. 

Q.  Did  you  have  any  further  conversation  than  this  one  before 
talking  to  Major  Penrose,  this  accused? — A.  To  the  best  of  my  recol- 
lection, no. 

Q.  What  is  your  best  recollection  as  to  the  exact  hour  when  you 
met  him  there  in  front  of  the  Federal  building? — ^A.  I  can't  give  you 
the  exact  hour;  to  the  best  of  my  recollection,  between  8  and  9 
o'clock  in  the  morning. 

Q.  Was  it  nearer  8  or  9? — A.  I  can  not  tell  you. 

Q.  Why  is  it  you  can't  recollect  that  as  nearly  as  you  can  the  hour 
of  vour  conversation  with  lilaior  Penrose? — A.  1  can. 

Q.  How  long,  approximately,  was  it  after  you  left  the  depot — ^how 
long  would  it  take  you,  in  other  words,  to  go  from  the  depot  up  to  the 
Federal  building? — A.  I  invariably  drove  up  in  a  hack,  and  it  would 
take  only  a  few  minutes. 

Q.  Well  ? — A.  From  five  to  ten  minutes. 

Q.  So  that  if  your  train  was  on  time  it  must  have  been  at  least  from 
five  to  ten  minutes  after  8  ? — A.  It  was  certainly  not  longer  than  that. 

Q.  Is  your  office  in  the  Federal  building? — ^A.  No,  sur;  I  have  an 
office  there,  to  which  I  referred  in  my  testimony. 

Q.  Where  is  your  office  to  which  you  referred  in  your  testimony? — 
A.  By  the  YturriaBank,  of  Brownsville. 

Q.  Where  is  that? — A.  Between  Thirteenth  and  Elizabeth  streets. 

Q.  Had  vou  been  up  to  your  office  in  the  Federal  building  when  you 
met  Mr.  Tate?— A.  I  had  not. 

Q.  You  are  positive  about  that? — A.  I  think  I  had  not. 

Q.  Had  you  been  up  to  your  other  office? — A.  I  am  not  positive, 
but  I  think  not. 

Q.  Did  you  get  out  of  the  hack  and  meet  him  almost  immediately 


Pm.  15, 1007.1  AFFRAY  AT  BROWNSVILLE,   TEXAS.  27i> 

after  that? — A.  I  can't  answer  that  question,  because  I  don't  remem- 
ber. 

Q.  How  long  did  your  conversation  with  Mr.  Tate  last,  more  oi 
less?  Give  us  vour  best  recollection. — ^A.  To  the  best  of  my  recollec- 
tion, between  five  and  twenty  minutes. 

Q.  Was  it  twenty  minutes?— A.  I  don't  know. 

Q.  Was  it  fifteen  minutes? — ^A.  I  don't  know. 

Q.  What  is  your  best  judgment?  Was  it  as  much  as  fifteen  min- 
utes?— ^A.  I  have  given  you  the  best  answer  I  can  to  the  question;  it 
was  between  five  and  twenty  minutes,  I  should  judge. 

Q.  Didyougointoallthedetailsof  the  thing  with  him? — ^A,  I  don't 
remember  whether  I  went  into  all  the  details  or  not. 

Q.  Tell  us  how  much  of  the  details  he  told  you. — ^A.  I  can  remem- 
ber distinctly  his  telline  me  of  the  fact.  First,  my  recollection  is,  he 
told  me  something  to  tne  effect  that  he  was  in  trouble,  and  then  re- 
lated his  experience  that  he  had,  prefacing  his  remarks,  to  the  best  of 
my  recollection,  by  the  statement  that  charges  had  been  preferred 
against  him,  or  Major  Penrose  had  written  to  Colonel  Vann  with 
reference  to  the  matter,  and  that  he  did  not  wish  to  get  Colonel  Vann 
in  any  difficulty  over  the  matter,  and  that  rather  than  put  him  in  an 
embarrassing  position  he  would  resign,  and  then  he  went  on  to  describe 
the  occiurence.     Do  you  wish  me  to  describe  that? 

Q.  Describe  the  entire  occurrence. — ^A.  As  I  told  you  a  moment 
ago,  I  don't  know  how  minutely  he  described  it;  he  certainly  gave 
me  a  pretty  good  outline  of  it. 

Q.  Did  he  tell  you  the  ladies  present? — ^A.  He  named  them  all,  to 
the  best  of  my  recollection. 

Q.  Did  you  listen  to  him  deliberately? — ^A.  Oh,  yes. 

Q.  You  endeavored  to  get  all  the  details? — A.  1  asked  him  a  niun- 
ber  of  questions  with  reference  to  it  so  as  to  famiharize  myself  with 
the  particulars,  which  a  man  naturally  would  on  an  occasion  of  that 
kincl 

Q.  As  an  attorney  would,  for  instance  ? — A.  As  an  attorney  would, 
or  an  individual. 

Q.  Was  your  interview  with  him  with  the  expectation  that  you 
were  going  to  present  it  to  the  commanding  officer  or  not? — A.  My 
recollection  is  that  he  started  the  conversation  not  by  asking  me  to 
go  up  there 

Assistant  counsel  for  the  accused  made  the  following  objection: 

May  it  please  the  court,  we  request  that  the  witness  be  directed  to  answer  the 
question  that  is  asked  him  without  any  explanation,  unless  it  be  an  explanation  that 
he  desires  of  the  question  itself. 

(The  reporter  was  requested  to  read  the  question.) 

That  is  the  question,  and  it  admits  of  a  very  simple  and  direct  reply,  and  I  reouest 
the  ruling  of  the  court  that  the  witness  be  instructed  to  answer  the  question  witnout 
any  surplus  verbiage. 

A.  During  the  latter  part  of  the  conversation,  yes,  I  can  not 
answer  that  question  by  yes  or  no. 

Assistant  counsel  for  the  accused: 

I  respectfully  ask  the  ruling  of  the  court'on  that. 

To  which  the  judge-advocate  replied: 

I,  too,  would  like  to  have  the  ruling  of  the  court.  It  is  not  possible  to  answer  every 
question  cat^orically.    He  perhaps  had  no  well-formed  intention  or  idea  in  his  mind 
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at  the  time  whether  he  wsus  going  before  Major  Penrose  or  not;  he  wanted  to  hear  the 
facts,  and  if  the  facts  didn't  warrant  him  to  go  before  Major  Penrose  he  would  not  go, 
and  I  also  would  request  a  ruling  of  the  court. 

Assistant  counsel  for  the  accused: 

May  it  please  the  court,  the  record  is  here  and  may  be  referred  to  as  to  wh^Urw  or 
not  he  dia  thus  answer  the  question  yesterday. 

The  judge-advocate: 

If  it  is  merely  a  matter  of  record,  then  a  great  many  of  the  questions  of  the  counsel 
to-day  are  immaterial  and  burdening  the  record,  because  they  have  been  asked  by  the 
counsel  for  the  accused;  nothing  has  been  said  by  the  prosecution. 

Counsel  for  the  accused: 

Mayit  please  the  court,  the  counsel  has  been  instructed  carefully  as  to  what  he  shall 
do.  This  question  is  that  this  witness  has  made  a  positive  statement  in  his  direct 
examination  as  to  why  Mr.  Tate  came  to  him  and  stated  that  specifically  and  in  pur- 
suance of  that  he  went  there.  Now,  we  maintain  that  this  question  we  have  asked 
calls'  for  a  direct  reply.  We  didn't  say  a  single  word  about  cate^rical  answers;  we 
have  simply  thought  his  answer  ought  to  be  directed  directly  to  this  (][uestion,  no  more 
nor  no  less,  and  we  ask  the  court  to  instruct  the  witness,  and  we  agam  repeat  it,  that 
it  is  our  desire  for  the  court  to  instruct  the  witness  to  answer  the  question:  in  other 
words,  that  his  answer  be  responsive  and  not  filled  with  explanatory  remarks. 

The  judge-advocate: 

May  it  please  the  court,  if  that  is  all  the  counsel  wishes  I  think  the  answer  has  already 
been  thade  to  the  question. 

Counsel  for  the  accused: 

May  it  please  the  court,  we  are  not  asking  for  an  answer;  we  are  asking  for  certain 
instructions  to  the  witness,  and  we  desire  that  the  instructions  be  given. 

(By  direction  of  the  court  the  reporter  read  the  following  question 
and  two  answers:  **Q.  Was  your  interview  with  him  with  the  expec- 
tation that  you  were  going  to  present  it  to  the  commanding  omcer. 
or  not? — ^A.  My  recollection  is  that  he  started  the  conversation  not 

by  asking  me  to  go  up  there ^A.  During  the  latter  part  of  the  cour 

versation,  yes.     1  can  not  answer  that  question  by  yes  or  no.") 

The  accused,  his  counsel,  the  reporter,  and  judge-advocate  with- 
drew and  the  court  was  closed,  ana,  on  beinc  opened,  the  president 
announced,  in  their  presence,  that  the  court  does  not  at  this  time  see 
the  necessity  of  giving  the  witness  any  instructions  as  to  the  manner 
of  answering  questions. 

Q.  Then  you  did  not  until  the  latter  part  of  that  interview  have  in 
your  mind  visiting  Major  Penrose  in  regard  to  it? — ^A.  I  don't  remem- 
ber at  what  time  during  the  conversation  my  decision  was  formed, 
but  it  was  some  time  after  the  beginning,  of  the  conversation. 

Q.  And  you  are  sure  this  conversation  didn't  last  over  twenty 
minutes? — A.  Not  absolutely  positive;  no. 

Q.  It  might  have  lasted  more  than  twenty  minutes? — A.  Possibly. 

Q.  Might  it  have  lasted  thirty  minutes? — A.  Possibly. 

Q.  Might  it  have  lasted  more  than  that? — A.  Conceivably. 

Q.  Is  your  best  recollection  that  it  did  or  did  not  last  forty  min- 
utes?— A.  I  have  given  you  my  best  recollection  about  five  times. 
I  have  said  between  five  and  twenty  minutes. 

Q.  Will  you  tell  me  in  this  connection  what  you  meant  by  this 
statement  to  the  court  in  the  direct  examination:  *'He  hunted  me 
up  and  met  me  on  the  street,  my  recollection  is,  and  told  me  that  he 
was  in  trouble,  and  that  he  understood  charges  had  been  preferred 
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against  him  with  his  chief,  the  collector  of  customs,  Mr.  Vami,  and 
requested  me  to  look  into  the  matter  for  him.''  Was  that  the  first 
part  of  the  interview  or  not — ^you  so  stated  in  the  direct  examina- 
tion!— ^A.  I  attempted  to  give  you  in  those  few  words  the  substance 
of  the  whole  conversation.  I  meant  by  that  just  exactly  what  the 
words  say. 

Q.  Was  that  the  first  thing  that  he  told  you  in  that  connection? — 
A.  I  don't  remember  what  ms  first  words  were. 

Q.  Did  he  or  did  he  not  tell  you  substantially  what  you  have  stated 
there  when  he  first  foimd  you  when  he  was  hunting  you  up? — ^A, 
Not  in  one  burst  of  confidence  or  anything  of  that  kind.  Durmg  the 
course  of  the  conversation,  yes. 

Q.  About  what  time  was  it  when  this  conversation  was  finished, 
as  near  as  you  can  recollect? — ^A.  I  have  answered  that  question  to 
the  best  of  my  abiUty;  it  was  sometime,  I  judge,  between  8  and  9 
o'clock,  or  possibly  a  little  after  9. 

Q.  Where  did  you  go  to  from  there? — A.  I  don't  remember. 

Q.  Did  you  go  to  jrour  office  before  you  went  down  to  see  Major 
Penrose?  That  morning,  I  mean. — ^A.  1  am  not  positive,  but  I  thmk 
I  did. 

Q.  About  how  long  did  you  stay  in  your  office? — ^A.  I  don't  know. 
I  don't  know  that  1  went  to  my  office. 

Q.  What  is  your  best  recollection;  did  you  or  did  you  not  go  to  one 
of  your  offices  after  that  conversation? — A.  I  have  just  stated  that  I 
think  I  went  to  my  private  office. 

Q.  What  is  your  best  recollection  as  to  the  time  you  remained  in 
it? — A.  I  have  none. 

Q.  You  have  no  recollection  at  all  about  it? — ^A.  My  reason  teUs 
me  that  if  I  went  there  at  all  it  could  not  be  but  foY  a  short  time, 
since  I  am  sure  I  called  upon  Major  Penrose  between  10  and  11  o'clock, 
my  best  recollection. 

Q.  Did  Mr.  Lon  Evans — I  think  you  gave  his  name — see  you  in 

four  office  that  morning? — ^A.  I  don't  remember  where  I  met  Evans; 
am  not  positive  whether  it  was  in  my  office  or  not,  or  whether  it  was 
in  the  street.     My  recollection  is  that  he  also  come  to  me  on  the  street. 

Q.  Whereabouts? — ^A.  I  don't  remember  that. 

Q.  Was  it  before  or  after  you  went  up  to  yoiu*  office? — ^A.  I  don't 
know.     I  don't  know  that  I  went  up  to  my  office. 

Q.  Did  Mr.  Tate  tell  you  of  Mr.  Evans's  trouble — what  it  was? — A. 
To  the  best  of  my  recollection  Mr.  Tate  told  me  that  Mr.  Evans  was 
looking  for  me;  I  can't  be  positive;  it  might  have  been  vice  versa, 
that  Evans  told  me  Tate  was  looking  for  me,  but  I  am  not  positive. 
I  am  positive  one  of  the  men  told  me  the  other  was  looking  for  me. 

Q.  I  will  read  to  you  your  direct  examination  on  that:  '*Q.  Now. 
you  learned  it  on  this  morning? — A.  Yes,  sir;  and  Tate  informea 
me  that  Evans  desired  to  see  me  in  reference  to  his  matter;  in  other 
words,  he  had  seen  Evans  looking  for  me  and  inquiring  for  me."  Is 
that  correct  or  not? — A.  I  think  so;  to  the  best  of  my  recollection, 
it  is. 

Q.  But  you  have  just  stated,  as  I  recall  it,  that  you  are  not  certain 
whether  Evans  told  you  Tate  was  looking  for  you  or  the  reverse. — A. 
Not  absolutely  positive.  I  am  giving  you  the  benefit  of  my  best  recol- 
lection; that  IS  all  I  can  do. 
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at  the  time  whether  he  wsus  going  before  Major  Penrose  or  not;  he  wanted  to  hear  the 
facts,  and  if  the  facts  didn't  warrant  him  to  go  before  Major  Penrose  he  would  not  go, 
and  I  also  would  request  a  ruling  of  the  court. 

Assistant  counsel  for  the  accused: 

May  it  please  the  court,  the  record  is  here  and  may  be  referred  to  as  to  whfUiOT  or 
not  he  dia  thus  answer  the  question  yesterday. 

The  judge-advocate: 

If  it  is  merely  a  matter  of  record,  then  a  great  many  of  the  questions  of  the  counsel 
to-day  are  immaterial  and  burdening  the  record,  because  they  have  been  asked  by  the 
counsel  for  the  accused;  nothing  has  been  said  by  the  prosecution. 

Counsel  for  the  accused: 

May  it  please  the  court,  the  counsel  has  been  instructed  carefully  as  to  what  he  shall 
do.  This  question  is  that  this  witness  has  made  a  positive  statement  in  his  direct 
examination  as  to  why  Mr.  Tate  came  to  him  and  stated  that  specifically  and  in  pur- 
suance of  that  he  went  there.  Now,  we  maintain  that  this  question  we  have  asked 
calls'  for  a  direct  reply.  We  didn't  say  a  single  word  about  cate^rical  answere;  we 
have  simply  thought  his  answer  ought  to  be  directed  directly  to  this  question,  no  more 
nor  no  less,  and  we  ask  the  court  to  instruct  the  witness,  and  we  agam  repeat  it,  that 
it  is  our  desire  for  the  court  to  instruct  the  witness  to  answer  the  question:  in  other 
words,  that  his  answer  be  responsive  and  not  filled  with  explanatory  remarks. 

The  judge-advocate: 

May  it  please  the  court,  if  that  is  all  the  counsel  wishes  I  think  the  answer  has  already 
been  thaae  to  the  question. 

Counsel  for  the  accused: 

May  it  please  the  court,  we  are  not  asking  for  an  answer;  we  are  asking  for  c^tain 
instructions  to  the  witness,  and  we  desire  that  the  instructions  be  given. 

(By  direction  of  the  court  the  reporter  read  the  following  question 
and  two  answers:  ^'Q.  Was  your  interview  with  him  with  the  exoec- 
tation  that  you  were  going  to  present  it  to  the  commanding  officer, 
or  not? — ^A.  My  recollection  is  that  he  started  the  conversation  not 
by  asking  me  to  go  up  there ^A.  During  the  latter  part  of  the  con- 
versation, yes.     1  can  not  answer  that  question  by  yes  or  no.") 

The  accused,  his  counsel,  the  reporter,  and  judge-advocate  with- 
drew and  the  court  was  closed,  ana,  on  bcinc  opened,  the  presidient 
announced,  in  their  presence,  that  the  court  does  not  at  this  time  see 
the  necessity  of  giving  the  witness  any  instructions  as  to  the  manner 
of  answering  questions. 

Q.  Then  you  did  not  until  the  latter  part  of  that  interview  have  in 
your  mind  visiting  Major  Penrose  in  regard  to  it? — A.  I  don't  remem- 
oer  at  what  time  during  the  conversation  my  decision  was  formed, 
but  it  was  some  time  after  the  beginning,  of  the  conversation. 

Q.  And  you  are  sure  this  conversation  didn't  last  over  twenty 
minutes? — A.  Not  absolutely  positive;  no. 

Q.  It  might  have  lasted  more  than  twenty  minutes  ? — A.  Possibly. 

Q.  Might  it  have  lasted  thirty  minutes? — A.  Possibly. 

Q.  Might  it  have  lasted  more  than  that? — A.  Conceivably. 

Q.  Is  your  best  recollection  that  it  did  or  did  not  last  forty  min- 
utes?— A.  I  have  given  you  my  best  recollection  about  five  times. 
I  have  said  between  five  and  twenty  minutes. 

Q.  Will  you  tell  me  in  this  connection  what  you  meant  by  this 
statement  to  the  court  in  the  direct  examination;  *'He  hunted  me 
up  and  met  me  on  the  street,  my  recollection  is,  and  told  me  that  he 
was  in  trouble,  and  that  he  understood  charges  had  been  preferred 
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against  him  with  his  chief,  the  collector  of  customs,  Mr.  Yami,  and 
requested  me  to  look  into  the  matter  for  him/'  Was  that  the  first 
part  of  the  interview  or  not — ^you  so  stated  in  the  direct  examina- 
tion!— A.  I  attempted  to  give  you  in  those  few  words  the  substance 
of  the  whole  conversation.  I  meant  by  that  just  exactly  what  the 
words  say. 

Q.  Was  that  the  first  thing  that  he  told  you  in  that  connection? — 
A.  I  don't  remember  what  ms  first  words  were. 

Q.  Did  he  or  did  he  not  tell  yoii  substantially  what  you  have  stated 
there  when  he  first  found  you  when  he  was  hunting  you  up?— A, 
Not  in  one  burst  of  confidence  or  anything  of  that  kind.  Durmg  the 
course  of  the  conversation,  yes. 

Q.  About  what  time  was  it  when  this  conversation  was  finished, 
as  near  as  you  can  recollect? — A.  I  have  answered  that  question  to 
the  best  of  my  ability;  it  was  sometime,  I  judge,  between  8  and  9 
o'clock,  or  possibly  a  fittle  after  9. 

Q.  Wheredidyougo  to  from  there? — ^A.  I  don't  remember. 

Q.  Did  you  go  to  your  office  before  you  went  down  to  see  Major 
Penrose?  That  morning,  I  mean. — ^A.  1  am  not  positive,  but  I  think 
I  did. 

Q.  About  how  long  did  you  stay  in  your  office? — ^A.  I  don't  know. 
I  don't  know  that  I  went  to  my  office. 

Q.  What  is  your  best  recollection;  did  you  or  did  you  not  go  to  one 
of  your  offices  after  that  conversation? — ^A.  I  have  just  stated  that  I 
think  I  went  to  my  private  office. 

Q.  What  is  your  best  recollection  as  to  the  time  you  remained  in 
it? — A.  I  have  none. 

Q.  You  have  no  recollection  at  all  about  it? — A.  My  reason  tells 
me  that  if  I  went  there  at  all  it  could  not  be  but  foY  a  short  time, 
since  I  am  sure  I  called  upon  Major  Penrose  between  10  and  11  o'clock, 
my  best  recollection. 

Q.  Did  Mr.  Lon  Evans — I  think  you  gave  his  name — see  you  in 

four  office  that  nioming? — ^A.  I  don't  remember  where  I  met  Evans; 
am  not  positive  whether  it  was  in  my  office  or  not,  or  whether  it  was 
in  the  street.     My  recollection  is  that  he  also  come  to  me  on  the  street. 

Q.  Whereabouts? — ^A.  I  don't  remember  that. 

Q.  Was  it  before  or  after  you  went  up  to  your  office? — ^A.  I  dont 
know.     I  don't  know  that  I  went  up  to  my  office. 

Q.  Did  Mr.  Tate  tell  you  of  Mr.  Evans's  trouble — what  it  was? — ^A. 
To  the  best  of  my  recollection  Mr.  Tate  told  me  that  Mr.  Evans  was 
looking  for  me;  I  can't  be  positive;  it  might  have  been  vice  versa, 
that  Evans  told  me  Tate  was  looking  for  me,  but  I  am  not  positive. 
I  am  positive  one  of  the  men  told  me  the  other  was  looking  for  me. 

Q.  I  will  read  to  you  your  direct  examination  on  that:  ^*Q.  Now. 
you  learned  it  on  this  morning? — A.  Yes,  sir;  and  Tate  informed 
me  that  Evans  desired  to  see  me  in  reference  to  his  matter;  in  other 
words,  he  had  seen  Evans  looking  for  me  and  inquiring  for  me."  Is 
that  correct  or  not? — A.  I  think  so;  to  the  best  of  my  recollection, 
it  is. 

Q.  But  you  have  just  stated,  as  I  recall  it,  that  you  are  not  certain 
whether  Evans  told  you  Tate  was  looking  for  you  or  the  reverse. — A. 
Not  absolutely  positive.  I  am  giving  you  the  benefit  of  my  best  recol- 
lection; that  IS  all  I  can  do. 
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Q.  Can  you  recall  any  conversation  about  Mr.  Evans  that  you  had 
with  Mr.  Tate  that  morning  further  than  that  he  was  looking  for  you  ? — 
A.  My  recollection  on  that  point  is  very  vague;  I  can  not  be  sure. 

Q.  And  you  don't  know  where  you  saw  Mr.  Evans  that  morning? — 
A.  1^0,  sir. 

Q.  And  you  don't  know  whether  Mr.  Tate  had  a  conversation  with 
you  about  Mr.  Evans  or  not? — ^A.  My  recollection  is,  he  did;  I  am 
not  absolutely  positive. 

Q.  Further  than  vou  have  testified  to  here,  I  mean? — ^A.  Yes,  sir. 

Q.  Is  there  anything  else  that  you  can  recall  that  you  did  that 
morning  from  the  time  you  arrived  at  8  o'clock  until  you  called  on 


Major  Penrose? — ^A.  I  engaged  a  hack  to  take  me  up  to  the  post. 
That  morning? — ^A.  Tnat  morning. 
Anything  else? — ^A.  I  went  up  to  the  post. 


lajo 
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Q.  I  said  between  the  time  that  you  landed  there  at  8  o'clock  and 
the  time  that  you  took  the  hack  and  went  up  to  the  post  that  morning. 
Can  you  give  this  com^t  anything  else  that  you  did  that  morning? — 
A.  Nothmg  else  material. 

Coimsel  for  the  accused: 

I  will  repeat  the  question  and  I  ask  the  court  for  a  direct  answer  without  going  into 
his  opinion  whether  material  or  not. 

A.  I  breathed  and  expectorated  and  walked  and  moved  my  hands 
and  arms. 

Q.  Aside  from  these  natural  functions  of  the  body,  did  you  have 
any  further  conversation  with  any  other  people  or  did  you  perform 
any  business  between  the  time  that  you  landed  there  at  8  o'clock 
and  the  time  you  went  to  Major  Penrose's  office? — ^A.  Not  within 
my  recollection  now. 

Q.  Did  you  investigate  this  Tate  matter  before  you  went  up  to  see 
Major  Penrose  further  than  hearing  this  man's  own  statement?— 
A.  No  further  that  I  can  now  recall. 

Q.  Then  when  you  said  in  your  direct  evidence  that  you  did  inves- 
tigate it,  your  investigation  was  limited  to  hearing  Mr.  Tate's  own 
storv? — ^A.  Yes,  sir;  he  ^ave  me  the  names  of  witnesses^  etc.,  but  I 
don  t  think  I  discussed  his  matter  with  anyone  else.  I  will  not  be 
positive  about  that.  Colonel,  but  I  don't  recall  discussing  it  with 
anyone  else. 

Q.  You  did  state  that  you  investigated  it  and,  as  I  understandyou, 
your  investigation  was  limited  to  hearing  Tate's  own  story. — A.  Want 
me  to  answer  it  again? 

(The  reporter  was  requested  by  counsel  for  the  accused  to  read  the 
previous  question.) 

A.  That  is  a  statement  on  yoiu*  part.  If  you  wish  me  to  imder- 
stand  it  as  a  question 

S.  Put  it  in  the  form  of  a  question?  Is  that  correct? — ^A.  Substan- 
y  so. 
Q.  Do  you  wish  to  modify  it  in  any  wav? — ^A.  No. 
Q.  Now  tell  this  court  who  told  you  tne  Evans  story  before  you 
went  up  there  to  see  Major  Penrose  on  this  morning  that  you  say  was 
the  13th  of  August,  1906.— A.  I  think  Tate  did,  and  also  Evans  did 
I  am  positive,  and  it  is  possible  that  other  people  conversed  with  me 
about  both  the  cases,  as  I  have  before  stated,  but  I  recall  no  one  else 
except  these  two. 
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Q.  Whereabouts?  You  say  you  are  positive  that  Evans  did. 
Whereabouts  did  Evans  tell  you  his  story  of  which  you  are  so  posi- 
tive?— ^A.  To  the  contrary,  I  am  not  very  positive.  I  don't  recall,  as 
I  have  before  stated,  where  this  conversation  took  place. 

(The  reporter  was  requested  by  counsel  for  the  accused  to  read  the 
second  preceding  answer,  as  follows:  "A.  I  think  Tate  did,  and  also 
Evans  aid  I  am  positive,  and  it  is  possible  that  other  people  conversed 
with  me  about  both  the  cases,  as  I  have  before  stated,  but  I  recall  no 
one  else  except  these  two.'') 

Q.  It  now  appearing  of  record  and  having  been  read  that  you  did 
state  that  you  are  positive  you  listened  to  a  statement  from  Evans 
about  his  trouble  before  visiting  Major  Penrose  that  morning,  I  again 
request  an  answer  to  my  question.  Whereabouts  was  this  conversa- 
tion held? — ^A.  As  I  have  before  stated  a  number  of  times,  I  don't 
know. 

S.  What  was  the  conversation? — A.  I  can  give  you  only  a  general 
ine,  and  do  not  attempt  to  repeat  his  exact  language  or  mine.  He 
told  me  that  his  wife  had  the  night  before  been  assaulted  by  a  negro 
soldier,  who  had  grasped  her  by  the  hair  and  thrown  her  to  the  groimd ; 
that  she  had  screamed,  and  a  neighbor  who  was  at  the  time  taking  a 
bath  and  was  half  dressed  ran  out  on  his  porch,  I  believe,  at  all  events, 
rushed  out  of  his  house;  thereupon,  I  thmk  he  said,  jumped  the  fence 
and  fled.  He  also  told  me,  to  the  best  of  my  recollection,  that  Mrs. 
Evans  could  identify  the  man  only  as  being  a  tall  or  large  negro  in 
luiiform. 

Q.  Is  that  all? — ^A.  No.  He  then  requested  my  assistance — I 
don't  remember  in  what  form — and  I  remember  advising  him  to  call 
upon  Major  Penrose,  state  the  case  to  him,  and  demand  that  he  use 
such  means  as  he  could  to  discover  the  culprit,  telling  him  at  the  same 
time  that  I  considered  it  extremely  improbable  that  Major  Penrose 
should  be  able  to  discover  the  guilty  party  on  account  of  the  meager- 
ness  of  the  description  he  was  able  to  give  of  the  culprit.  I  told  him 
I  would  go  up  with  him  to  see  Major  Penrose,  but  for  some  reason 
which  I  do  not  now  recall  I  could  not  go  with  him  at  that  time,  or  did 
not  go  with  him  at  that  time.  I  don't  remember  whether  he  said  he 
couldn't  go  with  me  or  I  couldn't  go  with  him;  at  all  events,  we  didn't 
go  at  that  time.  He  left  me  or  i  left  him,  and  shortly  after  this  con- 
versation I  paid  my  call  on  Major  Penrose. 

Q.  How  long  after  this  conversation  was  it  that  you  paid  your  call 
on  Major  Penrose? — A.  I  don't  remember. 

Q.  Can  you  give  the  court  any  sort  of  idea  how  long  it  was  after  this 
conversation  before  you  visited  Major  Penrose? — A.  Between  ten 
minutes  and  two  hours,  roughly. 

Q.  That  is  as  near  as  you  will  come  to  stating  the  time,  is  it? — ^A. 
Yes,  sir. 

Q.  Did  you  see  Mr.  Evans  again  that  day  in  regard  to  this  matter? — 
A.  My  recollection  is  no,  but  I  am  not  positive  as  to  this. 

Q.  Your  best  recollection  is  that  you  did  not? — A.  I  do  not  now 
recall  a  subsequent  conversation  with  him  on  that  day. 

Q.  Do  you  recall  having  given  to  him  at  any  time  the  result  of 
your  interview  with  Major  Penrose  on  this  subject? — A.  I  can't  be 
positive,  but  I  think  so. 

Q.  Tell  the  court,  as  nearly  as  you  can  recall  it,  when  you  so  told 
Mr.  Evans  and  where. — ^A.  Where,  I  do  not  know;  when,  I  do  not 
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know  than  that,  if  at  all,  subsequent  to  my  call  upon  Major  Penrose 
and  within  the  next  four  or  five  or  six  days. 

Q.  What  did  you  tell  him  that  Major  Penrose  had  said? — ^A.  I 
don't  remember  the  nature  of  this  subsequent  conversation  with 
Evans,  nor  am  I  positive  that  it  took  place. 

Q.  Are  you  in  the  habit,  as  counsel,  when  you  go  up  to  perform  a 
function  for  a  client  or  a  friend  to  fail  to  tell  him  the  result  of  your 
labors? 

To  this  question  the  judge-advocate  made  the  following  objection: 

May  it  please  the  court,  the  witness  has  already  stated  on  the  direct  examination 
that  he  was  not  employed  as  counsel  but  as  a  friend,  and  I  think  the  question  is  out  of 
order. 

(The  reporter  was  requested  to  read  the  next  preceding  question.) 
To  which  counsel  for  the  accused  replied: 

We  have  no  reply  to  make  to  the  objection.  I  am  perfectly  willing  to  reform  the 
question  so  as  to  save  time. 

Q.  You  are  an  attorney? — A.  Yes,  sir. 

Q.  And  you  do  practice  ? — ^A.  Yes,  sir. 

Q.  And  you  do  sometimes  practice  without  a  fee? — ^A.  Oh,  yes; 
frequently. 

Q.  You  did  in  the  case  against  Captain  Baldwin;  y^our  services 
were  gratuitous? — ^A.  As  I  have  before  told  you,  yes. 

Q.  1  ou  stated  that  in  this  case  you  went  up  as  a  friend  for  a  friend 
who  had  consulted  you,  did  you  not ? — A.  Yes,  sir.  Evans  was  not 
especially  a  friend  of  mine  at  that  time.  He  was  an  acquaintancei 
and  I  suppose  we  would  have  been  considered  friends.  I  would  have 
done  the  same  thing  for  any  other  citizen  who  might  have  come  to  me. 

Q.  Is  it  A^our  practice  when  asked  to  perform  a  function  of  this 
kind  to  neglect  to  advise  the  friend  as  to  the  result  of  your  intervenr 
tion? — A.  It  is  rarely  when  a  case  of  this  kind  comes  up;  I  don't 
recall  a  similar  instance.  It  is  customary,  certainly,  to  report  the 
next  time  you  meet  the  man  for  whom  you  did  the  favor  if  you  wish 
the  custom. 

Q.  I  asked  your  practice. — ^A.  If  anything  decisive  had  resulted 
from  the  interview  I  suppose  I  would  have  hunted  Evans  up  and 
notified  him.  As  nothing  decisive  happened  I  didn't  think  it  neces- 
sary to  hunt  him  up. 

Q.  What  did  Major  Penrose  say  when  j^ou  told  him  about  this? — 
A.  I  don't  recall  his  language,  but  substantially  he  expressed  doubt 
as  to  its  having  been  one  of  his  men  that  commilled  the  assault,  and 
said  in  substance  that  some  other  person  could  have  blackened  their 
faces  and  could  have  worn  a  uniform. 

Q.  You  have  stated  in  substance  that  j'ou  advised  him  to  keep 
his  men  out  of  town  on  account  of  this.  What  reply  did  he  make 
to  you  in  that  regard? — A.  To  the  best  of  my  recollection,  he  agreed 
with  me,  and  I  think  stated  that  lie  had  already  issued  orders  to 
that  effect.     I  won't  be  positive,  but  I  think  that  that  passed. 

Q.  Is  that  your  best  recollection? — A.  My  best  recollection,  yes. 

Q.  That  he  told  you  at  that  time  that  he  had  already  given  orders 
to  that  eff'ect? — A.  That  is  my  best  recollection,  j'es;  to  keep  them 
out  of  town  at  night. 

Q.  Do  you  ronieinber  having  received  a  telephone  message  on  the 
morning  of  the  13th  that  Major  Penrose  wanted  to  see  you? — ^A. 
No,  sir. 
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Q.  What  officers  were  present  in  Major  Penrose's  office  when  you 
called  on  him  that  day,  the  13th?— A.  That  I  can't  be  positive. 

Q.  You  have  stated  that  there  were  two  or  three  officers  present; 
please  state  to  the  court  who  they  were? — A.  I  don't  remember. 

Q.  Do  you  know  the  commissioned  officers  that  were  there  at 
that  time — any  of  them? — ^A.  I  met  that  morning  for  the  first  time 
Major  Penrose  and  these  two  or  three  officers  that  were  in  his  office 
and  to  whom  he  introduced  me.  I  don't  recall  meeting  any  of  those 
officers  again  while  they  were  in  town,  but  I  suppose  I  must  have 
done  so. 

Q.  You  are  very  sure  that  there  were  two  or  three  officers  present 
when  you  called  that  morning? — A.  Yes,  sir. 

Q.  And  that  they  were  officers  of  Major  Penrose's  command — 
commissioned  officers? — A.  I  supposed  them  to  be  commissioned 
officers. 

Q.  As  a  matter  of  fact,  don't  j^ou  know  a  conmiissioned  officer 
from  a  private  or  noncommissioned  officer? — ^A.  Only  by  their 
clothes  usually. 

Q.  Well,  you  intended  this  court  to  imderstand  that  those  were 
commissioned  officers,  did  you  not? — A.  Yes,  sir. 

Q.  They  were  in  Major  Penrose's  own  office? — ^A.  I  think  it  was 
his  office.  It  was  the  one  in  which  he  was  commonly  found,  in  the 
administration  building.  ■ 

Q.  What  kind  of  clothes  did  you  have  on  that  day,  Mr.  Creager? 

To  this  question  the  judge-advocate  objected  as  follows: 
I  object  to  the  question  as  being  immaterial. 

A.  I  can't  answer;  I  don't  remember. 

To  which  the  assistant  counsel  for  the  accused  replied: 

The  defense  replies  that  the  question  is  material  in  that  it  will  serve  to  identify,  on 
the  part  of  other  persons  who  were  there  and  supposed  to  be  present  at  this  conversa- 
tion, their  connection  with  this  affair,  and  will  tend  to  show  their  acquaintance  with 
the  details  of  that  conversation  and  their  recollection  positively  as  opposed  to  the 
doubtful  recollection  of  this  witness.  It  is  material  in  connection  with  the  recollec- 
tion of  other  witnesses. 

The  judge-advocate: 

We  call  for  the  ruling  of  the  court. 

The  accused,  his  counsel,  the  reporter,  and  the  jud^e-advocate 
withdrew  and  the  court  was  closed,  and,  on  being  opened,  the  presi- 
dent announced,  in  their  presence,  that  he  was  instructed  to  annoimce 
that  the  decision  of  the  court  was  that  the  objection  of  the  judge- 
advocate  be  not  sustained;  that  the  question  be  answered. 

A.  I  do  not  remember. 

(At  this  point  the  reporter  was  requested  by  the  assistant  counsel 
for  the  accused  to  read  the  first  10  questions  of  the  cross-examina- 
tion of  the  present  witness  during  the  afternoon  session,  which  was 
done  without  being  here  copied  in  the  record.) 

Q.  You  can  recall  nothing  about  any  part  of  the  apparel  you  wore 
that  day — its  color  or  what  kind  of  a  hat,  or  anything  of  the  kind? — 
A.  No;  I  have  no  idea.  It  might  have  been  a  light  suit  or  black  one ; 
a  felt  hat  or  straw. 

Q.  You  have  no  recollection  on  the  point  at  all  ? — A.  No,  sir. 

Q.  Now,  how  long  did  this  conversation  that  you  had  with  Major 
Penrose  on  the  13th  last?  My  recollection  is  in  your  direct  evidence 
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know  than  that,  if  at  all,  subsequent  to  my  call  upon  Major  Penrose 
and  within  the  next  four  or  five  or  six  days. 

Q.  What  did  you  tell  him  that  Major  Penrose  had  said? — A.  I 
don't  remember  the  nature  of  this  subsequent  conversation  with 
Evans,  nor  am  I  positive  that  it  took  place. 

Q.  Are  you  in  the  habit,  as  counsel,  when  you  go  up  to  perform  a 
function  for  a  client  or  a  niend  to  fail  to  tell  him  the  result  of  your 
labors? 

To  this  question  the  judge-advocate  made  the  following  objection: 

May  it  please  the  court,  the  witness  has  already  stated  on  the  direct  examination 
that  he  was  not  employed  as  counsel  but  as  a  friend,  and  I  think  the  question  is  out  of 
order. 

(The  reporter  was  requested  to  read  the  next  preceding  question.) 
To  which  counsel  for  the  accused  replied : 

We  have  no  reply  to  make  to  the  objection.  I  am  perfectly  willing  to  reiorm  the 
question  so  as  to  save  time. 

Q.  You  are  an  attorney? — A.  Yes,  sir. 

Q.  And  you  do  practice  ? — A.  Yes,  sir. 

Q.  And  you  do  sometimes  practice  without  a  fee? — A.  Oh,  yes; 
frequently. 

Q.  You  did  in  the  case  against  Captain  Baldwin;  your  services 
were  gratuitous? — ^A.  As  I  have  before  told  you,  yes. 

Q.  1  ou  stated  that  in  this  case  you  went  up  as  a  friend  for  a  friend 
who  had  consulted  you,  did  you  not? — A.  Yes,  sir.  Evans  was  not 
especially  a  friend  of  mine  at  that  time.  He  was  an  acquaintancei 
and  I  suppose  we  would  have  been  considered  friends.  I  would  have 
done  the  same  thing  for  any  other  citizen  who  might  have  come  to  me. 

Q.  Is  it  your  practice  when  asked  to  perform  a  function  of  this 
kind  to  neglect  to  advise  the  friend  as  to  the  result  of  your  interven- 
tion?— A.  It  is  rarely  when  a  case  of  this  kind  come^  up;  I  don't 
recall  a  similar  instance.  It  is  customary,  certainly,  to  report  the 
next  time  you  meet  the  man  for  whom  you  did  the  favor  if  you  wish 
the  custom. 

Q.  I  asked  your  practice. — A.  If  anything  decisive  had  resulted 
from  the  interview  I  suppose  I  would  have  hunted  Evans  up  and 
notified  him.  As  nothing  decisive  happened  I  didn't  think  it  neces- 
sary to  hunt  him  up. 

Q.  What  did  Major  Penrose  say  when  j^ou  told  him  about  this? — 
A.  I  don't  recall  his  language,  but  substantially  he  expressed  doubt 
as  to  its  having  been  one  of  his  men  that  committed  the  assault,  and 
said  in  substance  that  some  other  person  could  have  blackened  their 
faces  and  could  have  worn  a  uniform. 

Q.  You  have  stated  in  substance  that  you  advised  him  to  keep 
his  men  out  of  town  on  account  of  this.  What  reply  did  he  make 
to  you  in  tliat  regard  ? — A.  To  the  best  of  my  recollection,  he  agreed 
with  me,  and  I  think  stated  that  he  had  already  issued  orders  to 
that  effect.     I  won't  be  positive,  but  I  think  that  that  passed. 

Q.  Is  that  your  best  recollection? — A.  My  l>est  recollection,  yes. 

Q.  That  he  told  you  at  that  time  that  he  liad  already  given  oroeis 
to  that  effect? — A.  That  is  my  best  recollection,  yes;  to  keep  them 
out  of  town  at  night. 

Q.  Do  you  remember  having  received  a  telephone  message  on  the 
morning  of  the  13th  that  Major  Penrose  wanted  to  see  you? — ^A. 
No,  sir. 
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Q.  What  officers  were  present  in  Major  Penrose's  office  when  you 
called  on  him  that  day,  the  13th?— A.  That  I  can't  be  positive. 

Q.  You  have  stated  that  there  were  two  or  three  officers  present; 
please  state  to  the  court  who  they  were? — A.  I  don't  remember. 

Q.  Do  you  know  the  commissioned  officers  that  were  there  at 
that  time — any  of  them? — ^A.  I  met  that  morning  for  the  first  time 
Major  Penrose  and  these  two  or  three  officers  that  were  in  his  office 
and  to  whom  he  introduced  me.  I  don't  recall  meeting  any  of  those 
officers  again  while  they  were  in  town,  but  I  suppose  I  must  have 
done  so. 

Q.  You  are  very  sure  that  there  were  two  or  three  officers  present 
when  you  called  that  morning? — A.  Yes,  sir. 

Q.  And  that  they  were  officers  of  Major  Penrose's  command — 
commissioned  officers? — A.  I  supposed  them  to  be  commissioned 
officers. 

Q.  As  a  matter  of  fact,  don't  j^ou  know  a  commissioned  officer 
from  a  private  or  noncommissioned  officer? — A.  Only  by  their 
clothes  usually. 

Q.  Well,  you  intended  this  court  to  imderstand  that  those  were 
commissioned  officers,  did  you  not? — A.  Yes,  sir. 

Q.  They  were  in  Major  Penrose's  own  office? — A.  I  think  it  was 
his  office.  It  was  the  one  in  which  he  was  commonly  found,  in  the 
administration  building. 

Q.  What  kind  of  clothes  did  you  have  on  that  day,  Mr.  Creager? 

To  this  question  the  judge-advocate  objected  as  follows: 
I  object  to  the  question  as  being  immaterial. 

A.  I  can't  answer;  I  don't  remember. 

To  which  the  assistant  counsel  for  the  accused  replied: 

The  defense  replies  that  the  question  is  material  in  that  it  will  serve  to  identify,  on 
the  part  of  other  persons  who  were  there  and  tsupposed  to  be  present  at  this  conversa- 
tion, their  connection  with  this  affair,  and  will  tend  to  show  their  acquaintance  with 
the  details  of  that  conversation  and  their  recollection  positively  as  opposed  to  the 
doubtful  recollection  of  this  witness.  It  is  material  in  connection  with  the  recollec- 
tion of  other  witnesses. 

The  judge-advocate: 

We  call  for  the  ruling  of  the  court. 

The  accused,  his  counsel,  the  reporter,  and  the  jud^e-advocate 
withdrew  and  the  court  was  closed,  and,  on  being  opened,  the  presi- 
dent annoimced,  in  their  presence,  that  he  was  instructed  to  annoimce 
that  the  decision  of  the  court  was  that  the  objection  of  the  judge- 
advocate  be  not  sustained;  that  the  question  be  answered. 

A.  I  do  not  remember. 

(At  this  point  the  reporter  was  requested  by  the  assistant  counsel 
for  the  accused  to  read  the  first  10  questions  of  the  cross-examina- 
tion of  the  present  witness  during  the  afternoon  session,  which  was 
done  without  being  here  copied  in  the  record.) 

Q.  You  can  recall  nothing  about  any  part  of  the  apparel  you  wore 
that  day — its  color  or  what  Kind  of  a  hat,  or  anything  of  the  kind? — 
A.  No;  I  have  no  idea.  It  might  have  been  a  light  suit  or  black  one ; 
a  felt  hat  or  straw. 

Q.  You  have  no  recollection  on  the  point  at  all  ? — A.  No,  sir. 

Q.  Now,  how  long  did  this  conversation  that  you  had  with  Major 
Penrose  on  the  l3th  last  ?  My  recollection  is  in  your  direct  evidence 
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you  said  about  three-quarters  of  an  hour,— A,  You  understand, 
when  you  ask  a  question  of  that  kind  a  man  can  only  approximate 
it^  and  I  should  judge  half  an  hour,  or  possibly  three-quarters,  I 
will  not  be  sure  on  that  point* 

Q>  Did  these  two  or  tliree  connnissioned  officers  who  were  intro- 
duced to  you  remain  during  this  entire  con¥ereation?^A.  My  recol- 
lection is  that  one  of  them  came  into  the  room  after  the  major  and 
myself  took  our  seats.  I  don't  remember  how  long  after^  but  that 
is  my  recollection^  and  that  thereupon  this  newcomer  was  introduced 
to  me.  I  think  that  he  left  wliile  we  were  conversing,  and  possibly 
one  of  the  others.     I  don't  remember  any  further  than  that* 

(^.  Is  it  your  best  recollection  that  one  or  two  of  them  remained 
durmg  the  entire  conversation?— A,  I  think  one  of  them,  the  one 
who  was  seated  at  the  desk  to  the  right  of  the  door  as  you  come  into 
that  room.  My  recollection  is  that  lie  remained  at  the  desk  during 
the  whole  of  our  conversation.  As  to  the  other  two,  I  am  not  posi- 
tive as  to  whether  they  remained  or  left. 

Q.  In  your  direct  examination  in  answer  to  the  question — in  that 
part  of  it  in  regard  to  the  evidence  in  the  Tate  matter—  you  answered, 
^*  I  mentioned  the  fact  to  Inm  that  I  was  certain  that  some  feeling  had 
apparently  arisen  between  the  town  people  and  the  members  of  the 
command^  and  be  said  that,  yes,  he  regretted  it  also,  and  this  led  up 
to  a  discussion  of  tliese  two  points  upon  which  I  had  really  called  to 
fiee  hint  about,"  What  two  points  did  you  refer  to? — A,  The  Tate 
matter  and  the  Evans  matter. 

Q.  You  are  sure  that  you  mentioned  that  to  him  at  the  time,  or  did 
you? — A.  That  I  mentioned  what? 

Q.  Both  matters  at  that  time? — A.  Yes;  I  am  sure  we  conversed 
about  both  ni titters. 

Q,  That  was  on  the  13th? — A,  To  the  best  of  my  recollection,  yes; 
without  going  into  that  at  such  length. 

Q,  Now,  what  was  it  that  you  said  to  him  about  the  practice  in 
regard  to  the  negroes  on  the  sidewalk  in  Brownsville? — A,  Nothing 
with  reference  to  the  practice  in  Brownsville, 

Q*  \'"ou  said  something  about  it^ — A.  I  replied  that  theoretically 
that  was  unquestionably  true,  but  that  certainly  as  long  as  he  was  in 
the  South,  and  in  substance,  that  his  statement  that  lids  troops  had 
as  much  right  on  the  sidewalks  of  Bro^vnsville  as  any  of  the  citizens 
of  the  town  was  correct,  but  that  as  long  as  they  were  in  the  Southj 
certainlj?-  they  would  find  that  when  a  negro  ana  a  white  person  met 
on  the  sidewalk  the  negro  would  be  expected  to  make  way, 

Q.  Do  you  mean  to  sa>^  by  that  that  the  negro  must  get  off  the  side- 
walk whether  he  is  in  uniform  or  not? — A.  By  no  means, 

Q,  Tell  us  what  you  do  mean.— A-  It  strikes  me  that  I  can  hardly 
amplify  it,  that  if  a  negro  and  white  man  met  coming  down  the  side- 
walk, the  negro  is  usually  expected  to  make  way.  You  understand 
that  both  men  can  not  keep  in  a  straight  line;  when  they  meet  one  has 
to  step  aside,  and  it  is  usual  and  customary  in  the  South  for  the  negro 
to  maKe  way, 

Q.  You  did  use  the  expression  that  *Hhe  negro  would  have  to  step 
aside,''  I  would  hke  for  you  to  explain  what  you  meant  by  that, — 
A.  Just  exactly  what  I  have  finished  explaining.  I  will  go  over  it 
again  if  you  wish  it. 
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Q.  Did  you  report  to  Mr.  Tate  the  result  of  your  interview  that 
day? — A.  I  did  not  report  to  him;  no.  I  had  a  conversation  with 
him,  but  I  don't  recall  whether  it  was  that  same  day  or  the  next  day, 
but  very  shortly  thereafter  we  had  another  conversation  about  the 
matter^  and  I  told  him  the  results  of  my  interview  with  Penrose,  which 
were  ml. 

Q.  What  is  your  best  recollection  as  to  the  time  you  had  this  sub- 
seouent  interview  with  him? — ^A.  I  can  give  you  none. 

Q.  Can  you  tell  where  it  was? — ^A.  No,  sir. 

Q.  Was  it  in  your  oflSce? — A.  I  have  just  stated  I  can  not  tell  you 
where  it  was. 

Q.  Ajid  you  can't  even  approximate  the  time? — A.  Yes,  sir;  I  can 
approximate  it.  It  was  witmn  the  next  day  or  two,  possibly  the  same 
day. 

Q.  Well,  is  it  your  best  recollection  that  it  was  the  same  day? — 
A.  I  don't  know. 

CJoimsel  for  the  accused: 

May  it  please  the  court,  I  think  we  are  entitled  to  the  witness's  best  recollection  on 
that. 

A.  I  have  given  my  best  recollection. 

The  judge-advocate: 

And  has  so  stated  it  at  the  time  of  the  answer. 

Counsel  for  the  accused: 

I  again  ask  that  the  witness  be  instructed  to  give  his  best  recollection  as  to  whether 
this  was  or  was  not  that  same  day. 

A.  If  the  court  should  instruct  me  I  should  have  to  disobey  it;  I 
should  have  to  say  I  do  not  know. 

The  court: 
What  is  the  answer? 

A.  I  don't  know  whether  it  was  the  same  day  or  not;  it  was  shortly 
after  the  interview,  and  whether  it  was  the  same  day  or  a  subsequent 
day  I  do  not  know,  and  it  would  be  utterly  impossible  for  me  to  be 
more  accurate  than  I  am. 

Q.  You  did  have  a  subsequent  interview  with  Major  Penrose? — 
A.  Subseauent  to  what? 

Q.  To  tnis  one  on  the  13th  that  I  have  talked  about? — ^A.  Yes,  sir. 

Q.  And  that  was  when  ?— A.  The  morning  of  the  14th. 

Q.  If  it  is  a  fact  that  the  12th  of  August,  1906,  was  Sunday,  did 
you  or  did  you  not  come  back  to  your  office  that  day? — A.  On  the 
12th,  I  don't  remember.  The  probabilities  are  that  I  did  not,  as  it 
was  not  customary  for  me  to  come  back  on  Sunday,  but  I  have  no 
recollectton  as  to  any  particular  Sunday. 

Q.  Now,  you  stated  in  reply  to  the  question  whether  you  had  two 
interviews,  once  at  least,  that  you  won't  be  positive  whether  one 
occurred  on  the  13th  and  the  other  on  the  14th  or  not,  and  you  gave 
some  reasons  why  you  thought  it  was  on  the  13th,  and  this  morning 
you  repeated  it.  You  are  still  positive  that  it  was  on  the  morning 
of  the  13th  that  you  told  Major  renrose  about  Mrs.  Evans? — A.  No, 
sir. 

Q.  It  might  have  been  on  the  14th  when  jyou  first  mentioned  the 
subject  to  Major  Penrose? — A.  My  recollection  is  that  I  said  I  was 
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morally  certain  that  it  was  the  morning  of  the  13th,  and  I  will  give 
them  again  if  you  wish. 

Q.  It  might  have  been  on  the  morning  of  the  14th? — A.  You  say 
it  might. 

Q.  I  asked  you  if  it  might  have  been  on  the  morning  of  the  14th 
when  you  first  mentioned  the  Evans  matter  to  Major  renrose? — ^A. 
It  might  have  been,  but  it  wasn't;  I  am  morally  certain  as  I  can  be 
of  anything  that  it  was  not. 

Q.  You  say:  ''I  had  two  conversations  with  Major  Penrose — one 
before  and  one  after  the  shooting.  I  told  him  that  on  account  of  the 
feeling  that  existed  between  the  soldiers  and  town  people,  which 
feeling  was  very  apparent,  it  would  be  advisable  for  him  not  to  per- 
mit his  men  to  visit  town  that  night." — A.  No,  I  don't  think  I  said 
that  night. 

The  judge-advocate: 
The  record  will  bear  out  the  witnesB. 

Q.  I  said  that  night,  it  should  be  al  night.  What  feeling  did  you 
refer  to  ? — A.  I  referred  to  the  feeling  that  existed  on  account  of  this 
assault  on  Mrs.  Evans  that  had  possibly  aroused  more  people  among 
the  townspeople  than  any  one  thing  at  tnat  time. 

Q.  You  are  quite  positive  now  that  it  was  on  the  morning  of  the 
13tn — you  are  morally  certain  it  was  on  the  morning  of  the  13th? — 
A.  Yes,  sir;  that  is  my  recollection. 

Q.  Now,  how  many  people  had  given  you  that  impression  that 
morning?  How  many  people  of  the  town  had  you  talked  to? — A.  I 
answered  that  a  few  minutes  ago.  I  don't  remember.  I  can  not 
place  any  individuals  that  mommg,  except  Tate  and  Evans.  There 
might  have  been  others,  as  I  have  before  stated,  but  I  can  not  remem- 
ber who  the  individuals  were,  if  there  were  any. 

Q.  How  did  you  acquire  this  knowledge  of  the  feeling  which  was 
apparent? — A.  Well,  from  Evans  and  from  Tate.  There  were  lots  of 
people  gathered  on  the  comer  and  were  discussing  the  matter. 

Q.  You  now  remember  that  you  heard  people  on  the  comers  dis- 
cussing this  on  the  morning  of  the  13th  before  you  saw  Major  Pen- 
rose?— A.  I  don't  remember  any  of  the  conversations  I  overheard, 
but  I  am  positive  that  there  were  groups  of  people  discussing  it. 
Anyone  passing  could  hear  enough  to  gather  what  they  were  talking' 
about. 

O.  Can  you  tell  us  any  particular  comers  where  people  were  assem- 
bled discussing  this  thing? — A.  No,  I  don't  know  tnat  I  can. 

Q.  Can  you  tell  any  particular  group  of  citizens  of  Brownsville  that 
were  discussing  it  in  that  way  before  you  visited  Major  Penrose? — A, 
I  don't  believe  I  can  after  this  passage  of  time. 

Q.  You  are  not  certain  that  was  Before  you  visited  Major  Penrose 
that  morning? — ^A.^  Not  absolutely. 

Q.  Might  not  this  feeling  that  you  say  was  apparent,  might  it  not 
have  been  apparent  on  the  morning  of  the  14th  instead  of  the  morning 
of  the  13th,  as  you  have  stated  here? — A.  Feeling  would  hardly  be  the 
word  to  express  it  the  morning  of  the  14th.  There  was  intense 
excitement  the  morning  of  the  14th. 

p.  Then  you  do  differentiate  in  your  mind  between  the  feehng  that 
existed  between  the  soldiers  and  townpeople  on  the  morning  of  the 
13th  that  prompted  you  to  warn  Major  Penrose  to  keep  them  off  the 
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Streets  than  the  feeling  that  existed  the  next  morning? — A.  There  is 
not  a  question  but  a  different  feeling  existed  the  next  morning. 

O.  But  you  did  say  that  on  the  morning  of  the  13th  the  feehng  was 
sucn  that  any  man  passing  along  the  street  would  take  notice  of  it  ?— 
A.  Yes,  sir;  any  man  that  had  knowledge  of  the  people  and  what 
occurred. 

Q.  And  as  such  and  as  a  citizen  you  were  impelled  to  advise  Major 
Penrose  to  keep  his  men  off  the  street? — ^A.  Yes,  sir. 

Q.  Did  Major  Penrose  resent  your  advice? — ^A.  Not  at  all. 

Q.  Did  he  seem  grateful  for  it? — ^A.  Well,  he  wasn't  demonstrative 
at  all. 

Q.  You  stated  in  answer  to  the  question,  *'Go  ahead,''  *'My  idea 
being,  not  in  contemplation  of  any  act  such  as  subsequently  occurred, 
or  occurred  the  night  of  the  13th,  but  in  contemplation  of  personal 
diflBculties  between  members  of  his  command  and  the  townpeople, 
if  the  negroes  got  out  and  visited  the  different  joints,  such  as  soldiers 
usually  visit,  and  got  to  drinking.  It  was,  I  considered,  almost  sure 
to  result  in  personal  difficulties,  smce  the  feeling  was  as  high  as  it  was, 
and  I  advised  him  not  to  permit  the  men  to  leave  the  post  and  go  into 
Brownsville  at  night."  Now,  I  will  ask  you  if  the  feeling  of  antago- 
nism of  the  people  of  Brownsville  was  so  mtense  on  the  moming  of  the 
13th  that  you  were  warranted  in  warning  him  against  such  feeling? — 
A.  It  was  not  alone  the  feeling  on  the  part  of  the  people,  but  what 
had  occurred;  and  no  man  of  reasonable  mind  could  assume  what 
was  the  feeling  on  the  part  of  the  soldiers,  and  a  clash  would  be  liable 
to  occur  under  such  circumstances. 

Q.  I  wish  to  repeat  again,  do  you  mean  what  you  say  in  this  answer, 
that  the  feeling  of  antagonism  of  the  people  of  Brownsville  on  the 
morning  of  the  13th,  by  reason  of  the  Evans  and  Tate  incidents, 
which  you  were  going  to  see  Major  Penrose  about,  were  so  apparent 
as  a  man  walking  along  the  street  as  you  were,  would  feel  impelled 
to  warn  Major  Penrose  to  keep  his  men  off  the  street? 

Counsel  for  the  accused: 

I  ask  that  the  witness  be  instructed  to  give  us  a  categorical  answer.  We  submit  that 
this  is  exceedingly  important  in  this  case,  and  that  this  witness  has  no  right  to  evade 
what  he  has  said  in  direct  examination.  The  evidence  is  read  to  him  exactly  as  it  ia, 
and  as  stated  this  morning;  and  we  repeat  it,  that  this  witness  is  an  antagonistic  wit- 
ness, and  naturally,  under  such  circumstances,  we  are  entitled  to  know  what  he  meant. 

A.  Read  the  answer  and  I  will  repeat  it  to  the  word. 

Counsel  for  the  accused : 

We  wish  a  categorical  answer. 

A.  If  he  will  read  my  former  answer,  I  will  tell  him  whether  or  not 
I  can  answer  categorically. 

The  court: 

I  don't  think  the  witness  caught  the  meaning  of  the  question. 
Counsel  for  the  accused : 
The  question  is,  "Go  ahead." — "A.  My  idea  being  not  in  contemplation *' 

A.  You  will  notice  I  don't  say  the  feeling  on  the  part  of  the  towns- 
people— I  said  the  feeling. 

Q.  Did  you  refer,  when  you  said  the  feeling,  to  the  feeling  on  the 
part  of  the  enlisted  men  of  that  command? — ^A.  I  referred  to  what  I 
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Bupposcd — it  was  largely  an  assumption  on  my  part  that  tliere  was 
feehng  on  both  sides. 

Q.  Had  you  at  any  time  previons  to  that  come  in  contact  with  any 
officers  or  enUsted  men  in  that  command  in  such  a  way  that  you  could 
predicate  an  cipinion  as  to  the  feeling  of  the  enhsted"^  men ? — A,  Per- 
sonal contact;  no, 

Q.  Had  you  any  rio^ht  to  advise  Major  Penrose,  then,  from  any 
information  you  had  aoout  }d&  own  men  ? — A.  Yes,  sir, 

Q.  What  acts  of  the  command  did  you  have  in  mind  at  tlie  time 
you  formulated  that  advice  and  gave  it  to  Major  Penrose? — A,  I  had 
m  mind  the  insolent  behavior  with  reference  to  those  ladies,  into  w^hose 
midst  they  roughly  pressed  their  way.  I  had  in  mind  their  conduct, 
aa  reported  to  me—you  will  understand  this  is  hearsay,  my  opinion  is 
predicated  upon  it — of  men  passing:  in  front  of  various  nouses  and 
cursing,  using  had  language.  I  had  heard  citizens  of  the  town  speak 
of  that.  I  recall  one,  w^ho  is  here  at  Fort  Sam  Houston,  Mr,  Dennett, 
and  knew  generally  the  reputation,  the  general  reputation,  of  that 
command  in  BrouTisville  at  that  time  w^as  not  good.  It  was  far  differ- 
ent from  the  soldiers  %vho  preceded  them  and  the  other  negro  troops 
who  had  been  there  formerly. 

Q.  Then  I  understand  the  information  that  reached  you,  such  as 

Sou  have  narrated  it,  was^  solely  on  that-  account  that  you  advised 
[ajor  Penrose  to  keep  his  men  out  of  towTi? — A.  Sofely  on  that 
account  and  those  acts  that  had  come  to  my  personal  l^nowledge, 
w^hich  I  Icnew,  as  any  reasonable  man  would  know,  it  would  be  bound 
to  irritate. 

Q.  Please  state  any  acts  or  fiu-ther  acts  of  this  command  that  you 
have  not  already  testified  to  that  w^arranted  you  at  that  time  in  ^oing 
with  advice  to  Slajor  Penrose.— A.  I  don't  know  that  I  can  recall  any 
others  now.  I  remember  one  incident  that  w^as  reported  of  two  or 
more  soldiers  crossing  in  the  boat  from  the  Mexican  side  in  a  drunken 
condition,  cursing  as  they  come.  One  of  the  inspectors  of  customs 
walked  down  to  tlie  boat,  and  my  recollection  of  tlie  incident  is,  as  it 
come  to  my  ears  at  the  time,  reciuested  them  to  stop,  and  one  refused, 
and  in  some  kind  of  an  altercation  that  followed  he  w^a^  throwTi  in  the 
mud.     That  incident  occurred  before  the  shooting. 

Q.  Is  there  any  act  that  you  can  narrate  to  this  court  of  violence 
committed  by  any  member  of  that  command  outside  of  the  Evans 
incident  that  was  in  your  knowledge  at  that  time?— A.  The  Tate 
matter. 

Q,  Was  there  any  act  of  violence  on  the  part  ot  either  of  those  men 
toward  Mr,  Tate? — ^A.  Not  toward  Mr.  Tate;  no,  sir. 

Q.  Was  there  any  act  of  resistance  or  assault  toward  anybody  I — ^A. 
Technically  it  would  be  considered  an  assault. 

Q*  Aside  from  the  brushing  against  one  of  the  ladies  1 — A.  It  was  not 
a  question  of  brusliine  against  one  of  the  ladies,  according  to  all  the 
information  obtainabloj  except  the  information  given  by  the  men 
themselves.  These  tw^o  men  forced  their  way  through  this  crowd  of 
ladies  roughlv,  jostling  them  from  one  side  to^nother, 

Q.  Aside  from  those  two  instances,  were  there  any  other  acts  of 
violence  toward  the  citizens  of  Brownsville  that  you  know^  of? — A, 
Not  that  I  can  recall. 

Q,  Then,  do  you  mean  to  say  that  by  reason  of  that  and  these  other 
incidents  you  felt  there  w^as  such  a  feeling  of  antagonism  on  the  part 
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of  the  command  of  Major  Penrose  that  you  were  warranted  to  advise 
him  to  keep  the  men  on  the  street  ? — A.  I  will  state  that  in  connection 
with  other  matters  that  came  up  to  mj  knowledge,  Major  Penrose's 
attitude  the  morning  of  our  conversation  with  rrference  to  all  these 
difficulties,  invariably,  and  in  each  instance,  threw  doubt  as  to  whether 
or  not  his  men  had  oeen  guilty,  when  it  was  very  apparent  that  they 
had  been — caused  me 

Assistant  counsel  for  the  accused: 

As  associate  counsel  for  the  defense,  I  again  reauest  that  this  witness  be  instructed 
as  to  what  are  his  functions  as  a  witness.  My  idea  of  the  witness  is  that  he  is  here 
tinder  instructions  to  answer  questions  directed  to  him,  and  on  personal  privilege  he 
may  app^  to  the  court  on  any  question  asked  him.  If  any  question  is  objection- 
able on  any  technical  ground,  upon  objection  being  made  that  can  be  ruled  out  by 
the  court,  but  throughout  the  testimony  of  this  witness  he  has  invariably  answered 
questions  by  means  of  argument.  He  understands  as  well  as  we  understand  and  as 
well  as  the  court  understands  he  is  going;  a  little  beyond  his  function  as  a  witness; 
he  is  certainly  doing  it  in  his  answer,  and  I  maintain  his  attitude  is  not  that  of  a  wit- 
ness and  I  maintain  that  he  has  no  function  of  an  argument  as  a  witness,  and  I  ask 
that  he  be  instructed  to  answer  Questions  as  nearly  as  possible  according  to  the  form 
as  they  are  propounded  and  that  ne  will  refrain  from  ailment  in  his  answers.  I  ask 
^e  court  to  so  instruct  the  witness. 

The  judge-advocate: 

May  it  please  the  court ^  I  believe  the  question  asked,  how  it  was  he  happened  to 
arrive  at  an  opinion,  and  if  that  doesn't  call  for  an  explanation  I  would  like  to  know 
what  it  calls  for.  It  seems  to  me  very  strange  that  the  attitude  as  adopted  by  the 
counsel,  adopted  also  by  the  witness,  as  the  court  is  well  aware,  generally  should  be 
objected  to,  and  whenever  the  answers  become  disagreeable  to  counsel  and  his  case 
an  objection  is  at  once  made,  and  I  affirm  for  the  prosecution  that  the  answer  given 
by  the  witness,  as  well  as  its  form,  is  perfectly  proper. 

Assistant  counsel  for  the  accused: 

I  would  like  to  have  the  question  read. 

(The  reporter  read  the  question.) 

May  it  p^ase  the  court,  the  answer  speaks  for  itself.  He  doesn't  meet  the  question 
fairly;  he  evades  it;  he  makes  use  of  it  to  make  an  attack  on  Major  Penrose's  attitude 
in  respect  to  the  people  of  Brownsville;  he  maintains  the  argument  throughout. 

The  judge-advocate: 

Perhaps  he  was  not  permitted  to  answer  the  question. 

Assistant  counsel  for  the  accused: 

So  much  of  his  answer  that  is  irrelevant  I  request  be  stricken  out  of  the  record. 

The  accused,  his  counsel,  the  reporter,  and  the  jud^e-advocate 
withdrew  and  the  court  was  closed,  and,  on  being  openea,  the  presi- 
dent announced,  in  their  presence,  that  the  court  decides  that  the 
answer  as  given  will  not  be  considered  as  evidence;  the  witness  will 
again  be  asked  the  question  and  he  will  answer  it  as  directly  as  pos- 
sible. The  court  desires  that  witness  abstain  from  remarks  reflecting 
upon  what  he  conceives  the  motives  of  others. 

(The  reporter  reread  the  question,  as  follows:  ^'Q.  Then,  do  you 
mean  to  say  that  by  reason  of  that  and  these  other  incidents  you  felt 
there  was  such  a  feeling  of  antagonism  on  the  part  of  the  command 
of  Major  Penrose,  that  you  were  warranted  to  advise  liim  to  keep  the 
men  off  the  street  ?'0 

A.  That,  among  other  things. 

Q.  Were  there  any  other  acts  on  the  part  of  the  enlisted  men  of  the 
Twenty-fifth  Infantry  than  those  narrated  by  you  to  this  court  that 
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warranted  you  in  advising  Major  Penrose  that  there  was  a  feeUng  of 
antagonism  on  the  part  of  his  command  toward  the  people  of  Browns- 
ville?—A.  No  other  that  I  can  remember  at  this  time. 

Q.  Do  you  intend  to  have  this  court  imderstand  that  there  was  no 
feeling  whatever  of  antagonism  on  the  part  of  the  citizens  of  Browns- 
ville toward  the  Twenty-fifth  Infantry  then  stationed  there? — ^A.  No, 
sir. 

Q.  Do  you  mean  to  say,  then,  by  your  evidence,  which  has  been 
read  to  you  twice,  that  you  did  beheve  there  was  a  feelinjg  of  antago- 
nism on  the  part  of  the  people  of  Brownsville  toward  the  Twenty-fifth 
Infantry  stationed  there  previous  to  your  visit  to  Major  Penrose  on 
the  morning  of  the  13th  of  August  last? — ^A.  A  certain  amount  of 
feeling^es. 

Q.  Was  this  feeling  of  so  grave  import  that  you  felt  warranted  in 
advising  Major  Penrose  to  keep  his  men  oflF  the  street,  as  you  stated 
in  vour  evidence? — A.  Not  in  itself,  no. 

Q.  Was  that  feeling  so  intense  that  it  was  dangerous  for  enlisted 
men  of  the  Twenty-fifth  Infantry  to  circulate  freely  about  the  streets 
of  Brownsville  previous  to  the  fiirst  call  that  morning? — ^A.  Not  at  all, 
in  my  opinion,  if  thev  had  behaved  themselves  in  a  proper  manner. 

Q.  Then,  why  did  you  advise  Major  Penrose  against  permitting 
his  men  to  visit  there  because  of  personal  differences  between  the 
enlisted  men  of  the  Twenty-fifth  Infantry  and  the  citizens  of  Browns- 
ville?— A.  For  the  reasons  that  I  have  given,  I  feared  that  the  soldiers, 
knowing,  as  I  did — that  is,  having  come  to  the  conclusion  that  the 
soldiers,  to  use  the  expression — had  it  in  for  the  people  of  Browns- 
ville, I  leared  that  if  they  come  out  into  town  at  night,  and,  as  they 
usuallv  did,  circulated  around  these  dives,  would  get  drunk  and  very 
probaDly  encounters  would  follow  between  these  soldiers  and  the  citi- 
zens. I  will  say,  in  concluding  that  answer,  that  I  recognized  the 
fact  that  there  was  feeling  on  both  sides  which  would  render  personal 
encounters  more  probable  than  imder  other  circumstances. 

Q.  I  will  again  quote  your  language,  "I  consider  it  almosl  sure  to 
result  in  personal  aiGBcuIties,  since  the  feeling  was  as  high  as  it  was." 
Had  you  seen  anything  in  the  garrison  of  Brownsville  that  morning 
previous  to  10  o'clock  that  warranted  you  in  saying  that  the  feeling 
was  high  among  the  soldiers  at  Brownsville? — A.  1  had  seen  nothing 
on  either  side.  Of  my  own  knowledge,  I  knew  nothing.  It  is  all,  as 
I  frequently  stated,  hearsay  with  me,  and  my  opinion  is  predicated 
and  formed  upon  defimte  information  that  came  to  me. 

Q.  Did  you  state,  in  answer  to  a  question  by  the  compel  for  the 
accused,  tnat  as  you  went  along  the  street  you  saw  lots  of  excited 
citizens  talking  about  the  Tate  incident  and  the  Evans  incident  pre- 
vious to  your  visit  to  Major  Penrose  that  morning? — ^A.  I  don't 
remember  saying  lots  of  excited  people;  lots  of  people — groups  of 
people. 

Q.  Did  you  not  state  in  substance  that  the  feeling  was  high,  and 
gave  it  as  your  reason  for  believing  that  the  people  felt  imignant 
about  this  thing? — A.  Yes,  sir. 

Q.  Did  you  or  did  you  not,  since  you  stated  that  "the  feeling  was 
as  nigh  as  it  was  and  I  advised  him  not  to  let  liis  men  go  into  Browns- 
ville, did  you  not  have  in  mind  the  feeling  of  the  people  of  Browns- 
ville primarily  and  principally?- -A.  I  did  not. 
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Q.  Had  you  seen  anything,  any  acts  among  the  enlisted  men  of 
the  Twenty-fifth  Infantry  stationed  at  Brownsville  that  morning, 

{)reyious  to  your  visit  to  Major  Penrose,  that  would  indicate  the 
eeling  that  you  described  here,  "feeling  as  high  as  it  was?" — ^A.  I 
had  not  seen  anything  on  either  side. 

Q.  Then  you  predicated  your  opinion  as  to  the  feeling  among  the 
enlisted  men  upon  the  Tate  incident  that  occurred  on  the  5thf  Is 
that  not  true?— A.  Possibly. 

Q.  And  upon  the  Evans  incident  which  occurred  on  the  night  of 
the  12th,  which  you  say  was  previous  to  your  visit  of  that  day?— A. 
Yes,  sir. 

Q.  And  on  the  incident  of  the  man  being  kicked  off  the  sidewalk? — 
A.  I  have  never  said  anything  about  a  man  being  kicked  off  the 
sidewalk. 

Q.  Pushed  off  the  sidewalk? — ^A.  Yes,  sir. 

Q.  Is  there  any  other  incident  or  act  on  the  part  of  the  enlisted 
men  of  the  Twenty-fifth  Infantry,  and  the  swearing  of  the  enlisted 
men  on  the  street?    You  mentioned  that?— A.  Yes,  sir. 

Q.  Do  you  wish  to  mention  any  other? — A.  This  has  occurred  to 
me.  that  I  had  heard  there  was  hard  feeling  on  their  part  on  account 
of  being  not  permitted  to  drink  in  the  barrooms;  they  didn't  like — 
thev  were  displeased. 

Q.  Was  there  any  outward  manifestation  of  antagonism  toward 
the  citizens  of  Brownsville  on  the  part  of  any  enlisted  men  that  come 
to  your  knowledge  of  that  incident  ? — ^A.  I  don't  know  that  by  reason 
of  that  incident;  these  that  I  have  mentioned  came  to  my  knowledge. 

Q.  Now,  were  there  any  other  things  that  indicated  to  your  mind, 
other  than  those  that  we  have  just  gone  over,  the  state  of  feeling, 
such  as  you  have  described  here,  *'a  reeling  as  high  as  it  was?" — ^A. 
Those  are  the  only  specific  incidents  I  can  recall. 

Q.  There  was  no  combined  or  concerted  action  on  the  part  of  the 
enlisted  men  of  the  Twenty-fifth  Infantry  previous  to  about  mid- 
night on  the  13th,  that  vou  know  of? — A.  "Not  that  I  know  of. 

Q.  So  that  these  isolated  incidents,  spread  over  from  about  the 
1st  to  the  13th  of  that  month,  and  Major  JPenrose's  attitude  in  regard 
to  the  Tate  affair,  wete  what  warranted  you  in  stating  the  f eelii^  was 
as  high  as  it  was,  applying  that  statement  to  the  Twenty-fifth  fifan- 
try?— A.  Yes,  sir. 

Q.  Anything  else  ? — A.  Nothing  that  I  know  of  or  that  I  can  now 
recollect. 

Q.  Now,  I  will  repeat  the  balance  of  your  answer:  ''Now,  on  that 
point  I  wish  to  be  entirelv  fair  and  be  distinctly  understood  that  I  am 
not  absolutely  positive  that  this  was  on  the  morning  of  the  13th,  but 
as  nearly  as  a  man  can  be,  after  that  passage  of  time,  I  am  sure  it 
was  that  morning.  Major  Penrose  agreed  with  me  in  that  respect, 
and  said  he  would  keep  nis  men  in  the  post.  Now,  it  is  a  bare  possi- 
biUty  that  the  conversation  took  place  the  morning  of  the  14tn,  but 
it  is  merely  a  bare  possibility,  and  I  think  not."  Do  you  wish  to 
modify  that  statement  in  anv  way? — A.  That  answer  stands  as  it  was 
made.  I  have  subsequently,  under  another  answer  in  the  direct 
examination,  given  my  reasons  for  forming  the  conclusion  that  it  was 
the  13th  of  August. 

Q.  What  time  do  you  get  your  mail  in  Brownsville,  or  did  you  get 
it  at  that  time? — ^A.  At  that  time?    Well,  I  would  get  my  mail  each 
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momlng  on  retiiming  from  Point  Isabel.  Tlie  mail  came  into  Browns- 
yille  kte  in  the  afternoon  or  at  night,  I  don't  recall  which.  The 
schedule  has  been  changed  four  or  five  times  in  the  last  sL\  months, 
but  it  come  in  the  afternoon  or  night,  and  I  would  get  my  mail  the 
next  morning  on  returning  from  Point  Isabel. 

(J.  Was  it  delivered  that  evening  or  the  following  morning! — A,  I 
think  at  that  time  it  was  dehvered  the  same  night  it  came  in;  that  is, 
we  have  no  free  delivery  there, 

Q.  Was  it  your  custom  to  go  to  the  post-office  and  get  your  mail 
the  first  thing  when  you  came  in  ? — A.  Usually,  yes. 

Q.  Tell  the  court  where  the  postKjfEce  is.^A.  The  postM>fiice  is  on 
the  comer  of  Elizabeth— I  am  not  sure  as  to  what  side  of  the  streets 
and  a  numbered  street.  I  am  not  positive.  If  1  had  a  map  I  could 
locate  it  in  a  moment.  That  map  there  doesn't  show  it,  I  believe,  I 
think  it  is  Tenth  and  EHzabeth,  but  I  won't  be  absolutely  positive* 

Q.  You  are  certain  that  Major  Penrose  didn't  send  for  you,  or  jrou 
didn't  get  a  message  when  you  came  into  your  office  on  the  morning 
of  the  I3th  that  Major  Penrose  wished  to  see  jou  or  the  district  attor- 
ney!— A.  The  morning  of  the  13th;  no,  sn*.  I  will  change  that 
answer.  Yes,  sir;  I  am  practically  sure  he  didn't  send  for  me  the 
morning  of  the  13th.  I  misunderstood  the  question  in  answering  the 
first  time, 

Q,  You  asked  Major  Penrose,  in  that  interview  of  the  morning  of 
the  14th,  if  he  examined  the  guns  of  his  men? — ^A.  Yes,  sir, 

(J.  How  soon  after  you  got  in  did  you  ask  him  that  question  I^A- 
Within  a  comparatively  short  time.  It  is  utterly  unpossible  for  m© 
to  give  you  any  more  tnan  a  very  general  idea. 

Q.  Wtiat  did  he  reply? — A*  To  the  best  of  my  recollection,  that  he 
had  had  the  guns  examined  that  morning,  but  that  he  had  not  had 
them  examined  the  night  before. 

S.  Did  he  tell  you  t£e  result  of  the  examination?— A.  Yes,  sir;  he 
that  the  euns  were  all  clean. 

Q.  Do  you  know  where  the  shells  for  the  Army  new  Springfield  gun 
are  made — are  manufactured?^ — A.  No,  sir;  I  am  not  sure  where  the 
faetoH''  is  located. 

Q.  Do  you  know  how  they  are  marked? — A.  Wliat,  the  shell  itself  I 

Q,  Yes. — A.  As  to  the  lettering,  if  any,  on  them?     No,  I  am  not* 

Q.  You  don't  know  at  what  arsenal  or  arsenals  they  are  manufac- 
tured?— 'A.  No  J  sir;  I  am  not  sure. 

Q,  Are  you  familiar  with  the  Manlicher  gun  or  the  Savage? — ^A*  H 
all  this  is  material,  no, 

Q.  You  are  not  familiar  with  either? — A,  With  the  Savage;  yes. 
That  is,  by  saying  I  am  familiar  with  it,  I  have  hunted  with  one,  ' 

Q.  Have  you  ever  hunted  with  the  Manlicher? — A.  No,  sir* 

Q,  Did  you  ever  hunt  with  any  gun  that  carries  a  clip? — A.  I  have 
not.  In  hunting  parties  in  wliich  I  have  been,  parties  hunting  with 
the  Winchester  gun,  and  I  have  fired  guns  belonging  to  the  State 
Rangers  of  that  tvpe, 

Q-  Can  you  tell  this  court  t!ie  difference  between  the  Manlicher 
cartridge  that  goes  in  a  cHp  and  the  Government  cartridge  that  goes 
in  a  clip?— A,  I  can  not, 

Q.  Could  you  distinguish  the  two  if  you  were  to  see  them? — A,  It 
is  my  belief  if  you  would  hand  me  tlie  two  shells  I  could  tell  you 
whicn  was  the  Springfield  shell  used  by  the  United  States  Army. 
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Q.  Did  you  ever  compare  the  marks  on  them? — A.  I  never  did. 

Q.  Then,  when  you  testified  to  Mr.  Purdy  that  you  knew  what  the 
United  States  cartridge  is,  you  didn't  base  your  Imowledge  that  you 
gave  him  upon  an  actual  comparison  you  had  made  of  these  cartridges 
with  others? — A.  With  all  otner  shells  in  the  world?  No,  not  by  any 
means. 

Q.  You  did  give  evidence  before  Mr.  Purdy,  did  you  not? — ^A.  Yes, 
sir. 

Q.  And  that  was  subsequently  transcribed  and  you  signed  it  and 
swore  to  it? — ^A.  Yes,  sir. 

Q.  Speaking  of  the  Government  ammimition,  I  will  quote  from 
your  testimony  before  Mr.  Purdy:  "Q.  Do  you  know  whether  such 
ammunition  could.be  fired  from  the  guns  whicn  you  have  seen,  belong- 
ing to  the  citizens  of  Brownsville? — A.  I  do  not  know  of  a  rifle  m 
Brownsville  which  would  carry  those  shells.  And  it  is  my  firm  belief 
that  there  is  not  a  rifle  to-day  in  this  city — ^unless  it  be  one  in  the  pos- 
session of  the  military  authorities — which  would  carry  it.  Q.  Do  you 
know  whether  these  shells  are  the  same  kind  that  were  used  by  the 
United  States  troops  stationed  here  at  Fort  Brown  in  last  August?— 
A.  Yes,  sir;  it  is  imquestionably  the  same  ammimition  used  in  the 
Springneld  rifles  adopted  by  the  United  States  Army,  and  I  have  fired 
them  many  times,  usmg  this  ammunition.  There  is  quite  a  difference 
between  this  ammimition  and  the  old  ammimition  used  in  the  Krag- 
Jorgensen  rifle,  these  last  shells  being  longer  and  having  a  decided 
indentation  at  the  base  where  the  cartridges  are  held  by  the  clip.  I 
am  morally  certain  that  there  is  not  now,  and  was  not  on  the  13th  of 
August,  a  rifle  in  Brownsville  that  could  fire  or  carry  this  Springfield 
rifle  ammunition,  except  those  in  the  hands  of  the  United  States 
soldiers  stationed  here  at  Fort  Brown.''  Is  that  your  testimony? — 
A.  To  the  best  of  my  recollection  it  is. 

Q.  Now,  you  never  compared  this  ammunition  with  ammunition 
you  had  fired  down  at  the  target  range,  did  you? — ^A.  In  what  way 
do  you  mean,  by  putting  the  two  side  by  side? 

Q.  Yes. — ^A.  No,  sir;  not  by  actually  placing  them  side  by  side. 

Q.  Was  there  anything  else,  such  as  the  marks  on  the  cartridges 
or  any  other  thing  than  what  you  have  stated  here  that  enabled  you 
to  say  that  they  were  unquestionably  the  same?  I  refer  now  to  the 
cartndges  that  you  examined  when  Major  Combe  presented  them  to 
Major  Penrose. — ^A.  That  is  not  the  occasion. 

Q.  What  shells  did  you  refer  to  in  this  testimony? — A.  They  were 
shells  picked  up  on  the  streets  by  the  policemen  and  turned  over  to 
Purdy. 

Q.  Isn't  it  a  fact  that  these  shells  were  the  bullet  and  shells  that 
had  been  picked  up? — A.  I  suppose  so. 

Q.  We  are  talking  about  those  you  went  up  and  examined.  Were 
those  the  shells  you  had  in  mind  when  you  were  testifying  here? — A. 
The  shells  I  had  in  mind  when  I  was  testifying  before  Mr.  Purdy  was 
a  collection  of  shells  that  had  been  picked  up  on  the  streets  and 
alleys  of  Brownsville  on  the  morning  of  the  14th,  and  had  been 
delivered  by  the  mayor  or  chief  of  police  to  Mr.  Purdy. 

Q.  You  didn't  pick  any  of  them  up  yourself? — A.  No,  sir. 

Q.  Did  you  actually  compare  these  with  any  that  you  saw  in  the 
hands  of  the  troops  at  any  time? — ^A.  Not  by  placing  them  side 
by  side. 
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Q.  Then  when  you  stated  they  were  unquestionably  the  same  here 
in  the  Purdy  report  you  had  nothing  else  to  fix  your  assertion  in 
your  mind  than  what  you  stated  there?  You  did  not  compare  the 
two  side  by  side,  did  you  ? — A.  No,  sir;  I  have  stated  I  did  not. 

S.  And  you  don't  know  the  marks  of  the  United  States  new  Spring- 
rifle  cartridge? — A.  I  don't  recall  them  now — the  markings  on 
them. 

Q.  Did  you  compare  the  markings  of  the  cartridges  you  testified 
about  with  any  otner  United  States  cartridges  then?— A.  At  that 
time,  no. 

Q.  Did  you  compare  it  when  you  went  up  to  examine  them  wlien 
they  were  m  the  possession  of  the  police? — A.  I  made  no  comparison 
at  any  time. 

Q.  You  made  no  notes  in  your  mind  at  that  time  of  the  marks  on 
them? — A.  None  ai  all. 

Q.  So  you  don't  know  whether  those  shells  that  you  saw  there  in 
Brownsville  in  the  hands  of  the  chief  of  police  had  the  same  identi- 
cal marks  as  the  shells  now  used  in  the  Springfield  rifle  or  not? — 
A.  To  say  of  my  own  knowledge,  by  comparison,  no;  by  reasoning, 
yes. 

Q.  You  didn't  arrive  at  that  by  means  of  the  marks? — A.  I 
arrived  at  the  conchision  I  formed  at  the  time  by  a  careful  examina- 
tion of  the  shells  at  the  time. 

Q.  I  mean  the  stamp  on  them. — A.  I  have  answered  that  to  the 
best  of  my  ability — that  I  came  to  my  conclusion  after  a  careful 
examinat  ion  of  the  shells,  including  any  marks  that  they  had  on  them, 
if  they  had  any.  I  don't  remember  now  whether  they  had  any 
marks  on  them.  I  think  if  you  will  hand  me  half  a  dozen  different 
shells  I  can  show  you  the  S])riiigfield  shell,  however. 

Q.  You  don't  })retond  to  know  every  rifle  there  is  in  Brownsville, 
do  vou? — A.  Oh,  no. 

Q.  Have  you  discussed  this  case  with  Mr.  Evans  since  you  have 
been  here  ? — A.  Yes,  sir. 

Q.  How  many  times? — A.  That  is  impossible  to  ieW  you. 

Q.  Give  us  your  best  recollection. — A.  I  have  talked  it  over  with 
him  casually. 

Q.  Give  us  the  best  of  your  recollection  how  many  times. — ^A. 
Possibly  two  or  three  times. 

Q.  Ilave  you  discussed  it  with  Major  Combe? — A.  Yes,  sir. 

Q.  How  many  times? — A.  Again  I  can  not  possibly  tell  you. 
Possibly  two  or  tliree  times. 

Q.  Several  times? — A.  Yes,  sir. 

Q.  Anj^body  else  who  is  a  witness  that  you  had  discussed  it  with? — 
A.  Well,  Mr.  Dennett.  You  will  understand  by  the  use  of  the 
word 

Counsel  for  the  accused: 

The  court  has  already  ruled  tliat  we 

Witness : 

I  rise  to  a  question  of  p'Tsonal  privilege. 

The  court: 

I  think  the  witness  understands  that  he  is  to  refrain  from  conversation  with 
counsel.  The  court  is  entitled  to  hear  his  answer.  We  are  not  interested  in  any 
conversation  that  he  may  desire  to  carry  on  with  the  counsel  for  the  defense. 
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Counsel  for  the  accused: 

And  may  I  say  that,  as  I  understand  it,  it  is  clearly  within  the  province  of  the  judge- 
advocate,  and  it  is  his  duty— without  attempting  to  dictate — ^to  dear  up  anything  that 
the  witness  may  desire  to  clear  up. 

The  judge-advocate: 

When  he  attempts  to  say  what  he  means  by  the  word  ''discuss,"  I  think  the  court 
has  a  right  to  know  what  he  means. 

QUESTIONS  BY  ASSISTANT  COUNSEL  FOR  THE  ACCUSED. 

Q.  Do  you  know  what  day  of  the  week  the  11th  of  August  was? — 
A.  No,  sir. 

a.  It  was  Saturday;  and  assuming  that  it  was  Saturday,  was  it 
jr  that  you  went  down  to  Point  Isabel  Saturday  evening  and 
remained  there  over  Sunday? — ^A.  It  is  probable  that  I  did.  I  don't 
remember,  as  I  have  before  told  you,  whether  or  not  I  did,  but  I 
think  it  probable  that  I  did. 

Q.  That  was  your  practice,  was  it? — ^A.  Yes,  sir;  it  was  customary 
for  me  to  remain  there  during  Sunday. 

Q.  When  you  returned  to  Brownsville  about  8  o'clock  Monday 
morning,  the  13th,  you  thought  you  had  certain  conversations  with 
the  citizens  of  Brownsville  prior  to  your  interview  with  Major  Pen- 
rose— is  that  correct? — A.  Yes,  sir. 

Q.  Now,  with  reference  to  those  conversations,  with  relation  to 
each  other,  as  I  remember,  you  stated  you  thought  you  had  conver- 
sations with  Mr.  Tate  with  reference  to  an  altercation  between  him 
and  soldiers  and  you  thought  you  had  a  conversation  with  Mr.  Lon 
Evans  with  respect  to  an  alleged  assault  on  his  wife.  At  the  time, 
which  of  these  conversations  took  place  first?— A.  I  think  the  one, 
as  I  have  before  stated,  the  one  witn  Tate. 

Q.  Then  Mr.  Evans  probably  saw  you  after  Mr.  Tate? — ^A.  That  is 
my  recollection. 

Q.  The  substance  of  your  conversation  with  Mr.  Evans  was  that 
you,  in  the  capacity  or  a  friend,  would  visit  Major  Penrose  and 

make  known A.  The  Question  as  to  in  what  capacity  I  would 

visit  him  was  not  discussea. 

Q.  At  any  rate,  as  a  result  of  that  conversation,  you  did  assimfie  to 
visit  the  post  and  relate  his  charge  to  Major  Penrose? — ^A.  Yes,  sir. 

Q.  Did  you  make  any  mention  of  his  accompanying  you  ? — ^A.  To 
my  best  recollection,  yes.  My  recollection  is  that  1  suggested  to 
Evans  that  he  go  with  me  or  that  I  would  go  with  him. 

Q.  What  is  tne  reason  he  didn't  go? — A.  I  can't  be  sure  as  to  that, 
for  something  intervened  that  he  couldn't  go  or  I  couldn't  go. 

Q.  This  visit  to  Major  Penrose  was  shortly  after  your  coming  into 
Brownsville  that  morning? — A.  It  was  within,  I  should  say,  two 
hours  or  two  and  half  hours  after. 

Q.  And  very  likely  after  this  conversation  with  Mr.  Tate? — A. 
Yes,  sir;  after  both  conversations. 

Q.  And  possibly  very  shortly  before  your  visit  to  Major  Penrose — 
the  conversation  with  Mr.  Evans? — A.  As  I  have  beiore  stated,  I 
can't  tell  you  the  length  of  time  that  passed  between  this  conversa- 
tion and  tne  one  with  Major  Penrose,  but  not  very  long. 

Q.  And  you  can  not  think  of  any  reason  why  Mr.  Evans  did  not 
accompany  you  on  that  visit? — ^A.  No,  sir. 
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Q.  You  state  you  were  introduced  by  Major  Penrose  to  two  or 
three  officers  in  his  office  that  morning?— A.  Yes,  sir. 

Q.  I  want  to  assist  your  memory.  Were  you  introduced  to  Cap- 
tain Macklin? — ^A.  I  can't  be  sure. 

Q.  Were  you  introduced  to  Captain  Lyon? — ^A.  Again  I  can't  be 
sure,  and  it  will  be  entirely  useless  to  repeat  it,  because  I  don't 
remember. 

Q.  Were  you  introduced  to  Lieutenant  Lawrason? — ^A.  I  don't 
remember. 

To  this  question  the  judge-advocate  objected  as  follows: 

I  object.  The  witness  has  said  several  times  that  it  will  be  no  use  to  mention  the 
names  as  he  donH  remember  any  of  them. 

To  which  assistant  counsel  for  the  accused  replied: 

May  it  please  the  court,  in  answer  to  the  objection  of  the  judge-advocate,  I  will  state 
liat  the  witness  testified  in  his  direct 


that  the  witness  testified  in  his  direct  examination  that  he  was  introduced  by  the 
accused  to  two  or  three  officers  of  the  command;  upon  his  cross-examination  he  has 
stated  that  he  doesn't  remember  the  names  of  the  officers.  I  will  state  that  mv  pur- 
pose is  to  try  and  refresh  his  memory  and  I  am  going  to  name  over  each  one  of  tnoae 
officers  and  ask  him  whether  or  not  he  remembers  tnat  officer.  I  don't  think  I  am 
going  beyond  my  rights  in  this,  and  I  ask  that  the  court  permit  that  series  of  questions. 

The  judge-advocate: 

The  judge-advocate  does  not  wish  a  ruling  in  closed  session. 

Q.  Were  you  introduced  to  Lieutenant  Lawrason? — ^A.  I  don't 
know. 

Q.  Were  you  introduced  to  Lieutenant  Grier? — A.  I  don't  know. 

Q.  You  stated  that  one  officer  remained  in  the  office  during  your 
entire  conversation  with  Mai  or  Penrose.  Is  that  correct?— A.  I 
stated  to  the  best  of  my  recollection,  one  did. 

Q.  Do  you  know  in  what  capacity  he  was  serving  at  the  post? — 
A.  I  do  not. 

Q.  Do  you  know  whether  or  not  he  was  adjutant  at  the  post? — 
A.  No,  I  do  not.  I  can  describe  to  you  where  he  was  sitting  in  the 
room. 

Q.  Will  you  describe  it? — ^A.  He  was  sitting  at  the  desk  to  the 
right  of  the  door  leading  into  the  office  from  the  hall. 

Q.  Was  he  in  such  a  position  that  he  could  clearly  hear  the  conver- 
sation between  you  ana  Major  Penrose? — ^A.  I  think  he  might  have 
heard  all  of  it. 

Q.  Is  it  likelv  that  your  relation  of  an  incident  like  that  of  the 
Tate  affair  would  have  directed  the  attention  of  any  officer  who  was 
present  in  that  room? — A.  You  are  calling  for  a  conclusion?  Yes, 
sir;  I  think  so. 

6.  It  was  of  such  importance  that  it  probably  would? — A.  Veiy 
probably  would. 

Q.  Do  vou  think  your  relation  of  an  incident  like  the  Evans  inci- 
dent would  have  called  his  attention  ?^A.  Yes,  sir;  I  think  so. 
^  Q.  Was  it  of  such  importance  that  it  would  have  called  his  atten- 
tion?— A.  That  is  mj  opinion;  yes,  sir. 

(J.  You  stated  positively  in  your  direct  examination  that  part  of 
this  conversation  did  take  place  subs^uent  to  August  13,  1906?— 
A.  Yes,  sir. 
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Q.  Do  you  know  of  any  reason  why  you  should  postpone  anypor- 
tion  of  that  conversation  in  regard  to  the  Evans  incident? — A.  What 
conversation  do  you  refer  to? 

Q.  A  conversation  with  regard  to  an  alleged  assault  upon  Mrs. 
Evans. — ^A.  I  am  not  sure,  if  on  the  morning  of  the  14th  we  discussed 
the  Evans  episode  at  all. 

Q.  Does  not  your  direct  testimony  state  that  part  of  this  conver- 
sation took  place  on  a  subsequent  cmte? — A.  You  mean  the  conver- 
sation between  Major  Penrose  and  myself? 

Q.  Yes. — ^A.  No,  sir;  I  think  not. 

At  4.50  p.  m.,  the  court  adjourned  to  meet  at  10  o'clock  a.  m.  the 
following  day,  Saturday,  February  16. 

Chas.  E.  Hay,  Jr., 
Captain  and  Judge-Advocate,  Judge-Advocate. 


Headquarters  Department  of  Texas, 

San  Antonio,  Tex.,  February  16,  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocate. 
The  accused,  his  counsels,  the  reporter  were  also  present. 

Mr.  Creaoer  was  reminded  that  he  was  still  under  oath.  ^ 

CROSS-EXAMINATION   CONTINUED.] 
BT  ASSISTANT  COUNSEL. 

Q.  Mr.  Creager,  just  to  give  you  the  sequence,  I  will  read  over 
your  last  questions  and  answers.  (Counsel  read  testimony  from  next 
to  last  question  on  page  624  [298]  to  end  of  page  625  [299].  Counsel 
also  read  last  question  and  answer  on  page  550  [265].)  Why  should 
you  have  postponed  part  of  your  conversation  on  the  Evans  matter 
imtil  another  morning? — A.  I  don't  know  that  I  did.  As  I  have 
previously  stated,  I  believe  it  all  occurred  on  one  morning.  There 
was  no  postponement  of  any  conversation  with  him.  We  may  have 
resumed  the  same  subject  on  the  following  morning;  I  can  not  be 
positive  as  to  this. 

Q.  Do  you  believe  you  talked  about  this  subiect  on  one  or  two 
morning f — ^A.  The  probabilities  are  we  discussea  it  both  mornings; 
I  can't  be  positive  as  to  this. 

Q.  On  August  14,  to  your  mind,  what  was  the  proximate  cause  of 
the  shooting  of  August  13  ? — A.  I  don't  know  as  I  grasp  the  full  mean- 
ing of  your  question. 

Q.  On  August  14,  to  your  mind,  what  was  the  proximate  cause  of 
the  shooting  of  August  13,  1906? — A.  That  would  require  quite  an 
extended  answer. 

Q.  Can  you  answer  it? 

By  the  judge-advocate: 

May  it  please  the  court,  this  question  apparently  calls  for  an  opinion  of  the  witness, 
as  I  understand  it.  I  don't  know  as  I  thoroughly  understand  it,  but  if  it  does  so 
call  for  an  opinion,  I  would  like  to  object  to  it. 
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(The  question  was  read  over  by  the  reporter.) 

By  the  judge-advocate: 

I  will  object  to  the  question,  may  it  please  the  court,  as  calling  for  an  opinion. 

By  the  assistant  counsel : 

I  will  reply  to  the  objection,  may  it  please  the  court,  by  stating  that  the  prosecution 
has  served  to  fix  the  date  in  evidence  by  means  of  the  opinion  of  the  witness.  He  has 
on  several  occasions  testified  he  is  unable  to  fix  that  date  positively,  and  the  judge- 
advocate  has  ponnitted  him  to  fix  that  date  by  means  of  an  opinion,  and  now  objects  to 
my  examination  of  the  witness  calling  for  his  opinion  on  other  facts  which  tends  to  fix 
this  date  not  as  the  13th  of  August,  but  as  a  subsequent  date.  The  objection  is  mani- 
festly unfair,  and  I  think  I  am  protected  in  my  right  by  the  ordinary  rules  of  ctobb- 
examination. 

By  the  judge-advocate: 

I  confess  to  the  court  that  I  don't  thoroughly  understand  the  question  myself,  but  I 
understood  it  as  calling  for  his  opinion  as  to  what  caused  the  shooting  of  August  13,  and 
if  so,  1  do  object  to  it  on  the  grounds  stated. 

By  the  counsel : 

The  question  may  be  read  as  many  times  as  you  desire ;  the  wording  is  very  plain.  It 
is  not  possible  to  understand  a  question  singly — ^by  itself — ^taken  in  connection  with 
other  questions  in  a  line  of  examination  of  a  witness. 

By  the  judge-advocate :  , 

I  insist  upon  the  objection,  may  it  please  the  court. 

The  accused,  his  counsels,  the  reporter,  the  witness,  and  the 
judge-advocate  then  withdrew  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  of  the  court  that  the  objection 
be  not  sustained.    The  question  will  be  answered. 

(Question  was  read  to  witness.) 

A.  To  be  as  brief  in  my  answer  as  possible.  The  evil  disposition 
and  lack  of  proper  discipline  among  tne  negro  troopers  stationed  at 
Fort  Brown. 

Q.  Did  vou  consider  the  Evans  incident  in  that  connection? — A. 
Exactly  what  led  to  the  formation  of  my  opinion  it  would  be  pretty 
hard  to  say.    That  undoubtedly  influenced  me. 

Q.  Largely? — ^A.  I  can't  tell  you  how  largely. 

Q.  What  IS  your  belief  ? — ^A.  I  have  none. 

Q.  You  mean  to  state  positiveh'^  to  the  court  you  do  not  think  that 
the  Evans  incident  largely  influenced  your  belier? — ^A.  I  do  not  mean 
so  to  stat^. 

Q.  Is  it  likely  that  such  incident  would  have  been  uppermost  in 
your  mind  on  the  14th  of  August? — ^A.  If  you  are  asking  for  my 
opinion,  it  seems  probable  it  would  have  been. 

Q.  Where  did  you  go  after  leaving  Major  Penrose's  office  on  the 
13th  of  August  ? — ^A.  To  the  best  of  my  recollection,  to  my  own  pri- 
vate oflTice. 

Q.  Did  you  have  any  conversation  about  the  Evans  incident  on 
the  morning  of  the  13th  of  August  after  leaving  his  office? — ^A.  To 
my  distinct  recollection  I  can  not  say  yes  or  no  distinctly,  but  the 
probabilities  are  I  did  discuss  it. 

Q.  Did  you  on  either  the  13th  or  14th  of  August  inform  Mr.  Tate 
of  your  conversation  with  Major  Penrose;  that  part  of  it? — ^A.  I  can 
not  be  absolutely  positive.     1  think  that  I  had  a  conversation  with 
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Tate  within  that  time,  in  all  probability;  I  can  not  now  be  positive 
as  to  that. 

Q.  Did  jou  on  the  13th  or  14th  of  August  inform  Mr.  Evans  of  your 
conversation  with  Major  Penrose? — A.  I  answered  that  question  at 
great  length  yesterday,  and  I  will  have  to  give  you  the  sajne  answer 
now;  I  don't  know. 

Q.  You  beUeve  you  did  ? — A.  I  can't  say  I  believe  I  did  on  the  13th 
or  14th  of  August;  I  am  quite  sure  in  all  probabiUty  we  discussed  it 
again  in  the  next  four  or  five  days. 

Q.  You  believe  you  did  on  the  13th  or  14th? — A.  I  don't  know  now 
what  my  behef  was  then. 

Q.  Do  you  beUeve  now  that  you  did? — A.  If  you  are  asking  for  my 
opinion 

Q.  I  am  asking  for  your  belief  now. — A.  I  have  no  positive  beUef  on 
that  point,  whether  I  did  or  not  on  the  13th  or  14th. 

Q.  You  are  more  positive  with  respect  to  having  a  conversation 
with  Mr.  Tate  relating  to  the  result  of  your  conversation  with  Major 
Penrose  than  you  are  about  having  a  conversation  with  Mr.  Evans. 
Is  that  true? — A.  I  believe  I  can  say  yes  to  that.  You  will  imder- 
stand  that  I  am  morally  certain  Italkecl  with  both  of  these  men  within 
the  following  two,  three,  or  four  days,  possibly  the  same  day,  I  won't 
be  sure. 

Q.  You  had  made  no  offer  to  Mr.  Tate  to  go  with  him  to  see  Major 
Penrose  ? — A.  Not  to  my  recollection  now. 

Q.  You  did  agree,  however,  to  act  for  him  with  Major  Penrose? — 
A.  In  one  sense,  yes. 

Q.  You  did  mate  an  offer  to  go  with  Mr.  Evans  to  see  Major  Pen- 
rose, did  you  not? — ^A.  Yes,  sir. 

Q.  You  did  not  agree  to  act  for  Mr.  Evans  with  Major  Penrose? — 
A.  In  one  sense,  yes. 

Q.  You  did  or  did  not? — A.  In  one  sense,  I  did. 

Q.  Yv^liat  sense? — A.  I  told  him  that  I  would  see  Major  Penrose, 
and  offered  to  go  with  him,  or  ho  asked  me  to  go  with  him  and  1 
agreed  to  do  so,  and  to  that  extent  and  in  that  sense  I  agreed  to  act 
for  him. 

Q.  Did  or  did  not  you  agree  to  go  for  him  to  see  Major  Penrose,  or 
to  act  vnih  him?  Is  that  correct? — A.  No;  it's  not  correct.  The 
understanding  between  Evans  and  myself  was  that  I  was  to  see  Pen- 
rose— either  he  or  myself  suggested  that  we  go  together — I  don't 
remember  positively  which. 

Q.  I  will  read  your  testimony  on  that  point.  (Counsel  read  wit- 
ness's last  answer  on  page  546  [2G3]  of  record.) 

Q.  This  offer  was  not  accepted  by  Mr.  Evans,  was  it? — ^A.  Which 
offer? 

Q.  Tliis  offer  of  yours  to  go  with  him  to  see  Major  Penrose. — A.  To 
my  best  recollection,  it  was  accepted ;  I  can't  be  sure  in  which  way, 
whether  it  was  an  oflor  on  my  part  or  following  a  request  on  his;  I  can 
not  be  positive  on  that.  1  nave  given  you — you  have  just  read 
over — my  best  recollection. 

Q.  But  it  was  not  accepted? — A.  I  think  it  was  accepted;  but  my 
recollection  is,  I  was  unable  at  tlie  time  to  go  and  told  him  we  would 
get  together  later — I  would  meet  liim,  and,  failing  in  this,  I  went  by 
myself. 

S.  Doc.  402,  60-1,  pt  2 20 
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Q.  Mr.  Creager,  I  would  like  to  csftition  you — ^you  are  on  the  witness 
stand — that  I  am  examining  you,  and  you  will  be  required  to  listen  to 
the  question  given  and  when  that  is  finished  you  will  give  your  an- 
swer.— A.  It  IS  pretty  hard  to  tell  when  vou  are  through  sometimes. 

Q.  I  will  repeat  the  question.  This  oner  was  not  accepted — that 
oflFer  mentioned  in  that  answer  I  have  read  from  previous  record — ^was 
it? — ^A.  I  have  just  finished  answerin^that  to  the  best  of  my  ability. 

Q.  Will  you  please  repeat  it? — ^A.  Kepeat  your  question. 

(Question  was  read.) 

A.  To  the  best  of  my  recollection,  it  was  accepted  by  him. 

Q.  In  other  words,  did  he  go  vnth  you  to  see  Major  Penrose  or 
not? — A.  He  did  not. 

Q.  That  was  the  offer  you  made  liim,  was  it  not  ? — ^A.  It  was. 

Q.  And  yet  you  say  it  was  accepted?— A.  To  the  best  of  my  recol- 
lection, verbally,  yes. 

Q.  He  did  go  with  you? — A.  No. 

Q.  You  do  know  that  Mr.  Evans  did  go  to  see  Major  Penrose  on 
that  date,  do  you  not? — ^A.  I  do  not,  except  by  hearsay. 

O.  Did  Mr.  Evans  tell  you  so? — A.  I  really  can't  be  sure.  The 
proDabiUties  are  that  subsequent  to  this  he  did.  I  imderstand — ^it  is 
my  information 

(At  this  point  the  president  of  the  court  addressed  the  witness  as 
follows:  "The  witness  has  already  been  requested  to  answer  the 
questions  as  directly  as  possible,  and  not  to  bring  in  other  matter  un- 
less in  the  way  of  explanation."  To  which  the  witness  rephed:  "H 
the  court  please,  this  was  in  the  way  of  explanation.") 

A.  (Continued.)  That  Mr.  Evans  did  go  in  company  with  Mayor 
Combe,  of  Brownsville,  to  call  on  Major  renrose,  but  as  to  whether 
Evans  himself  told  me  this  or  Combe,  or  possibly  others,  I  can't  be 
sure. 

Q.  When  were  you  told  of  this? — A.  I  can't  be  sure. 

Q.  Were  you  told  on  the  13th  of  August? — A.  I  could  hardly  have 
been  told  on  the  13th  when  the  occurrence  was  on  the  14th. 

Q.  Mr.  Evans  did  not  go  to  see  Major  Penrose  until  the  14th  of 
August,  then? — ^A.  I  told  you  my  information  with  reference  to  that 
is  entirely  hearsay,  but  since  you  mention  it  I  believe  he  did  go  on 
the  afternoon  of  the  13th  with  Combe.  My  call  was  on  the  morning 
of  the  13th. 

Q.  As  a  matter  of  fact,  you  are  not  very  positive  about  this  date 
at  all,  are  you? — A.  I  am  morally  sure  it  was  the  morning  of  the  13th 
I  paid  this  call  to  Major  Penrose. 

Q.  Yesterday  morning  you  testified  as  follows:  (Counsel  read  first 
question  and  answer  thereto  on  page  558  [268]  of  record.)  WUl  you 
please  exf)lain  why  it  would  have  been  absurd  for  you  to  have  to 
advise  Major  Penrose  on  the  morning  of  the  14th  of  August. — A. 
Because  Major  Penrose  had  pickets  at  about  every  10  or  12  feet 
along  that  wall  for  the  very  purpose  of  keeping  his  men  out  of  town 
and  keeping  the  townspeople  out  of  the  post. 

Q.  Do  you  know  for  wliat  length  of  time  that  had  been  taking 
place? — A.  To  the  best  of  my  knowledge,  since  the  morning  of  the 
14th. 

Q.  It  would  have  been  equally  absurd  for  the  mayor  of  Browns- 
ville to  so  advise  Major  Penrose  on  the  morning  of  the  14th,  would 
it  not? — ^A.  I  think  the  advice  would  certainly  have  been  unneces- 
sary. 


Pro.  16. 1907.]  AFFBAY  AT  BBOWNSYILLE,  TEXAS.  808 

Q.  Do  you  know  he  did  so  advise  Major  Penrose? — ^A.  I  do  not 
know  so.     I  don't  recollect  ever  having  heard  him  so  advise  him. 

Q.  If  he  did  give  such  advice  it  was  absurd,  then? — ^A.  Calling 
for  the  witness's  opinion,  I  don't  know  as  I  would  put  it  so  strong  as 
that,  to  say  it  was  absurd.  Possibly  it  would  be  better  to  say  I 
would  consider  it  totally  unnecessary. 

Q.  It  would  have  been  absurd  for  you  to  have  advised  him  and 
totally  unnecessary  for  the  mayor  of  JBrownsville  to  advise  him? — 
A.  It  would  have  been  equally  unnecessary  for  either  one  of  us,  of 
course,  in  either  case. 

REDIBECT   EXAMINATION. 
QUESTIONS   BY  THE  JUDOB-ADYOCATE. 

Q.  As  a  matter  of  fact,  Mr.  Creager,  was  the  Evans  matter,  viewed 
in  the  light  of  the  events  of  the  ni^ht  of  August  13,  considered  as  a 
topic  of  such  importance  as  to  exclude  other  topics,  on  the  morning 
of  the  14th? — ^A.  Absolutely  by  no  means. 

O.  Did  you  inform  Major  renrose  on  the  morning  of  the  14th, 
or  did  he  inform  you  that  the  soldiers  were  also  incensed  against  the 
townpeople? — ^A.  Not  in  that  laimiage,  sir. 

Q.  Was  that  idea  brought  out  by  either  one  of  you? — ^A.  Only  in 
the  way  I  have  previously  stated — that  I  expressed  regret  that  leel- 
ing  had  arisen,  and  he  joiued  me  in  that  regret  and  concurred  witii 
me  in  regrettiug  it. 

Q.  What  I  want  to  get  at  is,  feeling  had  arisen  against  whom? — 
A.  Well,  the  inference  was  between  the  townspeople  and  the  negro 
soldiers. 

Q.  The  feeling,  in  other  words,  was  reciprocal? — ^A.  That  was 
certainly  the  idea  in  my  mind,  and  I  presume  was  the  idea  in  his, 
but  there  was  no  positive  statement  on  this  point. 

Q.  Did  you  know  that  soldiers  ''had  it  in  for"  the  citizens?  You 
used  that  expression  yesterday. — A.  To  say  that  I  knew  it,  no.  I 
did  not  know  it.     It  was  my  opinion  that  they  did. 

Q.  Did  you  tell  Major  Penrose  so? — ^A.  No,  sir. 

Q.  Did  you  ever  see  a  Manlicher  gun  iq  Brownsville? — A.  Never 
within  my  knowledge  or  recollection. 

Q.  If  there  was  any  there  you  would  be  likely  to  have  knowji  it? — 
A.  It  would  be  possible  for  one  to  have  been  there,  but  I  believe  I 
would  have  known  of  its  being  there.  It's  entirely  possible  one 
might  have  been  there  without  my  knowing  it. 

Q.  You  stated  also  yesterday  that  you  had  discussed  this  case 
since  you  had  come  to  !Fort  Sam  Houston.  Will  you  please  explain 
what  you  mean  by  discussing  ?^ — A.  I  mean  speaking  or  the  evidence 
as  given  out  by  the  press — discussing  the  methods  of  counsel  in 
examination  of  witnesses,  cross-examination  of  witnesses,  rulings  of 
the  court,  and  in  matters  of  that  kind  generally,  casually  meeting 
men  on  the  street  car — meeting  them  outside  the  aoors  of  this  room — 
just  such  natural  conversations  as  would  ordinarily  come  up  between 
parties  summoned  as  witnesses  in  a  case. 

Q.  Did  you  refresh  your  mind  on  any  of  these  points,  or  did  you 
refresh  the  minds  of  any  of  the  witnesses  with  wnom  you  talked? — 
A.  Not  intentionally.  1  can  not  say  that  I  did  not,  but  not  to  my 
knowledge. 

Q.  You  said  yesterday  that  if  you  saw  several  cartridges  together 
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you  could  pick  out  a  Springfield  cartridge,  if  there  was  one  in  the 
number. — ^A.  I  believe  1  comd,  sir. 

Q.  What  are  these,  if  you  can  tell  (handing  witness  a  number  of 
cartridges)  1 

By  the  counsel  for  the  accused: 

Is  this  witness  being  introduced  as  an  expert  on  shells? 

By  the  judge-advocate*: 

He  is  not,  sir;  these  shells  are  not  to  be  introduced  as  evidence. 

By  the  counsel  for  accused: 

Then  they  are  not  subject  to  that  examination,  and  we  object.  When  they  are  once 
introduced  and  placed  in  evidence  we  are  willing  they  shall  be  so  examined,  but  we 
object  until  they  are  so  introduced.  You  might  just  as  well  go  out  here  and  hand  him 
a  stone,  and  we  decidedly  object.    We  ask  for  a  ruling  of  the  court. 

By  the  judge-advocate: 

I  am  willing  for  a  ruling  of  the  court.  It  was  not  objected  to  a  day  or  two  ago  and 
I  don*t  see  why  it  should  be  now. 

By  the  counsel: 

We  object  to  the  examination  by  witnesses  of  anything  that  has  not  been  properly 
introduced  before  this  court. 

By  the  judge-advocate: 

It  will  be  subsequently  introduced.  It  is  one  of  the  fundamental  principles  of 
law,  as  the  court  is  well  aware,  that  the  case  should  not  be  required  to  be  proved  all 
in  one  moment.  There  are  certain  little  steps  that  must  be  taken.  We  intend  now 
to  have  the  witness  examine  those  shells,  and  at  some  subsequent  time  to  introduce 
them  in  evidence.  We  understand  the  objection  of  the  defense  to  their  introduction 
as  evidence  and  realize  the  point  is  well  taken,  but  we  do  afhrm  it  is  not  improper 
for  him  to  examine  these  shells  now. 

By  assistant  counsel : 

May  it  please  the  court,  I  object  to  any  conversation  between  the  judge-advocate 
and  the  witness  that  is  not  in  open  court. 

(At  request  of  the  court,  the  objection  of  the  counsel  and  reply 
thereto  by  the  judge-advocate  were  read  over.) 

By  the  counsel : 

I  simply  wish  to  remind  the  court  in  this  connection  that,  probably  through  over- 
sight, the  iudge-advocate  is  in  error  when  he  said  we  did  not  object  to  those  sliells 
the  other  day.  As  soon  as  we  had  an  opportunity  to  object — ^the  court  took  a  recesB — 
we  assume  they  are  the  same  shells,  may  it  please  the  court — as  soon  as  we  had  Uk 
opportunity  to  interpose  an  ()})jection,  we  did  ooject  to  them.  And  the  judge-advocate 
distinctlv  withcVrew  them  from  evidence  and  from  examination  by  the  court.  We 
have  had  nearly  two  weeks  of  court  here,  and  we  have  no  objection  to  him  introducing 
those  properly  and  letting  them  stay  here  as  exhibits  before  the  court,  but  we  do 
object  to  them  being  bandied  back  and  forth  in  this  manner  until  they  are  properly 
introduced.  He  has  plenty  of  witnesses  who  can  identify  them,  and  that  would  make 
the  matter  smooth  and  plain  sailing.  And  we  also  reauest  a  second  instruction.  Yes- 
terday afternoon  this  witness  was  allowed  to  go  up  ana  whisper  in  the  ear  of  the  judge- 
advocate;  this  morning  there  was  a  conversation  between  the  witness  and  the  ]udffe- 
advocate,  to  which  neither  the  defense  nor  the  court  was  a  party,  and  we  ask  ue 
court  to  give  i^roper  instructions  in  that  regard. 

The  accused,  his  counsels,  the  reporter,  the  witness,  and  the  jud^ 
advocate  then  withdrew  and  the  court  was  closed,  and,  on  bemg 
opened,  the  president  announced,  in  their  presence,  as  foUows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  be  BOft- 
tained.  Also  that  the  judge-advocate  and  witness  be  admonished  not  to  hold  con- 
ferences before  the  court  that  are  not  made  a  matter  of  record* 
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The  court  then  took  a  recess  until  11.20  o'clock  a.  m.,  at  which  hour 
the  members  of  the  court,  the  accused,  Ids  coimsels,  the  reporter,  and 
thejudjge-advocate  resumed  their  seats. 

Tne  judge-advocate  then  addressed  the  court  as  follows: 

Before  introducing  this  next  witness  I  would  like  to  make  a  very  brief  statement 
to  the  court,  in  order  to  set  myself  right  in  their  eyes.  The  witness  yesterday,  and 
a^n  this  morning,  as  the  counsel  observed  and  as  the  court  observed,  called  me  to 
his  side,  and  I  was  imder  the  impression  it  was  about  something  of  a  private  nature — 
such  as  getting  a  glass  of  water,  or  something  of  that  nature — and  this  morning  I 
understood  he  wanted  to  hand  me  these  shells,  as  I  walked  to  his  side,  and  the  record 
will  bear  me  out  that  I  asked  him  no  questions  after  he  did  whisper  to  me.  I  took 
no  advantage  of  what  he  did  say.  I  am  well  aware  of  the  impropriety  of  holding 
conversation  with  the  witness  while  he  is  on  the  stand. 

W.  F.  Dennett,  a  witness  for  the  prosecution,  was  duly  sworn,  and 
testified  as  follows: 

DIRECT   EXAMINATION, 
QUESTIONS  BT  THE  JUDGE-ADVOCATE. 

Q.  Please  give  your  name,  your  occupation,  and  residence. — 
A.  W.  F.  Dennett,  real  estate,  Brownsville. 

Q.  How  long  have  you  lived  in  Brownsville,  Mr.  Dennett? — 
A.  Over  forty-one  years. 

Q.  Were  you  living  there  on  August  13  and  14,  1906? — A.  Yes,  sir. 

Q.  Did  you  have  occasion  on  or  about  this  time  to  visit  the  post 
of  Fort  Brown?— A.  Yes,  §ir.  , 

(J.  Please  state  to  the  court  all  the  circumstances  connected  with 
this  visit. — ^A.  On  the  morning  of  the  14th  of  August  the  citizens  of 
Brownsville  assembled  in  mass  meeting  in  the  Federal  court-room. 
They  discussed  the  outrage  that  had  been  committed  the  night  before 
and  appointed  a  committee  to  investigate  the  said  outrage.  Capt. 
William  Kelly,  president  of  the  First  National  Bank,  was  made  chair- 
man of  that  committee.  Immediately  after  the  mass  meeting  ad- 
journed the  committee  concluded  to  at  once  visit  Fort  Brown  and  see 
the  commanding  officer,  in  the  p^formance  of  their  duties.     They 

groceeded  down  the  street,  the  chairman  at  the  head,  with  Major 
k)mbe,  the  mayor  of  the  city,  to  the  administration  building;  there 
we  met  Major  Penrose  and  a  captain  and  a  lieutenant.  I  can  not  recall 
their  names.  After  introductions,  Major  Penrose  made  a  statement 
to  the  committee.  He  said,  amongst  other  things,  expressed  his 
regret  at  the  occurrence — what  had  occurred — seemed  to  be  deeply 
affected,  and  he  stated  that  the  night  previous  when  our  mayor,  Doc- 
tor Combe,  visited  him  the  first  time  he  was  under  the  impression  that , 
the  citizens  of  Brownsville  had  attacked  Fort  Brown,  and  told  him  so, 
had  attacked  the  soldiers;  but  that  at  the  second  visit  of  our  mayor  in 
the  morning,  where  he  showed  the  empty  shells,  and  I  think  the  unex- 
ploded  ammunition  and  the  clip,  that  that  compelled  him  to  believe 
that  the  shooting  had  been  done  by  his  soldiers.  And  he  went  on  to 
express  his  regret.  After  he  stopped,  our  chairman.  Captain  Kelly, 
asked  him,  said:  ''Maior,  have  you  had  the  side  of  the  barracks  next 
Brownsville  examined  to  see  if  there  are  any  bullet  holes  in  them  or 
any  signs  of  any  firing  having  been  done  against  the  garrison  by  the 
town  ?  And  he  replied  that  he  had  had  tiiem  examined — -tliat  side 
of  the  barracks — and  had  found  no  bullet  holes  nor  any  sign  of  an 
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attack.  The  only  thing  they  found  was  one  broken  pane  of  glass,  and 
that  looked  like  it  had  been  broken  by  a  piece  of  bricK.  After  further 
discussions  and  questions,  and  the  point  not  having  been  brought  out 
yet,  I  asked  Major  Penrose  if  he  had  made  a  personal  examination  of 
the  men,  the  ^ns,  and  the  ammunition  the  night  before  after  the  fir- 
ing. He  replied  no,  he  could  not  be  everywhere.  I  asked  him  if  the 
commissioned  officers  under  his  command  had  made  such  examination. 
He  ref eiTed  that  question  to  the  two  commissioned  officers  who  were 

E resent.  One,  a  captain,  was  sitting  at  his  right  hand,  another,  a 
eutenant,  was  sitting  at  his  left  behmd  a  table.  As  I  said,  I  don't 
remember  their  names.  They  each  replied  no,  they  had  not  made 
such  personal  examination  of  the  arms  and  the  ammunition,  etc.  Then 
I  asked  him  a  third  question — if  he  had  gained  all  the  knowledge 
that  he  had  of  the  affair  of  the  night  previous  tlirough  reports  to  him 
of  the  noncommissioned  officers  and  privates  of  his  command,  and 
he  replied  yes.  And  then  he  seemed  to  be  very  much  affected  again 
and  addressed  the  committee  and  said  how  bad  he  felt  over  the 
occurrence  and  that  he  would  sooner  have  lost  his  right  arm  than 
have  had  the  thing  happen. 

Q.  Where  do  you  Uve  in  Brownsville,  Mr.  Dennett? — A.  I  live  on 
the  south  comer  of  Fourteenth  and  Adams  streets. 

Q.  How  far  is  that  from  the  the  reservation  of  Fort  Brown? — 
A.  One  block.     Fifteenth  street  begins  at  the  end  of  our  block. 

Q.  Did  soldiers  frequently  pass  your  house  or  not? — ^A.  Yes,  sir. 

Q.  What  was  the  attitude  or  maimer  of  these  soldiers  just  prior  to 
August  13,  1906?  -      • 

By  counsel  for  the  accused : 

May  it  please  the  court,  we  would  like  to  ask  the  purpose  of  this  question.  We  may 
not  object,  but  we  would  like  to  know  the  purpose  of  it. 

By  the  judge-advocate: 

I  think  the  question  is  plain  enough.  We  want  to  know  what  the  attitude  or  manner 
of  these  soldiers  was,  if  it  was  anything  out  of  the  ordinary  or  not. 

By  the  counsel: 

We  insist  on  knowing  what  the  purpose  of  that  is,  because  it  is  not  alleged  here  and 
we  are  entitled  to  know,  so  as  to  formulate  an  objection.    That  is  all. 

By  the  judge-advocate: 

The  question  is  entirely  immaterial  and  in  order  to  save  another  clearing  of  the  court 
I  will  withdraw  it. 

Q.  Will  you  describe  the  state  of  feeling  existing  in  the  town  either 
for  or  against  the  soldiers  just  prior  to  August  13,  1906?— A.  Well, 
*  when  the  soldiers  first  came  there  there  was  no  feeling  against  them 
that  I  knew,  bu'  after  the  Tate  affair,  and  especially  after  the  Evans 
affair,  whv  there  were  a  great  many  of  the  townspeople  that  were 
very  much  excited  over  the  matter — and  there  were  other  things 
that  occurred  also. 

Q.  Will  you  kindly  state  any  of  these  other  things  you  may  remem- 
ber?— A.  Well,  my  neighbor  on  the  next  block,  Mr.  Goodrich,  he  was 
forced  to  take  the  street;  there  were  three  soldiers  walking  up  the 
street  one  day  when  he  was  going  to  lunch. 

Q.  About  what  time  was  this? — A.  You  mean  the  date? 

Q.  Yes. — A.  I  think  several  days  before  the  13th.    They  were 
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there,  I  think,  only  two  or  three  weeks  before  the  shooting  occurred. 
I  had  not  completed  that  answer  about  Mr.  Goodrich. 

Q.  Please  continue. — ^A.  He  was  going  to  lunch  one  day 

By  counsel  for  accused: 

I  would  like  to  interrupt  the  witness.    Does  he  state  that  of  his  own  knowledge? 

Q.  Does  the  witness  state  that  of  his  own  knowledge? — ^A.  Mr. 
Goodrich  told  me  so  himself. 

By  the  counsel: 

I  object,  may  it  please  the  court,  on  the  ground  that  it  is  hearsay. 

By  the  judge-advocate: 

(To  witness.)    Please  confine  yourself  to  things  you  know. 
We  have  no  intention  to  slip  this  in,  may  it  please  the  court. 
(To  witness.)    To  what  you  know,  and  not  wnat  you  have  heard. 

Q.  Is  there  anything  you  know,  of  your  own  knowledge,  which 
these  soldiers  may  have  done  ? — A.  I  have  seen  my  neighbors^  children 
gathering — ^young  ladies  and  children,  down  to  small  children  three 
or  four  years  of  age — ^in  groups  of  perhaps  6,  8,  10,  or  a  dozen  in  front 
of  my  house,  across  the  street — young  ladies  and  small  children — and. 
all  of  a  sudden,  I  have  seen  them  scatter  like  a  flock  of  pigeons  ana 
run  to  the  shelter  of  their  homes.  Immediately  I  have  seen  colored 
soldiers  coming  afterwards.  I  have  seen  and  heard  colored  soldiers 
coming  down  tne  street  passing  remarks  on  young  ladies 

Q.  What  kind  of  remarks? — ^A.  Well,  they  were,  I  judge,  offensive 
remarks.  I  don^t  recall  what  thev  were  now.  They  were  kind  of 
such  remarks  that  we  would  not  liKe  to  have 

Q.  Anything  further  that  you  know  of  your  own  knowledge? — 
A.  I  have  heard  the  soldiers  using  obscene,  profane  language  in 
passing  my  house  at  different  times,  these  same  negro  troops.  They 
came  out  at  different  times  in — well,  like — they  were  not  on  leave, 
they  were  not  nicely  dressed,  they  were  poorly  dressed  and  dirty. 

Q.  Were  these  obscene  remarks  you  have  just  referred  to  made 
in  the  presence  of  anyone? — A.  After  they  would  pass  houses  where 
these  young  ladies  were  standing  on  the  porch — ^got  inside  of  their 
porches — I  could  hear  them  making  remarks. 

Q.  The  same  kind  of  remarks? — ^A.  Yes,  sir. 

Q.  Is  there  anything  further  that  you  know  of  your  own  knowl- 
edge?— A.  I  can  not  recall  anything  else  at  present,  sir. 

Q.  What  was  the  feeling  that  existed  iu  tne  town  subsequent  to 
August  13,  1906? — ^A.  On  the  morning  of  the  14th,  the  first  thing  I 
did  was  to  go  downtown  and  replenish  my  stock  of  ammunition, 
and  after  that — up  to  the  time  the  negro  soldiers  left  Brownsville — for 
several  days  I  slept  with  a  Winchester  under  my  bed  so  I  could 
reach  it  at  a  moment's  warning.  My  two  sons  were  home  and  they 
each  had  arms  and  ammunition  in  tlheir  rooms  they  could  put  theu: 
hands  on  at  a  moment's  notice.     I  suppose  the  rest  would  be  hearsay. 

Q.  The  feeling  existing  in  a  town  is  a  fact,  if  you  know  it  as  such. — 
A.  Was  fear  that  the  town  might  be  attacked  again  by  the  troops  of 
the  garrison  before  they  left. 

Q.  How  was  this  evidenced  ? — A.  By  quite  a  number  of  my  neigh- 
bors every  night  moving  their  families,  and  some  of  them  themselves, 
the  gentlemen,  going  further  into  town  to  sleep. 
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Q.  Away  from  the  post  or  toward  the  post? — ^A.  Away  from  the 
post,  where  they  would  have  the  protection  of  brick  houses,  and  there 
were  several  of  the  families  of  the  town,  to  my  knowledge,  tnat  moved 
their  families  to  Matamoros  \mtil  after  negro  troops  left  there. 

CROSS-EXAMINATION. 
QUESTIONS   BT  THE  ACCUSED. 

Q.  What  time  of  day  was  it  when  your  committee  visited  Major 
Penrose  on  the  14th?— A.  I  think,  sir,  it  was  between  11  and  12 
o'clock  in  the  morning. 

Q.  And  you  are  quite  positive  that  both  he  and  his  officers  said 
there  had  been  no  examination  made  of  the  guns  irp  to  that  time,  11 
o'clock,  say,  of  the  14th  of  August,  1906?— A.  That  was  not  my 
answer,  sir. 

By  the  counsel: 

I  would  like  to  have  the  record  read,  I  don't  want  to  misquote  Mr.  Dennett.  What 
I  refer  to  is  the  examination — direct  examination — as  to  what  these  three  officers, 
to  wit,  Major  Penrose,  the  captain,  and  the  lieutenant  said  to  him. 

(The  reporter  then  read  that  portion  of  the  witness's  testimony 
reouested  by  coimsel,  page  639  [305,  306]  of  the  record.) 

Q.  Now  is  your  memory  refreshed  as  to  that? — ^A.  Yes,  sir. 

Q.  Did  Major  Penrose  say  to  you  that  neither  he  nor  his  com- 
missioned officers  had  made  an  examination  of  the  guns  or  the  men  of 
his  command  up  to  that  time? — ^A.  Mnjor  Penrose  replied  to  my  first 
question  that  he  had  not.  Afterwards,  when  I  asked  him  a  second 
question,  he  referred  that  question  to  the  two  officers  present,  and  they 
each  replied  that  they  had  not. 

Q.  I  nave  asked  tms  witness,  or  intended  to  do  so,  whether  Major 
Penrose^s  reply,  as  he  understood  it,  covered  all  of  the  time  from  nud- 
night  the  night  before  up  to  the  time  of  the  visit  of  this  committee. 
That's  the  question  I  wish  to  bring  out.  Did  or  did  not  Major  Pen- 
rose in  his  reply  say  to  you  that  there  had  been  no  inspection  made  by 
him  or  by  his  commissioned  officers  up  to  and  including  the  time  that 
you  asked  this  question  from  midnight  the  night  before? — ^A.  The 
question  was  only  referred  to  the  two  officers  present. 

By  the  counsel: 

May  it  please  the  court,  we  ask  for  a  catogorical  answer,  yes  or  no.  It  is  asked 
whether  Major  Penrose  said  to  this  witness  that  he  had  not  made  an  examination  of  his 
men  nor  had  his  commissionod  ofFicors  made  an  examination  of  his  men's  jguns  from 
midnight  the  ni^ht  boforo  up  to  11  o'clock  or  the  time  this  committee  visited  there. 

It  is  susceptible  of  a  categorical  answer  and  we  would  like  the  court  to  instruct  the 
witness  to  give  it. 

By  the  judge-advocate: 

The  witness  evidently  does  not  understand  the  question,  is  my  opinion. 

By  the  counsel  for  accused: 

It  can  be  read  and  he  is  capable  of  understanding  it. 

Q.  Did  Major  Penrose  say  to  you  and  give  you  to  understand  that 
he  nad  made  no  inspection  of  liis  men  or  guns  of  his  command  from 
midnight  the  night  before  up  to  and  includuig  the  time  of  your  visit? — 
A.  His  reply  to  my  question  was  that  *'I  could  not  be  everywhere." 
If  you  want  my  understanding  of  what  his  reply  meant,  I  can  tell  you. 
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I  understood  from  his  reply  that  he  had  made  no  such  personal  exam- 
ination of  the  guns  and  ammunition,  but  his  reply  1  have  already 
given. 

Q.  Did  his  commissioned  officers,  to  wit,  the  captain  and  the  lieu- 
tenant sitting  there  state  to  jrou  that  no  examination  of  these  guns 
had  been  made  by  them  during  this  same  period,  to  wit,  from  12 
o'clock  the  night  before. up  to  and  including  tne  time  of  your  visit? — 
A.  The  question  was  not  put  that  way.  Tne  question  was  put,  if  the 
commissioned  officers  under  his  command  had  made  such  personal 
examination  of  the  men,  the  arms,  and  the  ammunition.  He  referred 
that  question  to  the  two  officers  present,  and  they  each  replied,  no. 

SThey  gave  you  the  distinct  understanding,  then,  that  they  had 
e  no  examination  of  their  guns  from  12  o'clock  the  night  before 
until  the  time  of  your  visit  t — ^A.  They  gave  me  the  understanding,  sir, 
that  they  had  made  no  personal  examination. 

Q.  Then  did  you  wish  to  be  understood  by  us  that  Major  Penrose 
or  these  commissioned  officers  conceded  to  the  fact  that  every  inspec- 
tion or  any  inspection  of  the  guns  or  anmiunition  that  had  been  made 
during  the  period  in  question  was  made  solely  by  the  noncommissioned 
officers? — ^A.  Well,  in  reply  to  that  question  I  will  say  this,  that  I 
didn't  understand  it  that  way.  I  didn't  understand  that  from  the 
time  of  the  firing  at  midnight  the  night  previous  up  to  nearly  midday 
the  following  day  there  had  been  no  inspection  or  no  personal  inspec- 
tion of  the  arms  and  the  ammunition,  but  I  did  understand  that 
there  had  been  quite  a  time  had  intervened  after  the  firing  when 
there  was  any  such  personal  inspection  or  examination  of  the  arms 
and  the  ammunition  by  the  commissioned  officers  at  Fort  Brown,  or 
by  those  to  whom  the' questions  were  asked. 

Q.  Now,  will  you  tell  the  court,  please,  what  interval  of  time 
you  understood  did  elapse  during  whicli  there  was  no  personal  inspec- 
tion by  the  commissioned  officers  of  Fort  Brown  of  the  arms  and 
ammunition? — A.  I  am  not  competent  to  answer  that  question.  I 
could  not  tell. 

By  the  counsel: 

May  it  please  the  court,  witness  has  distinctly  said,  in  answer  to  a  previous  Ques- 
tion, that  he  didn't  understand  this  was  allowed  to  go  during  the  whole  time.  •  Now 
I  want  to  know  what  time  did  elapse.     It  is  a  perfectly  plain,  simple  question. 

A.  I  could  not  tell  because  I  was  not  there,  only  at  the  time  the 
committee  was  tliere. 

Q.  We  want,  Mr.  Deimett,  simply  the  impression  you  got  at  the 
time,  as  to  what  length  of  time  Major  Penrose  and  his  commissioned 
officers  permitted  to  elapse  after  tne  shooting  at  midnight  until  he 
made  an  examination  of  those  guns  and  ammunition. — A.  Well, 
sir,  I  had  no  facts  upon  which  to  base  an  idea  and  I  could  not  formu- 
late any  such  idea. 

Q.  In  your  direct  examination,  Mr.  Dennett,  I  personally  got  the 
distinct  understanding  from  it  that  you  intendod  to  convoy  the 
idea  that  up  to  the  time  of  your  visit  neither  Major  Penrose  nor  any 
of  his  commissioned  officers  had  made  an  examination  of  either  the 
guns  or  ammunition.  You  modified  that  on  cross-examination  by 
saying  that  you  didn't  understand  that  that  full  time  elapsed.  Now, 
we  want  to  know  what  time  did  elapse.  You  must  have  had  some 
distinct  understanding  or  impression  at  that  time,  and  that's  what 
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we  want, — A.  I  don't  feel  competent  to  answer  that  question,  sir. 
I  wag  not  in  the  garrison  at  tne  time.  I  don't  know  what  time 
elapsed.  You  just  gave  in  my  testimony  the  replies  I  got  to  my 
questions. 

Q.  WiU  you  now  state  to  the  court,  Mr*  Dennett,  why  you  have 
just  testified  that  you  didn^t  understand  that  the  full  time  elapsed 
before  the  inspection  was  made? — A.  Just  because  I  wanted  to  ^We 
you  an  answer  to  your  question.  That  w^as  all.  The  full  time 
might  have  elapsed  without  such  personal  investigation,  or  there 
might  have  elapsed  some  hours  of  time  before  the  personal  investi- 
gation.   As  I  have  said,  I  don't  know. 

By  counsel : 

We  are  not  asking  for  a  discufleion  of  this.  We  want  to  know.  The  witneaB  hs» 
given  a  statement  as  to  e^tactly  what  impreesion  was  made  on  his  mind  by  these  quea^ 
tions  and  answers.  He  stated  it  positively  on  direct  exam ioal ion;  he  changiAl  or 
modified  it  on  crosB-exami nation,  and  wo  are  entitled  to  know  what  impression  waa 
r  inflde  on  him  by  the  answers  at  tbat  time,  and  what  period  of  time  he  meant  to  cover 
when  be  asked  thyae  conuuisaiuned  o dicers  what  theijr  acts  had  been.  Now,  I  wiU 
formulate  that  again,  because  it  la  important;  it  has  a  direct  bearing  on  this  question^ 

CJ.  Did  you  intend  by  your  question  to  Major  Penrose  to  cover  the 
period  of  time  from  uu^dnight  the  night  before  up  to  the  time  of  the 
Tisit  of  thiij  commit ti*e  on  the  14 th^  when  you  asked  him  about  the 
cleaning  of  those  guns? — A.  Well,  that  hadn't  entered  into  my  mind 
at  the  time,  about  the  tune;  it  was  merely  a  question  which  I  asked 
Major  Pexu^ose. 

Q.  Will  you  tell  the  court  just  exactly  what  your  question  was 

to  Major  Peni*ose  about  the  inspection  of  his  ^ns?— A.  I  asked 

/Major  Penrose  if  he  had  made  a  personal  examination  of  the  men, 

the  guns,  and  the  ammunition  under  his  command,  and  he  replied, 

*'No;  he  couldn^t  be  everywhere. '* 

Q.  Did  you  intend  your  question,  as  now  repeated^  to  relate  to 
the  immediate  time^  or  did  you  intend  to  cover  trie  whole  time  from 
12  o'clock  to  the  next  day? — A.  Now,  my  memory  is  refreshed,  I 
did  not  intend  to  have  it  cover  the  whole  time. 

Q.  WTiat  did  you  intend  to  have  it  cover,  Mr.  Deimett?  That's 
what  we  want  to  know. — A.  A  reasonable  time  for  such  examina- 
tion to  have  been  mad©  after  the  shooting  took  place. 

Q.  Now,  will  you  tell  the  court  what  you  consider,  then,  as  a 
reasonable  time;  w^hat  you  had  in  yoiu'  mmd  then  as  a  reasonable 
time  for  him  to  cover  in  his  answer  ?^^A.  I  am  not  very  familiar  with 
military  affairs;  I  don't  know  how  long  it  would  take  a  conmianding 
officer  to  do  that,  but  I  should  think  it  ought  to  be  done  in  an  hour 
or  two* 

Q.  Then  you  meant  to  cover  an  hour  or  two  when  you  asked  that 
(question? — A.  I  am  not  specifjdnoj  any  particular  time,  sir,  such 
time  as  was  necessary  for  an  officer  to  perform  his  duty  in  that 
respect. 

Q.  Did  you  have  the  same  idea  when  you  asked  his  commissioned 
officers  in  regard  to  that  ?^ A.  Yes,  sir.  ^Tien  he  told  me  he  could 
not  perform  that  duty  because  his  duties  re<^uired  him  somewhere 
else,  or  he  could  not  be  ever^'w^liere,  tlien  my  idea  was  to  get  at  the 
fact  as  to  whether  such  personal  examination  had  been  made  by  the 
commissioned  officers  imder  his  command. 

Q.  Then,  if  your  question  only  related  to  an  hour  or  two— if  that 
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was  in  your  mind — why  didn't  you  ask  him — or  did  you  ask  him — 
whether  it  had  been  done  after  dayUght  the  next  morning?— A.  No, 
sir;  I  did  not  want  to  go  into  detail  too  much. 

Q.  You  did  not  pursue  the  matter  further? — ^A.  No,  sir;  only  those 
three  questions. 

Q.  Did  you  go  away  from  that  interview  with  the  distinct  impres- 
sion that  Major  Penrose  had  neglected  to  make  any  examination  at 
all  up  to  the  time  of  your  visit? — ^A.  I  went  away  from  that  interview 
with  the  impression  that  the  examination  of  the  arms  and  the  ammu- 
nition and  the  soldiers  of  the  command  was  delayed  so  long  that  it 
was  impossible  to  find  out  any  facts. 

Q.  You  spoke  of  delay,  Mr.  Dennett.  Then,  if  there  was  a  delay, 
you  must  have  had  an  impression  in  your  mind  that  these  guns  were 
inspected  at  some  time  before  you  left.  Is  that  true? — ^A.  I  never 
thought  of  that,  sir. 

Q.  You  interjected  the  question  of  delay,  and  that  creates  that 
impression  in  my  mind.  I  will  repeat  the  question.  Did  you  have 
the  impression  that  no  inspection  had  been  made  at  all  of  these  guns 
and  ammunition? — ^A.  I  never  thought  of  it,  sir.  I  was  trying  in  my 
questions  to  find  facts,  if  I  could.  I  did  know  that  the  firing  had 
occurred  at  midnight  the  night  previous.  It  had  not  taken  over  ten 
minutes — ^perhaps  twelve  or  firteen — the  time  is  immaterial — ^in  a 
minute  or  two — and  I  thought  in  a  short  while  thereafter,  perhaps, 
such  time  as  was  necessary  for  a  commissioned  officer  of  the  com- 
mand— that  after  a  reasonable  time  they  could  have  ascertained 
material  facts. 

Q.  But,  as  I  imderstand  you,  you  didn't  go  on  to  clear  the  matter 
up — find  out  whether  there  nad  been  any  inspection  at  all  of  the  arms 
and  ammunition  in  that  post? — ^A.  I  asked  only  those  three  ques- 
tions, sir. 

Q.  When  you  asked  those  questions  did  you  intend  to  include  also 
whether  he  had  made  any  inspection  of  the  members  of  his  command, 
or  examination  of  them,  too  ?— A.  Well,  I  imderstood,  from  a  personal 
examination,  whether  the  major  had  gone  over  there  himeelf  and  per- 
sonally inspected  the  troops  with  their  arms  and  ammunitions  imme- 
diately after  the  firing  ceased,  or  within  a  reasonable  time  thereafter, 
as  soon  as  it  was  time  to  do  such  a  thing. 

Q.  Do  you  want  this  court  to  understand  that  Major  Penrose  said 
there  was  no  examination  of  the  members  of  his  command  that  night 
about  midnight? — ^A.  No,  sir;  I  don't  want  them  to  understand  any- 
thing of  that  kind,  because  that  is  not  in  my  testimony  at  all. 

Q.  You  mentioned  members  of  the  command,  if  I  so  understood  ? — 
A.  Yes,  sir. 

Q.  Did  you  intend,  when  you  asked  these  questions  of  Major  Pen- 
rose— did  you  want  him  to  understand  that  you  included  tne  ques- 
tion of  checking  up  his  men  immediately  after  or  about  12  o'clock 
that  night  ? — A.  The  idea  I  wanted  to  bring  out  was  this :  I  wanted 
to  find  out  if  there  had  been  the  proper  inspection  of  the  command 
and  their  arms  and  ammunition — to  see  if  there  was  anyway  they 
could  find  out  who  the  guilty  persons  were. 

Q.  Did  Major  Penrose  say  to  you  there  had  been  no  examination 
of  ms  men  that  night  ? — A.  He  told  me 

Q.  Did  or  did  he  not  tell  you  there  had  been  no  examination  of 
his  command  by  himself  or  ms  commissioned  officers  that  night? — 
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A.  He  told  me  he  made  no  such  examinfltion,  in  reply  to  my  question. 
but  the  second  question  was  referred  only  to  the  two  commissioned 
officers  that  were  present,  and  each  replied  no,  they  had  not  made 
euch  personal  exannnation* 

Q,  You  want  this  court  to  understand  that  you  asked  a  direct 
question,  including  the  members  of  the  command,  and  these  com- 
missioned officers  told  you  positively  there  had  been  no  examination 
or  check  up  of  that  command  on  the  night  of  the  13th  and  14th  of 
August,  nearly  at  the  time  of  midnight? — ^A.  The  question  was  refer- 
red to  them  Dj  Major  Penrose  and  they  replied  to  him,  as  I  under* 
Btood 

(Question  was  repeated,) 

A,  I  asked  the  direct  quf^stion  to  Major  Penrose  and  Major  Penrose 
referred  the  question  to  the  two  coinmissioned  officers  present,  and 
they  rej^lied  no  to  the  major ;  at  least  I  so  understood  them. 

Q.  Did  those  commissioned  officers  say  to  you  in  direct  terms 
there  had  been  no  check  up  of  those  men  by  commissioned  officers 
that  nipjht  about  midni^lit?  (Now  we  ask  for  a  categorical  answer, 
may  it  please  the  court— yes  or  no.  We  are  entitled  to  it.) — A.  May  it 
please  the  court,  may  I  say  a  few  words,  tool  A  categorical  answer, 
yes  or  no,  to  that  question  will  leaye  a  \\T^on^  impression,  because 

By  tho  president  of  the  court,  to  the  witness: 

I  think  you  don^t  fully  understand  the  question,  perhiips.  The  cjiie^tion  mean* 
to  draw  out  wht*ther  there  was  anything  further  eaia;  did  (hfy  conline  f.ht^maelvee 
simply  t^  that  one  answer  or  was  there anjLhing  there  that  led  you  to  believe  the*© 
-WBs  no  check  up?    You  asked  a  certain  quffltion. 

By  the  counsel  for  the  accused ; 

May  it  pleafl*^  the  court,  I  would  like  the  privilege^  ae  it  is  my  question,  of  explain- 
ing exactly  what  we  want.  Thia  witnesa  has  leftj T>y  hie  evidence,  a  distinct  impreu- 
lion  in  my  mind  that  these  men  were  nut  examined  or  checked  up  by  oommisaioned 
officers!  that  night,  and  I  want  to  get  a  direct  answer  wheth^!r  he  meamj  to  eay  that  to 
UB  or  not.  The  a>urt  ia  entitled  to  hear  tt,  and  we  want  to  know,  and  we  are  clearly 
entitled,  in  our  opinion,  to  metructiona  fiiom  the  court  to  this  witness  to  give  ui  a  cate- 
gorical answer* 

Question  to  witness  by  president  of  court;  "What's  meant  by 
check  up?  Do  you  understand?"  To  which  the  witnesa  replied: 
"I  presume  roll  call/'  President  then  stiid:  '*Yes^  to  verify  the 
presence  of  the  men.  You  understand  that^s  what  the  counsel 
desires  from  you.     To  know^  if  that  was  incIiKled.^' 

A.  There  was  nothing  said  about  a  roll  caU  that  I  know  of, 

(Question  repeated,  at  request  of  counselj 

A.  No,  sir;  their  reply  was  to  the  commanding  officer,  Major 
Penrose, 

Q.  Did  those  two  officers  say  to  Major  Penrose,  in  your  pr^ence, 
that  there  had  been  no  examination  or  check  up  of  those  men  that 
nigtit  at  12  o^clock? — A,  The  word  roll  call  or  check 
at  all. 

Q.  Diii  those  tw^o  commisisioiied  officers  in  the  room  with  you  that 
morning  say  to  Major  Penrose  that  there  had  been  no  examuiation  of 
the  members  of  his  conmiand  that  night  f — A.  The  men  of  the  com- 
mand,  the  arms,  and  the  ammunition, 

Q.  Only? — A.  Yes,  sir;  roll  call  and  check  up  was  not  gone  into. 

Q,  Then  when  you  included  the  word  ''members"  in  your  direct 
examination  you  were  mistaken  ?  You  referred  solely  to  ammunition 
and  men? 
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By  tiie  judge-advocate: 

I  think  counsel  did  not  understand  all  of  witness's  answer* 

(At  request  of  counsel;  answer  of  witness,  top  of  this  page  [312]| 
was  read  over.) 

Q.  Then  the  men  of  the  command,  as  vou  imderstood,  that  night 
were  not  examined  by  the  commissionea  officers  at  allt— A.  Those 
present. 

Q.  Then  those  two  commissioned  officers  there  present  stated  to 
Major  Penrose,  in  your  hearing  and  in  the  hearing  or  the  committee, 
that  no  examination  of  the  men  had  been  made  the  night  before?— 
A.  No  personal  examination  of  the  arms,  the  ammunition,  and  the 
men  was  made  the  night  before.  TTiat  was  my  imderstanding.  Their 
answer — reply — to  the  commanding  officer  was,  no,  there  had  been 
none  within  a  reasonable  time  after  the  firing  had  ceased. 

Q.  Then  do  you  wish  tliis  court  to  imderstand  that  they  gave  you 
to  imderstand  in  their  reply  to  Major  Penrose  that  they  had  done 
nothing  to  determine  whether  the  members  of  the  command  had  been 
out  or  not,  or  were  absent  at  that  time,  12  o'clock,  I  meant— A.  They 

fave  me  the  impression  in  their  replies  to  Major  Penrose  that  they 
ad  made  no  personal  examination  of  the  conmiand,  the  arms,  or  the 
ammunition. 

Q.  And  you  imderstood  by  that  that  these  men  may  have  been 
absent  and  they  knew  nothing  about  it ;  that  they  had  made  no  efforts 
to  find  out?^ — A.  I  understood  from  the  three  questions  I  asked — 
the  third  question  should  be  also  included — that  the  only  examinations 
made  of  the  command,  the  arms,  and  the  ammunition  were  done  by 
the  noncommissioned  officers,  or  that  the  major  got  his  information 
from  the  noncommissioned  officers  and  privates  of  his  command,  all 
the  information  that  he  knew  of  the  occiurence  of  the  night  previous. 

Q.  You  testified  that  prior  to  August  13  and  14  there  was  very 
intense  feeling  against  the  enlisted  men  of  the  Twenty-fifth  Infantry, 
colored  soldiers;  is  that  true? — A.  No,  sir;  I  testified  that  there  was 
considerable  feeling^  against  them  after  the  Tate  affair  and  after  the 
Evans  affair.  Before  that — ^why,  of  course,  we  have  had  negro 
troops  in  Brownsville  during  the  forty  years  of  my 

Q.  We  will  bring  that  out  later.  I  want  to  get  at  the  question  of 
the  feeling  at  the  time,  if  you  please,  Mr.  Dennett,  and  you  stated 
that  this  was  due  to  the  Tate  affair  and  the  Evans  affair  largely? — ^A. 
Yes,  sir. 

Q.  You  knew  nothing  about  these  of  your  own  knowledge,  did 
you? — A.  No,  sir. 

Q.  Just  hearsay? — ^A.  Just  as  they  were  reported  in  Brownsville. 

Q.  Tell  us  exactly  what  this  feeling  was;  aescribe  it  to  the  court 
so  we  will  know  what  kind  of  feeling  there  was. — ^A.  We  naturally 
were  incensed  when  we  found  that  our  wives  and  daughters  were  not 
safe  from  those  soldiers  of  the  United  States  who  were  sent  down 
there  to  be  our  sworn  defenders  and  protectors 

By  the  counsel : 

May  it  please  the  court,  we  don't  think  this  is  answering  the  question.  We  asked 
him  to  describe  the  feeling  that  existed.  It  is  true  he  said  "We  were  incensed."  but 
we  want  the  feeling,  how  it  was  manifested;  any  way  he  will  describe  the  feeling 
itself. 
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A.  Naturally,  we  were  very  much  incensed  against  the  attempt 

Q.  Incensed  toward  the  soldiers? — A.  Yes,  sir. 

Q.  When  did  this  feeling  first  manifest  itself  to  you?  Understand, 
we  want  you  to  limit  your  answer  previous  to  the  13th  of  August, 
1906. — A.  I  think  it  was  at  the  time  of  the  Tate  affair. 

Q.  You  think  it  was?— A.  Well,  I  am  sure  I  had  no  feeling  against 
the  soldiers  before  that;  no  personal  feeling. 

Q.  Was  that  the  first  beginning,  or  origm,  of  this  feeling  in  your 
mind — the  Tate  affair?— A.  Yes,  sir. 

Q.  And  that  was  when? — ^A.  I  don't  remember  the  date;  it  was 
several  days,  I  think,  before  the  13th. 

Q.  When  did  these  other  things  you  say  you  saw — when  did  they 
occur?  They  must  have  been  after  the  Tate  affair? — A.  Well,  I  was 
sitting  on  my  front  gallery  of  mv  house  reading,  and  would  see  these 
children  of  the  neighbors  gathering  there  and  would  see  them  scat- 
ter  

Q.  The  question  is  when? — A.  I  can't  recollect  the  exact  time. 

Q.  Was  it  before  or  after  the  Tate  affair? — ^A.  I  won't  be  sure  even 
about  that. 

Q.  li  might  have  been  before? — A.  I  think  it  was  after. 

Q.  Will  you  tell  the  court  how  many  times  you  noticed  the  running 
of  children  from  these  soldiers? — ^A.  Every  time  they  were  gathered 
together  on  the  street  and  the  soldiers  came  by. 

Q.  About  how  many,  more  or  less;  give  us  an  idea? — ^A.  Several 
times,  I  think. 

Q.  Half  dozen? — ^A.  I  won't  be  sure. 

Q.  Might  it  have  been  more  than  that? — ^A.  I  hardly  think  so. 

Q.  It  might  have  been  less? — ^A.  It  was  probably  less. 

Q.  Wiiat's  your  best  judgment,  Mr.  Dennett? — A.  I  think  it  was 
four  or  five  times. 

Q.  And  this  occurred  always  right  in  the  vicinitjr  of  your  house? — 
A.  Well,  I  was  not  very  much  occupied  at  that  time;  I  spent  most 
of  the  time  at  home;  I  did  not  go  down  town  very  much;  if  I  did, 
it  was  just  on  errands. 

Q.  Was  it,  to  the  best  of  your  recollection,  in  the  vicinity  of  your 
house? — A.  Yes,  sir. 

Q.  Was  that  four  or  five  times  in  the  vicinity  of  vour  house  you 
saw  these  small  children  running  from  the  colored  soldiers  who  were 
approaching? — A.  Yes,  sir. 

Q.  I  tliink  you  said  something  about  young  girls  running  on  the 

1)orch? — ^A.  That  was  at  the  same  time — small  children  and  young 
adies. 

Q.  The  four  or  five  times  would  cover  both  children  and  young 
ladies? — ^A.  Yes,  sir;  the  soldiers  were  not  there  very  long,  you 
know,  and  after  the  13th  they  did  not  come  out  in  town  at  aU. 

Q.  How  often  did  you  hear  them  using  this  profane  and  obscene 
lan2:uage  you  speak  of? — A.  Very  often,  when  they  passed  the  house. 

Q.  Give  the  court  an  idea;  we  want  to  know. — ^A.  I  can't 
remember. 

Q.  More  or  less? — ^A.  A  dozen  or  fifteen  times. 

Q.  Was  this  all,  as  you  recall  it,  at  or  near  your  house? — ^A.  At,  or 
as  they  were  passing  by. 

Q.  And  they'  used  the  obscene  language  to  whom?  As  there  were 
only  four  or  five  times  you  saw  the  children  run  and  they  used  the 
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obscene  lan^age,  to  whom  was  it  addressed  other  times? — ^A.  Just 
in  conversation  among  themselves. 

Q.  Was  not  addressed  toward  anybody? — ^A.  No. 

Q.  But  on  these  other  occasions,  as  I  understand  you,  it  was 
addressed  toward  the  young  girls  and  children,  who  ran  up  on  the 
porches? — ^A.  No,  sir;  that's  not  my  testimony.  I  said  in  passing 
the  house  where  the  young  ladies  were  on  the  porch  after  they  passed 
by  there  they  would  use  expressions  amongst  themselves. 

Q.  I  imderstood  you  to  say  these  expressions  referred  to  these 
young  ladies? — ^A.  I  presume  they  did. 

Q.  Do  vou  know? — ^A.  I  so  understood  them. 

Q.  Will  you  tell  the  court  why  you  thought  they  were  addressed 
to  the  yoxmg  ladies? — ^A.  Because  they  were  criticisms  of  females — 
reflections. 

Q.  Now,  mav  it  please  the  court,  we  want  to  ask  the  witness  what 
these  were — ^these  expressions — -you  may  remember,  that  were 
addressed  toward  these  young  ladies  by  these  soldiers.  There  is  no 
one  in  the  court  room  that  you  cam't  use  the  language  before. 

At  this  point,  it  being  12  o'clock  m.,  the  court  adjourned  to  meet 
at  10  o'clock  a.  m.  February  18,  1907. 

Chas.  E.  Hay,  Jr., 
Cai)tain,  Acting  Judge- Advocate ,  Judge-Advocate, 


Headquarters  Department  of  Texas, 

San  Antonio,  Tex,,  February  18,  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocate. 
The  accused,  his  coimsel,  and  the  reporter  were  also  present. 

The  reading  of  the  proceedings  of  February  16  was  dispensed  with. 

Mr.  W.  F.  Dennett  was  reminded  that  he  was  still  imder  oath. 

CROSS-EXAMINATION    CONTINUED. 

S,  lu  order  to  connect  up  your  testimony,  Mr.  Dennett,  I  will 
the  last  few  questions  and  answers,  so  that  you  may  know. 
(Counsel  reads  from  record  last  questions  and  answers.)  Were  they 
addressed  directly  toward  these  young  females  that  had  run  into  the 
porches  ? — A.  I  said  that  the  young  ladies  were  standing  on  their  front 
galleries.  I  did  not  say  they  were  addressed  to  the  young  females 
who  ran  away.     That  was  another  occasion,  sir. 

Q.  You  mean  to  say  they  stopped  on  the  street  and  markedly  spoke 
to  these  young  women  on  the  galleries? — A.  As  they  passed  by  the 
residence  where  these  young  ladies  were  standing  on  tne  gallery  one 
of  them  remarked  thr.t  he  preferred  the  shortest,  and  then  a  dispute 
would  arise  amongst  them,  and  another  would  say  that  he  preferred 
the  tallest,  and  another  would  say  for  liis  preference  he  would  rather 
have  another  one.  I  do  not  remember  the  exact  words  they  used. 
That  was  what  their  conversation  was  that  I  understood. 

Q.  Might  they  not  h:ive  referred  to  bananas,  for  instance,  instead 
of  to  women? — A.  I  did  not  so  understand  it. 
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Q.  Might  it  not  have  so  referred? — ^A.  I  can  only  teU  you  what  I 
heard;  you  will  have  to  draw  your  own  inferences. 

Q.  You  have  also  stated  thJat  it  referred  to  these  women;  is  that 
all  you  heard  that  would  make  you  form  that  opinion? — ^A.  I  can  not 
recall  the  exact  words;  that  was  the  substance  of  what  I  heard;  I  was 
20  feet  inside  my  sidewalk  sitting  on  my  gallery;  they  were  across  the 
street.  I  understood  it  to  be  insolence;  these  were  black  soldiers 
and  the  ladies  were  white  ladies. 

Q.  But  you  don't  know  positively  that  these  black  soldiers  referred 
to  any  particular  women  of  Brownsville? — A.  I  understood  it  reflect 
tions  on  those  ladies;  they  looked  toward  them  and  seemed  to  be 
imnertinent  and  insolent. 

Q.  Is  there  anything  in  the  language  you  have  used  to  this  court 
that  would  make  that  positive  that  they  referred  to  those  young 
women? — ^A.  I  can  tell  you  what  I  understood.  Of  course,  under 
oath  I  could  not  say  positively 

Q.  It  was  solely  from  conversation,  not  their  manner,  that  inade 
you  suppose  they  referred  to  these  young  women? — ^A.  Yes,  sir;  in 
their  manner  and  tone. 

Q.  What  was  in  their  manner  that  indicated  they  were  talking  to 
those  young  women? — A.  I  have  Uved  in  Brownsville  about  forty 
years  and  I  have  seen  a  great  manv  soldiers,  white  and  black,  and  I 
never  saw  anything  of  the  kind  before.  It  was  decided  insolence,  in 
my  opinion,  sir. 

Q.  Is  that  all,  the  fact  that  you  have  lived  in  Brownsville  forty 
years,  that  made  you  suppose  they  were  addressing  these  remarks  to 
those  young  women  ? — A.  They  were  not  addressing  to  those  young 
ladies,  but  they  were  criticising  them  as  they  passed  by. 

Q.  What  was  in  the  manner  of  these  men  that  made  you  think 
so — aside  from  the  fact  that  you  had  lived  there  forty  years  and  that 
they  were  colored  soldiers? — ^A.  Their  general  conversation  and 
actions.     I  could  not  suppose  thev  were  talking  about  anything  else. 

Q.  I  repeat  it,  what  was  in  the  manner  of  those  men,  directed 
toward  those  young  women,  that  made  you  form  that  opinion  at  that 
time? — ^A.  I  could  only  understand  from  their  conversation  and  from 
their  actions  that  they  were  reflecting  on  those  young  women. 

Q.  You  speak  of  manner  and  you  speak  of  actions;  what  were  their 
actions  that  made  you  think  so? — A.  Well,  when  the  first  one  spoke 
he  looked  toward  the  yoimg  ladies  on  the  gallery  and  then  it  seemed 
like  a  dispute  arose  between  them  as  to  which  one  was  their  prefer- 
ence. 

Q.  Did  they  do  anything  else  besides  one  of  them  looking  toward 
these  young  women? — A.  They  were  all  looking  toward  them  as  they 
passed  by. 

'  Q.  Then  because  they  looked  toward  them  and  made  those  remarks^ 
you  thought  they  were  talking  to  those  young  women?  Or  about 
them,  rather? — ^A.  Yes,  sir. 

Q.  Howmany  times  did  you  see  that? — A.  I  think  more  than  once; 
I  tliink  twice. 

Q.  About  what  date  was  that? — A.  During  the  time  the  negro 
soldiers  were  in  Brownsville. 

Q.  Before  or  after  the  13th  of  August? — A.  It  could  not  have  been 
after  because  they  were  not  permitted  in  town  after  the  13th. 

Q.  None  were  in  town  after  the  13th? — ^A.  None  that  I  know  of. 
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Q.  Then  they  were  restrained  by  the  commanding  officer  and  his 
assistants  from  going  into  town  after  the  13th?— aTAs  far  as  I  knew. 

Q.  Did  you  ever  see  any  there? — ^A.  Not  that  I  know  of.  There 
were  colored  people  in  BrownsviUe,  brakemen  from  the  train  and 
like  that 

Q.  I  asked  you  about  colored  soldiers;  I  didn't  ask  about  brake- 
men? — ^A.  I  didn't  see  any. 

Q.  Then  they  were  restrained  from  going  to  town  after  the  13th? — 
A.  As  far  as  I  know. 

Q.  Did  you  ever  report  any  of  these  terrible  acts  to  Major  Penrose 
or  his  officers? — A.  No,  sir. 

Q.  Did  you  ever  refer  it  to  the  poUce  or  the  mayor? — ^A.  No,  sir. 

Q.  Did  you  ever  take  any  official  notice  of  it?— A.  It  was  a  matter 
of  conversation  after ^ 

Q.  Did  you  ever  call  this  to  the  attention  of  any  civil  or  miUtary 
officers  at  Brownsville? — ^A.  Nd,  sir. 

Q.  It  was  not  considered  so  serious  before  the  13th  of  August? — A. 
The  reputation  of  the  colored  troops  was  already  established  and  it 
was  not  necessary. 

Q.  Was  this  rei)orted  to  any  official,  either  civil  or  military,  with 
a  view  of  having  it  suppressed  before  the  13th  of  August?— A.  No, 
sir.  Their  reputation  was  already  established  by  themselves  before 
the  13th  of  August  in  the  city  of  Brownsville. 

Q.  Seemed  to  be.  I  want  to  get  at  how  they  established  it.  But 
you  didn't  take  any  steps  to  prevent  this? — ^A.  No,  sir. 

Q.  It  seemed  to  look  a  little  blacker  after  the  13th? — ^A.  These 
young  ladies  had  a  father  and  it  was  not  my  business  to  do  those 
things. 

Q.  Did  or  did  not  these  acts  look  a  little  blacker  to  you  after  the 
13th  of  August;  a  httle  worse? — ^A.  Naturally;  after  the  shooting  up 
of  the  town  bv  the  soldiers  I  was  influenced  to  remember  those  thmgs. 

Q.  You  didn't  testify  before  the  Purdy  committee  or  the  committee 
of  citizens,  did  you? — A.  No,  sir. 

Q.  Isn't  there  a  lagoon  just  back  of  the  officers'  quarters  at  Fort 
Brown? — ^A.  Yes,  sir;  separating  the  officers'  quarters  from  the 
national  cemetery  at  Fort  Brown. 

Q.  A  great  place  for  fishing  there,  isn't  there? — ^A.  I  don't  know, 
sir;  I  don't  suppose  I  have  been  there  over  three  or  four  times  in  ten 
years. 

Q.  Then  you  don't  know  anything  about  citizens  going  freely 
through  the  post  to  get  there? — ^A.  My  boys  used  to  go  down  there 
and  bathe. 

Q.  Did  you  restrain  them  from  eoing  down  there  from  the  28th  of 
July  to  the  13th  of  August? — A.  No,  sir. 

Q.  So  that  during  that  period  of  the  occupancy  of  the  terrible 
black  soldiers  you  didn't  restrain  your  boys  from  going  through  the 
garrison? — ^A.  No,  sir. 

Q.  Do  you  understand  plats? — A.  Yes,  sir. 

Q.  Can  you  see  that  plat  well  enough  to  go  up  and  point  out  where 
your  residence  is? — A.  1  can;  yes,  sir. 

Q.  Will  you  do  so,  please?— A.  This  is  the  corner  I  Uve  on.  (Indi- 
cates on  map  the  comer  on  the  west  side  of  Adams  street  and  nearest 
to  the  garrison — comer  of  Fourteenth  and  Adams.) 

S.  Doc.  402, 60-1,  pt  2 ^21 
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Q.  You  are  just  less  tlian  a  block  from  Fifteenth  street,  k  it  nott— 
A.  Just  a  block.  I  don't  think  Fifteenth  street  runs  across  here;  it 
may,  however,  I  won't  be  sure.  There  is  nothing  in  here  at  all  except 
the  street — Fifteenth  street  and  this  garrison  street  are  all  togethM* 
at  the  end  of  Atlains  street, 

Q.  How  far  is  your  house  from  what  is  known  as  the  bad  lands, 
there? — A.  Well,  sir,  I  don't  know  of  any  particular  bad  lands;  this 
section  of  town  here  the  poorer  class  of  Mexieans  hve  in. 

Q.  You  are  a  block  from  that  then  ?^ A,  I  should  think  a  little 
more  than  a  block. 

Q.  How  much?^A,  If  you  are  referring  to  where  the  poorer  class 
of  Mexicans  live,  they  begin  to  hve  from  here  up"  but,  how©%^er, 
Brownsville  has  increased  about  50  per  cent  in  population  these  last 
two  years,  since  the  railroad  built  there.  There  has  been  a  great 
scarcity  of  houses  that  could  be  occupied  by  families,  and  families 
coming  there  tu  settle  m  our  town  have  neee^^sririly  had  to  take  such 
accommodations  as  they  could  get. 

Q.  But  you  have  been  living  there  forty-ono  years,  have  you  jiot  I — 
A,  Yes,  sir. 

Q.  You  spoke  of  the  feeling  in  the  town  previous  to  Aai^ist  13 
against  colored  soldiers;  didn't  that  commence  about  the  time  you 
fi^t  heard  they  were  ordered  there? — A.  We  heard  bad  reports  of 
this — — 

Q.  Did  or  did  not  this  feeling  against  colored  troops  commence  or 
manifest  itself  first  about  the  time  they  were  or deredf  there? — A,  My 
feeling  against  them  did  not  begin  until  after  the  Tate  affair. 

Q.  I  am  talking  about  the  general  feeling  of  the  people  of  Browns^ 
yille,  of  wliich  you  testified  on  direct  examination.  I  want  to  know 
if  that  feeling  didn't  commence  to  manifest  itself  as  soon  as  you  heard 
the  colored  troops  w^^re  ordered  there  for  station  1 — A.  Among  all  the 
people,  I  don't  think  so.  There  might  have  been  feeling  against  the 
colored  troops  among  people  who  had  lived  there  a  short  while, 

Q.  Was  not  there  a  great  deal  of  talk  among  the  people  and  among 
all  classes,  of  regret,  etc.,  that  the  colored  troops  were  ordered  there  to 
replace  the  wiiite  troops  ?"A.  Of  course^  w^e  would  rather  have  had 
the  white  troops  there. 

Q,  As  a  matter  of  fact,  wasn't  there  a  great  effort  made  on  the  part 
of  the  citizens  to  prevent  the  stationing  of  colored  troops  there  1^ — 
A.  None  that  I  know  of. 

Q,  You  never  h(^ard  of  the  telegram  Mr.  Wreford  sent  to  vour 
Congressman  to  influence  a  legislation  to  prevent  that? — A*  No*  sir. 

Q.  You  are  sure  about  that  ?^A.  If  I  did  it  was  just  easuallT  and 
passed  from  my  memory. 

Q,  You  mean  to  say  that  the  feehng  against  colored  troops  ivas  not 
80  manifeBted  that  you  never  heard  of  it  until  about  the  time  they 
arrived?  Is  that  the  inipreasion  you  want  to  pve  us? — A.  No,  sir; 
the  impression  I  want  to  give  you  is  that  the  feeling  did  not  commence 
until  after  the  Tate  affair;  then  we  commenced  to  inquire  into  the 
record  of  this  battalion  and  this  regiment  of  troops. 

Q.  Whht  did  you  find  out  was  the  record  of  this  battalion  when 
Tou  went  into  it;  commenced  to  look  it  up  after  the  Tate  affair? —  ^ 
If  you  will  let  me  tell  you  hearsay  I  can  tell  you. 

Q.  You  spoke  of  record;  I  di<l  not  ask  for  hearsay •^ — A, 
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the  record,  of  course;  we  heard  from  newspaper  reports  and  conver- 
sation; I  did  not  myself  go  into  any  records. 

Q.  Texas  papers?— A.  I  don't  remember. 

Q.  Was  it  Brownsville  papers?— A.  Brownsville  papers;  Galveston 
News,  and  other  papers  of  that  kind. 

Q.  Hadn't  you  seen  any  adverse  criticisms  of  these  troops  previous 
to  that  time  in  your  local  papers;  for  instance  in  the  Galveston  News 
you  read? — ^A.  Really,  I  don't  remember  what  I  did  hear. 

Q.  What  is  your  best  recollection  ?  Did  you  read  such  comments 
in  your  local  papers  previous  to  the  Tate  aiTair? — A.  I  am  not  sure 
whether  it  was  previous  to  the  Tate  affair  or  after. 

S.  What's  your  best  recollection? — A.  I  know  that  I  began  to 
lip  about  this 

Q.  What  is  your  best  recollection?  Did  you  or  did  you  not? — ^A. 
We  heard  that  the  officers  of  this 

(J.  What  is  your  best  recollection;  did  you  or  did  not  you  read 
this  previous  to  August  13,  in  your  local  papers? — A.  I  don't 
remember. 

Q.  Give  us  your  best  recollection;  we  are  entitled  to  it. — ^A.  I 
can't  remember. 

Q.  Then  you  want  to  eive  us  the  impression  that  there  were  no 
severe  criticisms  in  your  local  papers  and  the  Galveston  papers  of 
these  people  previous  to  their  amval  there? — A.  I  don't  remember, 
sir;  previous  to  the  time  of  their  arrival  there? 

Q.  Yes;  I  said  previous  to  the  time  of  their  arrival. — A.  I  can't 
recollect;  I  don't  think  there  was. 

Q.  You  want  to  tell  this  court  positively,  under  oath,  that  there 
were  not? — A.  No,  sir;  I  don't  want  to  tell  that. 

Q.  You  started  to  say  something  about  the  officers;  what  was  it? — 
A.  We  heard  down  there  that  when  this  regiment  was  ordered  to 
the  Department  of  Texas  that  the  officers  had  protested  to  the 
Dejpartment  about  sendiujg  their  regiment  to  Texas. 

Q.  And  you  read  that  in  the  papers? — A.  I  can't  recall  whether  I 
did  or  not. 

Q.  Will  you  say  you  did  not  read  it  in  your  local  papers? — A.  No, 
sir. 

Q.  Did  you  ever  hear  any  talk  about  raising  a  subscription  to 
appoint  a  committee  to  go  to  Washington  to  prevent  the  stationing 
of  these  troops  there  ? — A.  No,  sir. 

Q.  You  never  heard  of  it?— A.  No,  sir. 

Q.  Sure  about  that? — A.  I  can't  remember  anything  about  it  now. 

Q.  You  are  sure  there  was  no  talk  about  it  among  the  people  or 
the  press? — A.  What  might  have  happened  among  a  few  people  I 
don't  remember. 

Q.  Then  it  mi^ht  have  happened? — A.  It  is  possible. 

Q.  Isn't  it  quite  probable? — A.  I  don't  thinK  so;  no. 

Q.  Were  you  on  that  committee  of  entertainment^ — of  the  press 
affair — wliile  the  other  soldiers  were  there? — A.  No,  sir. 

Q.  You  knew  nothing  about  it? — A.  No,  sir;  I  didn't  go  out  that 
ni^t;  didn't  go  to  the — my  sons  were  there,  though. 

D.  You  testified  about  a  citizens'  mass  meeting  on  the  morning 
of  me  14th;  how  was  that  brought  about? — A.  I  was  downtown  oh 
Main  street,  Elizabeth  street,  when  word  was  sent  to  me  that  there 
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was  going  to  be  a  mass  meeting  of  the  people  of  Bro^a^nsviUe,  to  try 
to  investigate  into  the  affair  of  the  night  previous,  and  there  seemed 
to  be  a  general  movement  amongst  the  people,  and  they  determined 
to  have  it  in  the  Federal  court  room  of  tte  United  States  building  in 
Brownsville,  and  they  aU  went  up  there  and  had  a  mass  meeting, 

Q-  Pretty  bitter  feeling  expressed  in  tbat  meeting ^A>  Quite  so; 
yes,  sir, 

Q,  And  you  formed  a  committee  to  determine  to  get  to  the  bot- 
tom of  it? — ^A.  Yes,  sir. 

Q.  And  that  was  your  purpose  in  waiting  on  the  commanding 
officer  ?--A.  Yes,  sir. 

Q,  And  your  cooimittee  suspected  him  and  everybody  eke,  didn't 
you? — A*  No  J  sir;  we  didn^t  tliiak  the  commanding  officer  came  out 
m  town  and  shot  up  the  town  the  nigbt  before. 

Q.  But  you  suspected  him  of  not  cooperating  with  you  ? — ^A,  Af ter- 
waras  we  thought— we  hardly  knew 

Q.  Did  or  did  you  not  suspect  he  was  not  cooperatiag  freely  with 
youl-^A*  We  thought  there  was  not  enough  effort  made;  that  if 
effort  had  been  made  at  the  proper  tune  the  culprits  could  have  been 
found  out. 

Q,  And  you  suspected  him  of  not  giving  you  fair  opportunity  to 
get  at  the  facts? — A.  I  don't  know 

Q.  Did  3^ou  or  did  you  not  suspect  him,  aa  a  committee,  and  prac- 
tically openl}^  say  that  he  was  not  playing  fair  with  you? — ^A.  I  don't 
know  what  the  opinion  of  the  other  members  of  the  committee  was; 
they  never  expressed  themselves. 

Q.  I  want  to  know  the  attitude  of  the  committee  itself? — ^A*  The 
committee  never  expressed  an  opinion  on  that  subject* 

Q.  As  a  matter  of  fact,  didn't  the  committee  receive  a  letter  from 
Major  Penrose^  making  certain  offers  of  assistance  subsequent  to 
that  time?— A,  Major  Penrose  expressed  himself  to  us,  and  I  think^ 
by  letter  also  afterwards,  offering  to  do  everytiiing  he  could 

Q.  Wtiat  was  his  offer  ?— A.  To  try  to  find  out  who  did  the  shootii^. 

Q.  Did  he  not,  in  substance,  tell  you  tbat  in  view  of  your  attitude, 
he  was  prepared  to  furnish  all  the  evidence  and  give  all  the  assistance 
possible  to  facilitate  the  efforts  of  a  committee  of  three  if  you  would 
appoint  one?  Tell  you  that  on  account  of  your  suspicions,  he 
would  gladly  throw  open  the  gates  and  ^ve  aU  assistance  possible  to 
a  committee  of  three,  if  you  would  appomt  one? — A,  As  far  as  I  can 
recall,  I  don't  think  he  mentioned  that,  referring  to  our  suspicions, 
in  his  letter.  He  offered  to  work  in  cooperation  with  the  Citizens' 
Committee  in  trying  to  do  everytiiing  he  could  to  find  out   — 

Q.  Didn't  he  offer  to  do  so  in  the  first  meeting ?^ — A,  Yes,  sir* 

Q.  Then  you  suspected  him,  and  he  wrote  this  letter  about  the  20th 
of  August;  isn't  that  true  J — A.  I  don't  remember  the  date,  and  I 
don't  remember  the  cause.  I  don't  know  the  cause  of  his  writing  the 
letter, 

Q.  Didn't  he  ask  you  to  appoint  a  committee  to  come  to  the  post 
and  make  an  investigation  themselves,  to  satisfy  themselves? — A,  It 
mi^ht  have  been  so* 

Q,  Wasn't  it  so? — A,  I  am  not  sure.  The  committee  as  a  whole 
went  to  the  garrison  only  once.  After  we  returned  to  Brownsville  we 
concluded  amongst  ourselves  that  we  would  leave  the  balance  of  the 
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investigation,  in  cooperation  with  the  officers  of  the  garrison,  to 
a  subcommittee.  Whether  that  was  at  the  request  of  Major  Penrose, 
I  don't  remember. 

Q.  Didn't  Major  Penrose,  in  a  letter  addressed  to  the  chairman  of 
your  committee,  make  some  such  offer;  wasn't  such  a  letter  read  to 
the  committee?— A.  I  think  there  was  a  letter  of  Major  Penrose 
read  to  the  committee — one  or  more  letters. 

Q.  Didn't  he  say  in  tMs  letter  that  he  would  place  before  that  com- 
mittee every  particle  of  evidence  that  he  had  secured  himself  and 
cooperate  with  them  to  obtain  any  further  evidence  they  wanted  ?— 
A.  I  understood  Major  Penrose  said 

Q.  Did  he,  or  did  he  not,  make  such  an  offer? — A.  If  you  will 
kindly  have  that  letter  read  in  the  evidence,  perhaps  I  can  recall  it. 

Q.  We  will  do  that  at  the  proper  time,  out  we  want  to  know 
whether  that  was  read  to  your  committee  and  what  impression  it 
made  on  you?  You  were  a  member  of  the  committee,  ana  said  such 
a  letter  had  been  read,  and  we  want  to  know  the  impression  made 
on  your  mind. — ^A.  The  impression  on  my  mind  was  that  Major 
Penrose  promised  us  to  work  in  cooperation  with  a  subcommittee  to 
try  to  find  out  the  truth  of  the  matter. 

Q.  Didn't  he  offer  to  place  before  you  every  particle  of  evidence  he 
had  and  assist  you  in  every  way? — ^A.  He  onered  to  let  the  Citizens' 
Committee  go  down  there  and  make  personal  investigations  of  the 
men  themseh^es. 

Q.  Now,  Mr.  Dennett,  you  testified  that  you  replenished  your 
ammunition  on  the  morning  of  the  14th;  what  became  of  the  ammuni- 
tion you  had  on  hand  previous  to  the  14th? — ^A.  That  night  I  looked 
for  my  ammunition  and  I  found  I  only  had  ammunition  m  the  house 
for  a  httle  .38  Smith  &  Wesson. 

Q.  How  many  sons  have  you? — A.  Four. 

Q.  What  are  their  ages? — ^A.  My  eldest  is  22;  the  next  21;  the 
third  20,  and  the  youngest  17. 

Q.  You  said  you  had  a  Winchester  within  reach  while  the  soldiers 
remained;  what  other  arms  had  you? — ^A.  Twelve  double-barrel  shot- 
guns; two  .38  Colt  revolvers,  two  double  action  .38  Smith  &  Wes- 
sons, and  a  small  rim-fire  pistol. 

Q.  What  arms  had  your  sons? — ^A.  We  used  the  arms  all  together. 
I  am  speaking  of  both,  my  own  and  theirs,  and  my  youngest  son  had 
a  small  .22. 

Q.  This  arsenal  you  describe  then  you  had  for  the  use  of  all  ?  You 
speak  of  being  around  home  most  of  the  time;  what  time  did  you  give 
to  your  real  estate  business? — A.  I  am  the  owner  of  real  estate  and  I 
collect  rents,  and  my  real  estate  is  for  sale  if  I  can  get  my  price  for  it. 
That's  about  all  the  time  I  give  to  it. 

Q.  Give  the  names  of  some  of  the  families  you  say  moved  to 
Matamoros. — ^A.  Mr.  Kowalski,  our  district  clerk;  Mr.  Armstrong,  a 
naturalist;  Mr.  Garza,  a  clerk  of  Mr.  Yturria's,  who  I  think  is  a  wit- 
ness for  this  court,  and  also  this  family  of  young  ladies  across  the 
street. 

Q.  Is  this  Mr.  Kowalski  the  same  man  who  took  all  these  affidavits 
of  these  terrible  soldiers? — A.  It  was  in  Mr.  Kowalski's  office  that 
Mr.  Purdy  had  his  investigation. 

Q.  Dicm't  he  take  these  affidavits  though? — A.  I  don't  know,  sir. 
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Q.  Same  man.  Now,  is  this  man  Garza  the  sheriff  of  the  place! — 
A.  No,  sir;  Mr.  Garza  is  a  clerk  of  Mr.  Yturria's  private  bank,  I  think 
treasurer. 

Q.  Do  you  know  what  kind  of  arms  the  police  of  Brownsville  are 
armed  with? — A.  As  far  as  I  know  thev  have  pistols. 

Q.  They  have  no  rifles  of  any  kind? — A.  I  have  never  seen  them 
use  any. 

Q.  Do  you  know  whether  they  have  or  not? — ^A.  I  don't  know;  no, 
sir. 

Q.  Do  you  know  what  the  police  of  Matamoros  are  armed  with? — 
A.  No,  sir. 

Q.  You  know  where  the  "firing  line"  is  in  Brownsville? — ^A.  Are 
you  referring  to  the  place  where  they  placed  the  guard  after  the  13th 
of  August? 

Q.  1  am  referring  to  what  you  people  call  the  ''firing  line."  A. 
After  the  shooting  up  on  the  13th? 

Q.  Wliat  do  you  people  in  Brownsville — what  have  you  in  Browns- 
ville for  a  long  time —called  the  ''firing  line?"— A.  I  don't  know.  I 
have  never  heard  that,  to  make  it  a  subject  of  inquiry  myself. 

Q.  Is  it  or  is  it  not  a  fact  that  firing  is  quite  frequent  at  night  in 
Brownsville  ? — A.  It  is  not  a  fact. 

Q.  You  are  positive  about  that? — A.  Yes,  sir. 

Q.  I  will  ask  you  a  little  more  specifically:  from  April  to  July,  1906, 
is  it  not  a  fact  tliat  firing  in  the  city  of  Brownsville  was  very  frequent 
at  night? — A.  I  don't  remember.  There  was  some  firing  there,  I 
think;  I  am  not  sure  about  the  date. 

Q.  Now  that  I  fix  the  date,  you  begin  to  remember.  Now,  isn't 
it  a  fact,  I  repeat,  that  between  the  dates  mentioned,  firing  in 
Brownsville  at  night  was  a  very  frequent  occurrence? — ^A.  No,  sir. 

REDIRECT   EXAMINATION. 
QUESTIONS   BY  THE   JUDOE-ADVOCATB. 

Q.  You  mentioned  a  short  time  ago  the  name  of  one  Mr.  Wreford, 
or  rather  it  was  mentioned;  who  is  he? — ^A.  Mr.  Wreford  is  a  commis- 
sion man  there,  I  think  a  broker  and  salesman;  he  represents  houses 
and  sells  goods  for  them. 

Q.  Does  he  hold  any  official  position  in  the  municipality? — ^A.  Not 
that  I  know  of;  no,  sir. 

Q.  Was  he  qualified,  on  account  of  any  official  position,  to  represent 
the  town? — A.  No,  sir. 

Q.  If  he  protested  against  the  stationing  of  colored  troops  in 
Brownsville,  was  he  acting  as  an  ordinary  individual,  without 
authority? — A.  As  far  as  I  know,  sir,  he  represented  himself  oidy. 

RECROSS-EXAMINATION. 
QUESTIONS    BY  THE   ACCUSED. 

Q.  Who  is  Mr.  Culberson— Mr.  C.  A.  Culberson?— A.  I  don't 
know.     We  have  a  Senator  Culberson  of  the  State  of  Texas. 

Q.  Did  he  make  any  protest  against  the  stationing  of  negro  troops 
in  Brownsville  ? — A.  Not  that  I  know  of. 

The  court  then  took  a  recess  until  11  o'clock  a.  m.,  at  which  hour 
the  members  of  the  court,  the  accused,  ^^is  counsels,  the  reporter,  and 
the  judge-advocate  resumed  their  seats. 
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Mr.  L.  W.  Evans,  a  witness  for  the  prosecution,  was  duly  sworn 
and  testified  as  follows: 

DIREOT  EXAMINATION. 

QUESTIONS   BY  TH^  JUDQE-ADVOCATB. 

Q.  Please  give  your  name  and  residence. — ^A.  Lon  W.  Evans, 
Fort  Worth,  Tex. 

Q.  Where  were  you  Hving  on  the  13th  and  14th  of  August,  1906? — 
A.  Brownsville,  Tex. 

Q.  What  was  your  occupation  at  that  time? — ^A.  State  quaran- 
tine oflBcer — that  is,  guard,  under  Doctor  Florence  and  Doctor  Taber. 

Q.  Will  you  please  go  to  the  map  there  and  point  out,  as  nearly  as 
you  can,  your  residence  on  August  13  and  14, 1906? — A.  It  is  not  on 
the  map,  Captain. 

Q.  Point  out  the  approximate  location.  (Witness  indicates  on 
map.) 

Q.  Tell  the  court  on  what  streets  you  live. — ^A.  Comer  Fifteenth 
and  Jefferson. 

Q.  And  Jefferson  is  how  far  from  Adams  street;  how  many  streets 
away? — ^A.  Really  I  don't  know.  Captain. 

Q.  One  block,  two  blocks,  six  blocks? — ^A.  I  really  could  not  tell 
you  how  far  it  is;  I  am  not  famiUar  with  the  streets  there,  only  the 
street  I  live  on  and  Main  street. 

.  Q.  How  long  had  you  lived  in  Brownsville  on  August  13? — A. 
Ten  months. 

Q.  And  you  are  unable  to  find  the  location  of  your  house  on  that 
map  ?-^A.   I  es ;  it  is  not  on  there. 

Q.  How  far  was  your  residence  from  Fort  Brown  ? — ^A.  Well,  from 
the  post  fence — was  only  a  street  ran  between  the  post  fence  and  my 
back  yard. 

Q.  Wliat  street  was  this? — ^A.  Well,  it  was— really  I  don't  know 
the  name.  I  think  they  run  by  numbers;  I  think  it  was  Sixteenth 
street. 

Q.  Did  you  have  occasion  to  visit  Fort  Brown  about  August  13, 
1906?— A.  Yes,  sir. 

Q.  With  whom  did  you  go? — A.  Mayor  of  the  city,  Dr.  Fred 
Combe,  sir. 

Q.  What  was  the  purpose  of  this  visit? — ^A.  I  went  down  to  the 
city  and  seen  several  of  my  friends  and  they  advised  me  to  go  to  the 
mayor  in  regard  to  an  attack  being  made  on  my  wife  the  nignt  previ- 
ous to  this,  the  12th,  so  I  was  advised  to  go  to  the  mayor  and  get 
him  to  go  to  the  major,  as  I  was  not  acquamted  with  the  major,  so 
we  did,  at  5  o'clock  in  the  evening  of  the  13th. 

Q.  State  what  occurred  upon  the  occasion  of  this  visit. — ^A.  We 
got  in  a  hack  and  went  to  the  post,  and  the  major  was  not  at  his 
quarters — was  out  taking  his  evening  walk,  and  we  overtaken 
him.  The  mayor  introduced  me  to  the  major,  and  I  stated  my  case 
to  him.     Told  him 

Q.  State  just  what  you  told  Major  Penrose  and  what  he  replied, 
as  well  as  you  can  remember. — A.  I  told  him  my  wife  had  been 
attacked  by  one  of  his  men  on  the  night  before  and  that  I  did  not 
know  what  to  do  about  it.    I  had  come  to  see  him  and  see  if  we 
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could  not  find  the  guilty  party  and  do  something  about  it.  He 
said  he  was  very  sorry  that  such  a  thing  as  that  would  happen — 
couldn't  hardly  beUeve  it  was  one  of  his  men  did  it,  although  he 
would  do  everything  in  his  power  to  find  the  guilty  party. 

Q.  Major  Penrose,  as  I  imderstood  you  to  say^  expressed  doubt 
that  one  of  his  men  had  done  it? — ^A.  The  major  said  that  he  couldn't 
hardly  believe  one  of  his  men  did  this  crime,  because  he  said:  "The 
negroes  we  have  are  picked  negroes,  and  we  don't  allow  any  of  that 
sort  of  people  to  join  the  Army,  and  I  hardly  think  it  was  one  of 
mj  men  did  it."  I  told  him,  Major,  I  was  positive — ^that  is,  my 
wife  was  positive — it  was,  or  I  never  would  have  come  to  you.  She  was 
real  positive  about  it,  and  I  was  sure  of  the  fact  before  1  did  come  to 
you. 

Q.  State  in  detail  just  what  it  was  you  reported  to  Major  Pen- 
rose.— ^A.  I  told  him  she  had  been  attacked  by  this  negro  soldier  on 
the  night  of  the  12th  about  9  o'clock,  and  I  had  went  to  see  the 
mayor,  and  he  come  with  me  to  you,  and  I  would  like  for  you  to  hdte 
me  or  do  something  to  get  this  guilty  party.  Mai  or  says,  "We 
will,  Mr.  Evans.  If  your  wife  at  any  tune  after  she  Idnd  of  comes 
to  herself,  if  it  is  in  a  day  or  two  days  or  a  week,  and  can  remember 
anything  about  him — ^how  he  was  dressed  or  if  there  was  any  peculiar 
tie  or  anvthing  that  she  can  identify  him  by— please  let  me  know 
and  I  will  do  everything  in  my  power  to  hunt  him  down  and  punish 
him;  turn  him  over  to  the  autnoiities,  and  after  they  are  through 
with  him  punish  him  inyself." 

Q.  Was  this  Major  Penrose  the  same  as  the  accused t — ^A.  Yes; 
this  is  the  major;  yes,  sir.  Major  talked  very  nice  to  me,  very  nicei 
and  he  told  me  he  would  do  everything  in  ms  power.  Then  Mayor 
Combe  and  the  major  stepped  on  a  Uttle  piece  from  me  and  had  a 
little  conversation.  Of  course  what  they  said  I  don't  know;  it  was  out 
of  hearing  distance.     Talked  the  matter  over. 

Q.  You  say  that  the  alleged  assault  was  committed  about  9  o'clock 
on  August  what? — ^A.  Twelfth. 

Q.  When  did  you  first  oflScially  report  this  assault  to  anyone! — ^A. 
To  the  major? 

Q.  To  anyone. — A.  Early  next  morning,  just  as  soon  as  I  could  go 
downtown.  I  could  not  leave  my  wife  that  night;  she  would  not  let 
me  leave  her.  I  went  to  Doctor  Florence  next  morning  first,  quick  as  I 
could,  and  got  him,  and  he  went  out  to  see  my  wife,  and  then  it  was 
all  around  town  in  a  very  little  time — ^Uttle  while. 

Q.  To  whom  did  you  report? — ^A.  I  reported  it  first  to  Doctor  Flor- 
ence and  Mr.  Creager  and  some  other  gentlemen  standing  on  the 
street — I  can't  recall  now — and  Mr.  Creager  says:  "Now,  Evans,  just 
keep  cool;  leave  the  matter  with  us;  we  will  adjust  that;  I  know  the 
major;  I  will  go  call  on  him  in  your  behalf,"  and  I  think  he  did.  This 
was  about  9  aclock. 

Q.  Why  was  it  that  you  yourself  did  not  go  to  Major  Penrose  until 
6  o'clock  the  next  afternoon? — A.  The  mayor,  I  went  to  see  him  about 
11  o'clock  and  asked  him  to  go  with  me  to  Major  Penrose,  and  he  says, 
"I  am  very  busy  and  can't  go  now,  but  I  will  go  with  you^  Evans; 
we  have  time  to  attend  to  this  matter,  and  I  am  very  busy  with  some 

Eatients;"  and  so  in  the  afternoon  I  went  to  the  mayor  again,  and 
e  was  still  busy;  he  put  me  oflF  again.     Of  course,  they  told  me  this: 
"For  you  to  go  to  the  major  it  wouldn't  do;  you  ought  to  have  some 
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official,  city  official,  to  go  with  you;  it  would  be  better."  The  citi- 
zens OT  Brownsville  tola  me,  "It  will  be  better  for  you,  because  the 
major  will  naturally  give  you  more  attention,  probably,  if  you  have 
some  official  with  you."  Therefore  is  the  reason  I  didn't  go  by 
my^lf.  I  wanted  to,  and  was  going  to,  but  they  advised  me  not  to; 
I  didn't  know  what  to  do. 

Q.  Where  were  you  on  the  nirfit  of  August  13,  1906? — ^A.  August 
13?  I  was  at  home;  after  9.30  1  had  to  meet  the  Matamoros  train 
to  see  that  there  was  no  strangers  coming  over  from  the  interior, 
such  as  Vera  CSruz  and  Projgreso,  two  places.  We  were  quarantinea 
against  them.    I  went  straight  home. 

Q.  Did  anything  unusual  occur  upon  this  night?  If  so,  state  fully 
aU.that  you  heard  or  saw. — ^A.  Yes,  sir;'  about — ^reaUy  I  don't  know 
the  exact  time,  but  I  was  awakened — shooting — and  I  thought  it  was 
fire  in  the  post. 

Q.  What  made  you  think  it  was  fire  in  the  post? — ^A.  Heard  the 
shooting  down  toward  the  post. 

Q.  What  was  the  nature  of  this  shooting? — ^A.  Well,  I  don't  know 
an^hing  about  the  shooting — all  I  know  I  heard  the  shooting. 

Q.  T&it's  what  I  am  trying  to  get  at.  What  did  it  soimd  like;  was 
it  one  shot  or  five  thousand?— A.  No,  sir;  no  five  thousand,  but  there 
was  several  shots  fitred.  There  was  some  10  or  15  shots  fired  at  the 
first ;  the  first  shots  seemed  like  10  or  15 ;  of  course  a  man  waking  up — 
I  really  could  not  state  exactly  how  many,  but  it  seemed  to  me  Uke  a 
second  or  two  or  probably  longer  than  that  before  there  was  any  more 
shots,  and  therefore  is  the  reason  I  thoi^ht  it  was  fire;  and  I  was  the 
onlv  man  in  the  house,  and  my  wife  and  Mrs.  Byrom  and  Mrs.  McClain — 
had  half  of  my  house  rented  to  them — and  they  became  frightened  and 
after  the  shooting  continued,  and  we  went  over  to  Mrs.  Eggley's,  am  old 
lady  and  gentleman  right  across  the  street,  lived  there;  there  we 
remained  until  after  the  shooting.  I  remained  over  there  a  couple  of 
hours;  I  could  not  get  my  wife  and  the  ladies  to  go  back  to  the  nouse 
before  that,  but  we  finally  went  back  home. 

Q.  Did  you  see  anyone  outside  of  the  persons  you  have  just  men- 
tioned about  the  time  of  this  firing? — A.  I  only  saw  one  man. 

Q.  Describe  this  man,  as  nearly  as  you  can,  to  the  court. — A.  He 
was  a  man  as  tall  as  I  am 

Q.  Which  is  how  tall? — A.  Six  foot,  one.  He  was  dressed  in  the 
uniform — soldiers'  clothes — coming  down — ^he  came  the  first  time — 
well,  my  wife  saw  him  first  and  called  my  attention  to  it — she  was 
standing  at  my  side;  I  was  at  the  front  gate  of  Mr.  and  Mrs.  Eggley's, 
and  he  come  oflF  of  Thirteenth  street  down  Jefferson  street  by  this  front 
gate  that  I  was  standing,  and  as  he  got  to  the  comer  he  went  right  in 
the  middle  of  the  street  and  straight  to  the  post  fence.  He  was  a 
nigger,  black,  very  dark.     Carrying  a  gun  in  his  left  hand. 

Q.  At  what  gait  was  he  movmg  f — A.  He  was  going  pretty  pert. 

Q.  Rimning? — A.  No,  sir;  he  was  not  running,  out  ne  was  walking 
very  fast.  Every  once  in  a  while  kind  of  jumpmg  along,  you  might 
say  he  would  run  a  little  piece — jump,  somethmg  like  tnat — I  don't 
know — ^he  was  walking  very  fast. 

Q.  To  the  best  of  your  recollection,  how  long  was  tlus  after  those 
fij^t  shots  you  heard?— A.  After  the  first  shots — ^it  must  have  been 
at  least  thirty  or  thirty-five  minutes;  my  best  recollection. 
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Q.  Did  you  hear  a  bugle  call?— A.  Yes,  sir;  I  heard  the  bugles;  I 
am  not  familiar  with  them;  I  don't  know  any 

Q.  Do  you  remember  whether  or  not  these  bugles  sounded  before 
you  saw  this  man  or  after?— A.  AH  of  them  sounded  before.  There 
was  nothing  after  this  man  passed;  there  was  not  a  shot  fired,  or  a 
bugle,  or  nothing.  I  never  neard  a  thing;  it  was  all  quiet;  I  never 
heard  another  shot. 

Q.  Can  you  describe  accurately  the  dress  that  this  colored  man 
wore  ?— A.  He  had,  as  I  stated,  I  believe  they  term  it  a  khaki  uniform; 
it  was  a  li^ht  uniform.  I  don't  think^  I  really  don't  know,  whether 
he  had  on  leggings  or  boots  or  what;  I  was  looking  at  his  main  body 
and  his  face. 

Q.  Did  he  have  on  a  blouse  or  not? — A.  A  coat,  you  meant 

Q.  Yes*  a  coat. — ^A.  Yes,  sir;  he  had  on  a  coat. 

Q.  And.  you  think  he  had  a  gun  in  his  hand? — A.  I  know  that  he 
had  a  gim  m  his  hand.  I  couldhave  put  my  hand  on  him  very  easy, 
I  was  that  close  to  him. 

Q.  About  how  far  away  were  you  from  him  when  you  saw  him 
first? — A.  He  passed  witmn  3  feet  of  me.  I  wcs  standing  behind  a 
rosebush  with  my  arms  on  the  2  by  4  of  the  fence  pickets — ^picket 
fence — and  I  am  satisfied  I  could  have  touched  him  as  he  went  by'me 
easily.     He  never  did  see  me. 

S.  Could  this  man  have  been  a  Mexican? — ^A.  No,  sir,  Captain;  he 
dn't  have  been  a  Mexican.  I  am  positive  he  was  a  negro.  I  was 
there  ten  months,  and  I  don't  think,  with  the  one  exception,  I  never 
saw  a  Mexican  the  whole  time  I  was  there,  and  I  was  in  Mexico  a  good 
deal — had  business  oyer  there — that  was  as  tall  £S  this  man;  never 
at  no  time  saw  a  Mexican  that  was  as  tall  as  he  was. 

Q.  Who  were  your  immediate  neighbors  at  that  time? — ^A.  Mrs. 
Eggley — Mr.  and  Mrs.  Egdey  and  their  daughter— Hshe  was  a  school 
teacher  there  in  the  pubfic  school.  Mr.  Dickey,  he  was  a  reporter 
for  a  dailv  paper  there.  Mr.  Frazier^  he  was  owner  of  the  one  laundry 
we  had  there  at  that  time — is  yet,  I  beheve.  Mr.  Garza,  next  door, 
a  Spaniard,  he  is  one  of  the  most  prominent  merchants  there.  The 
balance  is  Mexicans.  I  didn't  know  them;  didn't  know  their  names; 
didn't  know  anything  about  them. 

Q.  How  many  families  resided  in  the  same  block  in  which  your 
house  was  on  the  night  of  the  13th  of  August?— A.  None  at  all. 
The  block — yes,  sir;  i  think  Mrs.  Leahy's  house  occupies  just  half 
of  that  block. 

Q.  Mrs.  Leahy's  house  was  your  residence  at  that  time? — ^A.  Yes. 
sir;  there  is  an  alley  runs  between  me  and  Garza,  and  Garza  ana 
the  store  were — that's  a  block,  yes — so  there's  just  Garza  and  his 
store  on  the  comer. 

Q.  After  you  reported  the  alleged  assault  upon  your  wife  to  Major 
Penrose  on  the  afternoon  of  the  13tli,  do  you  know  what  Major  Pen- 
rose did? — A.  No,  sir. 

Q.  Wlien  you  left  him,  at  what  part  of  the  reservation  was  he? — ^A. 
He  was  near  the  guardhouse,  you  call  it,  I  believe,  where  the  pris- 
oners— he  was  something  close  to  that  place,  I  am  not  very  sure; 
I  have  never  been  in  the  post  very  mucn. 

Q.  Is  that  approximately  the  same  place  where  you  met  him? — 
A.  Yes,  sir;  I  met  him  there  and  left  him  there.  He  told  me  he 
would  step  right  over  to  this — I  believe,  guardhouse,  if  I  am  not 
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mistaken,  and  give  this  order,  no  one  should  be  allowed  out  of  the 
post.  He  says,  '*I  will" — ^the  mayor  asked  him  to  do  this,  as  the 
reeling — and  ne  said,  *'I  certainly  will;  I  will  go  right  there  now  and 
issue  an  order  that  no  one  will  be  allowed  out  after  8  o'clock,  and  if 
anyone  is  out  I  will  bring  them  in.'' 

OBOSS-EXAMINATION. 

QUESTIONS   BY  THE   ACCUSED. 

Q.  You  have  not  testified  before  any  of  these — either  before  Mr. 
Purdy  or  the  committees  of  the  citizens,  have  you? — A.  Not  one, 
Colonel,  no,  sir. 

Q.  This  is  the  first  time  you  have  given  any  evidence  about  this 
at  all? — ^A.  Yes^  sir. 

(^.  You  are  living  where  now,  Mr.  Evans? — ^A.  Fort  Worth.  Dal- 
las IS  my  home;  I  was  raised  up  there. 

Q.  Now,  what  had  you  been  doing  the  night  of  the  12th,  Mr.  Evans, 
you  yourself,  up  to  9.30? — ^A.  Yes,  sir.  I  was  on  the  Matamoros 
train,  my  wife  and  I,  coming  out  of  the  Republic.  The  time  is  differ- 
ent from  our  time — ^forty-five  minutes — the  train  comes  in  over  there 
8.40, 1  think  it  is.  I  came  on  in  on  this  Matamoros  train;  got  off  and 
came  across  to  the  ferry  and  I  met  Mr.  Larry,  and  he  was  riding  my 
wife's  pony,  and  as  we  came  across  he  says,  "Mrs.  Evans,  I  know  you 
are  tired,  just  get  on  the  pony  and  ride  down  to  the  house  and  Lon 
and  I  will  walk."  She  told  him  no  she  would  walk  along  with  me. 
He  said,  '*  Now  I  know  you  are  tired ; ''  insisted  on  her  gettmg  on,  and 
so  I  helped  her  on.  She  got  on  the  pony  sideways  and  rode  on  up  to 
the  house  and  got  off  and  led  the  horse  in,  and  this  back  step  is  wnere 
she  was  attacked. 

Q.  You  had  not  arrived  at  the  house  at  that  time? — ^A.  No,  sir;  I 
was  ten  minutes  behind  her,  walking. 

Q.  So  it  occmied  while  you  and  this  Mr.  Larry  were  walking  from 
the  depot  to  this  place? — ^A.  Yes,  sir;  from  the  Government — ^from* 
the  ferry. 

Q.  You  really  know  nothing  about  this  of  your  own  knowledge? — 
A.  No,  sir. 

Q.  All  you  know  is  what  your  wife  told  you  ? — A.  That's  all. 

Q.  Tell  this  court,  will  you  please,  just  who  lived  in  that  house  with 
you — in  your  own  house. — A.  Mr.  and  Mrs.  Byrom  and  Mr.  and  Mrs. 
McClain;  he's  express  messenger  for  the  Brownsville  road.  Mr. 
Byrom  is  artesian  well  and  oil  well  contractor  for  a  big  syndicate  in 
Mexico  City,  oiit  about  150  miles  from  Matamoros — could  not  keep 
his  wife  out  there;  he  left  her  with  me  and  my  wife. 

Q.  He  was  not  living  there  with  you  at  the  time? — ^A.  Just  his 
wife.  He  would  come  in  about  twice  a  month — always  once  a  month — 
to  make  up  his  pay  roll;  the  money  was  placed  in  the  bank  in  Browns- 
ville to  pay  his  men  off. 

Q.  Any  servants  in  the  house? — A.  At  this  time? 

Q.  Yes. — ^A.  I  believe  there  was.     Mrs.  Byrom  had  a  servant. 

Q.  Do  you  know  who  he  or  she  was — the  servant  was  ? — A.  She  had 
two  servants  at  two  different  times,  and  one  was  a  Mexican  and  the 
other  was  a  negro  woman,  but  I  don't  know  either  of  their  names,  and 
I  don't  recall  now  which  one  she  had  at  this  time;  I  believe  it  was 
the  negro  girl. 
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Q.  Do  you  know  what  her  name  was? — ^A.  I  have  heard  it  lots  of 
times,  but  I  can't  call  the  name  now. 

Q.  Was  anybody  else  in  the  house,  any  children? — ^A.  None  at  all; 
no,  sir. 

Q.  Did  anybody,  as  far  as  you  know,  see  this  assault,  besides  your 
wife? — A.  I  think  not.  Mr.  McClain  got  to  the  door  as  quickfy  as 
he  Dossibly  could  when  he  heard  my  wue  scream. 

Q.  He  was  the  man  who  was  m  the  bath? — ^A.  He  was  in  the 
extreme  back  room  taking  a  bath,  the  ladies  was  in  the  front  room,  a 
bright  light  burning,  all  the  doors  was  open  but  I  had  the  house 
screened  myself,  it  was  well  screened  and  well  latched. 

Q.  How  many  entrances  to  your  place,  Mr.  Evans  ?  I  mean  from  the 
street  or  alley  ?— A.  There  is  two  back  doors,  there's  three  back  doors, 
and  two  front  doors,  and  one  side  door. 

Q.  From  the  street,  I  mean :  was  there  any  fence  around  the  placet — 
A.  Oh,  yes;  a  good  fence,  hign  fence. 

Q.  AU  around  the  place?— A.  All  around  the  place,  a  good  fence. 

Q.  The  house  didn't  stand  right  on  the  street  or  alley  at  any  point? — 
A.  No,  sir;  the  back  end  of  the  house,  the  kitchen,  back  room,  runs  up 
close  to  the  fence. 

Q.  Is  that  the  place  where  you  were  informed  this  assault  took 
place? — ^A.  It  was  at  my  back  door,  the  furthest  door  from  the  alley. 

Q.  Inside  or  outside  of  the  fence,  do  you  know? — ^A.  Inside  of  my 
back  yard,  inside;  20  or  30  feet  from  the  fence. 

Q.  Right  at  the  back  fence,  was  it?— A.  Yes,  sir;  right  at  the  back 
steps. 

(4.  Was  there  anybody  present  when  this  was  told  to  you  by  youp 
wife? — A.  Yes,  sir. 

Q.  Who  was  present? — A.  Mr.  and  Mrs.  McClain  and  Mrs.  Byrom. 
They  had  taken  her  in  the  house,  and  when  I  came  in  she  was  lymg  ia 
Mrs.  Byrom's  bed 

Q.  Tliat's  all  hearsay.  I  don't  want  to  know  what  they  did;  I 
want  to  know  just  who  was  present  when  your  wife  reported  it  to 
you. — ^A.  Just  those  three  people. 

Q.  Nobody  else  that  you  can  now  recall? — ^A.  No,  air;  there  was 
not  anyone  else  in  the  house. 

Q.  Now,  where  were  you  all  next  day? — ^A.  I  was  in  Brownsville 
the  next  day. 


Q.  Did  you  go  home  for  lunch?-;;- A.  Yes,  sir. 


How  long  did  you  stay  there? — ^A.  I  stayed  at  home  about  two 
hours. 

Q.  For  lunch,  eh? — ^A.  Probably  two  hours  and  a  half. 

Q.  Where  was  this  doctor  when  you  sent  him  out  to  see  your 
wife?- -A.  In  his  office. 

Q.  WTiere  is  that  place? — ^A.  George  Putagnet's  drug  store,  on 
Main  street. 

Q.  Can  you  tell  us  about  what  time  of  day  this  was  that  you  left 
your  home  and  went  up  and  saw  the  doctor? — A.  It  was  between  7 
and  8  o'clock. 

Q.  That's  by  your  own  time,  you  mean? — A.  Yes.  sir. 

Q.  Then  who  was  present  when  you  saw  him?— A.  No  one  in  the 
office. 

Q.  Now,  you  spoke  of  speaking  to  Mr.  Creager;  where  was  he? — 
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A.  He  was  at  the  Brownsville  train,  leaving  Brownsville;  it  was  my 
duty  to  be  there  at  all  trains  coming  and  departing. 

Q.  Leaving  Brownsville? — ^A.  At  9.45  I  tnink  was  the  time  then. 
I  think  it  has  changed  time  since. 

Q.  Then  you  talked  this  over  at  the  depot  with  him  at  9.45? — ^A. 
Yes,  sir. 

Q.  Where  was  this  train  leaving  for? — A.  At  that  time  I  think  it 
ran  to — it  goes  to  Corpus  Christi,  I  know  that  far;  but  the  road  was 
not  yet  completed  that  goes  into  Houston.  I  don't  know  just  how 
far  up  the  train  went  at  that  time. 

Q.  Who  was  present  at  this  conversation;  do  you  recall? — A.  No 
one  at  all;  him  and  I  was  sitting  in  the  depot;  there  wasn't  anyone  in 
hearing  distance  I  don't  think. 

Q.  He  told  you  at  that  time  that  he  knew  Major  Penrose,  did  he  ? — 
A.   I  es,  sir. 

Q.  And  that  he  would  go  up  and  see  him  about  it? — A.  Yes,  sir. 

Q.  Now,  you  went  up  with  Major  Combe,  as  you  say,  about  6 
o'clock;  can  you  recall  all  the  conversation  that  occurred  between 
you  and  Major  Penrose?  Have  you  stated  substantially  all  of  it? — 
A.  I  think  I  have;  ves,  sir;  I  have. 

Q.  Did  you  recall  Major  Penrose  asking  you  to  describe  the  man 
or  what  (description  you  could  give  of  the  man?— A.  Yes,  sir;  I 
believe  I  stated  that. 

Q.  I  don't  recall  it.  What  did  you  tell  him  was  the  description 
you  had  of  the  man  that  was  supposed  to  have  done  this — I  mean 
the  man  who  is  alleged  to  have  assaulted  your  wife.  What  descrip- 
tion did  you  give  Major  Penrose  of  him,  do  you  remember? — ^A.  Yes, 
sir-  I  told  him  he  was  a  tall,  dark  negro,  dressed  in  full-dress  uniform 
of  his  soldier's  uniform.     That's  about  all  I  believe  I  could  tell. 

Q.  Do  you  remember  what  Major  Penrose  said  in  reply  to  that? — 
A.  Yes,  sir;  he  says,  "Can't  your  wife  give  me  some  idea  about-y- 
was  there  any  mark  or  any  way  in  the  world  we  could  get  at  this 
man?"  and  I  says,  "Major,  I  don't  think  she  can." 

Q.  Do  you  remember  the  major  saying  anything  to  you  in  sub- 
stance that  he  had  a  great  many  large,  dark  men  and  that  it  would 
be  diflBicult  to  identify  him  without  any  distinguishing  marks — that 
in  substance? — ^A.  Oh,  yes;  we  talked  that. 

Q.  Is  that  substantially  what  Major  Penrose  told  you  when  you 
described  him  as  a  dark,  tall  man?— A.  He  did.  He  told  me,  "We 
have  several  of  these;  nearly  all  of  our  companies,  our  troops  here,  are 
large,  tall." 

Q.  And  it  was  in  that  connection  then  that  he  told  you  that  when 

J  TOUT  wife  could  describe  this  man  or  give  something,  if  you  would 
et  him  know  he  would  take  it  up  and  help  the  civil  authorities  punish 
him  and  when  they  were  through  he  would  punish  him  himself? — A. 
Do  all  in  his  power  he  could  for  me. 

Q.  Did  you  hear  any  of  the  conversation  that  passed  between 
Major  Penrose  and  Major  Combe  when  they  walked  off  apart  there?— 
A.  No,  sir. 

Q.  Then  the  first  thing  you  heard  was  when  they  came  back  and 
Major  Penrose  said  he  would  go  and  give  that  order  now? — A.  Yes, 
sir  •  he  did. 

O.  Now^  is  that  all  you  can  recall  about  that,  that  when  they  came 
back  Major  Penrose  said  he  would  go  and  give  that  order? — ^A.  That's 
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about  all  in  regard  to  the  case.    Major,  I  believe,  talked  a  little  with 
me,  but  nothing  about  that. 

Q.  What  was  Major  Penrose's  manner,  Mr.  Evans,  when  you  told 
him  about  this  t  hmg  ?— A,  He  seemed  to  be  very  pleasant  about  it,  and 
hurt  over  tlie  matter;  he  was  very  sorry* 

Q.  Expressed  sincere  regret? — A.  Expre^ed  sincere  regret. 

Q.  Did  he  indicate  to  you  that  he  knew  of  this  before  m  any  way? 
That  it  had  been  report e'il  to  him  before? — A*  YeSj  sir;  I  believe  tae 
Mftjor  said 

Q.  What  did  he  say  I — A*  Told  rae  that  he  had  heard  of  this. 

Q.  Ai*e  you  sure  about  that*  Mr.  Evans  1 — A.  I  am  not  positivB 
about  that,  but  I  think  the  Major  says;  ''Yes,  I  heard  of  it,  Mr, 
Evans;  ven*  sor^J^"     I  think  thsit  wa^  Ihe  reply  he  made. 

Q.  Isn't  It  a  fact  the  Major  was  pretty  well  surprised  when  you  told 
him  about  it,  Mr,  Evans '^  We  are  very  anxioua  to  get  your  beat 
recollection  on  that. — A.  Yes;  the  Major  was. 

Q.  Verj'-  much  surprised  ?^ A.  Very  much  surprised. 

Q.  Then,  if  the  Major  was  surprised »  aren't  you  mistaken  about 
him  saying  he  had  heard  of  it  before,  because  fie  could  not  be  sur- 
prised  if  he  had  heard  it,  could  lie? — A.  I  don't  know  whether  I  said 
It  before.  The  best  of  niy  knowledge,  I  thought  that  was  w^hat  the 
Major  said  to  me.     A^  I  stated,  I  am  not  positive. 

Q.  Now%  Mr.  Evans,  didn't  you  tell  Major  Penrose  at  that  very 
same  conversation  about  the  men  congregating  around  your  house 
and  indulging  m  oifeiisive  language? — A.  Yes,  sir;  I  spoke  to  the 
Major  about  it. 

Q.  What  did  he  say  about  that?  Do  you  remember ?— A.  Yes,  sir; 
I  told  him  about  the  boys  on  two  or  three  different  occasions.  I  think 
it  must  have  been  about  pay  day,  or  something.  They  was  passin 
and  drinkhig  a  little.  They  always  went  do^n  the  back  w^ay,  whicj 
never  did  bother  me  at  all.  But  these  negro  boys  come  by  the  fi'ont 
gate  and  used  some  pretty  bad  lan^rimge,  and  Sirs.  BjTom  occupied 
the  front  room,  and  my  wife  and  I  did  not  hear  the  first  starter  of  it. 
She  called  me  (Mrs.  Byrom),  so  my  wife  got  to  the  door  first,  and  I 
went  out  and  told  them:  *' BoySj"  I  says,  "  there's  no  need  of  any  such 
language  as  this.  I  know  you  have  been  better  raised  than  this,  and 
please  go  ahead  and  don't  use  that  around  here— ladies  here — a  lady 
in  the  front  room  sick.'*  Mrs.  Byi'om  ivas  sick.  Well,  they  abused  me 
pretty  badly,  but  they  went  on  clown  the  street.  One  of  thorn,  or  one 
or  tw^o— I  remember  one  sayinsr,  ''Oh,  come  on,  Buck;  don't  curse 
the  ladies  that  a  way.-'     Called  his  name  Buck. 

Q.  What  did  Major  Penrose  say  to  you  when  you  reported  that  to 
khn? — A.  I  told  him  that,  in  regard  to  this,  and  he  said — I  says^ 
'"I  was  thinking  of  coming  to  you  about  it,  Major,  but  I  couldn  t;  I 
was  called  out  of  town,  and  w^liile  I  am  here  I  will  explain  it  to  you/^ 
and  so  I  did,  and  I  said,  *'I  will  be  compelled  to  move;  I  can't  stay 
there  if  that  keeps  up/*  '*Well,  Mr.  Evans/'  he  said,  '*you  w^on^t 
have  to  move;  I  will  see  that  you  don't.  You  can  remain  where  you 
are,  and  I  will  see  that  you  are  protected  if  I  have  to  put  a  guard  tfiere 
arountl  your  house,"  That's  what  he  told  me;  but  I  moved  next 
mornLn|r, 

Q,  \ou  did  move  next  morning?— A.  Yes,  sir;  moved  the  next 
day  or  the  day  after — anyhow  I  nH»Te<l  in  the  next  day  or  so — moved 
away,     I  know  I  was  pajdng  reel  on  two  plac^» 


I 


^ 


Fbb.  18. 1907.1  AFFBAY  AT  BROWNSVILLE,   TEXAS.  331 

Q.  In  SO  far  as  that  part  is  concerned,  he  said  he  could  handle  it 
and  would  see  thatvou  were  not  further  annoyed,  if  he  had  to  put  a 
guard  there? — A.  That's  what  he  told  me,  and  I  thanked  him  and  we 
parted. 

Q.  Oh,  coming  back  to  that  interview,  where  you  and  Major  Pen- 
rose and  Major  Combe  were  together,  you  have  said  that  Major 
Penrose  expressed  suq)rise  when  you  reported  this  thing  to  him;  aid 
he  say  any tning  to  you  at  this  time ;  ask  you  why  you  had  not  reported 
this  to  him  before?— A.  Yes,  sir. 

Q.  You  remember  distinctly  of  his  having  asked  you  why  you 
hadh't  reported  this  before;  tell  us  what  he  said. — ^A.  He  said,  ''Mr. 
Evans,  I  am  very  sorry,  indeed,  that  you  didn't  come  to  me  imme- 
diately when  this  happened."  Said  I,  "Major,  I  couldn't  leave  my 
wife  tnen;  she  never  come  to  for  some  minutes,  and  after  she  did  she 
wouldn't  let  me  leave  her;  really,  I  didn't  know  who  to  come  to;  I 
didn't  know  you,  I  am  not  famiUar  with  the  officers — soldiers;  I  was 
never  with  them,  and  know  nothing  about  them  until  I  went  there; 
didn't  know  anything  about  them  at  all,  and  I  didn't  know  what  to 
do." 

Q.  Do  jou  remember  whether  you  told  him  anvthing  at  that  time 
about  waiting  to  get  an  official  of  the  city.  Major  (jombe,  to  come  with 
j^ou?  Do  you  remember  whether  you  said  anything  about  it  at  that 
time  or  not? — ^A.  Yes,  sir;  I  told  him,  and  I  says — after  I  waited  imtil 
morning,  couldn't  leave  my  wife  before  that — I  says,  as  I  stated  before, 
I  was  advised  by  the  citizens  to  get  some  official  to  come  before  you, 
thinking  it  would  be  better;  have  more  prestige. 

Q.  Now,  you  have  given  substantially  all  of  this  conversation,  as 
near  as  you  can  recallit.  Did  you  hear  Major  Combe  telling  Major 
Penrose  anything  about  the  conditions  downtown  ? — ^A.  Dia  I  hear 
Major  Combe 

Q.  Telling  Major  Penrose  about  the  conditions  downtown? — ^A. 
Yes,  sir;  he  did.  He  told  him  that  the  feeling  was  a  little  high  in 
regard  to  this,  and  "Major,  I  wish  you  would  take  steps  to  hold  the 
men  in  check  for  a  few  days  until  it  land  of  quiets  down. "  The  major 
said  he  would. 

Q.  And  then  the  major  said  he  would  go  off  and  give  the  order 
right  away? — A.  Major  said  he  would  do  everything  in  his  power  to 
assist  us- in  any  way,  and  assured  me  if  I  needed  him  at  any  time,  or 
could  at  any  time  identify  this  party,  to  let  him  know.  Was  very 
sorry  that  1  could  not  come  immediately  after  this  happened  and 
report  to  him  so  he  could  make  some  call ;  I  believe  call  them  together, 
I  think  is  the  way  he  put  it  to  me.  If  he  could  have  called  them 
together  right  then  and  there,  he  could  have  seen  who  was  out. 

Q.  Didn  t  he  express  to  you  by  words  and  actions  that  this  was 
the  first  time  he  had  heard  it?— A.  The  first  time  he  had  heard  of 
my  wife  being  attacked?  Well,  really,  I  don't  know;  he  might  have 
done  it.    I  can't  recall  now  whether  the  major  did  or  not. 

Q.  Did  he  express  to  you  that  if  he  had  known  it  sooner  he  might 
have  had  a  better  chance  to  identify  this  man? — A.  Oh,  yes;  he  told 
me,  ''Had  you  come  to  me  immediately  after  this  thing  happened, 
the  chances  are  we  would  have  the  man  right  now,  because  I  can 
call  my  men  together  immediately  and  tell  just  who's  out."  He 
explained  that  to  me.  I  didn't  know  it  before.  I  didn't  know  the 
major,  though;  didn't  know  he  was  in  command,  I  believe.    I  didn't 
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know  wlio  to  go  to.  I  appealed  to  the  city  authorities,  but  I  didn't 
get  any  satisfaction. 

Q.  Do  you  know  anything  about  the  whereabouts  of  these  other 
people  that  lived  in  your  house  at  that  time,  now? — ^A.  Mr.  and 
Mrs.  Byrom  are  in  Mexico  somewhere,  I  don't  know;  that  is,  they 
was  the  last  I  heard  of  them.  Mr.  and  Mrs.  McQain,  I  don't  know. 
He  told  me  he  was  going  to  be  removed  to  Houston.  I  don't  know 
whether  he  did  or  not. 

O.  You  don't  know  of  your  own  knowledge  anything  about  themt — 
A.  No,  sir;  I  do  not. 

Q.  Now,  we  would  like  to  go  into  this  shooting  a  little  bit  with  yxm, 
Mr.  Evans.  You  say  the  f&st  shooting  that  wakened  you  up  was 
some  10  or  15  shots? — ^A.  It  sounded  to  me,  you  know — a  man  wak- 
ing up— we  don't  know;  I  can't  tell. 

Q.  JBut  that's  your  impression^  now? — ^A.  Yes,  sirj  that's  my 
impression.  It  sounded  to  me  like  it  must  have  been — ^it  might  not 
have  been  so  many;  I  don't  think  there  was  over  that. 

Q.  Then  it  was  only  a  few  seconds  until  you  heard  some  more 
shots? — ^A.  Yes,  sir. 

Q.  Now,  how  long  after  that  imtil  you  heard  the  bugle  call,  or 
before  that? — ^A.  It  seemed  to  me  like  they  was  calling  afl  the  time. 
There  was  one  way  down  in  the  post  sounded  like  a  distressing  signal — 
I  am  not  familiar  with  those  tmngs. 

Q.  You  know  the  sound  of  a  bugle  don't  you? — ^A.  Yes. 

Q.  What's  your  best  recollection  of  the  time  that  elapsed  from  your 
hearing  the  first  shots  until  you  heard  these  bugle  calls?— A,  Right 
immediately  afterwards. 

(J.  Right  immediately  after  these  10  or  15  shots? — ^A.  There  was 
this  call;  yes,  sir. 

Q.  Was  that  repeated  by  a  number  of  bugles  would  you  say? — A. 
Yes,  sir,  it  was;  there  was  several  bugle  calls.  Bugles  blowing,  1  don't 
know  what  for — nothing  about  it. 

Q.  We  don't  expect  you  to  have  expert  knowledge  of  that^  but  we 
want  the  time,  as  near  as  you  can  recall  it.  How  long  did  these 
keep  up,  woula  you  say? — A.  Really,  I  don't  know. 

Q.  But  there  were  a  number  of  them?— A.  Yes,  sir;  while  the 
shooting  was  going  on. 

Q.  Could  you  hear  what  was  going  on  in  the  post,  aside  from  the 
bude  calls? — ^A.  No,  sir. 

Q.  Now,  you  went  across  then;  how  long  after  those  first  shots 
was  it  before  you  went  across  to  this  other  nouse — ^what's  the  name, 
Mr.  and  Mrs.  Eggley? — ^A.  Mr.  and  Mrs.  Eggley. 

Q.  How  long  after  these  first  shots  imtfl  you  went  over  there  t — 
A.  Just  as  quick  as  we  could  dress  and  go  over. 

Q.  And  you  went  over  there  and  went  mto  the  house  right  away  t — 
A.  Yes,  sir. 

Q.  Give  us  your  best  judgment  as  to  how  long  that  would  take 
you  to  go  from  there — that  is,  to  dress  and  go  over  there? — ^A.  There 
was  not  much  dressing  done. 

Q.  I  know,  but  what  I  want  to  get  at  is  the  time. — ^A.  It  was  a 
very  short  time;  I  don't  know  how  long  it  was,  but  there  was  not 
very  much  shooting  after  we  got  over  there,  I  know  that.  The 
shooting  soon  ceased  after  I  got  the  ladies  into  Mrs.  Eggley's  alkd 
placed  them. 
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Q.  How  long  was  it  after  you  got  over  there  until  you  went  out 
in  the  yard,  Mr.  Evans? — A.  Well,  I  never  did  ^o  m  the  house. 
I  went  up  on  the  front  gallery — well,  I  did  step  inside  the  door  and 
see  the  ladies  in.  Miss  Eggley,  she  taken  them  in  her  room;  she  was 
already  up  and  standing  at  the  fence  and  hollered  at  us  after  we  got 
out. 

Q.  Your  houses  face  each  other,  do  they? — A.  Well,  no,  sir;  my 
house  faces  Fifteenth  and  her's  faces  Jefferson,  running  north  and 
south. 

Q.  She,  then,  is  right  across  the  street  from  this  brush  factory — 
isn't  it  on  the  comer  there  of  Jefferson  and  Fifteenth?— A.  There's 
no  factory. 

Q.  Garza's  store,  I  mean. — A.  Oh,  Garza's  store;  well,  her  back 
yard  would  be  in  front  of  his;  yes,  sir. 

Q.  I  want  to  get  at  now,  as  near  as  I  can,  about  how  far  you  had 
to  go. — ^A.  Just  across  the  street. 

Q.  What  street?— A.  Fifteenth. 

Q.  Did  that  take  ypu  into  their  back  yard  or  front  yard  ? — ^A.  We 
went  around  into  their  front  gate. 

Q.  I  wish  you  would  show  us  on  the  map,  if  you  can,  how  that  is. 
You  can  take  any  block  and  show  us,  don  t  you  know;  it  makes  no 
difference. 

(Witness  steps  to  map.) 

Q.  Where  would  it  be  on  the  map;  would  it  be  on  this  comer  here? 
What's  on  the  west  side  of  you  ? — A.  A  little  bit  of  a  store  on  the 
comer,  an  old  gentleman  and  his  son  from  New  York  is  running;  not 
what  we  call  a  paint  shop,  but  remodeling  furniture.  (Witness  here 
indicates  that  he  Uves  on  Fifteenth  street,  house  facing  that  street, 
and  that  on  the  eomer  of  Fifteenth  and  Jefferson,  on  the  west  comer, 
is  an  old  furniture  store,  and  east  of  that  his  own  residence.) 

Q.  Now,  then,  do  I  understand  that  you  came  out  of  your  house 
and  around  on  Jefferson  street  entrance  to  Mrs.  Eggley's? — A.  Yes. 
sir;  we  came  out  the  front  door,  right  across  Fifteenth  street,  ana 
right  around  here,  and  went  in  to  the  front  gate. 

The  court  then  took  a  recess  until  2  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  judge-advocate,  the  accused,  his  counsel, 
and  reporter  resumed  their  seats. 

Cross-examination  of  the  witness,  L.  W.  Evans,  continued,  after 
the  witness  had  been  reminded  that  he  was  still  under  oath. 

QUESTIONS    BY   COUNSEL   FOR   THE    ACCUSED. 

Q.  Mr.  Evans,  for  just  one  moment  we  will  go  back  to  the  inter- 
view that  you  had  with  Major  Penrose  when  you  were  in  company 
with  Major  Combe — weijft  out  to  tell  him  about  the  trouble  about  your 
wife.  I  want  to  ask  you  one  question:  When  Major  Penrose  asked 
you  why  you  hadn't  reported  this  before  did  Major  Combe,  the  mayor, 
say  anything? — A.  Yes,  sir.  The  mayor  spoke  up  in  mj  behalf,  and 
says,  *' Major,  I  really  am  to  blame,  I  guess,''  or  ''Will  bear  the 
blame  for  not  coming  down  here  sooner,"  or  something  to  that  effect. 
He  says:  "i  was  busy  in  the  forenoon  and  after  lunch  1  was  also  very 
busy;  he  came  into  my  office  and  some  gentlemen  friends — some 
citizens — were  in  there,  and  I  told  him  I  would  get  off  as  quick  as  I 
S.  Doc.  402,  60-1,  pt  2 ^22 
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possibly  could  and  would  be  glad  to  go  with  him,  and  therefore  I 
was  detained/' 

Q.  That  is  substantially  what  Major  Combe  said  at  that  timet — 
A.  Yes,  sir. 

Q.  Now,  then,  we  will  go  back  where  we  left  off  this  morning.  You 
had  then  gone  over  to  this  neighbor's  house^  Mrs.  E^ley  s.  How 
long  did  you  remain  out  there  in  the  front  yard,  Mr.  Evans;  do  you 
remember? — A.  Well,  in  the  yard,  I  suppose  that  I  remained  about 
twenty  or  twenty-five  minutes  on  the  gallery;  I  sit  down  afterwards. 

Q.  Well,  I  mean  right  in  the  yard  ? — A.  Yes,  sir, 

Q.  That  was  behind  the  rose  Bush,  as  you  described  this  morning  I — 
A.  Yes,  sir;  I  don't  know  just  how  long  it  was;  it  might  have  heen 
longer. 

Q,  How  long  had  you  been  there  when  this  man  you  identified  as  a 
negro,  with  a  gun,  came  up? — A.  I  hadn't  been  there  but  just  a  few 
minutes;  I  don't  know  how  long, 

Q,  How  long  was  that,  would  you  say,  from  the  time  you  first  got 
up — I  think  you  said — I  have  ^ot  a  memorandum — you  said  thirty  or 
thirty-five  minutes  in  your  direct  examination;  you  said  it  must 
have  been  tliirty  or  thirty-five  minutes.  As  I  understood,  it  was 
thirty  or  thirty-five  minutes  from  the  time  the  shooting  first  began !^ 
A,  \eSf  sir-  Idon  t  tbink  it  was  any  longer  than  that. 

Q,  How  long  since  the  shooting  bad  stopped  when  3^ou  saw  him  ^o 
by  there? — A.  Well,  I  don't  remember  about  how  long  it  was,  but  it 
was  a  very  short  time. 

Q.  A  sbort  time  after  the  shooting  started? — A.  Yea,  sir;  five  or 
mx  minutes,  probably,  I  think  he  came  rumiing  by. 

Q.  Now,  Mr.  Evdhs,  is  there  a  light  on  Jeffereon  street  comer — 
comer  of  Jefferson  and  Fifteenth,  where  you  are? — A.  Yes,  sir. 

Q.  Was  it  on  the  corner  in  which  Mrs.  Eggley  fives,  or  on  what 
corner? — A.  The  light  is  on  the  opposite  corner, 

Q,  Diagonally  opposite,  or  across  l^ifteenth  street  side! — ^A.  Right 
diagonally  across  tlie  street  from  Mrs  Eggley's, 

Q.  Diagonally  across? — ^A.  Yes,  sir, 

Q.  There  was  a  light  also  on  Jefferson  and  Fourteenth  street 
corner ?^A.  Jefi"erson  and  Fourteenth;  yes,  sir;  there  is  a  fight  on 
Fourteenth  and  also  on  Thirteenth. 

Q,  Now,  you  said  you  saw  this  man  coming — he  was  coming  down 
Jefferson,  as  I  understood  you  this  morning?— A.  Yes,  sir. 

Q,  That  is,  from  town?— A.  Yea,  sir;  and  he  turned  off  Thirteenth 
around  the  corner. 

Q.  Did  you  see  him  yourself  when  he  turned  off  Thirteenth;  those 
two  blocks  away,  you  know?— A.  That  is  two  blocks  away^  Just  as  he 
was  crossing  the  street,  and  he  was  about  middle  ways  of  the  street 
when  I  saw  nim. 

Q.  TeU  the  court  what  street  you  mean?— A-  Jefferson  street;  my 
wife  saw  him  right  on  the  corner* 

Q.  When  did  you  see  him  with  respect  to  Fifteenth  street;  how  far 
was  he  from  Fifteenth  street  when  you  first  saw  him  I — ^A.  He  was  two 
blocks. 

Q.  And  did  Iw  come  at  this  gait  that  you  describe — ^making  fast  and 
sort  of  iumpuig  leaps?— A.  Yes.  sir;  he  did. 

Q.  Nobody  eL^e  with  him? — ^A*  Not  a  soul;  just  he  alone. 

Q.  Will  yuu  tell  the  court  about  how  long  this  was  after  you  heard 
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the  bugle  call?  We  want  to  get  it  fixed  with  reference  to  that. — ^A. 
How  long  after  the  bugle  call  that  I  saw  this  negro? 

Q.  Yes.  You  stated  you  heard  the  bugle  calls  almost  immediately 
after  the  first  shots  that  aroused  you ? — A.  Yes,  sir;  it  seemed  like 
thev  all  had  ceased.     If  there  was  any  calls  I  never  heard  them. 

Q.  If  it  was  thirty  to  thirty-five  minutes  from  the  time  the  shots 
first  went  and  the  bugle  call  went  right  after  it,  it  was  more  than 
thirty  minutes  when  you  saw  this  man  coming  back,  wasn^t  it?— A, 
Oh,  yes. 

Q.  About  how  long  would  you  say  after  the  bugle  calls  was  it  until 
you  saw  this  man? — ^A.  I  don't  know  how  long  it  was,  but  it  was 

Erobably  some  five  or  six  or  seven  minutes,  oecause  the  shooting 
ad  ceased,  and  I  hadn't  heard  any  bugle  calls  after  the  shooting. 

(The  reporter  read  the  last  answer  at  request  of  counsel.) 

6.  Where  was  he  when  you  first  noted  he  nad  a  gun  in  his  hands? — • 
A.  He  was  right  opposite  me. 

Q.  You  di&'t  detect  that  until  he  came  right  up  to  you? — ^A.  No, 
sir;  he  was  coming  ri^ht  down  by  the  side  of  the  rence,  and  the  ffuu 
in  his  hand  was  next  the  fence,  carrying  it  down  by  this  side.  He  nad 
the  gun  about  middle- ways  like,  behind  the  hammer. 

Q.  Describe  that  night. — A.  It  wasn't  pitch  dark.  It  was  a  star- 
light night. 

Q.  There  was  no  moon? — A.  No,  sir;  no  moon. 

REDIRECT   EXAMINATION. 
QUESTIONS   BY  THE  JUDGE   ADVOCATE. 

Q.  When  you  returned  to  your  house,  approximately  about  9 
o'clock  on  the  night  of  the  12th  of  August,  and  saw  your  wife,  did 
she  exhibit  any  marks  of  physical  violence? — A.  Yes,  sir;  and  has 
until  this  day. 

Q.  Describe  them  to  the  court,  please. — A.  The  hair  of  her  head, 
right  aroimd  the  ear — well,  it  is  not  down  close  to  the  ear,  but  just  a 
little  above  there — ^you  can  see  it  is  a  Uttle  bald  place  there  where 
he  pulled  her  hair  partly  out,  and  it  is  ragged  there.  The  hair  is 
growing  out.     It  is  3  or  4  inches  long  now. 

Q.  You  made  mention  of  the  phrase  ''full-dress  uniform"  this 
morning  in  connection  with  the  man  who  committed  this  assault. 
What  do  you  mean  by  ''full-dress  uniform?" — A.  Well,  you  wouldn't 
call  it  full  dress,  I  don't  suppose,  but  it  was  the  regular  form  of 
uniform  that  they  wear  on  the  streets. 

Q.  And  by  full  dress  you  simply  mean  complete  uniform? — A. 
Complete  uniform;  yes,  sir.     Not  full  dress;  I  don't  mean  that. 

Q.  There  seems  to  be  a  sHght  conflict  in  your  testimony.  You 
say  at  one  point  thaf  Major  Penrose  evinced  some  surprise  when  you 
reported  this  alleged  assault,  but  have  you  not  a  recollection  of 
Major  Penrose  saying  that  he  had  heard  of  this  before? — ^A.  Well, 
it  is  hard  to  remember  all  these  little  things. 

Q.  But  is  there  not  now  an  impression  in  your  mind  that  he  did  say 
that  he  had  heard  of  this  before? — ^A.  I  have  been  under  the  impres- 
sion that  the  major  spoke  something  of  it,  but  iust  what  I  don't 
remember  now,  but  I  was  under  tfie  impression  tnat  he  said  some- 
thing to  me  in  regard  to  that,  as  he  had  heard  it  in  some  way,  prob- 
ably not  reported  to  him  officially  by  the  Brownsville  people.  1  was 
under  the  impression,  as  I  stated;  I  am  not  positive. 
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<^.  But  jou  carrietl  awaj  from  the  reservation  an  impression  that 
Major  Peiiroso  had  heard  of  this  before  you  told  him* — A»  As  1 
stated,  I  was  uuder  the  impression,  thinking  all  the  time  that  he  said 
something  to  me  in  that  respect,  but  Just  what  it  was  I  don't  remember. 
I  went  right  straight  to  the  point  with  the  major, 

jQ.  Now,  you  stated  that  you  met  Mr.  Creamer  at  the  station  just 
prior  to  the  departure  of  the  train  for  Corpus  Christi  that  momiBg? — 
A*  Yes,  sir* 

Q.  Did  Mr,  Creager  leave  on  this  train  1^ — A,  No,  sir;  Mr.  Creager 
went  back  up  town  with  me  and  some  other  gentlemen,  all  of  us 
walking  together. 

Q.  I  dotft  want  hearsay,  I  want  to  know  if  you  know  Mr.  Creager 
was  down  there? — A.  Yes,  sir.  It  is  a  new  road;  there  are  only  two 
trains  a  day,  one  going  out  in  the  morning  and  one  coming  in  in  the 
evening  at  5.30^  and  it  is  customary  that  everj^body  there  goes  to  the 
train  to  see  who  leaves,  and  in  the  evening  everybody  is  there  to  see 
it  come  in;  it  seems  to  be  new  to  them. 

Q.  As  I  understand  you,  then,  Mr,  Creager  followed  out  the  bent  of 
his  natural  curiosity  ot  wanting  to  see  the  train  come  in  or  go  out  ? — 
A.  Nearly  all  the  business  people  in  that  town  they  mailed  their  let^ 
ters  on  the  train  and  go  down  to  see  who  leaves. 

Q.  Where  did  you  part  witii  Mr  Creager  upon  that  mominel — 
A.  Right  at  the  corner  of  Elizabeth  and  the  street  counng  up  from 
the  depot.  I  don't  know  the  name  of  it.  The  bank  is  right  on  the 
corner;  it  is  the  main  business  part  of  town* 

Q.  Please  tell  the  court  what  Mr.  Creager  tht^n  did,  if  you  know,- — 
A.  No,  sir;  I  do  not.  I  think  he  went  to  his  oflice.  He  assured  me 
he  would  attend  to  that  for  me  an<i  made  an  appointment  with  me, 
but  some  way^  anif  just  how  I  don't  know,  we  got  separat-ed,  and  I 
never  did  meet  him.     Therefor©  I  went  on  home. 

Q.  Was  Mr.  Tate  at  the  train  that  morning? — A.  I  believe  he  was; 
yes,  sir. 

Q,  Mr,  Tate  has  a  train  habit,  has  he? — ^A.  Exactly  like  the  balance 
of  them. 

RECRORfl-KXAMINATrON. 
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Q.  Mr.  Evans,  from  whom  did  you  first  hear  of  this  alleged  assault 
upon  your  wife? — A.  Whom  did  I  first  relate  it  to? 

Q.  From  whom  did  you  first  hear  of  this  alleged  assault  on  your 
wifei — A.  When  I  got  liome,  a^  I  stated;  I  was  about  ten  minutes 
behind  her — I  was  afoot  and  she  was  on  horseback — and  I  started 
into  my  front  gate  and  I  met,  just  inside  my  gate,  a  policeman — a 
Mexican  policeman — and  he  started  to  tell  m^  something  about  it, 
and  they  hollered  for  me  to  come  in  the  room  and  I  went  in  the  room 
and  my  wife  was  laying  on  the  bed  unconscious.  Mrs.  Byrom  told 
me,  as  near  as  she  could,  all  about  it, 

Q.  Did  you  have  any  conversation  with  your  wife  just  shortly 
after  you  got  in  the  house?— A.  Yes,  sir;  I  did.  First,  my  six- 
ehooter  was  laying  on  my  desk  in  my  room;  I  grabbed  it  and  ran  out 
in  the  back  yard  and  began  a  thorough  search  all  around  and  in  my 
barn  to  see  il  I  could  see,  find,  or  hear  anything;  I  afterwards  asked 
the  policeman  to  go  with  me,  but  he  didnH  go. 

Q*  Just  relate  as  definitely  as  you  can  this  conTersation  that  took 
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place  with  your  wife — the  first  conversation  you  had  about  this 
matter? — ^A.  I  asked  her  if  she  could  describe  him,  and  then  and 
there  at  first  she  couldn't  say  much;  she  was  crying  and  taking  on 
and  she  couldn't  sav  much,  and  was  very  much  excited.  After  she 
did  come  to,  and  I  hadn't  bothered  her  very  much,  all  she  could  say 
was  that  he  was  a  tall  negro  dressed  in  soldier  clotnes. 

Q.  Was  anybody  present  at  this  conversation? — ^A.  Mrs.  Byrom 
and  Mrs.  McClain  and  Mr.  McClain. 

Q.  Did  you  express  any  doubt  of  this  story  as  told  you  by  your 
wife? — A.  No,  sir. 

Q.  Did  you  advise  her  as  to  any  probable  cause  of  it  having 
occurred? — ^A.  No,  indeed;  I  never.  There  was  no  cause  whatever. 
I  never  thought  of  such  a  thing. 

O.  Did  you  tell  her  her  hair  might  have  got  caught  in  a  mesquite 
bush? — A.  No,  sir. 

Q.  When  did  you  make  this  first  examination  of  the  injury  that 

Jour  wife  is  said  to  have  received? — ^A.  She  complained  of  her  head 
urting  her  and  says  "He  got  me  by  the  hair.'^  Her  hair  was  all 
down.  He  also  got  her  in  tne  top  of  her  head.  She  thinks  he  was 
grabbing  for  her  throat. 

Counsel  for  the  accused.  We  don't  want  what  she  thinks. 

Q.  Did  your  wife  go  about  attending  to  her  household  duties  the 
next  day  the  same  as  usual? — A.  No,  sir.  Yes,  sir;  I  believe  she  got 
my  supper. 

Q.  Did  you  make  any  visits  around  town  the  following  day  to 
attempt  to  find  a  house  m  which  to  move? — A.  Yes,  sir. 

Q.  Did  you  spend  the  principal  part  of  your  day  in  doing  that? — 
A.  What  time  I  could  be  away  from  her,  I  looked  for  a  place  to  move. 

Q.  Did  you  find  it? — A.  I  oelieve  I  found  it  that  day.  If  I  didn't, 
I  did  the  next  day.  Mr.  Goldhammer  said,  "I  have  a  house  that  isn't 
fijiished.  I  am  building  three,  and  one  of  them  is  very  near  com- 
pleted, but  if  you.Hke  you  are  perfectly  welcome  to  move  into  it," 
and  I  thanked  him,  and  I  moved  the  next  day,  and  it  was  a  month 
afterwards  when  they  finished  it. 

Q.  Isn't  it  a  fact  that  you  did  move  into  another  house  on  the  14th 
day  of  August? — ^A.  Really,  I  don't  know  whether  it  was  the  14th  or 
the  morning  of  the  15th.     I  believe  it  was  the  morning  of  the  15th. 

Q.  Your  wife  assisted  in  this  moving,  didn't  she? — A.  No,  sir; 
she  just  simply  overseed  this  moving. 

Q.  When  you  had  a  conversation  with  Mr.  Creager,  about  9.45  on 
the  morning  of  the  14th  of  August,  did  he  not  tell  you  he  personally 
knew  Major  Penrose  and  would  be  able  to  speak  for  you  with  the 
Major  if  ne  went  up  with  you? — A.  I  believe  that  Mr.  Creamer  did 
tell  me — he  said,  ''I  have  had  the  pleasure  of  meeting  the  Major  and 
I  will  go  and  see  him  in  your  behalf."     I  believe  he  did  tell  me  that. 

QUESTIONS   BY  COUNSEL  FOR  THE   ACCUSED. 

Q.  The  injuries  that  you  have  described  are  the  only  injuries 
apparent  on  your  wife's  person?  That  is,  pulling  out  this  hair? — A. 
Yes,  sir;  her  shoulder  and  head. 

Q.  Did  you  personally  examine  them  and  see  them  ? — A.  Oh,  yes. 


S'.  Teirthe  court  what  they  were? — ^A.  Nothing  more  than  he 
ed  the  hair  out  of  her  head — a  hand  full  of  hair. 


838  AFFRAY  AT  BBOWNSVILiLE,   TEXAS.  [Fsb.18.190T. 

Q.  You  said  something  about  her  shoulder? — ^A.  It  seems  her 
ri[iht  shoulder  had  been  hurt. 

Q.  Did  you  examine  that? — ^A.  Yes, sir;  but  there  were  no  bruises 
on  that. 

Q.  There  were  no  bruises  on  her  body  at  all? — ^A.  No,  sir. 

Q.  The-only  real  injmy  was  the  local  one  on  the  side  of  her  head? — 
A.   1  es,  sir. 

Q.  On  which  side  was  that  ? — ^A.  On  the  right  side. 

Q.  There  was  no  injury  on  the  other  side? — ^A.  No,  sir.  The  horse 
jerked  her  loose — become  frightened,  and  she  still  had  hold  the  reins 
of  the  horse. 

Q.  She  still  had  hold  the  reins  of  the  horse? — A.  Yes,  sir. 

Q.  Wasn't  the  horse  inside  the  yard,  too? — ^A.  Oh,  yes,  sir.  She 
led  the  horse  right  up  witli  her.  She  was  in  the  habit  of  pulling  the 
saddle  off  her  pony  and  leaving  it  there,  and  I  would  come  along  and 
attend  to  the  horse  and  put  the  saddle  away  myself. 

Q.  She  didn't  unsaddle  her  horse  that  night? — ^A.  No,  sir 

QUESTIONS   BY   ASSOCIATE   COUNSEL  FOR  THB   ACCUSED. 

Q.  Did  you  see  any  people  sitting  around  on  the  porches  of  the 
houses  near  your  house  that  same  night  when  you  came  in? — ^A. 
No,  sir;  I  don't  believe  1  did.  I  really  don't  know;  I  never  paid  any 
attention;  there  might  have  been. 

Q.  Was  the  situation  such  that  anyone  livincr  on  Fifteenth  street 
within  a  block  from  her  would  have  heard  tliis  disturbance?— A.  Yes, 
sir;  there  was  a  good  deal  of  excitement  around  there. 

Q.  Anybody  living  there,  sitting  on  the  porch,  would  have  heard 
it? — A.  lie  never  did  see  any  tiling;  all  there  was  my  wife  screamed. 

Q.  He  would  have  heard  that  outer}'? — A.  There  was  nothing 
but  the  vacant  posts  back  of  me;  she  was  in  the  back — ^myback  door 
step. 

Q.  But  anyone  within  a  block  of  that  location? — ^A.  Reall]^  I 
couldn't  sav.  1  wasn't  there.  I  don't  know  how  loud  she  hollered  or 
anything  about  it. 

BEDIRECT   EXAMINATION. 
BY  THE  JUDGE-ADVOCATE. 

Q.  Was  there  any  excitement  outside  your  house  at  the  time  you 
arrived  at  it  that  night? — A.  Yes,  sir;  there  was  right  smart  excite- 
ment. The  policemen  were  there  and  one  of  them,  as  I  stated,  inside 
of  my  yard,  and  I  asked  him  what  was  the  trouble  and  they  heard 
my  voice  and  hollered  for  me  to  come  inside  the  house  as  quick  as 
I  could. 

QUESTIONS    BY   THE    COURT. 

Q.  Why  did  you  move  out  of  your  house  and  where  did  you  move 
to?— A.  ily  wife—she  just  refused  to  live  there  any  longer,  and  I 
couldn't  blame  her,  and  1  didn't  want  her  to.  The  abuse  that  we 
had  stood  for  before  and  this  coming  on  top  of  it  was  a  little  more 
than  I  could  st>and,  and  I  moved  to— I  don  t  know  the  name  of  the 
street  now.  I  can't  think  of  it.  It  is  the  first  street  west  of  the 
main  street,  about  12  or  15  blocks  north  of  the  main  business  part 
of  town. 
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Q.  What  date  was  it  when  the  soldiers  were  swearing  in  front  of 
your  house  and  one  of  them  said  **(jo  on,  Buck?" — ^A.  The  11th  of 
Aimist. 

Q.  Speaking  of  the  assault  on  your  wife,  you  said  it  was  all  around 
town  in  a  Kttle  time.  How  do  you  know  it  was  all  around  town? — 
A.  Well,  when  I  got  downtown  the  next  morning  there  were  several 
asked  me  about  it.  Anyhow,  the  first  few  people  I  met — I  don't 
know  who  they  were — asked  me,  and  I  told  tnem  I  was  in  a  hurry,  I 
would  see  them  later;  they  asked  me  if  it  was  a  fact  and  I  told  them 
it  was.  The  police,  I  guess — I  don't  know  his  name,  Mr.  Combe's 
prescription  clerk — lived  on  one  corner  and  he  knew  all  about  it,  and 
ne  opens  up  at  half  past  5,  I  believe,  in  the  morning. 

Q.  What  hour  did  you  go  downtown  next  morning? — ^A.  I  don't 
know :  between  7  and  8  o'clock. 

Q.  You  have  said  thei:e  was  a  light  inside  your  house  on  that  night — 
could  it  be  seen  from  the  place  your  wife  was  attacked? — ^A.  Yes. 
sir;  the  doors  were  open,  as  I  stated,  and  I  had  the  house  screened 
myself,  and  you  could  see  clear  through  the  house. 

Q.  Was  there  anybody  in  the  house  at  that  time? — A.  Was  there 
anyone  in  the  house  at  the  time  of  my  wife  being  attacked? 

The  judge-advocate: 

I  will  read  that  again:  "Was  there  anybody  in  the  house  at  that  time]?**  The 
time  referred  to  when  your  wife  was  attacked,  says  the  court. 

A.  McClain  was  in  the  back  room  taking  a  bath;  Mrs.  IhTom  and 
Mrs.  McClain  were  sitting  in  the  front  room  talking,  with  a  bright 
light  burning. 

(The  witness  was  then  excused.) 

The  judge-advocate: 

I  would  like  the  indulgence  of  the  court  for  a  brief  recess.  I  have  sent  for  the  next 
witness  and  he  has  not  arrived,  but  will  be  here  in  a  very  few  minutes. 

The  court  then  took  a  recess  until  2.55  p.  m.,  at  which  hour  the 
members  of  the  court,  the  judge-advocate,  the  accused,  his  coimsel, 
and  the  reporter  resumed  their  seats. 

A.  LiTTLEriELD,  a  witness  for  the  prosecution,  was  duly  sworn  and 
testified  as  follows: 

DIRECT   EXAMINATION. 
QUESTIONS   BY  THE   JUDGE-ADVOCATB. 

Q.  Now,  I  will  caution  you  in  answering  my  questions  to  answer 
them  direct  to  the  court. — A.  Yes,  sir. 

Q.  Please  give  your  name,  your  residence,  and  your  occupation. — 
A.  Almas  Littlefield ;  I  live  in  Brownsville,  and'  am  deputy  sheriff 
of  Brownsville,  Cameron  County. 

^  Q.  How  long  have  you  been  living  in  Bro^vnsville  ? — A.  I  have 
lived  there  near  on  to  two  years. 

O.  What  position  did  you  hold  on  August  13,  1906?— A.  I  was 
imder  the  chief  of  police — that  is,  sometimes  I  was  working  with  him 
and  sometimes  I  wasn't.     I  held  no  rej]:u]ar  positicm  then  at  all. 

O.  But  you  were  under  the  chief  of  police  on  August  13,  1906,  as  I 
understand  you  to  say?— A.  No,  sh;  1  can't  say  that  I  was  exactly 
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under  him  that  day.  I  had  helped  him  and  would  help  him  when  he 
needed  my  assistance,  and  when  he  didn't  I  wouldn't. 

Q.  Wliere  were  you  on  the  night  of  August  13,  19061 — A.  I  was  in 
Brownsville. 

Q.  In  the  neighborhood  of  the  hour  of  midnight,  where  were  vou? — 
A.  1  had  went  to  my  place  of  residence  about  11.30  and  laid  down 
and  went  to  sleep. 

Q.  Where  is  your  place  of  residence? — A.  Rio  Grande  Hotel. 

Q.  Did  any  tiling  unusual  occur  upon  this  night  of  August  13,  1906; 
if  so,  please  state  fully  to  the  court  what  you  heard  and  saw? — A. 
Well,  1  was  awakened  about  12  o'clock  by  some  shots — one  or  two, 
probably — and  I  got  up  and  put  on  as  little  clothes  as  I  could  get  out 
m  town  with,  and  while  I  was  dressing  I  heard  several  more,  and  while 
I  was  going  downtown  there  must  have  been  something  like  a  hun- 
dred, or  probably  more  than  a  hundred,  shots>  and  I  run  down  to  the 
alley  between  Elizabeth  and 

Q.  Just' one  moment.  Will  you  go  to  the  map  and  point  out  as 
you  testify  where  you  were  at  various  times  that  night? — ^A.  (Wit- 
ness goes  to  map.)     Well,  I  come  down  from  up  here 

Q.  Name  the  streets,  please. — A.  I  was  on  Jefferson  street,  right 
about  here  (indicating). 

Q.  Jefferson,  between  what  streets? — ^A.  I  was  between  Twelfth 
and  Eleventh,  and  I  went  down  Eleventh  street  and  got  in  this  alley; 
here  it  is. 

Q.  W^hat  alley? — ^A.  The  alley  between  EKzabeth  and  Washington, 
and  I  come  down  this  alley  to  somewhere  to  in  here  (indicating) 

Q.  That  is  about  midway  between  Twelfth  and  Thirteenth,  or 
between  Eleventh  and  Twelfth.  You  are  pointing  between  Twelfth 
and  Thirteenth? — A.  Yes,  sir.  When  I  was  in  here  somewhere 
between  Eleventh  and  Twelfth,  in  the  alley,  I  seen  a  shot;  there  was 
one  shot  I  could  see  the  blaze,  and  I  heard  several  more  in  here. 

Q.  Where  is  that? — A.  Between  Twelfth  and  Thirteenth  in  the 
same  alley.  And  I  was  about  midway  of  this  same  alley  in  the  next 
block  between  Eleventh  and  Twelfth. 

Q.  You  pointed  then  to  about  where  you  saw  this  shot.  What  is 
that  building  ?  Has  it  got  any  number  on  it  in  that  map  ? — ^A.  Build- 
ing No.  3. 

Q.  What  is  that  building?— A.  That  is  the  Ruby  Saloon.  Well. 
when  I  seen  that  shot  there  I  stopped;  I  was  about  the  middle  oi 
this  block  in  the  alley  between  Eleventh  and  Twelfth,  and  when  I 
seen  this  shot  here  I  stopped  and  I  stood  there  I  reckon  maybe  a 
minute,  and  when  the  shot  was  fired  I  could  see  the  bimch  or  men 
standing  there  and  I  seen  them  further  up. 

Q.  Did  they  approach  you? — ^A.  They  came  toward  me  a  little 
piece.  I  didn't  know  they  were  moving  until  I  seen  them  here; 
that  was  probably  about  20  feet  back  from  the  mouth  of  the  alley 
of  Twelfth  street. 

Q.  What  were  they  doing  then  ? — A.  They  ran  on  there  and  stopped 
and  stood  there  maybe  not  half  a  minute  and  then  they  turned  oack 
and  when  they  started  back  this  way  I  followed  them  back  down 
this  way  and  they  come  along  here  (indicating)  and  when  I  was 
about  here,  back  of  tins  Ruby  Saloon,  why,  they  come  out  the  mouth 
of  this  alley  here.  We  were  both  running  right  against  the  side  of 
this  fence. 
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.  Q.  On  the  left-hand  side  of  the  alley? — A.  Yes,  sir;  when  they 
went  out  the  mouth  of  the  alley  here  (indicating). 

Q.  On  what  street? — A.  Thirteenth  street.  All  of  them  come 
right  around  this  way  and  turned  when  I  got  about  to  this  place  here 
(indicatinjg). 

Q.  A  little  beyond  the  Ruby  Saloon? — ^A.  Yes,  sir;  probably  a 
couple  of  doors,  1  heard  some  shooting  back  over  here. 

Q.  Where  is  that? — A.  On  Washington  street,  somewhere  along 
about  there.  I  stopped  there  and  stood  there  until  they  got  there 
(indicating). 

Q.  How  long  did  that  shooting  on  Washington  continue? — ^A.  That 
didn't  last  very  long. 

Q.  How  long  a  time  elapsed  when  you  lost  sight  of  these  men  com- 
ing out  of  the  alley  until  you  heard  these  shots  on  Washington  street? 
A.  I  had  run  maybe  20  or  30  steps. 

Q.  A  very  brief  moment? — A.  You  might  say  half  a  minute  or 
something  like  that.  When  the  firing  stopped  over  here  on  Washing- 
ton street  I  run  to  this  corner. 

Q.  Comer  of  what? — A.  Comer  of  Thirteenth. 

(J.  For  convenience  we  have  decided  to  call  that  Cowen  alley. — 
A.  When  I  got  to  that  comer  and  I  seen  these  people  coming  right 
along  there. 

Q.  Where  is  that?— A.  On  Washington  and  Thirteenth.  They 
were  running  diagonally  across  Washington  and  Thirteenth  streets. 

Q.  Before  you  go  any  further,  are  you  familiar  with  the  position  of 
that  street  light  on  the  comer? — A.  Yes,  sir. 

Q.  Is  it  correctly  marked  on  that  map?— A.  No,  sir;  that  street 
light  is  right  there  in  that  comer. 

Q.  It  would  then  be  directly  across  Thirteenth  street  toward  the 

?ost  on  the  same  street.  It  is  now  marked  on  the  right-hand  side  of 
f^ashington? — A.  That  is  on  the  right-hand  side  of  Washington  and 
on  the  wrong  side  of  Thirteenth;  it  ought  to  be  r^ht  there  (incncating). 

Q.  Will  you  continue,  please? — A.  When  I  got  here,  just  as  I 
came  to  the  comer  I  looked  around  here;  I  ran  around,  and  they 
were  going  right  across  here;  they  went  right  over  toward  this 
comer. 

Q.  Comer  of  what? — A.  Comer  of  Washington  and  Thirteenth. 

Q.  And  when  they  got  further? — A.  They  were  out  of  my  sight, 
and  I  come  on  up  here  and  turned  around  and  went  right  up  here  to 
Mr.  Tate's  house,  and  got  in  the  house  there  where  he  lived;  it  is 
either  one  of  the  two  of  these  houses — that  one  there,  I  believe. 

Q.  That  is  next  door  to  the  house  marked  what  number? — A.  Next 
door  to  the  house  marked  ^'6;''  next  door  to  Mr.  Starck's.  That 
is  about  all  I  seen  of  them.  I  got  in  there  and  waited  some  little 
time — probably  ten  minutes;  I  wasn't  sure  just  what  time  I  stopped 
there ;  out  when  I  went  out  I  went  out  here  and  went  up  to  the  cor- 
ner of  Washington  and  Twelfth  streets  and  there  was  a  squad  of  sol- 
diers coming  tnore;  I  met  a  bimch  of  soldiers  on  the  comer  of  Wash- 
ington and  Twelfth. 

Q.  What  did  you  do  then? — A.  I  turned  and  went  back  into 
Tate's  house. 

Q.  What  did  you  do  that  for?— A.  They  hollered  at  me  to  stop, 
and  they  threw  their  guns  over  toward  me,  and  I  jumped  the  fence, 
right  along  in  here  somewhere,  and  there  is  a  little  low  stone  wall, 
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probably  18  or  20  inches  high,  there,  and  I  jumped  over  the  fence, 
and  there  is  another  fence  there,  and  I  went  around  on  back  into  Mr. 
Tate^s  house. 

O.  What  was  your  object  in  getting  back  into  Mr.  Tate's  house? — 
A.  My  opinion  was  that  they  were  coming  down  there  to  shoot  up 
his  house,  and  I  went  back  there  and  then  I  wanted  to  get  away 
from  them. 

Q.  Did  you  go  back  there  to  protect  Mr.  Tate,  or  him  to  protect 
you? — ^A.  That  was  my  intention  when  I  got  back  there.  My  inten- 
tion was  to  protect  niyself. 

Q.  I  am  going  to  take  you  back  to  Cowen  alley  and  Thirteenth 
street.  You  say  as  you  came  out  of  the  mouth  of  the  alley  you  saw 
some  men  going  across  the  street  at  Thirteenth  and  Washin^on;  did 
any  of  them  look  back  at  you? — ^A.  Yes,  sir;  one  looked  back. 

Q.  Describe  his  appearance,  as  near  as  you  can?— A.  He  was  a  tall, 
slender  man,  and  he  was  a  very  black  man. 

Q.  Do  you  mean  by  that  he  was  a  negro  ? — A.  I  would  mean  he  was 
a  negro. 

Q.  Or  a  dark-skinned  white  man? — A.  I  would  mean  he  was  a 
netrro. 

Q.  Was  there  anything  about  the  appearance  of  the  other  men  that 
attracted  your  attention? — A.  No,  sir;  nothing  more  than 

Q.  Their  dress  or  anytliing  else? — ^A.  They  were  in  soldiers'  uni- 
forms and  had  their  gims. 

Q.  What  kind  of  imifornis? — A.  They  wore  a  khaki  uniform. 
Tliat  is,  the  pants;  and  some  of  them  had  a  coat  and  some  in  their 
shirt  sleeves. 

Q.  Are  you  fairly  familiar  with  the  policemen  of  Brownsville? — ^A. 
Yes,  sir. 

Q.  Any  of  these  people  that  voii  have  described,  could  they  have 
been  some  of  the  Brownsville  police? — A.  No,  sir. 

Q.  Why  not?— A.  Well,  because  I  know  them — am  personally 
acquainted  with  every  one  of  them. 

Q.  Are  you  personallv  acquainted  with  every  man  on  the  police 
force  down  there? — A.  Ves,  sir.  If  I  don't  know  the  men's  names, 
I  know  the  men.  I  have  been  right  there  with  them  every  day  for 
ch:se  onto  a  couple  of  years. 

(^.  Compare  tlie  size  of  the  men  you  saw  with  the  size  of  the  Browns- 
ville police. — ^A.  There  is  a  whole  lot  of  difference  in  them. 

Q.  In  what  way? — A.  The  Bro^\^lsville  police  as  a  general  rule — 
there  ainU.  but  one  or  two  that  ain't  very  big  chunky,  fat  fellows. 

Q.  How  about  their  height? — A.  The  police — I  can't  tell  you 
exactly  their  height.  They  are  about  my  height  and  some  of  tnem 
larger — some  of  them  great  big  ones. 

Q.  Most  of  them  corpulent — most  of  them  are  rather  rotund,  or 
rather  fat? — A.  Yes,  sir;  most  of  them  fat. 

Q.  And  these  people  you  saw  coming  up  that  street  or  alley,  they 
were  not  fat  ? — A.  No,  sir;  they  wasn't  none  of  them  as  fat  as  them 
policemen. 

Q.  At  what  gait  were  these  people  that  you  have  described  as  sol- 
diers going  ?    Were  they  walking  or  running  ? — A.  They  were  running. 

Q.  In  what  manner  were  tney  holding  those  weapons  in  their 
hands? — A.  They  were  holding  tliem  dowTi  in  their  hands  that  way, 
witli  the  muzzle  of  the  guns  pointing  down.    They  were  stooping 
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down  that  way  (indicates  by  stooping),  running  with  the  gun  grasped 
about  midway,  with  the  muzzle  pointing  toward  the  ^oimd. 

Q.  Do  you  suppose  these  men  coula  have  been  Mexicans  mas-« 
queradin^  as  solcuers?— A.  They  didn't  look  like  it  to  me. 

(The  witness  takes  his  seat.) 

Q.  Now,  about  what  time  did  all  this  happen,  to  the  best  of  your 
recollection? — ^A.  About  12  o'clock.  I  never  looked  to  see  what  time 
it  was  when  it  happened. 

Q.  About  how  manv  shots  do  you  think  was  fired  into  the  Ruby 
Saloon! — ^A.  I  couldn't  tell  you  exactly;  there  might  have  been  3, 
or  there  might  have  been  5  or  6  or  7. 

Q.  There  was  more  than  one? — ^A.  I  seen  the  flash  of  one  gun  very 
distinctly. 

Q.  Did  you  glance  into  the  Ruby  Saloon  when  you  were  progressing 
up  the  alley  with  your  shoulder  to  the  wall?— A.  No,  sir;  I  was 
looking  kind  of  in  front  of  me. 

Q.  Did  you  ever  testify  beiore  the  grand  jury  about  this  affair? — • 
A.  No,  sir. 
'  Q.  Before  the  Citizens'  Committee  ?-^A.  No,  sir. 

Q.  Or  before  the  so-called  Purdy  investigating  committee? — ^A.  No, 
sir;  I  can't  say  that  I  did.  I  never  seen  Mr.  Purdy.  I  talked  with 
Mr.  Creager  some  about  this  business  after  Mr.  Purdy  had  left. 

Q.  That  was  after  he  had  left? — ^A.  Yes,  sir;  that  was  after  Mr. 
Purdy  was  gone. 

Q.  Are  you  fairly  familiar  with  firearms?—  A.  I  suppose  so. 

Q.  Are  you  fairly  familiar  with  the  sounds  of  various  firearms?  I 
mean  by  that  whether  shotguns,  revolvers,  or  cannons? — ^A.  Yes,  sir, 

Q.  What  did  these  first  shots  soimd  like  they  had  come  from?— 
A.  They  sounded  like  they  had  come  from  a  high-powered  gun. 

(The  reporter  read  the  last  question  and  answer  at  request  of  coim- 
sel  for  the  accused.) 

Q.  To  the  best  of  your  recollection,  how  long  a  time  did  all  this 
firing  continue  until  you  saw  these  men  passing  the  light  at  the  comer 
of  Washington  and  Thirteenth  streets? — A.  Well,  I  couldn't  tell  you 
just  exactly;  it  might  have  been  maybe  eight  or  nine  minutes;  some- 
where along  about  that.  I  wasn't  paying  a  great  deal  of  attention  to 
the  time. 

Q.  Did  you  hear  any  bugle  calls  that  night? — A.  Yes,  sir. 

Q.  Had  the  bugle  calls  sounded  before  you  saw  these  men  passing 
the  comer  of  Thirteenth  and  Washington,  or  did  it  soimd  after  they 
had  passed? — ^A.  There  was  one  sounded  just  afterwards,  while  I  was 
running  across  the  street  myself — across  Washington  street — there 
was  one  sounded  then. 

Q.  The  men  at  that  time  had  passed  on  up  Washington  street 
toward  the  post? — A.  They  had  gone  up  that  w;ay;  yes,  sir. 

CKOSS-EXAMINATION. 
QUESTIONS   BY  COUNSEL  FOR  THE   ACCUSED. 

Q.  How  old  are  you,  Mr.  Littlefield  ? — ^A.  Twenty-six. 

Q.  What  have  you  been  doing  for  a  living  all  your  life? — A.  Well, 
I  have  been  farming;  I  have  worked  on  a  ranch  during  my  life  and  I 
have  worked  on  the  railroad  some. 

Q.  You  said  you  Uved  in  Brownsville  two  years? — ^A.  No,  sir;  I 
lived  there  close  to  two  years — not  two  years. 
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Q.  What  did  you  do  during  that  two  years? — ^A.  I  worked  on  the 
railroad  awhile  while  I  Uvea  in  Brownsville,  and  I  have  been  an 
officer  down  there  awhile. 

Q.  Tell  us  exactly  when  you  were  an  officer  down  there?  We  want 
to  know. — ^A.  I  can't  tell  you  just  exactly,  but  it 

The  court: 

If  you  please,  speak  a  little  louder. 

A.  I  say  I  can't  tell  just  exactlv.  The  next  evening,  after  the  even- 
ing of  the  14th,  Mayor  Combe  asked  me  if  I  would  go  on  as  a  special 
officer — go  on  the  police  force  as  a  special  officer. 

Q.  Was  that  the  first  time  you  had  been  an  officer  of  the  police 
force  of  Brownsville  ? — A.  As  a  regular  officer.  As  to  working  every 
day,  you  might  say  that  it  was.  I  had  done  some  work  with  the  chief 
of  police  before  that  when  it  was  necessary — when  he  needed  men. 

Q.  Tell  the  court  exactly  what  service  you  had  had  with  the  police 
force  of  Brownsville,  both  before  and  after  this  shooting. — ^A.  Well, 
before  the  shooting,  in  going  to  Mexican  dances  around  there,  some- 
times I  would  go  out  with  the  police  there  and  I  would  be  there  and  if 
the  police  called  on  me  I  helped  them. 

Q.  Were  you  employed  regularly  or  irregularly  on  the  police 
force  under  pay  any  time  before  August  14?  If  so,  tell  the  court 
exactly  when  and  what  compensation. — A.  I  got  none  at  all. 

Q.  Then  was  your  service  on  the  police  force  voluntary  service  ? — 
A.  Certainly  it  was  voluntary  service. 

Q.  How  much  of  it,  and  when? — A.  Well,  I  am  not  prepared  to 
say  just  exactly  when  it  was  and  how  many  times. 

Q.  Give  us  your  best  recollection  of  what  service  you  gave,  and 
when,  previous  to  August  14. — A.  Previous  to  August  14 — well,  I 
remember  one  time  up  at  a  Mexican  baile  the  police  were  having  a 
right  smart  trouble  up  there  with  dnmk  men. 

Q.  When  was  this? — A.  I  don't  know  what  night  it  was.  I  kept 
no  memorandum  of  the  time. 

Q.  With  respect  to  August  13,  give  us  your  best  recollection  as 
near  as  you  can  fix  the  day. — A.  It  might  have  been  along  about  the 
middle  of  July. 

Q.  Was  it? — A.  I  can  not  say  positively  it  was. 

Q.  Might  it  have  been  in  June  ? — A.  No,  sir. 

Q.  Was  it  in  July? — A.  I  can't  say  positively  that  it  was  in  July. 
It  might  have  been  alonp;  about  the  first  part  of  August. 

Q.  Is  that  the  only  time  you  had  served  on  the  police  force  pre- 
vious to  that  that  you  can  recall? — A.  No,  sir;  I  recall  once  taking 
a  man  to  the  county  coiu-t-house — carried  him  and  put  him  in  jail. 

Q.  What  day  was  that? — A.  I  don't  know  what  date  it  was. 
Some  time  durmg  the  summer. 

Q.  Give  us  your  best  recollection? — A.  It  might  have  been  some- 
time along  in  July. 

Q.  Was  it? — A.  I  can't  say  that  it  was. 

Q.  Will  you  say  it  was  not  ? — ^A.  No,  sir. 

Q.  Was  there  any  other  tirpe  you  were  employed  on  the  police 
force? — A.  I  can't  remember  any  other  time. 

Q.  So  that  twice  you  were  employed  on  the  poUce  force  of  Browns- 
ville for  special  work? — A.  Twice,  that  I  remember  of. 

Q.  Tell  the  court  just  what  you  did  on  each  occasion  and  how  long 
it  took  you. — ^A.  One  time  it  took  me  about  a  couple  of  hours. 
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Q.  What  did  vou  do? — A.  Taken  a  man  from  the  dance  down  to 
the  jail  and  put  nim  in  jail,  and  went  back  up  there  and  helped  the 
pohce  put  out  a  bunch  of  drunks. 

Q.  Where  was  this? — ^A.  That  was  a  dance  hall  caUed  the  Deliche, 

Q.  Did  you  have  any  regular  work  at  that  time? — ^A.  No,  sir;  not 
right  at  that- time. 

Q.  Then,  take  up  the  other  occasion.  What  did  vou  do  on  this 
other  occasion  that  might  have  been  in  July  last  vear?— A.  A  poUce- 
man  went  into  the  county  court-house  there  with  a  prisoner  and  he 
turned  him  over  to  me  and  later  I  taken  him  around  and  put  him  in 
jail. 

Q.  How  long  did  this  duty  last? — A.  It  might  have  lasted  five 
minutes  or  eight  minutes — ^maybe  ten  minutes. 

Q.  Then  if  I  understand  it,  you  might  have  been  employed  twice, 
once  lasting  for  a  matter  of  two  hours  and  another  time  five  to  ten 
minutes? — ^A.  Yes,  sir. 

Q.  Get  any  pay  for  this? — A.  No,  sir. 

Q.  What  did  you  do  now  during  the  last  year  from  April  to  Septem- 
ber?   Did  you  have  any  regular  work? — A.  From  April  to  September? 

Q.  Yes. — ^A.  Let  me    see — ^had  no  regular  work;  no,  sir. 

Q.  Then  you  simply  took  up  these  jobs  with  the  poUce  as  an 
accommodation  to  them? — A.  i es,  sir;  as  an  accommodation  to 
the  chief. 

Q.  Were  you  sworn  in  at  all  previous  to  August  14  ? — A.  No,  sir. 

Q.  Were  you  sworn  in  August  14  as  a  special  policeman? — A.  The 
night  of  August  14?     Yes,  sir. 

Q.  How  long  did  you  serve  in  that  capacity? — ^A.  I  served  in  that 
capacity  until  the  mg^ers  left  town 

Q.  Aiid  then  you  were  dropped  ? — A.  Yes,  sir. 

Q.  Did  you  get  a  compensation  for  that?— A.  Yes,  sir. 

Q.  Where  were  you  stationed  as  a  special  poUceman? — ^A.  I  was 
stationed — I  don't  know.  I  was  in  the  moutn  of  an  alley — let  me 
see ;  it  was  Thirteenth.     It  might  be  the  alley  between  Jefferson  street. 

Q.  Where  were  you  living  on  the  night  of  the  13th?— A.  In  Browns- 
ville. 

Q.  Whereabouts? — A.  Rio  Grande  Hotel. 

Q.  Paying  your  board  there? — A.  No,  sir;  I  wasn't  paying  any 
board  there. 

Q.  Working  for  the  place  at  all? — ^A.  No,  sir. 

Q.  Didn't  nave  to  pay  board? — A.  I  didn't  have  to  pay  board. 

Q.  Did  you  have  a  watch  that  night  ? — A.  No,  sir. 

Q.  You  didn't  own  any  watch? — ^A.  No,  sir. 

Q.  You  said  you  went  home  about  midnight — about  11.30? — ^A. 
Yes,  sir. 

Q.  Where  did  you  leave  from  to  go  home? — ^A.  I  can't  just  exactly 
tell  you.     I  had  been  down  in  town. 

Q.  What  had  you  been  doing  that  evening  up  to  the  time  you 
left? — A.  I  had  been  around  the  house  most  of  the  evening,  I  sup- 
pose, and  had  been  down  to 

Q.  You  say  you  suppose — were  you? — ^A.  I  said  I  suppose. 

Q.  Were  you? — ^A.  I  can't  say  that  I  was. 

Q.  Where  were  you? — ^A.  I  was  in  Brownsville;  I  was  around  on 
the  street  and  at  home. 
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Q.  And  you  can't  teU  anything  about  your  movements  up  to 
11.30? — ^A.  I  can  tell  I  was  probaBly  somewhere  between  the  post- 
office  and  the  Miller  Hotel  alon^  on  Elizabeth  street. 

Q.  All  the  time  up  to  11.30?— A.  I  couldn't  say  I  was.  I  went 
home  probably  for  supper. 

Q.  Were  you  in  any  saloons  up  to  11.30? — A.  I  don't  remember;  I 
can't  say  that  I  was. 

Q.  Will  you  say  you  were  not? — ^A.  No,  sir. 

Q.  Hadyoubeendrinkingany  that  ni^ht?— A.  No,  sir. 

Q.  You  are  sure  about  that^A.  Positive.. 

Q.  Hadn't  drunk  anything  at  aU? — ^A.  Might  have  taken  a  drink 
or  two ;  might  have  taken  a  glass  of  beer;  can't  say  that  I  did. 

Q.  You  won*t  say  that  you  did  not?— A.  Won't  say  that  I  didn't; 
I  don't  remember. 

Q.  Can  you  recall  any  persons  that  you  were  with  at  all  that  night 
up  to  11.30?— A.  Yes,  sir. 

Q.  Who  were  they  and  where  ? — ^A.  I  was  with  my  stepfather  and 
my  mother  and  a  couple  of  my  stepsisters  for  a  while,  and  later  on  I 
went  downtown. 

Q.  Tell  us  just  where  you  were  with  them?  I  want  to  get  your 
movements  that  night,  i  ou  have  traced  them  very  accurately  after 
11.30;  we  want  to  get  them  up  to  11.30. 

(The  reporter  was  requested  to  read  the  question.) 

Q.  (Continued.)  Where  were  you?  You  said  you  were  with  your 
stepfather? — ^A.  We  were  at  home. 

(4.  Where  was  your  house? — ^A.  Rio  Grande  Hotel. 

Q.  Were  they  living  at  that  hotel? — ^A.  Yes,  sir. 

Q.  How  long  did  you  stay  there? — ^A.  I  don't  know  exactly  what 
hour  I  left  there.  I  was  there  after  dark  but  it  seems  to  mel  went 
downtown  with  a  fellow  named  Campbell;  I  won't  be  positive. 

Q.  Do  you  know  his  full  name? — A.  Sam  Campbell. 

Q.  Tell  us  where  you  went  with  him. — A.  I  think  we  must  have 
went  to  the  post-office;  I  am  not  positive. 

Q.  Did  you? — ^A.  I  am  not  positive. 

O.  Tell  us  the  rest  of  it. — ^A.  That  is  about  all,  I  reckon.  I  was 
with  Campbell  some  time — might  say  between  8  o'clock  and  10 
o'clock.     He  went  back  to  the  hotel  and  I  stayed  downtown. 

Q.  Where  were  vou  when  he  went  back? — A.  Where  was  I? 

Q.  Yes;  you  safd  he  went  back. — ^A.  Maybe  we  was  on  the  comer 
of  Elizabeth  and  Twelfth  streets. 

Q.  W^ere  you  on  the  comer? — A.  I  can't  say  positive  that  I  waa. 
I  paid  no  attention  to  anything  about  that. 

Q.  Anything  else  you  did? — ^A.  Nothing  that  I  can  remember  of. 

Q.  Talk  to  anybody  else  ? — ^A.  I  suppose  I  talked  to  quite  a  number. 

Q.  We  want  to  know  who  they  were? — ^A.  I  can't  tell  you  exactly 
who.  I  moot  probably  a  hundred  men  on  the  street  every  night. 
There  was  several  custom-house  odioers,  and  I  probably  met  several 
of  them. 

Q.  You  doii*t  remember  any  single  saloon  you  went  into  before 
11.30  that  night?  —A.  No,  sir;!  don't.  I  might  have  went  into  Mr. 
Woller's  saloon. 

Q.  Did  you  go  in  thoro?     A.  I  can't  say  that  I  did. 

Q.  You  won  t  say  that  you  didn't? — A.  No,  sir. 
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Q.  Will  you  say  you  went  into  any  other  saloon  .that  night? — ^A. 
No,  sir. 

Q.  And  won't  say  you  did  not? — ^A.  Won't  say  that  I  didn't; 
don't  remember. 

Q.  You  say  you  were  awakened  about  12  by  some  shots? — ^A. 
Somewhere  just  about  12  o'clock. 

Q.  How  many  shots  did  you  hear  first? — ^A.  First,  I  heard  one 
shot — one  or  two. 

Q.  What  did  they  sound  like? — ^A.  They  sounded  like  a  high- 
powered  gun. 

Q.  That  is  the  first  you  heard? — A.  Yes,  sir. 

Q.  Where  were  they?  Could  you  locate  them? — ^A.  When  I  first 
heard  them  I  thought  they  were  down  about  the  mouth  of  Elizabeth 
street,  where  Elizabeth  comes  into  the  garrison;  somewheres  down 
there  about  the  Leahy  Hotel.  That  was  my  opinion  when  I  was  at 
home.     They  were  in  that 'direction;  that  is  aU  I  could  tell. 

Q.  How  long  firfter  that  before  you  heard  the  next  shots  you  spoke 
of  ?— A.  It  wasn't  very  long;  I  don't  know;  it  might  have  been  five 
seconds — something  lite  that. 

Q.  Then  how  many  did  you  hear? — ^A.  Must  have  been  three  or 
four  that  time. 

Q.  What  did  they  sound  like? — A.  Just  like  the  others. 

Q.  High-powered  gun? — ^A.  Yes,  sir;  high-powered  gun. 

Q.  Then  now  long  oef ore  you  heard  the  next  one? — ^A.  Might  have 
been  a  couple  of  seconds. 

Q.  And  now  many  did  you  hear  then? — ^A.  There  was  a  good  deal 
of  them. 

Q.  And  what  did  they  sound  like? — ^A.  Just  like  the  balance. 

Q.  You  were  dressing  all  this  time? — ^A.  About  that  time  I  had 
done  got  what  clothes  I  went  downtown  with  on. 

Q.  What  did  you  put  on? — ^A.  I  put  on  a  pair  of  shoes  and  my  pants 
and  a  coat. 

Q.  And  a  hat? — ^A.  Put  on  my  hat;  I  taken  that  along  with  me. 

Q.  How  long  did  it  take  you  to  do  this? — ^A.  Taken  me  probably — 
it  might  have  taken  me  about  twelve  seconds — ^maybe  fifteen. 

Q.  You  dressed  in  twelve  or  fifteen  seconds? — ^A.  I  didn't  say  that 
I  did;  it  might  have  been  half  a  minute. 

Q.  Is  that  your  best  judgment  now — that  it  took  you  half  a 
minute  to  dress? — ^A.  Well,  we  will  let  it  go  at  half  a  minute. 

Q.  Where  were  you  in  the  hotel? — ^A.  In  the  front  room. 

Q.  What  floor? — ^A.  On  the  second  floor  in  the  room  facing  right 
over  the  street. 

Q.  Which  street? — ^A.  Jefferson. 

Q.  And  the  entrance  to  the  hotel  is  on  what  street? — ^A.  Jefferson. 

Q.  How  loijg  did  it  take  you  to  get  down  on  the  street? — ^A.  The 
head  of  the  stairs  is  right  m  about  6  or  8  feet  of  my  room  and  the 
stairs  comes  right  out  on  the  street,  and  it  might  nave  taken  me 
probably  ten  seconds  or  may  half  a  minute  to  get  down  there. 

Q.  Didit  take  you  half  a  minute? — ^A.  I  can't  say  that  it  did. 

Q.  What  is  your  best  judgment? — ^A.  Somewhere  about  that  time, 

Q.  Then,  from  the  time  you  first  heard  these  shots  until  you  got 
down  on  the  street  it  was  a  minute? — ^A.  Minute,  or  probably  a  little 
over  a  minute. 
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Q.  How  much  over  a  minute? — ^A.  I  don't  know. 

Q.  What  is  your  best  judgment? — ^A.  It  might  have  been  a  minute 
or  maybe  a  minute  and  a  half. 

Q.  fs  a  minute  and  a  half  your  best  judgment? — A.  Well,  let  it  go 
at  a  minute  and  a  half. 

Q.  How  much  more  firing  had  you  heard  than  what  you  have  told 
us,  in  that  minute  and  a  half? — A.  When  I  was  going  downstairs  I 
heard  some  more. 

Q.  How  many  did  you  hear  then? — A.  I  don't  know  how  many 
there  were  then. 

Q.  Give  us  your  best  judgment. — A.  Maybe  10  or  16  or  12;  I  can't 
make  any  accurate  guess  at  that  at  all. 

S.  Was  it  continuous,  or  how  did  it  come? — ^A.  They  would  fire  a 
ey  and  then  stop,  and  then  in  a  second  or  two — and  then  some  more. 
Q.  How  many  of  thejpe  volleys  did  you  hear  up  to  the  time  you 

fot  down  on  the  street? — A.  I  couldn't  tell  you  how  many  of  them, 
never  counted  them.     After  I  got  started  I  wasn't  listemng  much. 

Q.  Give  us  your  best  recollection. — A.  Maybe  there  was  from  the 
first — there  might  have  been  three  or  four  different  bunches  of  shots 
until  I  got  on  the  street  and  got  to  running. 

Q.  You  didn't  commence  to  run  until  you  got  down  on  the  street? — 
A.  I  was  running  from  the  time  I  left  my  room,  but  I  didn't  get 
started  plum  good  until  I  got  on  the  street. 

Q.  And  you  were  nmning  toward  the  shots? — ^A.  No,  sir;  I  run 
upon  Eleventh  street,  until  I  got  to  the  alley  between  Elizabeth  and 
Washington. 

Q.  Now,  how  far  did  you  say  it  was — how  many  blocks — from  the 
hotel  down  to  Washington  street? — A.  Down  to  Washington  street — 
the  hotel  is  on  the  next  street  beyond  Adams. 

Q.  What  street?— A.  Between  Eleventh  and  Twelfth. 

Q.  How  many  shots  then  did  you  hear  up  to  the  time  you  started 
to  run  real  good? — A.  I  didn't  count  them;  there  was  a  whole  lot  of 
them. 

Q.  And  you  located  those  shots  where? — A.  I  located  them  down 
there  in  the  lower  end  of  town. 

Q.  Whatdoyoumeanby  the  lower  end  of  town? — A.  Down  toward 
the  garrison. 

Q.  Had  they  changed  in  location  at  all? — A.  They  seemed  to  be 
comin|:  further  up  the  street  toward  the  post-oflBce. 

Q.  Was  that  during  this  minute  and  a  half  up  to  the  time  you  got 
downstairs  and  commenced  to  run  when  you  aetermined  they  were 
coming  uptown? — A.  It  seemed  that  way  to  me. 

Q.  Did  it  soom  that  way  to  you  at  the  time?  That  is  what  we 
want. — A.  Yes,  sir;  it  did. 

Q.  Now,  then  you  commenced  to  run  good? — A.  Yes,  sir. 

Q.  And  you  ran  right  down  toward  that  street  and  you  thought 
they  wore  coming  up  that  way? — A.  I  thought  they  were  coming  up 
Elizabeth  street;  that  was  my  opinion  at  the  time. 

Q.  You  were  making  for  ifilizabeth  street?— A.  Yes,  sir. 

Q.  You  wanted  to  get  into  the  mix  up? — A.  I  wanted  to  go  and  see 
what  was  the  matter. 

(5.  You  were  running  to  overhaul  this  shooting? — ^A.  My  idea  in 
going  that  way  was  to  get  in  front  of  it. 
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Q.  That  would  put  you  right  in  the  mix  up  of  it,  wouldn't  it?—- A. 
I  expect  it  would, 

Q.  How  many  shots  did  you  hear,  or  volleys,  from  the  time  you 
took  up  this  good  run  you  spoke  of  until  you  got  down  to  the  alley?— 
A.  I  haven't  the  least  idea.  It  might  nave  been  three  or  four.  I 
wasn't  counting  them. 

Q.  Only  three  or  four? — A.  I  couldn't  say  how  many  there  were. 

Q.  How  long  did  it  take  you  to  run  down  there? — ^A.  It  didn't  take 
me  very  long. 

Q.  Give  us  the  time. — ^A.  Maybe  foiu*  minutes  to  get  down  to  the 
alley. 

Q.  And  after  you  have  got  to  the  alley — ^we  have  now  decided  to 
call  it  Co  wen's  alley — that  is  on  Eleventh  street,  was  it?— A.  I  was  on 
Eleventh  street;  I  was  running  down  Eleventh  street. 

Q.  When  you  got  down  to  Eleventh  street  and  Cowen's  alley  you 
had  consumed  then  five  and  a  half  minutes.  Where  was  this  finng 
then? — ^A.  When  I  got  there  it  was  still  down  toward  the  garrison. 

Q.  Did  you  turn  down  this  alley,  then?— A.  I  ran  down  the  alley 
then  toward  it. 

Q.  How  far  did  you  go  down  it? — ^A.  I  run  down  there  first  to 
about  the  center  of  the  block  between  Thirteenth  and  Twelfth  streets 
before  I  seen  or  got  s^ht  of  anyone  doing  the  shooting. 

Q.  How  long  did  it  take  you  to  get  down  there? — ^A.  I  haven't 
much  idea  about  that. 

Q.  Give  us  your  best  recollection. — ^A.  It  might  have  taken  a 
minute  and  a  Half  or  two  minutes. 

Q.  Now,  we  have  traced  your  movements  for  seven  minutes.  Now, 
at  the  end  of  seven  minutes  vou  were,  as  I  understand  you,  in  Cowen's 
alley  midway  between  Twenth  and  Thirteenth  streets? — ^A.  Yes,  sip. 

Q.  And  the  parties  that  were  shooting  were  where? — ^A.  They  were 
about  midway  Detween  Twelfth  and  Thirteenth  streets  in  the  alley — 
not  quite  midway — right  ahead  of  me. 

Q.  How  far  from  you? — ^A.  They  were  about  100  yards,  maybe. 

Q.  They  were  then  in  the  middle  of  the  block  between  Thirteenth 
and  Fourteenth? — ^A.  No,  sir. 

Q.  I  tmderstood  you  to  say  you  were  in  the  alley  between  Twelfth 
and  Thirteenth? — ^A.  No,  sir. 

Q.  Where  were  you? — ^A.  I  was  in  the  alley  between  Twelfth  and 
Eleventh. 

Q.  They  were  in  the  alley  between  Twelfth  and  Thirteenth? — ^A. 
Yes,  sir. 

Q.  Did  you  see  them  there  ? — ^A.  Yes.  sir. 

Q.  How  many  were  there? — ^A.  I  couldn't  tell  you.  I  didn't  count 
them.     I  wouldn't  have  knew  they  were,  only  I  saw  the  shots. 

Q.  How  many  shots  did  you  see  fired  there? — ^A.  I  saw  one  shot. 

Q.  Was  that  al^you  heard  fired  there? — ^A.  No,  sir. 

Q.  How  many  did  you  hear  fired  there? — ^A.  Maybe  four  or  five; 
more  fired  down  that  way. 

Q.  And  how  long  did  you  say  the  men  stood  there  ? — ^A.  They  didn't 
stand  there;  they  might  have  stood  there  fifteen  seconds  after  that 
shot  was  fired. 

Q.  Did  ycu  see  anybody  else  but  that  bxmch  of  men? — ^A.  In  my 
runt 
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Q.  Yes. — ^A.  Passed  a  Mexican  on  the  street. 

Q.  Where  did  you  pass  him? — A.  Up  on  Eleventh  street. 

Q.  Whereabouts? — A.  I  think  he  was  on  Eleventh  street  between 
Washin^on  and  Adams. 

Q.  Was  he  there? — ^A.  Can't  say  positively  that  he  was. 

Q.  What  is  your  best  recollection? — A.  That  is  my  opinion  that 
he  was  right  m  there. 


Q.  What  was  he  doing? — A.  He  was,numing-. 


How  was  he  dressed? — ^A.  I  think  he  had  on  a  pair  of  black 
pants,  and  I  don't  believe  he  had  on  any  coat  at  alL 

Q.  Was  he  running  away  from  the  firmgl — A.  He  was  going  in  the 
other  direction. 

Q.  Running  away  from  the  firing,  was  he? — A.  Yes,  sir. 

Q.  How  lon^  did  you  stand  stiB  there  at  that  place  in  the  alley 
between  Twelfth  and  Thirteenth — midway  between  Twelfth  and 
Thirteenth? — ^A.  I  stopped  there  until  they  quit  firing  and  I  might 
have  stood  there  half  a  minute. 

Q.  That  makes  seven  and  a  half  minutes.  Now,  you  say  these 
men  turned  to  go  back? — ^A.  They  come  further  up. 

O.  How  much  further  up  did  they  come? — ^A.  It  might  be  about 
75  feet — something  like  that. 

Q.  How  close  to  the  alley? — ^A.  About  20  feet. 

Q.  I  meant  to  say  how  close  to  Twelfth  street? — ^A.  About  20  feet. 

Q.  And  that  made  them  how  close  to  you? — ^A.  That  made  them, 
mavbf? — well,  about  280  feet  from  me. 

Q.  And  (lid  you  have  any  opportunity  to  segregate  them,  deter- 
mine how  manv  were  there?— A.  No,  su*;  I  didn't,  it  was  dark  in 
there  and  I  could  just  see  the  bunch. 

Q.  You  don't  know  how  many  there  were? — ^A.  No,  sir. 

Q.  Could  you  tell  how  they  were  dressed? — ^A.  Couldn't  see  how 
thcv  were  dressed  in  there. 

(J.  Did  you  hear  any  bullets  whistling  over  you? — A.  I  heard 
quite  a  number  whistling  over  me  during  the  nipht. 

Q.  I  mean  during  this  time  you  were  m  the  alley? — ^A.  No,  sir. 

Q.  There  were  no  bullets  wKistling  over  yoti  there? — ^A.  No,  sir. 

Q.  So  that  from  the  time  you  turned  into  that  alley  between  Wash- 
ington and  Elizabeth,  or  Cowen's  alley,  you  heard  no  bullets  whistling 
over  you  ? — A.  If  any  passed  over  me  1 4aken  no  notice  of  them. 

Q.  W^hat  position  were  you  in  all  this  time  ? — ^A.  Well,  I  never  kept 
much  recorcl  of  my  position  while  I  was  running. 

Q.  But  while  you  were  in  the  alley  there?— A.  I  got  up  as  flat 
agamst  the  wall  as  I  could. 

O.  Why  did  you  do  that? — ^A.  I  thought  they  might  take  a  notion 
to  nre  a  snot  or  two  up  my  way. 

S.  You  don't  think  they  were  firing  a  shot  or  two  up  your  way 
e  you  were  in  that  alley? — A.  No,  sir. 
Q.  Could  you  determine  the  direction  in  which  any  of  these  shots 
were  fired? — ^A.  Yes,  sir. 

(J.  What  direction  were  they  fired  in? — ^A.  They  were  fired  right 
this  direction,  from  left  to  right. 

Q.  Tell  us  what  direction.  Describe  it  by  some  object.  A.  I  told 
you  from  n^ht  to  left  from  left  to  right.  Thoy  were  facing  me  and 
the  shots  were  just  like  this.     (Indicates  from  left  to  right.) 
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O.  That  would  be  then  toward  Washington  street,  would  it! — 
A.  No,  sir;  that  would  make  the  shot  going  toward  Elizabeth  street. 

Q.  Where  were  thev  when  you  saw  those  shots  going  that  direc- 
tion?— ^A.  About  middle  way  between  Twelfth  and  TMrteenth 
streets. 

Q.  And  you  say  they  were  facing  toward  you  and  you  were  in  the 
alley  facing  toward  the  post  t— A.  Yes,  sir. 

Between  Twelfth  and  Thirteenth  streets? — A.  No,  sir. 
Eleventh  and  Twelfth  streets?— A.  Yes,  sir. 
And  the  shots  went  from  left  to  right?— A.  Yes,  sir. 
From  your  left  to  right,  or  how? — ^A.  They  were  standing  like 
they  were  facing  me;  the  shots  went  this  way  (indicating). 

Q.  That  is  from  right  to  left,  isn't  it?— A.  Well,  from  right  to  left. 

Q.  Were  they  pomted  up  or  down? — ^A.  Looked  like  they  were 
about  straight  out  at  a  height  of  about  four  and  a  half  feet. 

Q.  Were  they  horizontal  or  elevated? — ^A.  They  looked  Uke  they 
w^ere  about  straight. 

Q.  Was  there  any  Ught  there? — ^A.  There  might  have  been  a  dim' 
light  coming  out  of  the  back  door  of  this  saloon — ^that  is,  the  back 
gate. 

Q.  Did  it  make  any  impression  on  your  mind  as  a  light  ?^-A.  No, 
sir;  I  never  noticed  any  light  there  until  I  seen  the  flasn  of  the  gim. 

Q.  Did  this  flash  of  the  gun  light  up  so  you  could  see  any  objects? — 
A.  it  showed  me  a  bunch  of  men;  yes,  su*. 

Q.  It  was  bright  enough  to  show  up  a  bunch  of  men? — ^A.  Yes,  sir. 

Q.  It  wasn't  enough  so  you  could  segregate  them  or  anything  of 
that  kind? — ^A.  No,  sir. 

Q.  You  couldn't  see  the  complexion  or  the  color  of  clothes  they 
had  on? — ^A.  I  couldn't  tell  anything  about  the  complexion.  1 
could  tell  that  the  clothing  wasn't  black. 

Q.  Did  you  only  see  the  flash  of  one  gun? — A.  That  is  all. 

Q.  How  many  shots  did  you  hear  right  at  that  time? — A.  Well,  I 
wasn't  counting  them  shots. 

Q.  GivB  us  your  best  recollection,  now. — ^A.  I  couldn't  tell  you; 
there  might  have  been  4  or  5  or  3;  there  might  have  been  as  many 
as  6. 

Q.  You  don't  think  there  was  any  more  than  that? — A.  There 
might  have  been. 

Q.  Were  there? — ^A.  I  couldn't  say. 

Q.  What  is  your  best  recollection? — ^A.  I  have  given  you  my 
best  recollection. 

Q.  What  is  it? — ^A.  There  might  have  been  anywhere  from  3  to 
6  shots. 

Q.  And  the  noise  of  the  shots  you  heard  were  where? — A.  The 
noise  of  the  shots  that  I  heard  were  around  on  Washington  street. 

Q.  And  you  saw  these  men  go  back  toward  Thirteenth  street  ?— A. 
Yes,  sir. 

Q.  How  did  they  go — what  gait? — A.  They  must  have  been  run- 
ning through  the  alley. 

Q.  Were  they  running? — A.  I  couldn't  say  they  were;  I  didn't 
have  light  enough  to  tell.  I  was  running  part  of  the  time,  and  part 
of  the  time  I  was  trotting. 

Q.  Well,  you  trotted  directly  toward  them  as  soon  as  you  saw 
them  turn  and  go  the  other  way? — ^A.  Yes,  sir;  I  followed  them. 


350  AFFRAY  AT  BBOWNSVELLE,   TEXAS.  CVb.  18,1907. 

• 

Q.  Yes. — ^A.  Passed  a  Mexican  on  the  street. 

Q.  Where  did  you  pass  him? — A.  Up  on  Eleventh  street. 

Q.  Whereabouts? — A.  I  think  he  was  on  Eleventh  street  between 
Washin^on  and  Adams. 

Q.  Was  he  there? — A.  Can't  say  positively  that  he  was. 

Q.  What  is  yoiu-  best  recollection? — ^A.  That  is  my  opinion  that 
he  was  right  m  there. 


Q.  What  was  he  doing? — A.  He  was  running. 


How  was  he  dressed? — ^A.  I  think  he  had  on  a  pair  of  black 
pants,  and  I  don't  believe  he  had  on  any  coat  at  alL 

Q.  Was  he  running  away  from  the  firmgl — ^A.  He  was  going  in  the 
other  direction. 

Q.  Running  away  from  the  firing,  was  he? — A.  Yes,  sir. 

Q.  How  long  did  you  stand  stifl  there  at  that  place  in  the  alley 
between  Twelfth  and  Thirteenth — midway  between  Twelfth  and 
Thirteenth?— A.  I  stopped  there  until  they  quit  firing  and  I  might 
have  stood  there  half  a  minute. 

Q.  That  makes  seven  and  a  half  minutes.  Now,  you  say  these 
men  turned  to  go  back? — ^A.  They  come  further  up. 

O.  How  much  further  up  did  they  come? — ^A.  It  might  be  about 
75  feet — something  like  that. 

Q.  How  close  to  the  alley? — ^A.  About  20  feet. 

Q.  I  meant  to  say  how  close  to  Twelfth  street? — ^A.  About  20  feet. 

Q.  And  that  made  them  how  close  to  you? — A.  That  made  them, 
maybe — well,  about  280  feet  from  me. 

Q.  And  did  you  have  any  opportunity  to  segregate  them,  deter- 
mine how  many  were  there? — A.  No,  su*;  I  didn't,  it  was  aark  in 
there  and  I  could  just  see  the  bunch. 

Q.  You  don't  know  how  many  there  were? — ^A.  No,  sir. 

Q.  Could  you  tell  how  they  were  dressed? — ^A.  Couldn't  see  how 
they  were  dressed  in  there. 

Q.  Did  you  hear  any  bullets  whistling  over  you? — A.  I  heard 
quite  a  number  whistling  over  me  during  the  night. 

Q.  I  mean  during  this  time  you  were  m  the  alley? — ^A.  No,  sir. 

Q.  There  were  no  bullets  whistling  over  yoti  there? — A.  No,  sir. 

Q.  So  that  from  the  time  you  tiuned  into  that  alley  between  Wash- 
ington and  Elizabeth,  or  Cowen's  alley,  you  heard  no  bullets  whistling 
over  you  ? — ^A.  If  any  passed  over  me  I4aken  no  notice  of  them. 

Q.  What  position  were  you  in  all  this  time? — ^A.  Well,  I  never  kept 
much  record  of  my  position  while  I  was  running. 

Q.  But  while  you  were  in  the  alley  there? — ^A.  I  got  up  as  flat 
agamst  the  wall  as  I  could. 

O.  Why  did  you  do  that? — ^A.  I  thought  they  might  take  a  notion 
to  fire  a  snot  or  two  up  my  way. 

S.  You  don't  think  they  were  firing  a  shot  or  two  up  your  way 
e  you  were  in  that  alley? — ^A.  No,  sir. 
Q.  Could  you  determine  the  direction  in  which  any  of  these  shots 
were  fired? — A.  Yes,  sir. 

(J.  What  direction  were  they  fired  in? — ^A.  They  were  fired  right 
this  direction,  from  left  to  right. 

Q.  Tell  us  what  direction.  Describe  it  by  some  object.  A.  I  told 
you  from  rijnrht  to  loft  -from  left  to  right.  'They  were  facing  me  and 
the  shots  wore  just  like  this.     (Indicates  from  left  to  right.) 
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O.  That  would  be  then  toward  Washington  street,  would  it! — 
A.  No,  sir;  that  would  make  the  shot  going  toward  Elizabeth  street. 

Q.  Where  were  thev  when  you  saw  those  shots  going  that  direc- 
tion?—A.  About  middle  way  between  Twelfth  and  Tldrteenth 
streets. 

Q.  And  you  say  they  were  facing  toward  you  and  you  were  in  the 
alley  facing  toward  the  post  t— A.   i  es,  sir. 

Q.  Between  Twelfth  and  Thirteenth  streets? — A.  No,  sir. 

Q.  Eleventh  and  Twelfth  streets? — A.  Yes,  sir. 

Q.  And  the  shots  went  from  left  to  right? — A.  Yes,  sir. 

Q.  From  your  left  to  right,  or  how? — ^A.  They  were  standing  like 
they  were  facing  me;  the  shots  went  this  way  (indicating). 

Q.  That  is  from  rijght  to  left,  isn't  it?-^A.  Well,  from  right  to  left. 

Q.  Were  they  pointed  up  or  down? — ^A.  Looked  like  they  were 
about  straight  out  at  a  height  of  about  four  and  a  half  feet. 

Q.  Were  they  horizontal  or  elevated? — ^A.  They  looked  like  they 
were  about  straight. 

Q.  Was  there  any  light  there? — ^A.  There  might  have  been  a  dim 
light  coming  out  of  the  back  door  of  this  saloon — that  is,  the  back 
gate. 

Q.  Did  it  make  any  impression  on  your  mind  as  a  light? — ^A.  No, 
sir;  I  never  noticed  any  light  there  until  I  seen  the  flasn  of  the  gun. 

Q.  Did  this  flash  of  the  gun  light  up  so  you  could  see  any  objects  ?— 
A.  It  showed  me  a  bunch  of  men;  yes,  sir. 

Q.  It  was  bright  enough  to  show  up  a  bunch  of  men? — ^A.  Yes,  sir. 

Q.  It  wasn't  enough  so  you  could  segregate  them  or  anything  of 
that  kind?— A.  No,  sir. 

Q.  You  couldn't  see  the  complexion  or  the  color  of  clothes  they 
had  on? — ^A.  I  couldn't  tell  anything  about  the  complexion.  1 
could  tell  that  the  clothing  wasn't  black. 

Q.  Did  you  only  see  the  flash  of  one  gun? — A.  That  is  all. 

Q.  How  many  shots  did  you  hear  right  at  that  time? — A.  Well,  I 
wasn't  counting  them  shots. 

Q.  GivB  us  your  best  recollection,  now.— A.  I  couldn't  tell  you; 
there  might  have  been  4  or  5  or  3;  there  might  have  been  as  many 
as  6. 

Q.  You  don't  think  there  was  any  more  than  that? — A.  There 
might  have  been. 

Q.  Were  there? — ^A.  I  couldn't  say. 

Q.  What  is  your  best  recollection? — ^A.  I  have  given  you  my 
best  recollection. 

Q.  What  is  it? — ^A.  There  might  have  been  anywhere  from  3  to 
6  shots. 

Q.  And  the  noise  of  the  shots  you  heard  were  where? — ^A.  The 
noise  of  the  shots  that  I  heard  were  around  on  Washington  street. 

Q.  And  you  saw  these  men  go  back  toward  Thirteenth  street  ?— A. 
Yes,  sir. 

Q.  How  did  they  go — what  gait? — A.  They  must  have  been  run- 
ning through  the  alley. 

Q.  Were  they  running? — A.  I  couldn't  say  they  were;  I  didn't 
have  light  enough  to  tell.  I  was  running  part  of  the  time,  and  part 
of  the  time  I  was  trotting. 

Q.  Well,  you  trotted  directly  toward  tiipm  as  soon  as  you  saw 
them  turn  and  go  the  other  way?— A.  Yes,  sir;  I  followed  them. 
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Q.  Did  you  see  them  turn  up  Thirteenth  street  from  the  alley? — ^A. 
I  couldn't  see  them  turn  up  Thirteenth  street;  I  lost  sight  of  them 
when  thej  turned  around  tne  comer;  we  were  both  running  against 
the  left  side  of  the  alley. 

Q.  Were  they  all  up  against  the  left  side  of  the  alley? — ^A.  Yes,  sir. 

Q.  And  you  could  see  them  running  or  moving  fasti — ^A.  Yes,  sir. 

Q.  How  is  it  then  you  couldn't  see  them  turn  from  the  alley?— A. 
I  said  when  they  got  to  the  mouth  of  tne  alley  they  turned  around 
the  corner  enough  to  get  out  of  my  sight,  and  I  lost  sight  of  them. 

Q.  And  you  run  on  down  to  Thirteenth  street? — ^A.  No,  sir;  I 
went  about  30  steps,  maybe;  or  maybe  not  so  far  or  maybe  a  Uttle 
further,  when  I  heard  some  firing  aroxmd  on  Washington  street,  and 
I  stopped  again. 

Q.  Where  were  you  when  you  heard  that  firing? — ^A.  I  had  just 
passed  the  Ruby  Saloon. 

Q.  So  you  were  still  at  the  Ruby  Saloon  when  you  heard  this  firing 
on  Washmgton  street? — A.  I  was  a  little  past  the  Ruby  Saloon,  close 
up  to  Thirteenth  street. 

Q.  How  far  were  you  from  Thirteenth  street? — ^A.  I  never  meas- 
ured the  distance. 

Q.  How  long  had  this  been  since  you  stopped  midway  between 
Eleventh  and  Twelfth  streets? — ^A.  It  might  have  been  two  minutes 
or  may  be  two  minutes  and  a  half. 

Q.  We  have  counted  up  now  seven  and  a  half  minutes  and  two  and 
one  half  minutes,  wliich  is  ten  minutes.  So  by  the  time  you  got 
around  by  the  Ruby  Saloon  it  was  ten  minutes.  Had  you  heard  any 
bugle  call  up  to  that  time? — A.  I  don't  think  I  had  gotten  to  the 
Ruby  Saloon  when  I  heard  a  bugle. 

Q.  Did  you  hear  more  than  one? — A.  I  heard  two  bugle  calls  that 
night. 

Q.  Did  you  hear  more  than  one  at  this  time?  You  said  you  heard 
one  before  you  got  to  the  Ruby  Saloon. — A.  No,  sir;  I  can't  say  that 
I  had.     Somewhere  up  in  there  I  heard  a  bugle  call. 

Q.  Was  it  before  you  got  to  the  Ruby  Saloon? — ^A.  Yes,  sir;  before 
I  got  to  the  Ruby  Saloon. 

Q.  Where  were  you  when  you  first  heard  it?  Were  you  at  the 
mouth  of  the  alley  on  Eleventh  street? — A.  I  might  have  been  just 
going  out  of  the  alley  and  I  might  have  been  down  in  the  alley.  I 
was  somewhere  about  the  mouth  of  that  alley  going  out  into  the  street. 

Q.  When  you  first  heard  the  bugle  call? — ^A.  Yes,  sir. 

Q.  Didn't  you  hear  a  number  of  others  right  after  that? — ^A.  No, 
sir.     I  heard  one  more,  but  it  was  some  httle  time  afterwards. 

Q.  Was  it  a  call  that  you  had  heard  before? — A.  No,  sir. 

Q.  Different  from  anything  you  had  ever  heard  before? — A.  It 
seemed  so.  I  didn't  pay  much  attention;  I  didn't  stop  and  listen 
at  it. 

Q.  Were  you  familiar  with  it? — A.  No,  sir. 

Q.  What  is  your  recollection — that  you  only  heard  it  once  there 
or  was  there  a  nimiber  of  them? — A.  I  think  I  heard  that  bugle 
call  one  time  up  there;  I  don't  know  how  long  it  taken  to  get  through 
with  it. 

Q.  It  made  a  good  deal  of  noise  —  this  call? — ^A.  It  made  right 
smai*t  fuss. 
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Q.  How  long  did  this  foss  last? — ^A.  I  don't  know;  it  might  have 
lasted  maybe  half  a  minute. 

Q.  That  is  your  best  recollection  now! — A.  I  didn't  say  positively 
it  was  half  a  minute;  it  might  have  been  half  a  minute  or  less.  ^ 

Q.  But  that  is  as  near  as  you  want  to  fix  it  now? — ^A.  Yes,  sir. 

Q.  You  went  on  down  to  the  middle  of  the  alley  then.  Did  you 
hear  any  other  bugle  call  after  that? — ^A.  After  this  first  one? 


Q.  Yes.— A.  Yes,  sir;  I  heard  one  after  that. 


Where  were  you,  and  how  long  was  it? — ^A.  I  was  running 
across  Washi^ton  when  I  heard  the  other  one. 


Q.  Across  Washington  street  ?7-A.  Yes,  sir. 


How  long  after  this? — ^A.  It  might  have  been  five  minutes. 

Q.  Is  that  your  best  recollection  now? — ^A.  Well,  we  will  fix  it  at 
five  or  six  minutes — something  Uke  that;  maybe  seven  minutes. 

Q.  You  were  in  front  of  the  Kuby  Saloon,  and  you  stood  there  half  a 
minute? — ^A.  I  wasn't  in  front  of  the  Ruby  Saloon. 

Q.  I  mean  in  the  rear  of  the  Ruby  Saloon. — ^A.  I  was  past  the  rear 
of  the  Ruby  Saloon. 

Q.  And  you  stood  there  half  a  minute? — ^A.  May  be  so — ^half  a 
minute. 

Q.  And  this  firing  consumed  that  length  of  time? — ^A.  No,  sir. 

Q.  How  long  did  that  consume  ? — ^A.  It  didn't  take  but  a  vwy  little 
time. 

Q.  About  how  long? — ^A.  May  be  so — a  quarter  of  a  minute. 

Q.  And  did  you  hear  any  more  firing  irfter  that? — ^A.  There  was  a 
few  shots  fired  afterwards— mavbe  three  or  four. 

Q.  Where  were  they? — ^A.  Tney  were  off  toward  the  post. 

Q.  Now,  were  these  also  sharp  reports  like  the  others?— A.  Yes,  sir. 

Q.  Did  you  hear  at  any  time  during  that  night  anything  but  these 
sharp  reports  from  high-powered  guns?— A.  I  thought  durmg  the  run 
— ^while  1  was  miming  down  that  alley — ^I  thought  that  I  heard  a  six- 
j- hooter  once. 

Q   Only  once,  eh? — ^A.  Yes,  sir. 

Q.  Have  you  got  a  six-shooter  on  now? — ^A.  No,  sir. 

O.  You  consumed  ten  minutes  up  to  the  time  you  got  in  the  rear 
of  tne  Ruby  Saloon  and  you  stood  there  about  half  a  minute.  Now. 
how  long  did  it  take  you  to  get  down  to  the  comer  of  Thirteenth  and 
Washington? — ^A.  It  taken  me  another  half  minute,  or  maybe  a 
minute. 

Q.  So,  in  eleven  and  a  half  minutes  you  were  at  the  comer  of 
Co  wen  alley  and  Thirteenth  street? — ^A.  Yes,  sir. 

Q.  Did  vou  stay  back  of  the  comer  at  all?— A.  I  ran  up  to  the 
comer  and  stuck  my  head  up  first  and  sized  up  the  situation  and 
then  I  went  on  out. 

Q.  How  long  did  you  stay  there  with  your  head  aroimd  the  cor- 
ner?— ^A.  I  expect  I  stood  there  half  a  minute. 

Q.  Now,  how  long  after  you  first  got  there  before  you  saw  these 
men? — ^A.  The  first  thing  I  seen  when  I  stuck  my  head.  out. 

Q.  Did  you  place  your  first  dance  on  this  tall  man  that  was  very 
black?— A.  No,  sir;  he  didn't  Took  back  then.  They  were  running 
then,  and  I  stood  there  and  looked  at  them,  and  when  they  got  proba- 
bly— they  had  ran  over  20  feet  when  he  looked  back. 
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Q.  Did  you  see  them  turn  up  Thirteenth  street  from  the  alley? — ^A. 
I  couldn't  see  them  turn  up  Thirteenth  street;  I  lost  sight  of  them 
when  they  turned  around  tne  comer;  we  were  both  running  against 
the  left  side  of  the  alley. 

Q.  Were  they  all  up  against  the  left  side  of  the  alley! — ^A.  Yes,  sir. 

Q.  And  you  could  see  them  running  or  moving  fast? — ^A.  Yes,  sir. 

Q.  How  is  it  then  you  couldn't  see  them  turn  from  the  alley?— A. 
I  said  when  they  got  to  the  mouth  of  tne  alley  they  turned  around 
the  coriKT  enough  to  get  out  of  my  sight,  and  I  lost  sight  of  them. 

Q.  And  you  run  on  down  to  Thirteenth  street? — ^A.  No,  sir;  I 
went  about  30  steps,  maybe;  or  maybe  not  so  far  or  maybe  a  little 
further,  when  I  heard  some  firing  around  on  Washington  street,  and 
I  stopped  again. 

Q.  Where  were  you  when  you  heard  that  firing? — ^A.  I  had  just 
passed  the  Ruby  Saloon. 

Q.  So  you  were  still  at  the  Ruby  Saloon  when  you  heard  this  firing 
on  Washmgton  street? — A.  I  was  a  little  past  the  Ruby  Saloon,  close 
up  to  Thirteenth  street. 

Q.  How  far  were  you  from  Thirteenth  street? — ^A.  I  never  meas- 
ured the  distance. 

Q.  How  long  had  this  been  since  you  stopped  midway  between 
Eleventh  and  Twelfth  streets? — ^A.  It  might  have  been  two  minutes 
or  may  be  two  minutes  and  a  half. 

Q.  We  have  counted  up  now  seven  and  a  half  minutes  and  two  and 
one  half  minutes,  which  is  ten  minutes.  So  by  the  time  you  got 
around  by  the  Ruby  Saloon  it  was  ten  minutes.  Had  you  heard  any 
bugle  call  up  to  tliat  time? — A.  I  don*t  think  I  had  gotten  to  the 
Ruby  Saloon  when  I  heard  a  bugle. 

Q.  Did  you  hear  more  than  one? —A.  I  heard  two  bugle  calls  that 
night. 

Q.  Did  you  hear  more  than  one  at  this  time?  You  said  you  heard 
one  before  you  pot  to  the  Ruby  Saloon. — A.  No,  sir;  I  can't  say  that 
I  had.     Somewhere  up  in  there  I  heard  a  bugle  call. 

Q.  Was  it  before  you  got  to  the  Ruby  Saloon? — A.  Yes,  sir;  before 
1  got  to  the  Ruby  Saloon. 

Q.  Where  were  you  when  you  first  heard  it?  Were  you  at  the 
mouth  of  the  alley' on  Eleventh  street? — A.  I  might  have  been  just 
goin*^  out  of  the  alley  and  I  might  have  been  down  in  the  alley.  I 
was  sDinewhoro  about  the  mouth  of  that  alley  going  out  into  the  street. 

Q.  When  you  lirst  heard  the  bugle  call? — ^A.  Yes,  sir. 

Q.  Did  n't' you  hear  a  number  of  others  right  after  that? — A.  No, 
sir.     I  heainl  one  more,  but  it  was  some  little  time  afterwards. 

Q.  Was  it  a  call  that  you  had  lieanl  before?— A.  No,  sir. 

Q.  Dilferent  from  anything  you  had  ever  heard  before? — A.  It 
seeuuMl  so.  I  didn't  pay  much  attention;  I  didn't  stop  and  listen 
at  it. 

Q.  Were  you  familiar  with  it? — A.  No,  sir. 

Q.  What  is  your  rooolloction — that  you  only  heard  it  once  there 
or  was  thert^  a  number  of  them?— A.  I  think  I  heard  that  bugle 
call  oue  time  up  there;  I  don't  know  how  long  it  taken  to  get  through 
with  it. 

Q.  It  made  a  good  deal  of  noise  —  this  call? — ^A.  It  made  right 
smart  fuss. 
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Q.  How  long  did  this  fuss  last) — A.  I  don't  know;  it  might  have 
lasted  maybe  naif  a  minute. 

Q.  That  is  your  best  recollection  now? — ^A.  I  didn't  say  positively 
it  was  half  a  minute;  it  might  have  been  half  a  minute  or  less. 

Q.  But  that  is  as  near  as  you  want  to  fix  it  now? — ^A.  Yes,  sir. 

Q.  You  went  on  down  to  the  middle  of  the  allej  then.  Did  you 
hear  any  other  bugle  call  after  that? — ^A.  After  this  first  one? 

Q.  Yes.— A.  Yes,  sir;  I  heard  one  after  that. 

Q.  Where  were  you,  and  how  long  was  it? — ^A.  I  was  running 
across  Washington  when  I  heard  the  other  one. 

Q.  Across  Washington  street? — ^A.  Yes,  sirl 

Q.  How  long  after  this?— A.  It  might  have  been  five  minutes.^ 

Q.  Is  that  your  best  recollection  now? — ^A.  Well,  we  will  fix  it  at 
five  or  sue  minutes — ^something  like  that;  maybe  seven  minutes. 

Q.  You  were  in  front  of  the  Kuby  Saloon,  and  you  stood  there  half  a 
minute? — ^A.  I  wasn't  in  front  of  the  Ruby  Saloon. 

Q.  I  mean  in  the  rear  of  the  Ruby  Saloon. — ^A.  I  was  past  the  rear 
of  the  Ruby  Saloon. 

Q.  And  you  stood  there  half  a  minute? — ^A.  May  be  so— half  a 
minute. 

Q.  And  this  firing  consumed  that  length  of  time? — ^A.  No,  sir. 

Q.  How  long  did  that  consume  ? — ^A.  It  didn't  take  but  a  very  little 
time. 

Q.  About  how  long? — ^A.  May  be  so^a  quarter  of  a  minute. 

Q.  And  did  you  hear  any  more  firing  after  that? — ^A.  There  was  a 
few  shots  fired  afterwards— mavbe  three  or  four. 

Q.  Where  were  they? — ^A.  Tney  were  oflf  toward  the  post. 

Q.  Now,  were  these  also  sharp  reports  like  the  others?— A.  Yes,  sir. 

Q.  Did  you  hear  at  any  time  during  that  night  anything  but  these 
sharp  reports  from  high-powered  guns  ? — ^A.  I  thought  diirmg  the  run 
— ^wnile  1  was  running  down  that  alley — ^I  thought  that  I  heard  a  six- 
j- hooter  once. 

Q   Only  once,  eh? — ^A.  Yes,  sir. 

Q.  Have  you  got  a  six-shooter  on  now? — ^A.  No,  sir. 

O.  You  consumed  ten  minutes  up  to  the  time  you  got  in  the  rear 
of  the  Ruby  Saloon  and  you  stood  there  about  half  a  minute.  Now. 
how  long  did  it  take  you  to  get  down  to  the  comer  of  Thirteenth  and 
Washington? — ^A.  It  taken  me  another  half  minute,  or  maybe  a 
minute. 

Q.  So,  in  eleven  and  a  half  minutes  you  were  at  the  comer  of 
Co  wen  alley  and  Thirteenth  street? — ^A.  Yes,  sir. 

Q.  Did  vou  stay  back  of  the  comer  at  all? — ^A.  I  ran  up  to  the 
comer  and  stuck  my  head  up  first  and  sized  up  the  situation  and 
then  I  went  on  out. 

Q.  How  long  did  you  stay  there  with  your  head  aroimd  the  cor- 
ner?— A.  I  expect  I  stood  there  half  a  minute. 

Q.  Now,  how  long  after  you  first  got  there  before  vou  saw  these 
men?— A.  The  first  thing  I  seen  when  I  stuck  my  head.  out. 

Q.  Did  you  place  your  first  dance  on  this  tall  man  that  was  very 
black?— A.  No,  sir;  ne  didn't  Took  back  then.  They  were  running 
then,  and  I  stood  there  and  looked  at  them,  and  when  they  got  probi^ 
bly — they  had  mn  over  20  feet  when  he  looked  back. 
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Q.  Turned  right  around  so  as  to  ^ve  you  a  good  fair  open  view  of 
him? — ^A.  NO;  su:;  he  just  turned  his  head  and  looked  back  over  his 
shoulder;  he  was  running,  too. 

Q.  He  was  running,  then? — ^A.  He  was  running  about  as  fast  as  a 
man  could  stooped  over. 

Q.  Show  the  court  just  how  he  was  running? — A.  Hie  had  his  gun 
down  this  way,  and  he  was  running  along  about  this  position.  (Illus- 
trates stooping  position.) 

Q.  And,  as  I  imderstand  you,  he  was  running  away  from  where  the 
lights  are  indicated,  there  over  to  the  northwest  corner.  As  I  under- 
stand vou,  he  was  ninning  from  the  west?  Running  from  the  west 
toward  the  east  comer? — ^A.  When  I  seen  him  I  was  nght  here;  wb^ 
I  seen  them  they  was  probably  right  there  and  they  run  along  until 
he^ot  about  here  and  he  looked  back.     (Witness  indicates  on  map.) 

Q.  Bent  over  that  way? — ^A.  Yes,  sir. 

Q.  He  was  the  only  one  you  saw  the  complexion  of? — ^A.  He  was 
the  only  one  I  could  tell  anything  about  how  their  faces  looked. 

Q.  Was  that  the  only  time  you  saw  these  men  so  that  you  could 
swear  that  he  was  a  black  man — any  of  these  men  that  had  been 
shooting? — A.  Yes,  sir;  I  beUeve  it  was. 

Q.  That  fleeting  glimpse  when  he  cast  his  eagle  eye  back  to  see  you 
was  the  only  time  you  really  saw  his  complexion? — ^A.  Yes,  afar;  I 
expect  it  was. 

Q.  And  that  was  a  matter  of  eleven  minutes  and  a  half  from  the 
time  you  were  aroused  by  this  high-powered  shooting? — ^A.  No,  afar; 
from  the  time  I  got  my  clothes  put  on. 

Q.  You  could  see  their  guns  plainly? — A.  Yes,  sir. 
•  Q.  Could  you  tell  whether  they  had  gloves  on  or  not? — ^A.  CSouldn't 
tell;  no  J  sir. 

Q.  Did  any  of  them  have  leggings  on? — ^A.  It  seemed  to  me  that 
they  did.     I  am  not  positive  about  the  leggings,  though. 

Q.  Could  you  tell  whether  he  had  on  tan  shoes  or  black  shoes? — A. 
Never  noticed. 

Q.  Could  you  have  told  if  you  had  noticed? — ^A.  I  expect  if  I  looked 
at  his  feet  I  could  have  tolcl  the  difference  between  a  tan  shoe  and  a 
black  shoe. 

Q.  How  far  were  those  men  from  you  at  that  time  when  you  were 
peeking  around  the  comer? — ^A.  When  I  first  seen  them  they  were 
]ust  about  150  feet.  Them  blocks  there  are  120  feet  broad,  .uid 
Washington  street  is  about  60  feet  broad,  and  they  were  about  half- 
wav.     That  is  about  150  feet. 

Q.  How  many  men  did  you  see  running  across  there?— ^A.  There 
was  all  the  way  from  6  to  8.     I  didn't  coxmt  that  bimch  either. 

Q.  Have  you  another  bunch  in  mind  that  you  haven't  told  UB 
about? — ^A.  No,  sir. 

Q.  Why  do  you  speak  of  them  as  that  bunch? — ^A.  There  was 
another  bunch  I  seen  afterwards. 

Q.  How  long  afterwards? — ^A.  I  couldn't  tell  you  a  thing  in  the 
world  about  that  time.  It  might  have  been  twelve  minutes  when 
I  struck  the  other  bimch. 

Q.  Did  you  see  the  complexion  of  that  other  bunch? — A.  I  ease 
did. 

Q.  Any  white  men  among  them? — ^A.  Yes,  sir;  there  was  one  white 
man. 
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Q.  That  was  ebout  twelve  minutes  after  you  had  seen  these  men? — 
A.  About  that;  it  might  have  been  anywnere  between  ten  and  fif- 
teen minutes. 

Q.  Not  more  than  fifteen? — ^A.  Couldn't  have  been  hardly  fifteen 
minutes;  might  possibly  have  been  fifteen  minutes,  but  1  hardly 
think  it  was. 

Q.  And  what  did  they  say  to  you? — ^A.  They  hollered  at  me  to 
halt. 

Q.  Where  were  you  exactly  when  they  hollered  at  you  to  halt!— 
A.  They  were  coming  down  the  street,  and  we  both  run  into  eadi 
other  nght  at  the  comer — ^well,  we  didn't  run  right  into  each  other; 
I  might  have  been  30  feet  from  them. 

Q.  Were  you  on  the  sidewalk  or  in  the  street! — ^A.  I  was  on  the 
sidewalk. 

Q.  And  they  were  in  the  street  or  on  the  sidewalk! — ^A.  They  were 
in  the  middle  of  the  street. 

Q.  What  kind  of  formation  were  they  in! — ^A.  They  were 
walking  down  in  a  squad:  they  might  have  oeen  about  four  broad. 

Q.  Were  they  four  broad! — A.  I  couldn't  say  they  were. 

Q.  Can  you  say  they  were  not! — ^A.  I  can't  say. 

Q.  Your  glance  at  tnem  was  pretty  fleeting! — ^A.  Didn't  last  long. 

Q.  Why  was  it  you  were  so  anxious  to  avoid  them  and  you  chased 
the  others  so  vigorously! — A.  Them  fellows  pointed  their  guns  at  me. 

Q.  This  last  bunch  tnat  might  have  been  in  fours,  is  that  the  bunch 
that  pointed  their  guns  at  youl — ^A.  Yes,  sir. 

Q.  And  said  halt! — ^A.  They  said  halt  and  then  pointed  them. 

Q.  How  many  of  them  pointed  their  guns  at  you! — A.  I  didn't 
stand  there  and  coimt  them.     It  looked  to  me  like  everyone  of  them. 

Q.  You  thought  it  was  time  for  yo\i  to  go! — ^A.  Yes,  sir. 

Q.  Did  it  seem  to  you  like  all  of  them! — ^A.  Yes,  sir. 

Q.  Now  go  back  to  this  man.  How  many  of  the  five  had  on  coats 
and  how  many  had  none ! — A.  I  didn't  coimt  them ;  there  might  have 
been  two  or  three  in  there  that  had  on  coats. 

Q.  Were  there  two  or  three,  in  your  best  judgment ! — ^A.  I  wmildn't 
tell  you  for  a  fact  that  there  was  that  many. 

Q.  Were  the  balance  in  their  shirt  sleeves! — ^A.  Yes,  sir. 

Q.  What  kind  of  shirts? — ^A.  Had  on  blue  shirts. 

Q.  What  color  blue !  There  are  a  good  many  shades  of  blue. — A.  It 
wasn't  a  righ   deep  blue;  you  might  say  a  little  bit  of  a  light  blue. 

Q.  How  many  of  them  had  on  this  little  bit  of  a  Ught-blue  shirt! — 
A.  I  didn't  count  them,  either;  there  might  have  been  two  or  three. 

Q.  Now^  this  tall,  slim,  very  black  negro  that  you  saw  and  got  that 
fleeting  glimpse  of  him  when  he  glanced  his  eye  back,  how  was  he 
dressed ! — ^A.  He  had  on  khald  breeches  and  he  was  in  his  shirt  sleeves. 

Q.  He  had  on  this  little  Ught-blue  shirt! — A.  Had  on  a  light-blue 
shirt;  yes,  sir. 

Q.  Were  there  any  saddle-colored  negroes  among  them! — A.  I 
didn  t  notice  any  saddle-colored  negroes. 

Q.  In  fact,  that  is  the  only  glance  you  say  you  got  of  the  com- 
plexions!—A.  That  is  the  only  one  I  would  say  positively  as  to  the 
color  of. 

Q.  Why  did  you  go  into  Mr.  Tate's  house  that  night? — ^A.  I  thought 
they  had  been  shooting  into  Mr.  Tate's  house. 
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Q.  How  long  did  you  stay  there? — ^A.  I  stayed  in  Mr.  Tate's  house 
between  ten  and  fifteen  minutes. 

Q.  How  were  you  dressed? — A.  I  had  on  a  pair  of  shoes  and  pants. 

Q.  What  color,  I  mean) — A.  I  believe  my  pants  were  black  that 
night.    I  don't  remember  just  exactly  what  color  of  pants  I  had  on. 

Q.  Who  did  you  see  in  Mr.  Tate's  house? — ^A.  I  seen  Mr.  Tate, 
his  two  boys,  and  Mrs.  Tate,  I  beUeve  was  in  there. 

Q.  That  is  all  that  you  saw? — ^A.  That  is  all  I  seen.  I  knew  it 
were  them.  It  was  dark  in  the  house.  That  was  all  the  people 
that  I  noticed  in  the  room. 

Q.  Did  you  go  in  and  sit  down? — ^A.  Yes,  sir;  I  went  in  and  got 
to  the  window. 

Q.  Did  YOU  tell  Mr.  Tate  that  you  recognized  this  tall  slim  man? — 
A.  1  coul(m't  say  that  I  did. 

Q.  Did  you  tell  him  there  were  negro  soldiers  firing  into  his  house 
that  night? — ^A.  I  don't  remember  much  about  the  couYcrsation 
Mr.  Tate  and  I  had;  we  both  knew  they  were  the  negroes. 

Q.  You  both  knew  it? — ^A.  We  didn't  have  to  be  told. 

Q.  Mr.  Tate  didn't  have  to  be  told? — A.  I  guess  not. 

Q.  Did  you  discuss  it  with  Mr.  Tate? — ^A.  Why,  certainly  we 
discussed  it. 

Q.  Did  you  tell  him  that  you  had  recognized  them  positively? — ^A 
I  can't  sav. 

Q.  Will  you  sav  you  didn't? — ^A.  No,  sir. 

Q.  Did  you  tell  anybody  in  that  house  that  n^t  that  you  recog- 
nized the  darky  soldiers? — ^A.  I  can't  say  that  I  did. 

Q.  Who  was  the  first  person  you  ever  did  tell  that  you  recomized 
them? — A.  I  told  Mr.  Creager;  he  was  the  first  person  I  ever  tola. 

Q.  Was  that  before  or  after  Mr.  Purdy  was  down  there? — ^A.  That 
was  after  Mr.  Purdy  was  there. 

Q.  The  first  person  that  you  ever  told  that  you  recognized  these 
negroes  was  Mr.  Creager? — A.  That  is  the  first  party  I  remember  of. 
I  probably  talked  it  to  a  couple  of  himdred  on  tne  streets  at  different 
times. 

Q.  Well,  did  you?— A.  I  expect  I  did. 

Q.  Was  it  generally  known  in  the  city  of  Brownsville  that  vou 
knew  of  this — that  you  could  positively  identify  these  men?— A.  I 
can't  say  that  it  was. 

a.  If  you  had  talked  to  a  couple  of  himdred  of  them  that  you 
d  identify  them,  wouldn't  it  be  generally  known? — ^A.  I  expect 
it  would. 

Q.  Is  Brownsville  such  a  big  city  that  if  you  told  200  people  that 
you  could  identify  these  negroes  that  it  would  not  be  generally 
known? — ^A.  Brownsville  certainly  was  big 

Q.  About  5,000  people?— A.  Yes,  sir. 

Q.  Now,  you  say  you  told  200  i)eople? — ^A.  I  said  I  might  have. 

Q.  What  is  your  best  recollection? — ^A.  You  have  got  my  recolleo- 
tion  rig:ht  there. 

Q.  Then  your  recollection  is  you  did  tell  that  number? — ^A.  My 
recollection  is  I  don't  remember  speaking  of  any  certain  part  of  it.  I 
remember  that  we  talked  about  it  every  day  on  the  street. 

Q.  You  told  me  just  awhile  ago  that  the  first  person  you  ever  told 
that  you  identified  these  negroes  was  Mr.  Crea^ger. — A.  I  told  you 
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awhile  ago  that  the  first  j>er8on  I  have  any  positive  recollection  of 
talking  tnis  matter  over  with  or  telling  that  I  recognized  this  negro 
was  m.  Creager. 

Q.  And  that  was  after  Mr.  Purdy  was  down  there? — ^A.  Yes,  sir. 

Q.  And  he  was  down  there  when? — ^A.  I  don't  know  just  exactly 
the  day. 

Q.  Wasn't  it  about  November  or  December? — ^A.  No;  it  was  a 
lon^  time  after  that,  sometime  this  year. 

Q.  Was  it,  say,  sometime  in  January? — ^A.  Sometime  in  Jdnuar^. 

Q.  That  was  some  five  or  six  months  after  the  thing  occurred,  wasn*t 
it?— A.  It  might  have  been  somewhere  about  that  time. 

Q.  Are  there  any  papers  published  in  the  city  of  Brownsville? — ^A. 
Yes,  sir:  there  is  one  and  sometimes  there  is  two. 

Q.  Wnat  are  they? — ^A.  Brownsville  Herald  and  Riverside. 

Q.  And  did  you  read  them?— A.  Yes,  sir. 

Q.  Had  you  read  any  accounts  of  this  at  all? — A.  I  have. 

Q.  Accounts  of  this  outrage  at  Brownsville? — ^A.  The  Browns- 
ville Herald  had  something  in  it  about  every  day. 

Q.  And  you  read  them  f— A.  Yes,  sir. 

Q.  And  you  talked  with  the  people  pretty  generally  about  it? — 
A.   1  es,  sir. 

Q.  Who  did  you  talk  to?— A.  If  I  must  tell  you  who  I  talked 
to — I  can't  tell  you  any  one  person — ^you  can  take  any  American 
man  around  Brownsville  and  1  have  Iiad  something  to  say  to  him 
about  it. 

Q.  But  you  don't  recall  having  told  anybody  positively  that  you 
identified  those  men  xmtil  you  told  Mr.  Creager? — A.  No,  sir. 

BEDIRBOT  EXAMINATION. 
QUB8TION8  BT  THE  JUDOB-ADYOOATB. 

Q.  How  far  from  the  street  light  were  these  men  that  you  testify 
as  having  seen  on  the  comer  of  Washington  and  Thirteenth  streets?— 
A.  They  might  have  been,  when  I  first  seen  them,  between  20  and 
30  feet. 

(The  reporter  read  the  last  question  and  answer  at  the  request  of 
counsel  for  the  accused.) 

(The  witness  was  then  excused.) 

The  judge-advocate: 

I  will  state  for  the  information  of  the  court  and  counsel  that  I  have  outside  at  least 
two  witnesses  whom  I  can  call  into  court  if  the  court  so  desire,  but  I  am  informed  by 
the  reporter  that  he  has  enough  shorthand  matter  to  keep  him  busy  until  near  5  o'clock 
in  the  morning;  by  working  all  night  he  can  probably  get  the  record  readv  in  time, 
although  if  we  continue  he  will  probably  be  unable  to  present  the  proceedings  at  10 
o'clock  in  the  morning.    I  would  like  to  hear  the  court's  pleasure  on  that. 

At  4.15  p.  m.  the  court  adjourned  to  meet  at  10  o'clock  a.  m.  the 
following  d!ay,  Tuesday,  February  19,  1907. 

Chas.  E.  Hay,  Jr., 
Captain  and  Judge^Advocate,  Judge-Advocate. 
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Headquarteixs  Department  op  Texas, 

San  Antonio^  Tex.,  February  19, 1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  tne  members  or  the  court  and  the  judge-advocate. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  or  February  18  was  dispensed  with. 

Dr.  C.  H.  Thorn,  a  witness  for  the  prosecution,  was  duly  sworn, 
and  testified  as  follows : 

direct  examination. 

QT7S8TION8  BT  THE  JUDGE-ADVOOATB. 

Q.  Please  give  your  name,  residence,  and  your  occupation. — A.  My 
name  is  C.  H.  Thorn.  Charles  Hightower  Thorn.  I  live  in  Browns- 
ville, Cameron  County,  Tex.    Occupation,  a  dentist. 

Q.  How  long  have  you  resided  in  Brownsville? — ^A.  I  hkve  been 
there  since  February,  1883. 

Q.  Are  you  a  native  Texan? — ^A.  No,  I  was  bom  in  Camden,  Ark., 
but  was  raised  in  Texas ;  came  to  Texas  when  I  was  a  child. 

Q.  Will  you  please  go  to  the  map  and  point  out,  if  you  can,  your 
place  of  residence? — A.  (Witness  indicates  on  map  building  marked 
rio.  4.)  I  was  right  there.  Excuse  me  for  being  a  little  too  fast,  but 
part  of  the  building  is  brick,  the  front  j)art;  this  back  part  is  frame 
building,  and  this  is  represented  as  brick,  too,  but  it  should  not  be, 
this  ba^  part  from  here  back  is  frame,  and  I  was  in  this  room  here, 
the  second  room  from  the  alley;  first  is  the  kitchen  and  next  dining 
room,  and  I  was  sleeping  in  the  dining  room. 

Q.  Where  were  you  on  the  night  of  August  13, 1906  ? — ^A.  I  was  at 
home. 

Q.  Did  anything  unusual  occur  upon  this  night?  If  so,  describe 
fully. — ^A.  I  had  just  retired,  between  half  past  11  and  12  o'clock.  I 
was  not  sleeping,  but  just  about  to  go  to  sleep,  just  dozing  off,  when  I 
heard  some  shots  fired.  At  first  I  paid  no  particular  attention,  didn't 
even  sit  up  in  bed,  but  in  a  few  minutes,  or  few  seconds  rather,  the 
firing  continued  and  I  raised  up  in  bed  and  listened. 

Q.  Continue. — A.  The  sound  of  the  firing  was  to  my  right,  or 
down  toward  the  garrison,  and  after  a  little  while  it  seemed  to  grow 
nearer.  After  listening  a  moment  or  two  I  concluded  I  would  get  up 
and  go  to  the  alley  door,  or  not  exactly  to  the  door,  but  I  intended  to 
look  out^  either  through  the  window  or  some  lattice- work  over  a  shed 
by  the  side  of  the  kitchen. 

Q.  Was  your  room  on  the  first  or  second  floor? — A.  On  the  first 
floor — ground  floor. 

Q.  Continue.  Tell  everything. — ^A.  I  felt  with  my  feet  on  the 
wrong  side  of  the  bed  for  my  sRppers — didn't  find  them.  I  finally 
reached  over  on  the  opposite  side  oi  the  bed  and  got  the  slippers  and 

fut  them  on.  I  had  been  listening  to  the  firing  aU  the  time.  Just  as 
had  put  my  slippers  on  I  heard  voices  just  out  in  the  alley.  There 
is  a  door  and  a  window  opening  from  my  kitchen  into  the  alley ;  the 
door  was  closed  but  the  window  open,  the  blinds,  however,  closed,  and 
it  seemed  just  outside  these  blinds  I  heard  the  voices. 
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Q.  Did  you  look  out? — ^A.  No,  I  was  still  sitting  up  in  bed.  The 
door  of  my  room  and  the  kitchen  door  was  open  and  I  could  hear,  at 
first  as  they  came  on,  voices  in  a  low  tone  I  could  not  distinguish,  or 
if  I  heard  any  particular  words  I  don't  remember  what  it  was,  but  I 
knew  from  the  sound  of  the  voices  that  they  were  negroes;  they  were 
not  Mexicans  or  white  men  talking. 

Q.  Is  there  a  difference  between  the  voice  of  a  negro  and  the  voice 
of  a  Southern  white  man? — A.  I  think  there  is. 

Q.  You  readily  detected  it? — A.  Well,  there  is  certainly  a  differ- 
ence in  the  voices  of  negroes  and  most  of  the  people  of  Brownsville. 

Q.  What  did  these  voices  say,  if  anything? — A.  About  the  only 
words  I  heard  distinctly  was  a  voice  raised  in  a  little  louder  tone 
saying  either  "  There  they  go  "  or  "  There  he  goes,"  I  don't  remember 
exactly  which,  but  I  understood  they  meant  they  saw  some  one  either 
down  m  the  alley  or  going  across  Thirteenth  street. 

Q.  About  the  time  you  heard  this  remark  had  the  men  passed 
your  house? — ^A.  They  were  just  passing  by,  a  little  to  the  left  of 
the  window  and  door,  probably  about  the  edge  of  my  premises,  the 
alley. 

Q.  From  the  sound  of  the  voices  or  the  sound  of  the  footsteps  could 
you  tell  about  how  many  men  there  were? — ^A.  I  could  not  hear  a 
footstep ;  that  was  peculiar ;  I  don't  remember  hearing  a  footstep  at 
all,  but  I  could  hear  loud  breathing,  as  if  men  panting  from  exertion 
or  excitement. 

Q.  From  the  progress  of  these  sounds  were  the  men  moving  rapidly 
or  not? — A.  No;  they  did  not  seem  to  be  moving  especially  rapidly, 
because  I  heard  shots  as  they  came  on  down.  Just  at  the  moment  1 
heard  the  talking  there  was  no  shots  fired,  but  immediately  I  heard 
this  man  say  "THere  he  goes,"  or  "There  they  co; "  another  says 
"  Give  them  hell,  give  them  hell,"  and  immediately  the  firing  com- 
menced again,  and  just  as  it  commenced  again  I  heard  another  man, 
or  maybe  the  same  man  that  says  "  Give  them  hell,"  say  "  God 
damn ; "  whether  that  was  merelv  an  exclamation  or  whether  there 
was  an  addition  of  "  God  damn  'em,"  I  am  not  right  sure.  I  think 
the  firing  interrupted  my  hearing  that  clearly. 

Q.  When  you  heard  this  firing  of  which  you  have  just  spoken, 
apparently  how  far  had  they  progressed  beyond  your  house? — ^A. 
Cmly  a  few  feet;  probably  a  few  steps. 

Q.  Did  this  last  firing  continue  for  any  length  of  time? — ^A.  Yes; 
it  continued  on  down  the  alley  toward  Miller  Hotel  for  some  time. 

Q.  Continuous  firing,  or  how? — A.  No;  it  seemed  several  were 
firing  at  the  same  time,  then  again  one  shot,  then  two,  and  so  on. 
It  was  impossible  to  tell  the  exact  number  of  shots,  because  some- 
times four  or  five  were  fired  almost  the  same  instant. 

Q.  Was  there  any  interval  of  silence  after  this  last  firing? — ^A.  Yes. 

Q.  But  was  there  firing  after  that? — A.  Oh,  yes. 

Q.  Describe  that . — ^A.  I  heard  firing  that  seemed  tame  to  be  down 
in  Thirteenth  street,  and  then  further  off  down  in  the  alley  between 
Thirteenth  and  Fourteenth.  I  got  that  wrong;  that  was  not  Thir- 
teenth and  Fourteenth — between  Thirteenth  and  Twelfth,  going  the 
other  way. 

Q.  Are  you  familiar  with  firearms?— A.  Yes,  sir. 

Q.  How  did  you  gain  this  familiarity  or  knowledge? — A.  Well, 
when  I  was«  I  suppose,  not  more  than  8  or  9  years  of  age  my  father 
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gtiV^  me  ft  ^nfi.  I  had  scxne  uncles  thttt  had  pistols  and  guns  of 
almost  all  kmds  in  use  at  that  time.  Afterwards  I  moved  out  west 
of  San  Antonio,  when  the  Indians  were  still  making*  raids  out  there, 
and  I  had  Winchesters  and  six-shooters — ^in  fact,*ui>  to  the  last  five 
or  six  vears  I  have^  always  owned  firearms  of  some  kind. 

Q.  Are  you  familiar  with  the  various  reports  made  by  firearms? — 
A.  Yes,  sir. 

Q.  Judging  from  the  reports  made  by  the  guns  fired  up<m  this 
night,  what  did  you  think  they  were? — ^A.  Well,  most  of  them,  I 
was  satisfied,  were  army  guns — ^that  is,  improved  Springfield  guns,  or 
rifles.    I  heard  some  shots  that  I  am  satisned  were  pistol  shots. 

Q.  What  led  you  to  believe  they  were  army  gfuns?— A.  Difference 
in  the  reports. 

Q.  t)o  you  know  of  any  gun  owned  by  anyone  in  Brownsville  that 
would  have  made  a  report  like  these  guns  you  speak  of? — A.  I  do 
not. 

Q.  Please  tell  the  court  how  long  all  the  firing  continued,  from  the 
time  you  heard  the  first  shots  until  jou  heara  the  last  ones. — ^A.  I 
did  not  look  at  a  watch  or  clock  during  the  time  or  afterwards,  but 
to  the  best  of  my  knowledge,  between  ten  and  fifteen  minutes. 

Q.  Did  you  hear  any  bugle  calls  that  night? — ^A.  I  did;  yes. 

Q.  Do  you  rememl>er  at  what  stage  of  the  proceedings  this  call 
sounded  ? — ^A.  Not  exactly ;  I  heard  two  or  three  calls  after  the  firing 
commenced ;  I  don't  remember  whether  there  was  any  after  the  firing 
ceased  or  not;  I  am  not  sure  about  that. 

Q.  Were  you  alone  in  your  house  that  night? — ^A.  I  was  alone  in 
(hat  room ;  my  mother  was  in  a  room  in  the  brick  part  of  the  hoitse 
just  in  front  of  my  room.  Judge  Bartlett,  the  county  judge,  was 
also  in  a  room  downstairs. 

Q.  Do  you  usually  go  to  bed  as  late  as  half  past  11  ? — ^A.  No. 

Q.  How  did  it  happen  you  were  up  as  late  as  half  past  11  upon  the 
night  in  question  t — ^A.  Well,  we  had  a  meeting  of  the  Masonic  lodge ; 
it  was  a  called  communication. 

Q.  Where  is  this  Masonic  lodge? — ^A.  It  is  in  the  Combe  Building, 
on  Elizabeth  street,  near  the  Federal  building. 

Q.  You  heard  no  suspicious  sounds  at  all  as  you  were  coming 
home? — A.  No. 

Q..  About  the  time  you  heard  the  remark,  "  There  he  goes,'^  or 
"  There  they  go,"  did  you  hear  any  sound  of  a  horse  moving  through 
the  streets  anywhere? — A.  I  don't  remember  that  I  did.  My  atten- 
tion was  attracted  in  the  opposite  direction,  on  the  right. 

CROSS-BXA  MINATION. 
QUESTIONS  BY  THK  ACCUSED^ 

Q.  How  old  are  you.  Doctor? — A.  Fifty  years. 

Q.  You  testified  berore  the  Citizens'  Committee? — ^A.  I  did. 

Q.  And  subsequently  testified  before  Mr.  Purdy? — A.  Yes,  sir. 

Q.  When  did  vou  tell  Mr.  Purdy  you  went  to  bed  ? — ^A.  I  think  it 
was  somewhere  between  half  past  11  and  12. 

Q.  When  you  testified  before  Mr.  Purdy  were  you  given  an  oppor- 
tunity to  read  over  your  evidence? — A.  I  was. 

Q.  And  you  did  read  it  over? — ^A.  Yes,  sir. 
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Q.  Signed  it  and  swore  to  it? — A.  Yes,  sir;  made  one  or  two  cor- 
rections. 

Q.  I  will  read :  "  Q.  At  what  time  had  you  retired  on  that  even- 
ing?— A.  Well,  I  think  it  was  about  11  o'clock,  or  something  after  11, 
maybe  half  past  11."  When  did  you  change  your  mind  mat  it  was 
between  half  past  11  and  12?— A.  Well,  I  don't  know;  I  didn't 
remember  lookmg  at  my  watch — didn't  remember  ihe  exact  time ;  it 
was  only  guess. 

Q.  When  did  you  make  up  your  mind  to  guess  differently  before 
this  court  from  what  you  guessed  before  Mr.  Purdy? — A.  That's 
hard  to  say. 

Q.  It  must  have  been  subsequent  to  your  evidence  to  Mr.  Purdy, 
was  it  not? — A.  I  suppose  so. 

Q.  Have  you  talked  this  over  with  any  other  witnesses? — ^A.  Oh, 
quite  a  number  of  times. 

Q.  Who? — A.  Possibly  half  of  those  who  were  up  here  of  the 
white  citizens — Mr.  Kendall,  Dennett,  Kleiber,  Creager,  Evans 

Q.  Discussed  it  with  all  those  since  you  have  been  up  here? — ^A.  I 
don^t  know  that  I  have  since  I  have  been  up  here,  but  at  different 
times. 

Q.  Did  you  tell  your  story  before  the  grand  jiiry? — ^A.  I  think  I 
did. 

Q.  Are  you  positive  that  you  did  ? — A.  No ;  I  am  not. 

Q.  Why  canx  you  remember  with  positiveness  whether  or  not  you 
testified  before  a  grand  jury  on  so  important  a  matter  as  this? — ^A. 
If  I  testified  at  all  they  sslked  a  very  few  questions;  it  seems  to  me 
I  did  testify. 

Q.  What  points  did  you  cover  in  your  testimony  there? — ^A. 
Probably  the  same  things. 

Q.  Did  you  cover  the  same  things? — ^A.  I  suppose  so;  I  don't 
remember. 

Q.  Can  you  remember  any  of  the  testimony  you  gave  there? — ^A. 
No ;  I  don't  remember  any  other  testimony  except  what  I  have  given 
here. 

Q.  Can't  remember  anything  you  testified  before  the  grand  jury? — 
A.  Well,  I  testified  about  some  of  the  things;  I  suppose  I  might  have 
added  more. 

Q.  Tell  us  what  you  testified  to — ^the  points  you  covered  before  the 
grand  jury? — ^A.  That  is  hearing  the  voices  in  the  alley  that  I 
recognized  to  be  the  voices  of  negroes. 

Q.  That  the  only  thing  you  testified  to  before  the  grand  jury? — ^A. 
Practically  the  only  thing. 

Q.  Will  you  swear  to  this  court  it  is  the  only  thing? — ^A.  No; 
certainly  not. 

Q.  Is  it  all  you  recall? — A.  All  I  recall  of  any  importance. 

Q.  Never  mind  the  importance;  we  want  to  know  whether  you 
testified  to  any  other  matters  pertaining  to  this? — A.  Possibly  I  md; 
I  don't  remember  what  it  was. 

Q.  How  long  were  you  before  the  grand  jury? — ^A.  Only  a  few 
minutes. 

Q.  WTien  did  you  testify  before  the  Citizens'  Committee? — ^A.  I 
don't  remember  whether  it  was  the  morning  of  the  14th  or  15th,  or 
whether  it  was  in  the  afternoon,  even.  It  was  either  on  the  14th 
or  15th. 
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Q.  Voii  attempted  to  put  that  committee  in  possession  of  all  the 
facts  you  knew  that  bore  directly  on  this  case,  did  you  not? — ^A.  I 
did ;  yes,  sir. 

Q.  1  will  read  to  you :  "  Question  by  the  committee :  Tell  the  com- 
mittee what  you  know. — A.  I  know  nothing  except  what  I  heard.  I 
heard  the  firing  when  it  commenced  and  supposed  there  was  a  ram- 
page. I  was  in  bed.  There  was  only  a  thin  wall  between  me  and 
the  alley.  I  heard  one  man  say,  '  Tiiere  he  goes '  or  '  There  they 
go '  or  '  There  he  is,'  then  another  spoke  in  a  loud  voice,  '  Give 
tliem — or  him — hell '  and  louder  still,  '  God  damn  him.'  It  was  a 
negro's  voice.  Three  bullets  went  into  my  house;  I  did  not  hear 
the'n  go  back  down  that  alley,  for  I  got  up  and  went  down  town.'* 
Th2.t's  all  you  told  the  committee,  isn't  it  ? — A.  I  think  so. 

Q.  Then  all  the  rest  of  your  evidence  has  been  accumulated  in  youjr 
mind  since  that  time  ? — A.  Possibly  I  did  not  think  of  it  at  the  time. 

Q.  Wasn't  it  your  purpose  to  help  the  Citizens'  Committee  of  your 
town  to  get  all  the  facts  they  could  ? — A.  It  was. 

Q.  But  at  that  time  you  could  not  conscientiously  tell  this  commit- 
tee there  were  negro  soldiers  there? — A.  I  could  have  done  so. 

Q.  Why  didn't  vou  ?  Wasn't  that  the  thing  they  were  trying  to 
get  at? — A.  I  saia  it  was  a  negi^o's  voice;  I  would  have  told  them 
if  they  asked  me. 

Q.  Didn't  they  ask  you  this  question,  "  Tell  the  committee  what 
3^ou  know  ?  "  Does  not  that  call  for  everything  you  know  ?  Does  not 
that  question  call  for  all  you  knew  about  it? — A.  I  suppose  so,  if  it 
does 

Q.  You  have  stated  it  was  your  purpose  to  put  the  committee  in 
possession  of  everything  that  you  knew  that  would  tend  to  show  who 
did  that;  isn't  that  true?  Why  didn't  you  tell  them? — A.  I  think  I 
did  probably  tell  them  everything  I  couid  think  of. 

Q.  Will  you  swear  you  did  tell  them  more  than  is  recorded  here?— r 
A.  No,  I  won't;  but  I  think  I  did. 

Q.  Will  you  swear  you  told  the  members  of  that  committee  it  was 
negro  soldiers,  as  you  have  testified  here? — A.  I  won't  swear  I  did, 
for  possibly  I  did  not. 

Q.  As  a  matter  of  fact,  isn't  that  all  you  can  recall  that  you  told 
that  committee? — A.  I  don't  think  it  is,  sir;  I  think  I  told  them 
more  than  that. 

Q.  What  more  did  you  tell  them? — A.  I  think  I  told  them  a  lot 
that  was  said  by  a  negro  girl  that  was  cooking  for  me,  but  of  course, 
that  was  only  hearsay  testimony. 

Q.  What  else  did  you  tell  them? — A.  Really  I  don't  remember. 

Q.  Is  that  all  you  can  remember? — A.  That's  about  all  I  can 
remember. 

Q.  Then,  as  a  matter  of  fact,  all  of  those  details  you  gave  Mr. 
Purdy  and  none  of  which  you  remember  having  told  the  grand  jury, 
you  accumulated  since  that  time? — A.  Well,  I  liave  remembered. 

Q.  I  will  ask  you  again :  Is  there  anything  else  further  than  whai 
you  have  told  to  this  court  that  you  can  remember  having  told  to  that 
grand  jury? — A.  To  Ibe  orand  jury?  I  don't  remember  that  there  is; 
they  asked  me  a  very  few  questions. 

Q.  I  have  asked  you  to  tell  us  everything  you  told  that  grand  jury, 
and  you  attempted  to  do  it ;  I  intended  to  give  you  ample  time;  now  I 
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want  to  know  if  you  have  omitted  anything? — A.  I  don't  remember 
that  I  have,  sir. 

Q.  Then  this  repeated  here — ^what  you  have,  told  the  court  about 
the  grand  jury,  and  the  addition  to  this  before  the  committee  about 
the  negro  girl  in  your  house,  is  all  you  can  remember  having  told 
either  of  them? — A.  You  mean  the  Citizens'  Committee? 

Q.  Yes,  the  Citizens'  Conmiittee. — A.  Or  the  grand  jury? 

Q.  Can  you  remember  anything  more  that  you  told  either  the  Citi- 
zens' Committee  or  the  grand  jury,  further  than  you  have  told  this 
court  here  now? — A.  No,  I  do  not.  I  may  have  told  them  more;  I 
don't  remember. 

Q.  Did  you  tell  them  more  ? — A.  I  don't  know. 

Q.  What's  your  best  recollection? — A.  My  recollection  is  that  I 
did  tell  them  more,  but  I  don't  remember  what  it  was, 

Q.  You  can't  give  us  any  idea  what  it  was? — A.  If  I  told  them 
anything  more  it  was  what  I  have  been  testifying  to  this  morning, 

Q.  Will  you  swear  you  told  them  what  you  have  been  testifying  to 
this  morning? — ^A.  I  won't  swear  I  told  them  all  I  have  testified  to 
this  morning. 

Q.  Why  can't  you  remember  that? — A.  Because  it  has  been  a  good 
while  since  I  testified 

Q.  Wasn't  the  testimony  before  the  grand  jury  a  short ^A. 

Short  time  afterwards,  yes. 

Q.  So  these  events  occurred  before  you  testified  before  the  grand 
jurv? — A.  Yes. 

Q.  Then  these  events  are  of  longer  standing  than  the  others;  isnt 
that  true?  Then  why  do  you  remember  this  so  much  more  dis- 
tinctly ? — A.  I  remember  these  events,  but  I  don't  remember  what  I 
testified  to. 

Q.  What  did  you  mean  when  you  told  that  committee  there  was 
only  a  thin  wall  between  you  and  the  alley? — A.  Well,  it  was  lust 
simply  weatherboarding,  and  the  weatherboarding  and  the  wall  of 
the  building  was  broken  by  folding  doors  which  were  not  closely 
closed,  and  the  window,  the  sash  of  which  was  up  but  the  blinds 
closed. 

Q.  Haven't  you  told  this  court  this  morning  there  was  a  kitchen 
between  you  and  this  alley  ? — A.  Yes,  sir. 

Q.  Was  your  bed  directly  in  front  of  the  doorway  from  the  dining 
room  to  the  kitchen? — A.  It  was,  right  in  front. 

Q.  Was  that  what  you  meant — there  was  just  a  thin  wall  at  the 
back  of  the  house  between  you  and  them  ? — A.  Yes,  sir. 

Q.  What  did  you  mean  when  you  said  before  the  Citizens'  Com- 
mittee you  heard  the  firing  when  it  commenced  and  supposed  there 
was  a  rampage?  What  did  you  mean  by  rampage? — A.  Well,  I  cer- 
tainly supposed  that  the  soldiers  were  firing  at  one  or  two  of  tiie 
policemen. 

Q.  Why  didn't  you  tell  them  so  at  the  time?— A.  That's  what  I 
meant  by  it.  Firing  indiscriminately  up  in  the  air,  making  a  big 
noise  to  terrify  the  police. 

Q,  What  reason  had  you  to  think  there  was  going  to  be  what  you 
call  a  rampage  or  a  scrap  between  the  police  and  the  soldiers  at  that 
time,  what  reason  had  you  for  thinking  so? — ^A.  I  had  no  reason  for 
thinking  so  before  it  commenced,  but  from  the  continuation  of  the 
firing  and  the  volume,  I  was  satisfied  it  must  be  that^ 
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Q.  You  didn't  say  so  in  that  evidence.  Your  evidence  is,  "I 
heard  the  firing  when  it  commenced  and  supposed  it  was  a  rampage." 
When  I  asked  you  what  you  referred  to  by  a  rampage,  you  tell  this 
court  that  by  virtue  of  the  firing  afterwards  you  supposed  it  a  fight 
between  the  police  and  the  soldiers;  is  that  what  you  want  to  adhere 
to  now? — A.  I  remarked  at  first  that  when  I  first  heard  the  firing 
T  didn't  pay  much  attention  to  it,  but  when  it  continued,  of  course, 
I  did,  and  I  told  the  committee — of  course  I  meant  the  firing  as  a 
whole,  I  didn't  mean  the  first  two  or  three  shots. 

Q,  Why  did  you  limit  it,  then,  as  narrated,  "  I  heard  the  firing 
when  it  commenced  and  supposed  it  was  a  rampage?" — A.  Probably 
they  got  that  down  not  exactly  as  I  said  it. 

Q.  Is  it  your  best  recollection  now  that  you  said  on  account  of  all 
the  firing  you  considered  it  a  rampage? — A.  No;  I  didn't  say  on 
account  of  all  the  firing;  I  meant  on  account  of  the  firing. 

Q.  And  by  a  rampage — ^you  are  very  clear  in  your  mind  that  at 
that  time  you  considered  it  a  row  between  the  police  and  the  soldiers, 
is  that  true? — A.  Yes. 

Q.  Then  when  you  testified  before  Mr.  Purdy  as  follows:  "Q. 
Wliere  were  those  shots?  In  what  direction  from  your  house? — ^A, 
They  were  in  the  direction  of  the  garrison.  I  had  an  idea  they  were 
down  at  Mrs.  Leahy's  place,  because  several  times  disturbances  had 
occurred  in  that  part  oi  the  town,  and  this  same  officer  that  was  shot 
was  shot  right  down  in  the  neighborhood  two  or  three  years  ago." — ^A, 
That's  correct. 

Q.  Then  you  thought  at  that  time  it  was  a  row  at  Mrs.  Leahy's? — 
A.  The  first  shots  seemed  to  be — of  course,  I  was  lyiug  down,  had 
my  ear  on  the  pillow  and  it  sounded  a  little  farther  off  and  to  the 
loft. 

Q.  When  did  you  modify  your  opinion  as  to  the  location  of  the 
shots? — A.  Understand,  Mrs.  Leahy's  house  I  refer  to  was  where 
Evans  and  his  wife  lived. 

Q.  I  know.  When  did  you  change  your  mind  about  the  location 
of  those  shots? — A..  Well,  I  didn't.  They  sounded  of  course  to  me 
that  way. 

Q.  Do  you  still  think  those  shots  were  down  there? — A.  No;  I 
don't  know  whether  they  were  or  not. 

Q.  When  did  you  change .youi-  mind  they  were  not  there? — ^A.  I 
didn't  know  where  they  were. 

Q.  When  did  you  change  your  mind  those  shots  that  you  testified 
to  were,  in  your  opinion,  down  by  the  seat  of  trouble — the  Leahy 
house — ^^were  not  down  there? — A,  I  heard  from  other  parties  who 
lived  nearer  and  who  were  up  and  dressed  that  the  first  shots  were 
fired  right  from  about  the  mouth  of  the  alley,  or  near  the  sally  port 
of  the  garrison — somewhere  in  that  neighborhood. 

Q.  Then,  on  the  information  you  subsequently  acquired,  you  have 
changed  your  evidence;  is  that  true? — A.  No,  I  haven't.  I  don't 
know  from  my  own  knowledge  where  they  were. 

Q.  I  want  to  know  now,  was  that  your  opinion  at  the  time,  that 
they  were  over  by  the  old  Leahy  house  where  this  policeman  was 
shot  two  or  three  years  before? — A.  That's  what  I  thought  when  I 
first  heard  it. 

Q.  And  when  you  testified  differently  before  this  court,  you  were 
basing  it  on  that  evidence  and  subsequently  acquired  evidence? — ^A, 
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I  am  under  the  impression  I  didn't  testify  differently ;  the  shots  were 
still  to  the  right,  no  matter  whether  thev  were  at  Mrs.  Leahjr's  place 
where  Lon  Evans  was  living  or  at  the  sally  port — still  to  the  right.  ^ 

Q.  But,  in  your  direct  evidence,  and  I  noted  it  carefully,  you  said, 
**  In  a  few  seconds  the  firing  continued.  I  raised  up  in  bed  and  lis- 
tened. The  sound  of  the  firing  was  down  toward  the  garrison,  seemed 
to  grow  nearer." — A.  Yes,  m  both  instances  it  would  have  been 
toward  the  garrison. 

Q.  Where  is  the  old  Leahy  house,  will  you  point  it  out  on  the  map 
there  ?  The  Leahy  house  I  mean,  not  the  Leahy  Hotel. — A.  It  is  not 
represented  there. 

Q.  What's  the  next  street  parallel  to  Adams  and  east  of  Adams  or 
rather  northeast  it  would  be? — A.  I  think  along  about  in  here. 

Q.  Isn't  that  Jefferson  street  you  have  just  pointed  to? — ^A.  I 
think  it  is. 

Q.  As  a  matter  of  fact,  isn't  the  place  you  speak  of  on  the  comer 
of  Fifteenth  street  where  it  practically  joins  the  Government  road, 
or  a  little  above  that,  a  block  northeast  of  that? — A.  I  believe  it  is,  sir. 

Q.  So  that  this  Leahy  house,  from  where  you  first  understood  the 
tiring  to  be,  was  pretty  nearly  opposite  what  represents  the  noncom- 
missioned officers^  quarters  up  there,  isn't  it? — ^A.  I  think  that's 
about  it. 

Q.  Just  about  opposite  that  ? — A.  Pretty  close. 

Q.  Now,  then,  explain  what  you  meant  when  you  testified  as  fol- 
lows before  Mr.  Purdy :  "  Q.  Now,  you  state  that  when  you  heard 
these  shots  they  appeared  to  be  in  the  direction  of  the  Leahy  Hotel  ? — 
A.  Of  course,  it  seemed  in  that  direction,  but  I  think  it  was  further 
off  than  that,  the  first  shots  were  more  to  the  left."  What  do  j^ou 
mean  by  more  to  the  left? — A.  That  would  have  been  more  to  the 
left — ^to  the  left  of  where  Mrs.  Leahy's  hotel  is. 

Q.  Wliere  is  Mrs.  Leahy's  hotel? — A.  On  the  corner  of  Elizabedi 
and  Fourteenth. 

Q.  As  a  matter  of  fact,  isn't  it  in  the  same  block  with  you? — ^A. 
Yes,  sir. 

Q.  When  did  you  first  accumulate  the  impression  it  was  at  the 
Leahy  Hotel? — A.  Well,  I  knew  after  I  raised  up  in  bed  that  it  was 
much  nearer,  the  firing  was  nearer  and  still  coming  nearer,  bound  to 
have  been  in  the  back  of  the  hotel  or  around  there — the  Leahy  Hotel 
I  mean. 

Q.  Doctor,  I  have  just  read  carefully  your  evidence  before  Mr. 
Purdy,  and  with  the  permission  of  the  court  I  will  ask  you  to  read 
from  the  points  indicated  and,  with  the  court's  permission,  read  it 
aloud. 

(At  this  point,  upon  motion  of  a  member  of  the  court,  the  court  was 
closed,  and  the  accused,  his  counsels,  the  witness,  the  reporter,  and  the 
judge-advocate  withdrew.  Upon  the  court  being  opened,  the  accused, 
his  counsels,  the  reporter,  the  witness,  and  the  judge-advocate  re- 
sumed their  seats.     No  announcement  was  made.) 

Q.  Now,  I  will  read  as  follows:  "  Q.  Now,  Doctor,  what  first  at- 
tracted your  attention? — A.  The  shooting;  I  thought  there  were  two 
or  three  shots  fired ;  that  first  attracted  m^  attention,  I  suppose.  Q. 
Where  were  those  shots?  In  what  direction  from  your  residence? — 
-A.  They  were  in  the  direction  of  the  garrison;  I  had  an  idea  they 
were  down  at  Mrs.  Leahy's  place,  because  several  times  disturbances 


Fkb.19,1007.]       APFBAY  AT  BROWNSVILLB,  TEXAS.  367 

had  occurred  in  that  part  of  town,  and  this  same  officer  that  was  shot 
was  shot  in  that  neighborhood  two  or  three  years  ago.  Q.  Calling  your 
attention  to  Exhibit  A,  I  w^U  ask  you  to  indicate  on  this  plat  just 
where  your  dwelling  house  is  situated. — A.  It  is  about  the  middle  of 
the  block,  between  Thirteenth  and  Fourteenth  streets.  Q.  Fronting 
on  Elizabeth  street?— A.  Yes,  sir.  Q.  And  abutting  on  the  alley?— 
A.  Yes,  sir.  Q.  You  were  sleeping  in  the  frame  building  in  rear  of 
the  brick  building? — A.  In  the  frame  building  in  rear  of  the  brick 
building.  Q.  I  have  indicated  your  dwelling  house  by  figure  4  on 
this  plat;  that  correctly  indicates  the  location  of  your  dwelling? — A, 
Yes,  sir.  Q.  Now,  you  said  when  you  heard  those  shots  they  ap- 
peared to  be  in  the  direction  of  the  Leahy  Hotel  ? — A.  Of  course,  it 
seemed  in  that  direction,  but  I  thought  it  further  off  than  that — the 
first  shots  were  more  to  the  left  Q.  Down  near  the  garrison  wall? — 
A.  Yes,  sir;  seemed  to  be  in  the  direction  of  the  garrison."  Now, 
these  shots  referred  to  here  w^ere  the  first  shots  you  heard  ? — A.  They 
were. 

Q.  There  is  nothing  to  indicate  so  there  in  the  evidence,  that  you 
had  in  mind  any  other  or  subsequent  shots.  Then,  Doctor,  how  far 
does  that  garrison  wall  extend? — A.  Well,  really,  I  don't  know  how 
far;  it  extends  a  good  ways — probably  half  a  mile. 

Q.  'NMiat'syour  best  recollection? — A.  Do  you  refer.  Colonel  Glenn, 
to  the  brick  wall  or  to  the  line  of  the  garrison  ? 

Q.  I  refer  to  what  is  generally  known  as  the  garrison  wall ;  where 
does  that  extend  in  the  direction  a  little  north  of  east,  how  far? — A. 
The  brick  wall  doesn't  extend  but  a  little  ways,  but  in  referring  to  the 
garrison  wall  I  intended,  I  suppose  at  least,  generally  speaking,  in 
speaking  of  the  garrison  wall  I  mean  the  line.  It's  a  picket  fence,  I 
think,  or  a  wire  fence,  after  the  wall  ceases. 

Q.  Where  does  the  wire  fence  commence? — A.  I  think  it  com- 
mences somewhere  between — along  about  Adams  street;  I  am  not 
sure. 

Q.  As  a  matter  of  fact,  Doctor,  doesn't  that  wall  terminate  just 
about  the  end  of  the  last  barracks  there?  You  understand  the  plat. — 
A.  The  last?     I  think  it  does. 

Q.  And  from  that  on A.  From  that  on  it  is  a  wire  fence. 

Q.  Then,  as  a  matter  of  fact,  isn't  the  Leahy  house,  where  you  said 
this  shooting  was,  isn't  that  way  beyond  the  garrison  wall  ? — A.  Way 
beyond  the  brick  w^all? 

Q.  About  two  blocks? — A.  I  don't  know  whether  that  far,  it  is 
certainly  beyond — there  is  no  brick  wall  at  the  Leahy  property. 

Q.  Then  that  first  firing  was  not  directly  where  you  said — by  the 
garrison  wall? — A.  It  seemed  to  me  to  be  further  to  the  left — that  is, 
further  to  the  left  of  the  brick  wall. 

Q.  As  you  have  now  explained  it,  wasn't  that  beyond  the  garrison 
wall,  as  a  matter  of  fact,  in  an  easterly  direction,  or,  to  be  accurate,  a 
little  north  of  east? — A.  As  it  sounded  to  me  it  was  in  that  direction ; 
of  course  I  couldn't  locate  it. 

Q.  Will  you  look  at  the  map,  and  from  your  own  house  what  is, 
as  near  as  you  can  figure  it,  the  actual  direction  of  the  Ijcahy  house? 
You  see  the  indicator  at  the  top  and  the  point  indicates  north.  Tell 
the  court  what  that  direction  is. — A.  That  would  be  east,  I  think. 

Q.  As  near  east  as  you  could  figure  it  out  practically?  Then  the 
first  shots  were  there  in  that  bad-land  district,  as  you  understood  it 
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that  night?  That  is  your  impression — ^that's  what  we  want? — ^A. 
That's  where  I  thought  the  first  shots  were. 

Q.  How  long  aft^r  that  before  you  located  shots  nearer  to  you? 
How  much  shootinff  had  been  done  before  that? — ^A.  I  don't  re- 
member how  many  shots,  probably  anywhere  from  three  to  six,  maybe 
a  dozen. 

Q.  Anywhere  from  three  to  six  shots  fired  before  you  accimiulated 
the  impression  in  your  mind  at  the  time,  that  it  was  nearer  to  you — 
nearer  down  toward  the  garrison?  When  you  got  that  impression 
that  it  was  nearer  down  toward  the  garrison,  how  much  shooting  was 
done? — A.  I  didn't  mean  nearer  the  garrison  particularly,  but  nearer 
to  me. 

Q.  I  mean  that.  Where  did  it  seem  to  be? — ^A.  About  on  my 
right. 

Q.  Tell  the  court. — A.  Of  course,  if  it  was  on  my  right  it  would 
be  toward  the  garrison ;  I  didn't  mean  exactly  toward  the  garrison 
wall,  but  in  that  direction,  toward  the  right. 

Q.  There's  the  map.  Will  you  show  us  about  where  it  was?  I 
want  to  know,  because  this  is  important.  WTiere  was  it? — ^A.  The 
first  firing  may  have  been  down  m  here,  anywhere  along  in  there, 
to  my  right,  and  as  I  said,  further  oflF.  (Witness  indicated  the 
space — location  of  the  Leahv  house;  then  dragged  his  pointer  over 
toward  the  noncommissioned  oflScei's'  quarters  and  worked  it  down 
toward  C  Company  barracks,  covering  quite  an  extensive  area — as 
far  as  B  Company  barracks.) 

Q.  So  you  thought  it  was  all  in  that  area  that  you  have  last  de- 
scribed ?— A.  All  u])on  my  right,  in  that  direction. 

Q.  Is  that  as  accurate  as  you  care  to  be  in  your  testimony? — A. 
That's  about  as  accurate  as  I  could  be. 

Q.  That's  as  near  as  you  could  locate  it? — A.  It  is. 

Q.  Now,  where  was  the  firing  when  you  first  located  it  accu- 
ratoly  ? — A.  Well,  really  I  could  not  locate  it  accurately  until  it  was 
right  in  the  alley,  right  back  of  my  i^lace. 

Q.  Not  until  it  was  back  of  your  place? — A.  'When  I  heard  the 
firing  just  previous  to  that,  of  course  I  know  it  Avas  somewhere  about 
the  Leahy  Hotel. 

Q.  How  did  you  know  it  ? — A.  By  the  sound. 

Q.  Then  you  did  locate  it  accurately? — ^A.  It  might  have  been  in 
Fourteenth  street ;  it  might  have  been  in  the  alley  between  Four- 
teenth street  and  the  garrison  wall — anywhere  in  that  neighbor- 
hood— but  within,  say,  half  a  block.  I  could  locate  it  distinctfy,  but 
1  could  not  tell  exactly  where  it  was,  of  course;  quite  a  number  of 
shots  fired;  some  might  have  been  one  place  and  some  another. 

Q.  Did  you  at  any  time  that  night  locate  any  shots  by  the  Leahy 
Hotel  ?  lif  so,  tell  the  court  what  ones,  and  at  what  stage  of  the  pro- 
ceedings.— A.  Yes. 

Q.  When? — A.  I  heard  shots  back  of  the  Leahy  Hotel  in  the 
street — that  is,  where  the  alley  crosses  the  street. 

Q.  Then  you  located  that  before  or  after  the  firing  back  of  your 
house? — A.  Before. 

Q.  Then  that's  the  fii*st  shooting  you  accurately  located,  was  it? — 
A.  Of  course,  when  speaking  of  accurately  locating,  I  could  locate  it 
within  half  a  block,  you  see — probably  40  or  50  feet.  That  s  about  as 
accurately  as  I  could  locate  that  firing  up  there. 
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Q.  When  did  you  first  go  back  to  that  thin  partition  that  separated 
you  from  the  alley  ? — A.  The  next  morning. 

Q.  Not  until  the  next  morning? — ^A.  Not  until  the  next  morning* 

Q.  Did  you  go  into  the  kitchen  at  all  that  night? — A.  I  did  not. 

Q.  Then  you  were  mistaken  when  you  said  in  your  direct  evidence 
you  went  back  there? — ^A.  That  night? 

Q.  I  mean  your  direct  evidence  here  this  morning. — ^A.  I  don't 
think  I  said  that. 

(At  the  request  of  counsel,  evidence  page  753  [359]  was  read.) 

Q.  All  right;  I  misnoted  it.  Doctor,  did  you  go  to  bed  on  the 
wrong  side  or  get  up  on  the  wrong  side  that  night? — ^A.  I  went  to 
bed  on  the  wrong  side. 

Q.  But  you  got  up  on  the  wrong  side  to  ^et  your  slippers  ? — ^A.  I 
was  feeling  for  the  slippers  on  the  wrong  side — that's  why — ^that  is, 
from  where  I  left  them. 

Q.  How  was  your  bed  located  that  night,  Doctor? — ^A.  It  was 
pulled  out  almost  in  the  center  of  the  room. 

Q.  Will  you,  as  near  as  you  can,  tell  me  how  the  head  and  foot 
rested,  with  respect  to  the  points  of  the  compass  ? — A.  The  foot  of  the 
bed  was  east  and  the  head  of  the  bed  west.  Not  exactly  that,  but  the 
foot  was  northeast,  so  that  the  foot  of  the  bed  was  toward  the  door 
opening  into  the  kitchen. 

Q.  It  ran  parallel  to  the  walls  of  the  house,  did  it — ^the  bed  ? — ^A. 
Almost;  yes. 

Q.  Then  when  you  speak  of  the  right  you  mean  toward  the  gar- 
rison?— A.  On  my  right  side  I  mean  toward  the  garrison;  on  my 
left  toward  the  town. 

Q.  That's  what  I  wanted  to  bring  out  and  clear  up.  Doctor,  in 
your  first  evidence  you  testified  positively  about  this  speech.  Among 
other  things  you  said  that  he  said  ''  God  damn  him."  Now,  in  your 
evidence  now  you  remember  with  considerable  particularity  that  you 
don't  know  whether  he  said  "  God  damn  him  "  or  he  said  "  God 
damn;"    that  there  was  some  firing  intervened,  although  you  had 

{'ust  stated  that  there  was  no  firing  intervened.  What  did  you  mean 
>y  that?  Which  is  correct? — A.  Wellj  as  nearly  as  I  remember,  when 
the  firing  commenced  there  was  probably  two  or  three  shots  fired  at 
once;  then,  probably  after  just  a  second,  there  was  other  shots  fired; 
and  it  may  be  that  I  heard  that  "  God  damn  him. "  or  "  God  damn 
them."  I  don't  remember  how  that  was;  but  I  certainly  heard  the 
expression  "  God  damn,"  but  whether  it  was  "  him  "  or  "  them,"  or 
simply  an  exclamation,  I  don't  remember.  If  I  said  it  was  "  God 
damn  him  "  I  suppose  that  was  right. 

Q.  You  told  Mr.  Purdy,  "  God  damn  them,  give  'em  hell." — A. 
That  expression  wasn't  distinct ;  it  was  more  nearly  as  I  understand 
it,  or  heard  it,  "  Give  'em  hell."  Might  have  been  him  or  they  it 
referred  to.    "  Give  'em  hell,"  said  quickly. 

Q.  AVhen  did  you  first  make  up  your  mind  that  they  were  going 
down  toward  Thirteenth  street,  and  that  they  went  between  Thir- 
teenth and  Twelfth? — ^A.  Why,  I  could  hear  the  firing  distinctly. 

Q.  When  did  you  make  up  your  mind,  Doctor,  as  to  these  two 
points  I  asked  you  ? — A.  Right  at  the  time. 

Q.  Why  didn't  you  tell  the  committee? — ^A.  Didn't  ask  it,  I  guess. 
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Q.  Why  didn't  you  tell  Mr.  Purdy?— A.  He  didn't  ask  it;  at  least 
I  don't  remember  he  did.    If  he  did  I  would  have  told  him  so. 

Q.  Any  negroes  living  in  Brownsville,  Doctor,  bnefore  the  colored 
troops  were  sent  there  ? — A.  Yes,  sir ;  a  few. 

Q.  How  manv? — A.  AVell,  let's  see;  George  Watson's  family 

Q.  You  need  not  name  them;  just  tell  us. — ^A.  Probably  half 
dozen. 

Q.  Half  dozen  men? — A.  Yes. 

Q.  Did  oome  come  in  with  the  colored  troops  who  were  not  sol- 
diers?— A.  Possibly.     If  they  did,  I  don't  know  anything  about  it. 

Q.  But  you  know  all  of  those  you  mention  as  being  there  previous 
to  the  arrival  of  the  Twenty-fifth  Infantry? — A.  Yes;  I  knew  all 
those  well. 

Q.  Could  any  of  them  have  been  with  this  party? — ^A.  Well,  it's 
possible,  of  course,  but  not  at  all  probable. 

Q.  Could  you  distinguish  between  their  voices  and  those  of  the 
soldiers? — A.  I  don't  know  that  I  could.  There's  one  or  two  of  them 
I  am  satisfied  I  would  recognize  their  voices,  being  well  acquainted 
with  them. 

Q.  Might  the  others  have  been  in  there  and  talking  in  the  negro 
voice,  what  you  described  as  the  negro  voice? — A.  That  might  be  so. 

Q.  I  think  you  said  the  only  thing  you  had  to  identify  them  as  sol- 
diers was  the  voice,  was  it  not ?  lou  didn't  see  them ?— A.  I  didnt 
see  them. 

Q.  Was  there  anjiihing  else  to  identify  them  as  negro  soldiers 
except  those  voices  ? — A.  liv  the  sound  of  the  guns. 

Q.  So  you  took  the  sound  of  the  voices  and  trie  sound  of  the  guns 
and  put  them  together  and  made  negro  soldiers  of  it,  did  you? — ^A. 
Exactly. 

Q.  Tell  the  court  what  the  difference  is  between  the  negi'o  voice  and 
the  white  man's  voice,  that  you  are  able  to  detect  it  so  readily. — ^A.  I 
don't  know  as  I  could  explain  that.  You  might  ask  me  the  same 
question,  why  I  could  recognize  a  Mexican's  voice. 

Q.  I  probably  will,  but  I  would  like  to  have  you  tell  the  other  first. 
Tell  the  court. — A.  I  don't  know  as  I  could  tell,  exactly.  1  was 
raised  on  a  farm  with  negroes  and  I  can  certainly  distinguish  their 
voices. 

Q.  Yet  you  can't  tell  the  difference? — A.  I  can't  tell  exactly  what 
makes  the  difference. 

Q.  You  mean  to  state  to  this  court  that  there  is  not  lots  of  white 
men  all  through  the  South  that  talk  so  much  like  a  negro  that  you 
can't  tell  the  difference? — A.  Of  course,  they  use  practically  the  same 
language;  but  at  the  same  time  their  voices  are  different 

Q.  (Question  repeated.) 

A.  I  don't  think  there's  many ;  might  be  a  few,  of  course. 

Q.  And  you  won't  tell  us  what  there  is  in  the  negro's  voice  that 
separates  it  so  distinctly  in  your  mind  from  lots  of  white  men's  voices 
in  the  South? — A.  I  can't  tell  exactly  what  peculiarity  it  has. 

Q.  Is  it  so  indefinable  that  you  can't  describe  it? — A.  I  am  not  a 
specialist  on  sounds  and  human  voices,  and  I  can't  tell.  I  don't  know 
why  it  is,  I  know  there  is  a  difference  and  a  decided  difference,  but 
what  makes  the  difference  I  don't  know. 

Q,  You  won't  tell  the  court  anything  further  than  that  as  a  mark 
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of  distinction  in  the  voices? — A.  I  can't  tell  the  court  anything  I 
dont  know,  but  I  don't  know  why  that  is. 

Q.  Then  you  don't  know  what  the  difference  is  between  the  white 
man's  voice  and  the  negro's  voice? — A.  I  recognize  the  difference 
between  the  two  voices  when  I  hear  them,  but  I  don't  know  what 
causes  the  difference. 

Q.  My  old  professor  used  to  tell  me,  Doctor,  that  if  I  knew  a  thing 
I  could  tell  it,  and  I  have  learned  to  believe  very  strongly  in  what  he 
said.  Can  you  now  tell  us  any  distinguishing  mark  at  all  that  is 
tangible  that  enables  you  to  distinguish  the  white  man's  voice  of  the 
South  from  the  negro  s  voice? — A.  I  suppose  it  is  merely  a  difference 
in  race  characteristics;  they  have  different  colored  skm,  they  have 
different  hair,  they  have  dinerent  voices. 

Q.  Does  a  different  colored  skin  make  a  voice  sound  different? — A. 
I  don't  think  so. 

Q.  'What  does  make  it  sound  different,  then? — A.  As  I  have  said  a 
number  of  times,  I  don't  know  why  it  is;  I  don't  know  why  a  Mexi- 
can's voice  sounds  different  from  a  negro's  or  different  Irom  what  we 
call  the  Americano's  voice,  but  there  is  a  difference. 

Q.  But  you  can't  tell  this  court  what  it  is  ? — A.  No ;  I  can  not. 

Q.  But  you  do  admit  there  are  some  white  folks  in  the  South  that 
talk  very  much  like  a  negro  ? — A.  I  have  heard  them,  especially  when 
they  talk  negro  dialect. 

Q.  Ijet's  turn  our  attention  to  this  sound  on  which  you  are  such  an 
expert,  gained  from  your  experience  on  the  frontier  when  the  Indians 
were  making  raids.  When  you  were  on  the  frontier  and  the  Indians 
were  making  raids,  did  they  use  steel-jacketed  bullets? — A.  No. 

Q.  When  did  they  commence  to  use  them? — A.  I  don't  remember. 

Q.  Was  it  before  or  after  you  laid  away  your  arms — ceased  to  have 
a  gun? — A.  Before. 

Q.  Tell  us  how  many  of  those  high-power  guns  you  are  familiar 
with. — A.  I  am  not  familiar  personally  with  any  oi  the  high-power 
guns;  have  never  owned  any. 

Q.  You  stated  you  were  familiar  with  the  sound  of  them. — A.  Yes, 
sir. 

Q.  How  many  times  have  you  been  around  the  new  Springfield 
rifle  and  heard  it  shooting? — A.  I  was  nearer  to  it  that  night  than 
ever  before. 

Q.  You  are  positive  that  you  were  near  to  it? — A.  Yes,  sir. 

Q.  Yes;  you  swore  to  it.  How  many  times  were  you  near  to  it? — 
A.  I  don't  think  I  ever  heard  it  before. 

Q.  And  yet  you  swore  positively  you  heard  it  that  night.  What's 
the  difference  between  tliis  you  swore  was  the  Springfield  and  the 
Mauser  that  carries  the  steel-jacketed  bullet? — A.  They  are  both  high- 
pressure  cartridge?. 

Q.  What's  the  difference? — A.  I  don't  know;  don't  think  I  ever 
heard  a  Mauser.     I  have  heard  the  Krag-Jorgensen. 

Q.  What's  the  difference  between  that  and  the  Krag-Jorgensen? — 
A.  I  don't  know  the  difference. 

Q.  What's  the  difference  between  that  and  the  Winchester  that 
shoots  the  steel-jacketed  bullet? — A.  I  never  heard  it. 

Q.  How  about  the  savage  that  shoots  the  steel -jacketed  bullet? — 
A.  I  don't  know  anything  about  it. 


372  AFFRAY  AT   BROWNSVILLE,   TEXAS.  [Pm.19.1907. 

Q.  Then  why  did  you  swear  to  this  court  that  you  Imew  at  that 
time  that  was  the  army  gun,  and  that  enabled  you  to  say  it  was  ni^o 
troops? — A.  I  am  glad  you  say  it  was  the  army  gun,  because  I  didnt 
know  whether  these  troops  were  armed  with  the  Krag- Jorgensen  or 
the  improved  Springfield.  I  heard  that  the  next  day,  that  it  was  an 
improved  Springfield,  from  Dr.  Fred  Combe,  but  I  distinguished 
readily  it  was  not  any  gun  firing  ordinary  black  powder  and,  of 
course,  knowing  that,  I  was  satisfied  that  it  was  the  army  gun  that 
was  used,  not  oiuy  from  the  sound,  but  from  the  number  of  them  used 
at  the  same  time. 

Q.  Then,  Doctor,  explain  to  this  court  what  you  meant  by  this 
answer :  "  Q.  So  from  the  voices  of  those  men  you  concluded  they 
were  negro  soldiers? — A.  Yes,  sir;  and  I  could  hear  distinctly  the 
intonation  of  the  guns ;  I  knew  they  were  army  guns,  and  that  there 
was  no  such  intonation  in  a  Winchester  or  a  six-shooter."  You  have 
just  testified  that  you  didn't  know  anything  about  the  Winchester 
that  shoots  that  same  kind  of  cartridge. — A.  Because  down  there,  and 
in  my  experience,  we  don't  use  any  higli-pressure  cartridges  in  a  Win- 
chester. There  may  be  one  or  two  men  in  Brownsville  who  have  them 
shoot  these  cartridges;  I  don't  know  anything  about  it. 

Q.  You  never  saw  one  and  yet  you  swear  here,  if  I  understand  the 
English  language,  that  you  Jmcw  those  were  army  guns  from  the 
intonation  and  not  Winchester  guns  ? — A.  Yes. 

Q.  You  mean  to  repeat  that  here  as  being  the  truth? — ^A*.  I  do. 

Q.  And  yet  you  say  you  never  heard  a  Winchester  shoot  that  high- 
pressure  cartridge? — A.  I  never. 

Q.  Now,  once  more  I  repeat.  So  far  as  you  saw  and  heard  that 
night,  and  irrespective  of  your  subsequent  conversations  with  other 
witnesses,  the  only  thing  you  know  about  this  that  enables  you  to 
identify  these  colored  troops  was  the  sound  of  the  voices  and  the 
intonation  of  these  guns? — A.  Hxactly. 

Q.  Which  you  swore  were  army  guns? — A.  Yes,  sir. 

Q.  And  you  now  swear  that  they  were  army  gims? — A.  I  do. 

Q.  And  the  only  thing  you  have  to  base  that  on  is  the  intonation  of 
the  gun  ? — A.  And  the  sound  of  the  voices. 

Q.  You  never  saw  any  of  those  guns  before? — A.  Oh,  I  had  seen 
the  guns  before ;  seen  them  in  the  hands  of  tlie  soldiers. 

Q.  Had  you  ever  examined  one  of  them? — A.  No;  not  closely. 

Q.  You  didn't  know  anything  about  the  marks  on  it — ^how  to  dis- 
tinguish it  from  another  jrun?— A.  Of  course,  I  could  distinguish  it 
from  another  gun  by  looking  at  it. 

Q.  Have  you  ever  compared  it  with  other  guns? — ^A.  Not  stood 
them  side  by  side;  no. 

Q.  AVhere  had  you  heard  this  gun  fired  before  that  night — that 
you  swear  is  the  army  ;2:un? — A.  As  I  say,  I  don't  know  as  I  ever 
heard  this  improved  Springfield  fired  before.  I  had  heard  the  others 
on  the  target  range;  1  mean  the  Krags. 

Q.  Are  you  familiar  with  the  guns  in  Brownsville — all  of  them! — 
A.  Speaking  of  familiarity  with  guns,  I  don't  mean  to  single  out  any 
particular  ^un.  As  I  say,  there  may  be  some  party — one  or  two, 
maybe,  possibly  more — that  have  Winchesters  shooting  high-pressure 
cartridges — steel-jacketed  bullets — hut  I  don't  know  of  any  such.  I 
know  of  a  great  many  who  have  Winchesters  that  shoot  the  ordinary 
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cartridges,  some  of  them  the  soft-nose  bullets.    They  use  these  gener- 
ally in  hunting. 

Q.  Do  you  &OW  all  the  people  that  have  guns  in  Brownsville? — A. 
No ;  not  all  of  them.    I  know  a  great  many  of  them. 

Q.  How  many  do  you  know,  approximately  ? — A.  Probably  50,  in 
and  around  Brownsville. 

Q.  Then  the  other  150  to  200  that  were  armed  that  night — you 
don't  know  what  kind  of  arms  they  had,  do  you  ? — A.  I  don't  believe 
thev  had  any. 

0.  Didn't  you  go  downtown  that  night? — A.  I  did  not;  no. 

Q.  So  you  don't  know  anything  about  the  others? — A.  I  think  the 
others  would  have  done  like  I  would  have  done  if  I  had  gone  out  at' 
all — just  dressed  and  gone  out  to  find  out  who  was  hurt,  if  any  one, 
and  without  being  armed. 

Q.  That's  simply  a  thought;  you  are  not  swearing  to  that? — 
A.  No ;  I  could  not  swear  to  that. 

Q.  I  think,  and  I  appeal  to  the  record,  that  you  swore  there  was  no 
ffun  in  Brownsville  that  would  sound  like  those  shots  that  night? — 
A.  I  don't  believe  it;  I  don't  think  there's  a  single  gun  in  Browns- 
ville that  would  soimd  like  those ;  of  course,  I  may  possibly  be  mis- 
taken. 

Q.  That's  what  you  want  to  swear  to  to  this  court? — ^A.  To  the 
best  of  my  knowledge  there  is  no  gun  in  Brownsville  that  would  make 
that  noise. 

Q.  But  your  knowledge  is  limited  to  about  50  guns?— A.  I  could 
not  say  to  that ;  of  course  I  have  a  great  many  friends  that  have  guns. 

Q.  As  many  as  50  ? — A.  I  think  so. 

Q.  You  said  something  about  hearing  some  pistol  shots;  when 
did  you  hear  those?  What  part  of  the  proceedings? — A.  The  first 
shots  I  heard  I  thought  they  might  be  pistol  shots.  As  I  was  lying 
down  then,  and  not  paying  any  particular  attention,  of  course  I 
could  not  swear  to  the  sound  of  those  guns,  because  I  did  not  hear 
them  distinctly,  but  I  certainly  heard  pistol  shot^  afterwards,  after 
I  heard  those  shots  back  of  my  house  in  the  alley.  I  then  heard 
pistol  shots. 

Q.  So  you  heard  pistol  shots  both  before  and  after  the  firing  in 
the  alley  back  of  your  house?— A.  I  don't  say  before — certainly 
afterwards.     I  am  not  sure  about  the  pistol  shots  first.  ^ 

Q.  How  many  pistol  shots  did  you  hear  after  that? — A.  Certainly 
as  many  as  3,  possibly  more. 

Q.  Were  there  more? — A.  I  could  not  swear  to  that.  I  think  there 
was  possibly  5  or  6. 

Q.  Might  there  have  been  more  than  that? — A.  I  don't  think  so. 
Might  possibly  have  been  pistol  shots  fired  exactly  at  the  time  the 
guns  were  fired  and  I  did  not  notice  the  diflFerence,  but  I  certainly 
did  hear  as  many  as  3. 

Q.  Your  trained  ear  was  not  trained  enough  to  determine  whether 
there  was  other  pistol  firing — mixed  shots? — ^A.  I  could  not  distin- 
guish them. 

Q.  There  might  have  been  during  that  other  shooting  some  shots 
different  from  those  you  are  certain  were  army  gims,  and  you  not 
detect  it? — A.  There  might  have  been;  I  didn't  notice  it  if  there 
was. 


374  ATPRiYjiJ   BEOWNSVILiLE,   TEXAS.  [Fbb.  19, 1007. 

Q.  Well,  then,  when  you  testified  before  Mr.  Purdy,  as  I  have  read 
to  you,  "  I  knew  they  were  army  guns,  and  there  was  no  such  intona- 
tion in  a  Winchester  or  a  six-shooter,"  what  did  you  mean?  You 
now  say  there  were  six-shooter  or  pistol  shots. — ^A.  Well,  these  pistol 
shots  certainly  did  not  make  the  same  sound  as  the  guns. 

Q.  Did  you  say  they  were  mixed  up  with  the  other  shooting? — 
A,  In  between  the  other  shots ;  yes. 

Q.  Quite  a  good  deal  of  pistol  shooting? — A.  No;  only  a  little,  a 
few  shots  fired. 

Q.  Did  I  understand  you  to  say  there  might  have  been  and  you 
could  not  distinguish  them? — ^A.  JPossibly  there  might  have  been  a 
few  other  pistol  shots  fired  that  I  did  not  distinguish. 

Q.  Might  there  have  been  some  shots  from  a  repeating  pistol? — 
A«  I  doirt  think  so. 

REDIRECT  EXAMINATION. 
QUESTIONS    BY    THE    JUDGE- ADVOCATE. 

Q.  Doctor,  you  have  made  a  statement  on  cross-examination  that 
you  have  talked  this  matter  over  more  or  less  with  other  witnesses; 
nave  any  of  these  conversations  changed  your  recollection  of  the 
affair  in  any  manner? — A.  Why,  I  don't  know  that  they  did  par- 
ticularly— certainly  did  not  change  the  material  part  of  it.  That  is, 
what  I  consider  the  material  part. 

Q.  When  you  testified  before  the  Citizens'  Committee,  do  you 
know  whether  or  not  they  took  down  everything  you  said? — A.  I 
don't  think  they  did ;  quite  sure  they  did  not. 

Q.  Isn't  it  possible  you  might  have  said  much  more  before  that 
committee  than  was  recorded? — A.  I  am  satisfied  I  did. 

Q.  In  other  words,  they  reduced  to  writing  merely  what  tiiey  con- 
sidered of  importance? — A.  Exactly. 

Q.  I  think  you  testified  you  had  your  head  upon  the  pillow  and 
was  almost  asleep  when  you  heard  the  first  shots  ? — ^A.  Yes. 

Q.  And  shortly  afterwards  you  raised  up? — ^A.  Yes. 

Q.  And  when  you  heard  these  first  shots  they  were  in  the  direc- 
tion, as  you  thought  then,  when  you  had  your  head  down  upon  the 
pillow  in  a  half -drowsy  condition 

To  this  counsel  for  the  accused  objected  as  follows: 

It  Is  not  fair  examination,  and  I  object.  Limit  yourself  to  the  record  and 
we  will  not  object.  Ho  is  putting  ideas  into  the  witness's  mind  and  we  object 
to  that.  We  have  no  objections  to  a  perfectly  sciuare,  open  examination,  but  I  do 
object  to  putting  ideas  into  the  witness's  mind.    It  is  not  fair. 

By  the  judge-advocate : 

May  it  please  the  court,  if  I  have  misquoted  the  witness  it  is  not  intentional. 
My  idea  is  that  he  said  he  was  about  asleep.  I  would  like  to  have  that  idea 
cleared  up ;  would  like  to  have  the  record  read. 

By  the  counsel : 

Our  recollection  is  that  the  witness  has  not  said  a  word  about  baIf-drows7 
condition.  I  took  him  all  over  that,  but  if  he  did  say  so  we  withdraw  our 
objection.    We  appeal  to  the  record. 

(At  request  the  record  was  then  read  top  of  page  753  [359].) 

By  the  judge-advocate : 

Do  I  understand  the  objection  of  counsel  is  simply  to  my  choice  of  temuit 


Fkb.19.1907.]  AFFBAT  AT  BBOWNSYIIiLEy  TEXAS.  876 

By  counsel : 
I  do. 

By  the  judge-advocate: 
.  In  order  to  placate  counsel  I  will  change  the  form  of  queetioiL 
By  the  counsel : 
It  is  not  necessary  to  placate  counsel ;  simply  change  the  question. 

Q.  ^Vhen  you  were  m  this  condition,  near  asleep,  you  thought  the 
firing  near  the  Leahy  residence? 

By  the  counsel : 

I  understood  you  to  withdraw  the  question,  did  you  not? 

By  the  judge-advocate : 

I  am  simply  reforming  it  I  will  withdraw  it  and  Insert  it  again,  if  it 
please  the  counsel. 

(The  question  was  withdrawn  by  the  judge-advocate.) 

Q.  As  I  understood  you  to  say,  you  had  your  head  down  on  the 
pillow  and  were  in  a  condition  nearly  asleep  when  you  heard  the 
first  shots? — ^A.  Yes,  sir. 

Q.  And  they  sounded  in  the  direction  of  the  Leahy  residence? — ^A. 
Yes,  sir;  not  the  hotel. 

Q.  I  understand.  And  as  soon  as  you  raised  your  head  up  you  got 
the  direction  accurately? 

By  counsel  for  accused : 

May  it  please  the  court,  he  did  not  testify  to  any  such  thing  on  cross-examina- 
tion. I  took  him  over  that,  and  he  said  first  positively  and  distinctly  the  first 
time  he  fixed  the  direction  accurately  was  directly  behind  his  house,  and  he 
subsequently  changed  it  and  said  it  was  at  another  time.  Just  about  the  Leahy 
Hotel,  and  it  is  misquoting  the  record.  If  you  will  confine  yourself  to  that  we 
will  interpose  no  objection. 

By  the  judge-advocate: 

In  order  not  to  take  up  time  with  useless  arguments,  I  will  withdraw  that 
question. 

Q.  When  you  raised  your  head  from  the  pillow,  in  what  direction 
were  these  shots  ? — A.  To  the  right. 

Q.  By  that  what  do  you  mean? — A.  Toward  the  garrison. 

Q.  You  made  a  statement  about  the  garrison  wall;  what  do  you 
mean  by  the  garrison  wall  ? — A.  The  brick  wall. 

Q.  But  you  later  qualified  that,  I  think. — A.  I  mean  the  boundary 
of  the  garrison  when  I  refer  to  tlie  garrison  wall.  That's  what  I 
intended  in  the  first  place,  but,  of  course,  there  is  a  difference  really 
between  the  fence  and  the  brick  wall. 

Q.  Now,  if  there  had  been  pistol  shots  fired  simultaneously  with 
this  rifle  fusilade  that  you  described,  would  you  have  heard  them? — 
A.  I  might  have  heard  them;  might  have  noticed  the  difference  if 
they  were  close  by. 

Q.  But  you  did  not? — A.  I  did  not. 

EXAMINATION    BY   THE    CX)URT. 

Q.  Why  did  you  not  try  to  ascertain  who  were  doing  the  firing  that 
night? — A.  I  Imew  who  were  doing  the  firing,  consequently  I  did  not 
try  to  ascertain. 
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Q.  T  understand  tbe  question  to  mean  other  steps  thao  yon  lifid 
taken. — A.  As  I  testifiecL  I  knew  as  well  as  I  could  know  under  the 
eircumstanecs,  from  the  intonation  of  the  guns  and  the  sound  of  the 
voices,  that  it  was  the  negro  soldiers  doing  the  firing— that  is,  the 
principal  part  of  the  firing.  Naturally,  I  supposed  it  was  the  Mexi- 
can policemen  who  were  firing  the  pistol  shots. 

Q.  Did  anyone  fire  into  your  hou*=e  on  the  night  of  the  ISth  of 
August;  and  if  so,  did  you  ascertain  who  fired  them? — A.  I  didn't 
know  that  night  tliat  the  house  had  t)een  fired  into,  and  the  next 
morning  I  found  what  I  thought  was  three  shots  had  been  fired  into 
it*  I  discovered  afterwards  that  really  only  one  shot  had  heen 
fired  in> 

Q,  Where  did  the  sound  indicate  that  the  pistol  shots  came  from?— 
A*  The  pistol  shots  were  on  my  left. 

Q.  By  left  you  mean  toward  town? — ^A.  Yes,  sir;  down  toward 
town. 

Q,  How  near  were  they  to  your  house  ? — ^A.  They  seemed  about  a 
block. 

Q,  Where  was  the  shot  hole  located  which  hit  your  house?— A*  It 
went  through  the  weatherboarding  in  a  t^hed  adjoining  the  kitchen  j 
went  throu^^h  that  and  grazed  a  partition,  and  then — the  partition  is 
one  wall  of  a  pri\rv^  thiit  is  in  one  corner  under  this  shed — then  it 
went  through  the  weatherboarding  of  the  kitchen  and  lodged  in  an 
upright,  I  think,  4  by  6;  I  cut  it  out  of  that  afterwards,  not  for  some 
time  afterwards;  and  the  reason  I  thought  there  was  three  places, 
because  when  the  ball  first  struck,  it  struck  glancing  and  it  mode  a 
hole;  the  boll  ?^truek  lengthways  and  made  a  long  hole  there,  and  the 
splinters,  on  the  inside  closed  in,  looked  like  two  bullet  hok's;  and 
then  whore  the  bullet  struck  the  side  of  the  kit^^hen,  went  through 
the  weatherboarding  there;  from  the  direction*  I  thought  it  had  come 
through  the  lattice  work,  and  consequently  it  looked  like  3  holes;  that 
is,  2  holes  on  the  wall  in  the  privy  and  another  hole  in  the  weather- 
iKJarding  of  the  kitchen.  Those  houses  have  l>een  whitewashed. 
\¥hat  first  attracted  my  attention  the  next  morning  when  I  went  ont 
there  was  the  scales  of  the  lime — whitewash — that  was  down  on  the 
floor. 

Q.  You  said  you  afterwards  cut  it  out;  what  do  you  mean  by  cut- 
ting it  out?— A.  Cut  the  ball  out;  yes,  sir. 

y.  Will  you  describe  the  ball ! — A,  Yes,  sir;  I  didn't  cut  it  out  un^il 
Mr.  Purdy  was  down  there  the  last  time,  because  it  was  rather  a  diffi- 
cult place  to  get  at;  I  had  to  take  a  chisel  and  hammer  and  chisel 
it  out,  and  the  ball,  having  only  gone  through  plank,  was  not  muti- 
lated to  any  great  extent;  it  was  practically  intact;  a  little  mark  on 
it  where  I  think  it  had  struck  a  nail;  but  it  was  what  tliey  call  a 
steel-]  acketed  ball,  with  deep  grooves  from  the  rifling  of  the  gun 
on  it. 

Q.  How  did  you  know  where  it  entered  and  passed  out? — A*  I 
could  tell  from  looking  through  one  hole  to  another,  and  then  where 
I  found  the  ball,  of  course* 

Q.  \Yhere  did  it  lodge V—A.  It  lodged  in  my  kitchen  wall  after 
going  through  the  weatherboarding;  it  lodged  in  an  upright  pine 
scantling* 

Q.  Wdl  you  kindly  describe  the  direction  as  near  as  you  can,  that 
the  baU  took?     Explain. — A.  It  came  from  the  east,  from  toward 
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the  garrison.  Now,  I  looked  through  the  holes  in  the  wall,  and  my 
impression  was  that  it  was  fired  from  a  house  on  the  corner  of  that 
alley  back  of  the  Leahy  Hotel.  There  is  a  frame  house  there — a 
Mexican  lives  in  it.  I  don't  think  it  is  represented  there,  but  I  can 
show  exactly  where  it  was. 

Q-  If  you  will,  please. — A.  That  is  the  house  right  there.  (Wit- 
ness indicated  on  map  northwest  corner  of  Fifteenth  street  and  the 
alley.)  When  I  looked  through  the  hole,  it  seemed  it  would  have 
struck  this  house  here^  but  it  didn't;  it  just  missed  it,  right  along 
that  way  (indicates  with  pointer) ;  you  see  it  was  near  the  edge  or 
the  house,  right  there ;  it  was  near  the  alley  where  the  ball  went  in, 
right  on  this  corner. 

Q.  Then,  as  I  understand  you,  from  the  location  of  the  entrance  of 
the  bullet  and  the  point  where  it  lodged,  you  judged  it  came  from  a 
height  and  passed  down  ? — ^A.  No ;  it  seemed  to  be  pretty  much  on  a 
level. 

Q.  Then  how  high,  please,  was  tlie  entrance  shot  from  the  ground  ? — 
A.  The  entrance  shot  was — it  must  have  been  all  of  6  feet. 

Q.  And  where  you  foimd  it  lodged;  was  that  place ^A.  There 

was  very  little  diflFerence. 

Q.  About  what  was  the  difference,  to  the  best  of  your  recollec- 
tion ? — A.  Not  mor^  than  a  few  inches. 

Q.  Which  was  the  higher? — A.  I  think  the  point  where  it  lodged 
was  a  little  higher  than 

Q.  Tha-n  the  entrance  ? — ^A.  Yes,  sir. 

Q.  What  thickne&s  of  material  in  inches  did  this  bullet  pass  through 
before  it  stopped? — A.  I  think  it  only  passed  through  about  4  or  5 
inches. 

Q.  Please  state  kind  of  material? — A.  Pine.  Weatherboarding 
and  inch  lumber  it  was,  and  then  into  the  upright.  I  will  state  there 
was  a  peculiarity  about  that  shot  to  me.  In  looking  through  I  did 
not  see  how  that  there  could  have  been  only  such  a  slight  difference 
between  the  height  of  where  the  ball  entered  the  weatherboarding 
first  and  where  it  lodged  and  a  man  standing  on  the  ground  at  that 
distance,  and  if  he  had  been  further  off  you  see  the  house  would  be  in 
the  way.  I  don't  understand  how  that  was;  if  it  had  been  a  glanc- 
ing shot  it  would  have  to  strike  on  a  brick  building  and  glance.  It 
seemed  to  be  a  glancing  shot  because  the  ball  where  it  went  through 
the  first  board  m  my  shed  struck  sideways,  which  would  indicate  it 
was  a  glancing  shot,  but  at  the  same  time  there  was  no  brick  building 
for  it  to  glance  on,  and  if  it  had  struck  the  house  from  where  I 
thought  it  was  fired  from — and  I  looked  at  that  house  and  could  not 
find  any  marks  at  all. 

Q.  Will  you  state  whether  you  found  any  marks  on  the  bullet  indi- 
cating that  it  had  struck  a  brick  wall,  or  anything  of  that  kind  ? — A. 
I  could  not  find  any  marks  on  it  indicating  that  it  had  struck  a  brick 
wall  or  anything  ot  that  kind ;  it  was  not  flattened  or  badly  marked. 

Q.  How  many  grooves  were  in  this  bullet  you  cut  out  ?— A.  I  did 
not  count  the  grooves. 

The  court  then  took  a  recess  until  2  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  judge-advocate,  the  accused,  his  counsel, 
and  the  reporter  resumed  their  seats. 
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Recross-examination  of  the  witness  C.  H.  Thorn,  who  was  re- 
minded that  he  was  still  under  oath. 

QUESTIONS   BY   COUNSEL  FOB   THE  ACCUSED. 

Q.  Doctor,  if  you  knew,  as  you  stated  in  your  examination  before 
the  court,  who  were  doing  the  firing  that  night,  why  didn't  you  tell 
the  committee  so  the  next  morning  ? — A.  I  suppose  I  did. 

Q.  You  swear  you  did,  now  ? — A.  No,  I  do  not. 

Q.'  Well,  did  you  ? — A.  I  don't  remember. 

Q.  The  record  doesn't  say  that  you  did  ? — A.  No,  sir. 

Q.  What  is  your  best  recollection? — A.  I  told  them  I  heard  the 
voices  and  heard  the  guns. 

Q.  Did  you  tell  that  conmiittee  the  next  morning  that  you  knew 
it  was  the  soldiers  that  did  that  shooting? — A.  I  don't  think  I  was 
asked  that  direct  question.  , 

Q.  Why  didn't  you  tell  them?  You  were  asked  to  tell  all  you 
knew.  If  you  knew  it  was  soldiei-s  don't  you  think  that  was  im- 
portant enough  to  have  told  that  committee? — A.  I  think  the  evi- 
dence will  say  that  I  told  them  I  heard  the  voices  of  the  soldiers  and 
the  guns  and  recognized  them  as  army  guns. 

Q.  There  is  not  a  line  of  it  in  the  report  of  the  committee — ^not  a 
line,  and  I  have  read  all  that  the  report  contains.  Now,  will  you 
swear  to  this  court  that  you  did  tell  that  committee  that  they  were 
negroes  and  that  you  recof^ized  them  as  army  guns  at  that  time? — ^A. 
I  don't  remember  the  testimony  before  the  committee. 

Q.  What  is  your  best  recollection? — A.  My  recollection  is  if  I 
didn't  tell  them  directly  I  did  so  indirectly  that  I  knew  and  recog- 
nized who  did  the  firing. 

Q.  Here  is  your  testimony  before  the  committee :  "  Tell  the  com- 
mittee what  you  know. — A.  I  know  nothing  except  what  I  heard;  I 
heard  the  firing  when  it  commenced,  and  supposed  there  was  a  ram- 
page. I  was  in  bed ;  there  was  only  a  thin  wall  between  me  and  the 
alley.  I  heard  one  man  say, '  There  he  goes '  or  '  There  they  go  '  or 
*  There  he  is.'  Then  another  spoke  in  a  loud  voice,' Give  him '  or 
'  them  hell,'  and  louder  still,  *  God  damn  him.'  It  was  a  negro's  voice. 
Three  bullets  went  into  my  house.  I  didn't  hear  them  go  back  down 
that  alley  for  I  got  up  and  went  down  town."  Is  there  anvthing  in 
that  telling  them  they  were  negro  soldiers? — A.  No;  but  ihsit  testi- 
mony is  not  full. 

Q.  What  is  left  out  ? — A.  I  don't  remember  all  that  is  left  out. 

Q.  Tell  us  any  one  item  that  was  Ifef t  out  ? — A.  There  was  quite  a 
lot  left  out.  I  think  it  is  ver}'  likely  that  I  told  them  that  I  recog- 
nized it  was  the  negro  soldiers  that  did  the  shooting. 

Q.  Will  you  swear  it? — A.  I  won't  swear  it,  but  I  am  satisfied  I 
did  do  so. 

Q.  You  are  satisfied  you  did  tell  them  it  was  negro  soldiers  that 
night? — A.  Yes,  sir. 

Q.  That  is  now  your  finn  belief  that  this  was  omitted  from  this 
record  ? — A.  I  think  it  was ;  yes,  sir. 

Q.  Is  there  anything  else  omitted  from  this  record? — ^A.  I  don% 
remember  anything  particular. 

Q.  Did  you  tell  the  grand  jury  it  was  negro  soldiers? — ^A.  I  dont 
know  that  I  told  the  grand  jury'directly. 
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Q.  Did  you  or  did  you  not? — A.  I  must  have  told  them  I  recog- 
nized the  voices  as  being  the  voices  of  the  negroes,  and  the  report  of 
the  guns  as  bein^  army  guns. 

Q.  Did  you  t3l  tiiem  that  you  knew  it  was  negro  soldiers! — ^A.  I 
don't  know  that  I  did  tell  the  committee  I  knew  it  was  negro  soldiers 
in  those  words. 

Q.  Did  you  state  that  it  was  your  best  belief  that  it  was  negro  sol- 
diers?— ^A.  If  I*  didn't  I  could  have  done  so,  if  they  had  asked  the 
question. 

Q.  Why  did  you  omit  such  an  important  thing  then? — ^A.  Prob- 
ably because  I  wasn't  asked. 

Q.  Wasn't  you  asked  by  the  committee  to  tell  all  you  knew? — ^A.  I 
suppose  so. 

Q.  Wouldn't  that  include  as  important  knowledge  that  these  were 
negro  soldiers  that  did  the  shooting? — ^A.  I  might  have  answered  the 

auestion  to  the  satisfaction  of  the  committee  without  making  that 
irect  assertion. 

Q.  Wasn't  that  committee  trying  its  utmost  to  fix  that  very  fact  at 
that  very  time,  that  they  were  negroes  ? — A.  Yes,  sir. 

Q.  Why  did  you  omit  that  fact,  then? — A.  As  I  said  before,  I 
prdbably  answered  in  such  a  way  that  they  understood  that  I  knew 
from  the  sound  of  the  voices  ana  guns  that  they  were  negro  soldiers. 

Q.  You  didn't  say,  as  far  as  the  record  is  concerned,  anything  about 
the  sound  of  the  guns,  did  you  or  did  you  not? — A.  I  don't  remember. 

Q.  WTiat  is  your  best  recollection? — ^A.  I  think  I  did. 

Q.  You  told  them  that  you  recognized  those  as  the  new  Springfield 
gun? — A.  As  army  guns. 

Q.  That  is  now  your  firm  conviction? — ^A.  Yes,  sir. 

Q.  Did  you  tell  the^rand  jury  that?'— A.  I  think  so. 

Q.  Is  that  your  best  recollection  ? — A.  Yes,  sir. 

Q.  So  you  now  swear  you  told  the  grand  jury? — A.  I  won't 
swear  it. 

Q.  Could  we  not  see? — A.  Yes,  sir;  but  I  don't  remember. 

Q.  That  is  susceptible  of  confirmation.  They  make  a  record? — 
A.  Yes,  sir;  but  they  didn't  make  a  full  record. 

Q.  That  is  the  practice  of  your  grand  jury? — ^A.  I  have  been  a 
member  of  the  grand  jury  frequently;  they  take  down  what  they 
think  essential  and  they  omit  the  balance. 

Q.  Would  a  grand  jury  consider  that  unessential,  that  you  had 
detected  these  fellows  and  were  an  expert  in  that  line? — ^A.  I  dont 
know  about  that. 

Q.  If  not,  why  did  you  think  it  was  necessary  to  tell  this  court 
about  it  ? — A.  I  guess  because  it  was  asked  me. 

Q.  Why  did  you  think  it  was  so  necessary  to  tell  Mr.  Purdy  ? — ^A.  I 
suppose  he  asked  me  the  question. 

Q.  Your  best  recollection  is  that  you  told  the  grand  jury  that  you 
recognized  those  shots  as  coming  from  an  army  gun  ? — A.  I  think  so. 
I  certainly  did  if  the  question  was  asked. 

Q.  Wen,  what  is  your  best  recollection?  We  don't  want  any  eva- 
sion of  that;  we  want  to  know,  because  that  is  valuable. — ^A.  I  guess 
I  can't  answer  unless  I  remember. 

Q.  We  are  entitled  to  your  best  recollection,  though. — ^A.  Certainly. 

Q.  What  is  your  best  recollection? — A.  There  has  been  so  much 
talked  about,  that  you  know,  and  so  many  committees,  and  before 
8.Doc402,60-l«pt2 25 
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Mr.  Purdy,  and  before  the  grand  jury,  and  before  the  Citizens'  CJom- 
inittee,  that  I  can't  remember  everything,  word  for  word,  as  it 
occurred. 

Q.  Wasn't  there  a  great  deal  of  talk  among  the  citizens  t — ^A.  Yes, 
sir. 

Q.  And  you  are  very  liable  to  get  those  different  conversations  con- ' 
fused.    Is  that  what  you  mean  to  say? — A.  More  or  less;  jres,  sir. 

Q.  Doctor,  why  did  you  naturally  suppose  this  pist<d  firing  Mwri- 
can  police? — ^A.  Well,  the  Mexican  policemen  were  armed  with 
pistols. 

Q.  And  just  as  soon  as  you  heard  a  pistol  fire  you  assumed  that  it 
was  Mexican  police? — A.  Yes,  sir;  because  they  are  armed  with 
pistols,  and  the  law  against  carrying  weapons  is  very  stringent  down 
there. 

Q.  And  so  when  you' first  heard  these  pistol  shots  you  assumed  that 
the  Mexican  police  were  shooting? — A.  I  did. 

Q.  Doctor,  what  was  the  sentiment  toward  the  darkies  when  you 
first  heard  the  darky  soldiers  were  ordered  down  there  to  Browns- 
ville?— ^A.  Well,  I  heard  a  number  of  merchants  say  they  had  rather 
have  the  negro  soldiers  than  to  have  the  white  soldiers. 

Q.  Did  you  ever  hear  anv  of  them  say  it  was  a  great  outrage  to 
send  ne^o  soldiers  down  there? — A.  No,  sir. 

Q.  Will  you  swear  you  never  did? — A.  Never  did  before  this  oc- 
curi'ence. 

Q.  Confine  yourself  to  before  August  13  last.  Did  you  ever  express 
any  regret  or  any  adverse  criticism  on  sending  those  people  aown 
there? — A.  No,  sir. 

Q.  You  are  sure  about  that? — A.  Yes,  sir. 

Q.  Do  you  know  Doctor  Edger,  of  the  Army? — A.  Yes,  sir, 

Q.  Will  you  swear  to  this  court  that  you  never  expr^ed  adverse 
criticism  oi  the  sending  of  colored  troops  down  there  to  Doctor 
Edger? 

To  this  question  the  judge-advocate  objected  as  follows: 

I  understand  this  cross-examination  is  on  the  matter  brought  out  under 
the  questions  of  the  court,  and  I  do  not  think  that  this  matter  was  brought  oat 
by  the  questions  of  the  court  this  morning,  and  I  object  to  it 

To  which  counsel  for  the  accused  replied: 

May  it  please  the  court,  there  is  no  stage  in  the  proceeding  of  the  examination 
of  a  witness  that  you  can  not  lay  the  foundation  to  dispute  any  statement  he 
sees  fit  to  mal^e.  I  have  Just  aslced  this  witness  specifically  whether  he  knev7 
a  certain  party,  and  aslved  him  specifically  wliether  or  not  he  made  certain 
statements  to  such  party,  and  we  now  propocte  to  ask  further  questions,  and 
later  on,  in  regard  to  this  matter,  and  it  is  clearly  within  our  rights  to  ask  that 
this  witness  be  recalled  at  any  stage  of  the  proceedings  if  we  discoTer  matter 
that  we  can  lay  a  foundation  for  dispute  of  his  testimony  or  any  part  of  the 
matter  he  sees  fit  to  testify  to. 

The  accused,  his  counsel,  the  reporter,  and  the  judge-advocate  them 
retired,  and  upon  the  court  being  opened,  the  president  announced 
that — 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  obJectl<m  be 
not  sustained.    The  question  may  be  answered. 

(The  reporter  read  the  previous  question.) 

A.  That  was  before  the  night  of  August  18 — I  am  quite  sme  I 
never  did. 
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Q.  What  was  the  attitude  of  the  Brownsville  police  toward  the 
American  soldiers  stationed  at  Brownsville  before  August  13? — A. 
I  am  sure  I  don't  know  anything  about  that;  I  never  heard  anything 
about  it 

Q.  Do  jou  mean  to  say  to  this  court  that  it  was  not  a  matter  of 
conversation  in  the  city  of  Brownsville  generally  of  the  antagonism 
of  the  police  of  Brownsville  toward  the  American  soldiers? — ^A.  It 
could  have  been  among  people,  but  I  never  heard  anything  of  itl 

Q.  Wasn't  it  generally  spoken  of? — A.  Not  to  my  knowledge. 

Q.  Wasn't  it  a  fact  and  generally  talked  of  in  the  city  of  Browns- 
ville that  they  were  afraid  to  have  the  negro  soldiers  come  there  for 
fear  of  their  ravishing  the  women  ? — A.  Before  the  13th  ? 

Q.  Yes,  sir. — ^A.  No,  sir. 

Q.  You  swear  that  no  such  talk  came  to  your  ears? — Au  I  swear 
that  I  heard  no  such  talk. 

Q.  Did  you  hear  any  talk — adverse  talk — ^generally  around 
Brownsville  about  the  assignment  of  the  colored  troops  there  previous 
to  the  13th  of  August  ? — ^A.  Possibly — more  likely  some  of  the  new- 
comers spoke  that  way. 

Q.  Generallv,  around  the  streets? — A.  Ifo,  sir. 

Q.  At  social  gatherings?    Or  balls? — A.  No,  sir. 

Q.  It  wasn't  general  talk,  then  ? — A.  Not  so  far  as  I  heard ;  how- 
ever, I  will  say  that  I  hardly  ever  attend  balls. 

Q.  I  asked  you  whether  or  not  it  wasn't  a  matter  of  general  talk 
in  the  city  of  Brownsville  from  the  time  that  order  first  came  there 
and  the  antagonian  toward  the  assignment  of  colored  troops  out 
lliere  at  Fort  Brown  in  the  city  of  Brownsville? — A.  I  don't  remem- 
l)er  any  such  condition. 

Q.  There  was  no  opposition  that  you  heard  of  at  all  on  the  part  of 
(he  business  men? — A.  As  I  stated,  I  might  have  heard  some  oppo- 
sition, but  I  also  heard  others  say  it  was  better  for  the  place;  better 
for  them  individually — the  merchants. 

(The  reporter  reaa  the  previous  question  and  answer.) 

Q.  Who  said  that  about  it  being  better  for  the  merchants — ^who 
said  that? — ^A.  I  remember  two;  one  was  Oscar  Sutor  and  one  was  a 
man  by  the  name  of  Turk  who  keeps  a  dry-goods  store. 

Q.  How  did  these  men  happen  to  say  that  in  your  hearing? — ^A. 
They  said  that  they  sold  more  goods  to  colored  soldiers  than  they  did 
to  the  white  ones;  that  the  negro  soldiers  would  buy  dry  goods, 
notions,  more  groceries,  and  things  of  that  kind,  and  spend  less  money 
in  the  saloons  in  proportion  than  the  white  ones. 

Q.  Didn't  you  hear  any  talk  about  fixing  up  separate  bars  for  the 
neCToes? — ^A.  I  heard  something  about  it. 

Q.  Was  that  pretty  generally  talked  about? — A.  Well,  I  can't  say 
that  I  talked  about  it  much. 

Q.  Wasn't  it  pretty  generally  talked  about  the  town  of  Browns- 
ville, is  the  question  ? — A.  I  guess  it  was. 

Q.  Well,  was  it? — A.  I  suppose  so. 

Q.    That  is  your  best  recollection? — A.  Americans  talked  about  it. 

Q.  A  good  deal  of  talk  about  separating  them  from  other  people 
when  they  would  come  to  drink? — A.  I  can't  say  that  I  heard  much 
talk  about  it,  but  I  think  it  was  a  fact. 

Q.  Do  you  mean  that  the  consensus  of  opinion  of  Brownsville — the 
general  expression  of  opinion — ^was  unfavorable  to  the  colored  troops 
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being  assigned  at  BrownsTille^^A,  I  don^t  know  as  it  was  the  gi  n- 
fcjral  opinion;  I  know  some  people  said  that  the  colored  troops  lii 
Captain  Ay  res'  command  were  orderly  if  not  the  most  orderly  that 
'they  had  had  there,  at  least  for  the  last  twenty  years,  and  for  that 
reason  the  older  inhabitantis  there  felt  no  apprehension  of  any 
trouble. 

Q.  You  didn't  express  yourself  fl«  having  any  fears  about  these 
troops  in  connection  with  the  women  of  the  place? — ^A,  Never 
thought  about  it. 

REDIRECT  EXAMINATION. 

QUESTION  a    BY  THE  JUDGE- ADTOCATK. 

Q,.  Ton  spoke  this  morning  of  cutting  a  bullet  out  of  your  house. 
What  eventually  became  of  that  bullet,  or  have  you  it  now  in  your 
possession? — A*  No,  I  gave  it  to  Mr.  Linton  who  was  president  [pres- 
ent] when  I  took  it  out.  Linton  is  tlie  deputy  United  States  marshal 
there— William  Linton.  He  turned  it  over  to  his  nephew.  Mr* 
Creager,  United  States  commissioner,  and  I  think  he  sent  it  on  to 
Washington,  with  othera 

Q,  You  also  said  this  morning,  if  T  remember  you  correctly,  that 
you  heard  nothing  of  any  importance,  of  a  horse  in  the  street  about 
the  time  of  the  firing  in  the  rear  of  your  house.  Did  you  hear  any- 
thing else  about  that  time  besides  the  firing? — ^A*  I  heard  during  the 
firing — in  fact,  immediately  after  it  commenced,  I  think  right  in  the 
rear  of  my  house  there  in  the  alley — I  heard  some  yells  down  to  the 
left;  I  thought  at  the  time,  and  it  probably  was,  either  on  the  street 
or  in  the  alley  between  Thirteenth  and  Twelfth  streets,  somewhere  in 
that  neighborhood  to  the  left.  It  sounded  to  me  like  Mexicans,  but  I 
could  not  distinguish  what  was  said.  It  was  something  in  a  loud 
voice  more  like  yells  than  an3^tiiing  else. 

Q.  Were  these  yells  oft  repeat^) — A*  No;  I  couldnH  heiir  any- 
thing said  at  all  but  I  suppose  that  it  was  some  one  Heciiig  from  the 
negroes  as  they  were  finng.  I  have  never  mentioned  that  before 
because  I  didn't  think  it  necessary;  it  was  something  that  was  indis- 
tinct— two  or  three  yells  it  sounded  like. 

BECR098-EXAMIKATION. 

BT  (X^UKSEL  TOR  THE  AOCUSEDi 

Q,  Do  you  know  what  become  of  this  bullet  that  passed  out  of  your 
possession  to  your  own  knowledge? — A.  No,  sir, 

Q.  Why  did  you  say  that  you  do  know.  Do  vou  know  whether 
he  gave  it  to  anybody  el^e  of  your  own  knowledge  f  Did  you  know  of 
your  own  knowledge  wliat  became  of  it  after  you  gave  it' to  this  man 
you  handed  it  to!— A.  Certainly  I  do  not;  but  he  handed  me  a  tele- 
gram  

Q*  Never  mind*  You  don't  know  of  your  own  knowledge! — A. 
That  is  why  I  got  it  out. 

Q.  When  did  you  make  up  your  mind  that  this  other  was  impor- 
tant—about hearing  these  Mexican  yells  i— A.  I  don't  know  as  it  is 
important  aow. 
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Q.  Never  thought  of  it  before — ^never  thought  to  tell  anybody  of 
it  before? — A.  I  don't  know  as  I  did ;  possibly  I  did. 

Q.  Did  you  ever  tell  anybody  about  it  before? — ^A.  I  really  don't 
remember;  I  may  have  done  so. 

Q.  What  is  your  best  recollection? — ^A.  So  far  as  I  can  recollect,  I 
don't  think  I  spoke  to  anyone  about  it. 

Q.  How  long  after  you  heard  the  first  shot  was  it  before  those  men 
g[ot  directly  back  of  your  house? — ^A.  I  couldn't  tell  that;  some  little 
time;  possibly  five  minutes  or  more. 

Q.  How  much  more? — ^A.  Might  have  been  six. 

Q.  Well,  what  was  it?  Was  it  five  or  six? — ^A.  Beally,  I  don't 
know. 

Q.  We  want  your  best  judgment?  You  are  testifying  with  a  good 
deal  of  particularity  about  some  other  things.  We  want  to  know. — 
A.  It  is  very  hard  to  estimate  the  passage  of  time  under  circum- 
stances like  those.  First  I  wasn't  excited  at  all,  but,  of  course,  after 
the  firing  continued  and  come  nearer  and  there  was  so  much  of  it, 
why,  naturally  I  became  more  excited,  and  may  be  a  minute  seemed 
to  Dass  like  four  or  five  minutes. 

Q.  Might  that  excitement  have  mixed  up  your  recollection  on 
events? — ^A.  To  some  extent,  possibly. 

Q.  It  is  just  ^tting  clarified  now,  is  it?  Give  us  your  best  recol- 
lection of  that  time.  Doctor,  because  we  want  to  fix  some  other  events 
in  connection  with  it? — ^A.  Well,  I  should  say  the  firing  had  been 
going  on  for — ^now  that  I  think  of  it — seven  or  eight  minutes. 

Q.  When  you  first  heard  men  firing  there  back  of  your  house? — ^A. 
Yes,  sir. 

Q.  That  was  the  first  firing  you  heard  back  of  your  house? — ^A. 
Yes,  sir. 

Q.  Now,  how  long  after  that  was  it  when  you  heard  these  Mexi- 
cans yelling? — ^A.  Why,  it  Was  not  more  than  a  minute,  if  that  long; 
probably  not  that  length  of  time.  It  was  almost  immediately  when 
the  firing  commenced ;  as  I  heard  the  voices,  the  firing  had  checked 
up;  they  had  fired  one  or  two  shots  as  they  came  on  down  the  alley 
from  Fourteenth  street,  but  when  I  heard  those  voices  I  heard  them 
first  talking  in  a  low  tone  of  voice ;  I  couldn't  distinguish  what  they 
said,  but  I  could  hear  the  intonation  of  the  voices  and  knew  they  were 
colored  men;  as  to  being  able  to  hear  what  they  said,  maybe  I  could 
have  heard  a  sentence  or  two  or  something  of  that  kind,  but  I  paid 
no  particular  attention  of  it — ^not  enough  to  remember  it.  When  the 
firing  resumed,  it  was  about  that  time — certainly  not  more  than  a 
second  or  two  or  a  few  seconds — that  I  heard  the  yelling. 

Q.  You  have  read  the  accounts  of  this  in  the  various  papers, 
haven't  you.  Doctor? — A.  I  have. 

Q.  And  might  those  accounts  have  sort  of  fixed  these  negro  soldiers 
chasing  the  Mexicans  in  your  mind — ^fixed  this  fact  in  your  mind? — 
A.  That  is  barely  possible. 

(The  witness  was  then  excused.) 
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Fred  Tate,  a  witness  for  the  prosecution,  was  then  duly  sworn  and 
testified  as  follows: 

DIBECT  EXAMINATION. 
QUESTIONS  BT  THS  JUDGB-ADVOCATB. 

Q.  Please  tell  the  court  your  name,  your  residence^  and  your 
occupation. — ^A.  My  name  is  Fred  Tate;  I  am  mounted  inspector  of 
customs,  stationed  at  Brownsville. 

Q.  How  long  have  you  been  a  mounted  inspector  of  customs? — 
A.  I  went  into  the  service  on  the  I7th  of  last  April. 

Q.  Had  you  been  in  the  service  before  that ?:^— A.  No,  sir;  I  had 
not. 

Q.  Do  you  know  Maior  Penrose? — ^A.  I  don't  know  him;  only 
since  I  came  here,  know  nim  only  by  sight. 

Q.  Where  were  you  living  during  the  month  of  August,  1906? — 
A.  In  Brownsville. 

Q.  Brownsville  is  a  garrison  town,  or  was  at  that  time,  I  believe? — 
A.  Yes,  sir. 

Q.  What  kind  of  soldiers  were  stationed  there  at  that  time? — 
A.  Colored  troops. 

Q.  Did  you  ever  have  any  difficulty  of  any  kind  with  any  member 
of  the  garrison? — A.  Yes,  sir. 

Q.  Please  describe  it  fully,  giving  the  date. — ^A.  Well,  on  the  night 
of  August  5,  about  9  o'clock,  I  had  some  trouble  with  one. 

Q.  Tell  the  court  exactly  what  occurred. — ^A.  On  Elizabeth  street 
myself  and  wife  and  some  ladies — four  other  ladies — ^were  standing 
two  blocks  from  the  custom-house,  right  near  the  comer  of  the  street 
and  a  vacant  lot,  and  I  stood  in  the  rear,  and  there  were  five  ladies 
dressed  in  white  who  stood  in  front.  The  four  ladies  were  facing 
south — we  were  all  facing  south.  I  had  my  little  gjirl,  12  years  old, 
by  the  hand,  and  all  at  once  two  soldiers  pushed  in  between  these 
ladies,  and  one  pushed  my  wife  with  his  elbow  in  the  back,  and 
another  one — I  don't  know  their  names  only  by  hearsay — pushed  a 
Mrs.  Wilkins,  who  is  an  inspectress  in  the  custom-house,  too.  I  hit 
the  one  that  pushed  mj  wife. 

Q.  What  did  you  hit  him  with  ? — ^A.  With  a  six-shooter. 

Q.  Why  did  you  do  this  act  of  violence  against  this  man? — ^A. 
Because  I  thought  it  was  an  insult  to  my  wife. 

Q.  Did  you  ever  hit  anybody  else  before  with  a  six-shooter? — A. 
No,  sir. 

Q.  Would  you  do  the  same  thing  again  under  the  same  circum- 
stances ? — A,  I  would  hit  any  man. 

Q.  Was  there  any  feeling  of  animosity  against  the  soldiers  by  the 
citizens  of  BrownviUe  at  that  time  ? — A.  No,  sir. 

Q.  You  hadn't  been  there  very  long? — ^A.  No,  sir. 

Q.  After  this  time  did  you  Kear  of  any  remarks  addressed  about 
you? — A.  Yes,  sir;  threats  came  ouL  I  don't  Isnow  whether  they 
were  reliable,  though. 

Q.  Then,  you  don't  know  of  your  own  knowledge  whether  there 
was  any  feeling  among  the  soldiers  against  you  or  not? — A.  No,  sir. 

Q.  Will  you  describe  the  sidewalk  and  the  lot  where  this  affair 
occurred? — A.  I  don't  know  the  width  of  the  sidewalk,  but  it  wa.-? 
right  opposite  a  vacant  lot.    Since  then  a  church  has  been  erected 
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on  this  vacant  lot;  still  there  is  about  lO  or  15  feet  from  the  ed^  of 
the  pavement  to  the  entrance  to  the  church,  and  25  or  30  feet  from 
where  this  occurred  is  a  fence. 

Q.  Was  tiiere  anything  about  the  condition  of  this  sidewalk 
which  would  prevent  a  man  from  stepping  off  and  going  around  ? — 
A.  No,  sir;  they  could  have  walked  around  on  the  vacant  lot  or 
could  have  stepped  off  into  the  street.  It  was  perhaps  a  foot  down 
from  ti^e  sidewalk  to  the  street,  but  the  vacant  lot  was  even  with  the 
sidewalk. 

Q.  On  the  night  of  August  13,  1906,  were  you  in  Brownsville? — 
A,  Yes,  sir. 

Q.  A^Tiere  were  you  about  midnight? — A.  I  was  asleep. 

Q.  Did  anyone  call  at  vour  house  that  night;  if  so,  about  what 
time? — A.  Some  one  called  at  the  next  house. 

Q.  I  mean  at  your  house — into  your  house? — ^A.  Yes,  sir;  Mr. 
Littlefield  came.  I  don't  know  what  time  it  was;  I  couldn't  see 
because  I  had  no  light  and  wasn't  in  a  room  where  there  was  a  clock, 
anyway. 

Q.  Had  there  been  any  firing  going  on  about  this  time? — ^A.  Yes, 
sir. 

Q.  Was  this  before  or  after  the  firing? — A.  After  the  firing. 

Q.  Can  you  tell  the  court  about  how  long  Mr.  Littlefield  remained 
in  your  house? — A.  I  would  suppose  ten  or  fifteen  minutes. 

Q.  Altogether? — A.  No,  sir;  he  went  out  and  come  back  again. 
I  wouldn't  like  to  say  positively,  but  I  think  ten  minutes. 

Q,  It  could  have  been  longer  than  t^  minutes? — ^A.  Well,  it  cquld 
have  been  fifteen  minutes;  I  hardly  think  so,  though. 

Q.  About  how  lon^  after  the  firing  had  ceased  did  Mr.  Littlefield 
arrive? — ^A.  Well,  I  judge  five  minutes. 

CBOSS-EXAMINATION. 
QUESTIONS  BT  COUNSEL  FOB  THE  ACOUBEa 

Q.  How  old  are  you,  Mr.  Tate? — ^A.  Forty-six  years  old. 

Q.  What  had  you  been  doifig  before  you  became  a  mounted  inspec- 
tor of  customs? — ^A.  Why,  sir,  I  had  farmed  and  fed  cattle,  and  nad 
been  an  officer — different  occupations. 

Q.  Lived  all  your  life  in  the  South  ? — A.  Yes,  sir. 

Q.  I  understood  you  to  say  that  you  heard  of  no  feeling  of  ani- 
mosity toward  the  colored  troops  or  antagonism  expressed  around  the 
city  of  Brownsville? — A.  Before  they  came  there? 

Q.  Yes,  sir. — A.  No,  sir;  I  do  not  remember  hearing  any. 

Q.  Were  you  there  when  the  order  first  came  out  assigmng  the  col- 
ored troops  to  Brownsville,  about  the  29th  of  last  May  1 — ^A.  I  must 
have  been  there. 

Q.  Do  you  mean  to  say  there  was  no  talk  of  antagonism  toward 
them  when  they  were  assigned  there? — A.  I  don't  remember  of  ever 
hearing  anything  said  about  it. 

Q.  You  never  neard  any  opposition  to  the  assignment  of  them  there 
at  all,  in  the  city? — A.  No,  sir;  I  did  not. 

Q.  Among  none  of  the  people? — A.  No,  sir;  I  can't  recall  it. 

Q.  You  circulated  around  among  the  people? — ^A.  No,  sir;  I  don't 
recall  iL 
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Q.  Wliat  was  the  feeling  of  the  inspectors  of  customs  toward  sol- 
diers generally? — ^A.  Well,  really,  I  couldn't  say;  I  don't  know  what 
their  leelings  were. 

Q.  You  associated  with  them  pretty  regularly? — ^A.  Yes,  sir. 

Q.  Every  day? — ^A.  Yes,  sir;  I  was  with  them  nearly  every  day — 
some  of  them. 

Q.  You  never  heard  any  feeling  of  antagonism  toward  the  colored 
troops  or  the  white  troops? — ^A.  I  heard  more  about  the  white  troops 
than  I  aid  about  the  colored  troops  from  an  inspector  stationed  up 
there 

Q.  Didn't  you  hear  a  great  deal  about  the  white  troops? — ^A.  No, 
sir. 

Q.  Didn't  you  hear  a  great  deal  about  the  colored  troops? — A.  No, 
sir;  I  can't  recall  it. 

Q.  I  am  talkiujg  about  among  the  customs  people. — ^A.  Yes,  sir; 
but  I  can't  recall  it 

Q.  Good  deal  of  smuggling  going  on  down  there,  Mr.  Tate? — A. 
No.  sir ;  not  a  great  deal. 

Q.  Very  limited,  isn't  it? — ^A.  Well,  right  at  Brownsville  there  is 
a  very  limited  number  of  them  caught. 

Q.  Was  this  striking  of  this  colored  soldier  made  a  matter  of  inves- 
tigation?— ^A.  Yes,  sir;  there  was  a  letter  come  to  the  collector  of 
customs  from  Major  Penrose  in  regard  to  it. 

Q.  When? — ^A.  I  couldn't  say.  I  think  probably  along  about  the 
6th  or  7th ;  I  wouldn't  be  sure  about  that. 

Q.  What  day  of  the  week  was  it? — ^A.  That  I  had  the  trouble? 

Q.  That  the  letter  came. — ^A.  I  don't  know,  sir.  I  wouldn't  be 
sure  about  that. 

Q.  Who  did  the  letter  come  to? — A.  It  was  addressed  to  the  col- 
lector of  customs. 

Q.  Who  did  it  come  to? — ^A.  Mr.  Brown,  the  entry  derk  there,  had 
the  letter. 

Q.  When  did  you  first  know  of  it? — ^A.  He  showed  me  the  letter, 
and  I  would  not  be  sure  whether  it  was  on  the  6th  or  the  7th  or  the 
8th. 

Q.  Well,  was  it  as  early  as  the  8th? — ^A.  I  don't  know,  sir. 

Q.  You  don't  seem  to  be  very  definite  in  your  recollection  about 
that? — A.  About  the  letter;  no,  sir. 

Q.  Didn't  you  take  some  action  about  it? — ^A.  About  the  letter? 

Q.  Yes,  sir ;  when  you  heard  it  was  made  a  matter  of  complaint  to 
your  chief,  didn't  you  take  any  action  about  it  at  all?  A.  The  chief 
wasn't  there. 

Q.  Did  you  take  any  action  with  regard  to  that  matter? — A.  I 
spoke  to  Mr.  Creamer,  the  United  States  commissioner^ 

Q.  How  long  after  you  saw  that  was  it  you  spoke  to  Mr.  Creagerf 
A.  I  couldn't  say  just  exactly  the  date  it  was. 

Q.  Well,  how  long  after  you  saw  it? — ^A.  I  don't  recall  the  daj. 

Q.  Give  us  your  l^st  recollection  as  to  the  length  of  time  that  inter- 
vened between  the  time  you  saw  this  letter  and  the  time  you  saw  Mr, 
Creager? — A.  Really,  I  wouldn't  be  positive  about  it;  it  might  have 
been  on  the  11th  or  the  12th  that  I  spoke  to  Mr.  Creager. 

Q.  Then  it  was  several  days  aiter  the  letter  was  sent  to  Mr. 
Brown?— A.  Yes,  sir.  The  letter  was  addressed  to  the  collector  of 
customs. 
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Q.  How  was  it  delivered  to  the  collector  of  customs? — ^A.  I  really 
dont  know,  sir. 

Q.  But  you  are  very  certain  that  several  days  elapsed  between  the 
time  this  letter  was  called  to  your  attention  and  when  you  went  to  see 
Mr.  Creager  about  it! — ^A.  Mr.  Creager  came  to  see  me;  that  is  my 
.recollection. 

Q.  Where  were  you  when  he  came  to  you  about  it? — A.  I  couldn't 
say  just  exactly  where  I  was;  on  the  street  somewhere,  I  think,  stand- 
ing^ along  on  Elizabeth  street,  perhaps  about  the  barber  shop. 

Q.  Al^ut  what  time «  day  was  it? — ^A.  I  couldn't  say. 

Q.  What  is  your  best  recollection  ? — ^A.  I  think  in  the  morning. 

Q.  Well,  near  noon  or  near  what  hour? — ^A.  Perhaps  about  10 
o'clock.    * 

Q.  That  is  jour  best  recollection  now,  eh  ? — ^A.  Yes,  sir. 

Q.  What  did  you  ask  him  to  do? — A.  He  told  me  he  was  going  up 
there  and,  if  I  wanted  him  to,  he  would  lay  this  matter  before  Major 
Penrose. 

Q.  Then  he  was  the  one  that  volunteered? — ^A.  I  had  talked  to  him 
'^about  it  before. 

Q.  Where? — ^A.  I  dont  remember  just  where;  on  the  street  some- 
where. 

Q.  When  ? — ^A.  I  couldn't  say  what  day. 

Q.  What  is  your  best  recollection  ? — ^A.  Well,  I  ha  vent  the  slight- 
est idea  what  aay  it  was  I  talked  with  him  about  this. 

Q,  You  had  two  conversations  with  him,  had  you? — A.  I  think  I 
did. 

Q.  How  much  time  intervened  between  the  two  conversations? — 
A.  I  couldn't  say. 

Q.  Give  us  your  best  recollection. — ^A.  Well,  I  couldn't  hardly  say 
how  many  days  intervened. 

Q.  Well,  was  there  a  day  intervened  ? — A.  Yes,  sir. 

Q.  You  are  sure  it  was  on  different  days,  then? — ^A.  Yes,  sir;  I 
think  it  was. 

Q.  When  you  said  that  there  were  three  of  four  days  intervened 
between  the  time  this  first  coming  to  your  attention  that  Major  Pen- 
rose had  complained  of  it  and  your  conversation  with  Mr.  Creager, 
did  you  have  m  mind  the  first  or  the  second  conversation  ? — A.  I  don't 
know,  sir. 

Q.  You  don't  know  which  conversation  you  had  in  mind  ? — ^A.  No, 
sir. 

Q.  Well,  did  you  have  any  other  conversation  with  Mr.  Creager? 
Any  other  conversation  about  it? — ^A.  Later  on  I  think  I  did;  yes, 
sir. 

Q.  When  was  that? — I  made  an  affidavit  before  Mr.  Creager  as 
United  States  commissioner — swore  to  an  affidavit. 

Q.  Was  that  before  or  after  the  13th  of  August  when  you  made 
this  affidavit? — A.  Well,  I  couldn't  say  to  save  my  life,  sir;  I  don't 
remember.    I  think  after;  I  wouldn't  be  positive. 

Q.  As  a  matter  of  fact,  wasn't  it  a  week  or  two  after  the  13th  of 
August  when  you  made  the  affidavit  before  Mr.  Creager? — ^A.  I 
don't  think  it  was  that  long. 

Q.  When  was  it,  with  respect  to  the  time  the  colored  troops  left 
Brownsville? — A.  That  I  made  this  affidavit? 

Q.  Yes. — ^A.  I  think  it  was  before  that. 
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Q.  Wlmt  was  the  feeling  of  the  inspectors  of  customs  toward  sol- 
diers generally? — ^A.  Well,  really,  I  couldn't  say;  I  don't  know  what « 
their  le^Iiiigs  were, 

y .  You  associated  with  them  pretty  regularly ! — A.  Yes,  sir, 

Q.  Every  day  t^A,  Y^es,  sir;  I  was  with  them  nearly  every  day — 
some  of  them. 

Q»  You  never  heard  any  feeling  of  antagonism  toward  the  colored 
troops  or  the  white  troops? — A-  I  heard  more  about  the  white  troops 
than  I  aid  about  the  colored  troops  from  an  inspector  stationed  up 
there 

Q.  Didn't  you  hear  a  great  deal  about  ^e  white  troops! — ^A.  No, 
sir. 

Q,  Didn't  you  hear  a  great  deal  about  the  colored  troops? — A.  KO| 
sir;  I  can't  recall  it 

Q.  I  am  talking  about  among  the  customs  people. — ^A*  Yes,  sir; 
but  I  can^t  recall  it, 

Q.  Good  detil  of  smuggling  going  on  down  there,  Mr.  Tate? — A. 
NOjsir;  not  a  great  deaL 

Q.  Very  limited j  isn't  itt — A,  Well»  right  at  Brownsville  there  is 
a  very  limited  number  of  them  caught 

Q,  Was  this  striking  of  this  colored  soldier  made  a  matter  of  inves- 
tigation?—A,  Yes,  sir;   there  was  a  letter  come  to  the  collector  of. 
customs  from  Major  Penrose  in  regard  to  it* 

Q.  When  ? — A.  I  couldn^t  say.  I  think  probably  along  about  the 
6th  or  7th ;  I  wouldn't  be  sure  about  that. 

Q.  What  day  of  the  week  was  it? — A.  That  I  had  the  trouble? 

Q.  That  the  letter  came. — ^A,  I  don*t  know,  sir,  I  wouldn't  be 
sure  about  that. 

Q.  Who  did  the  letter  come  to? — A,  It  was  addressed  to  the  col- 
lector of  customs, 

Q*  Who  did  it  come  to! — ^A.  Mr.  Brown,  the  entry  clerk  there,  had 
the  letter, 

Q.  Wlien  did  you  first  know  of  itt— A.  He  showed  me  the  letter, 
and  I  would  not  be  sure  whether  it  was  on  the  6th  or  the  7th  or  the 
8th. 

Q,  Well,  was  it  as  early  as  the  8th? — A.  I  don't  know,  sir. 

Q-  You  don't  seem  to  be  very  deSnite  in  your  recollection  about 
that?-— A.  About  the  letter;  no,  sir. 

Q,  Didn't  you  take  some  action  about  it? — A.  About  the  letter? 

Q.  Yes,  sir;  when  you  heard  it  was  made  a  matter  of  complaint  to 
your  chief,  didn't  you  take  any  action  about  it  at  all?  A.  The  chief 
wasn't  there. 

Q,  Did  you  take  any  action  with  regard  to  that  matter? — A.  I 
spoke  to  Mr*  Creager,  the  United  States  commissioner. 

Q.  How  long  after  you  saw  that  was  it  you  spoke  to  Mr*  Creagerl 
A.  I  couldn't  say  just  exactly  the  date  it  was. 

Q.  Well,  how  long  after  you  saw  it? — A*  I  don't  recall  the  day, 

Q.  Give  us  your  best  recollection  as  to  the  length  of  time  that  inter- 
vened between  the  time  you  saw  this  letter  and  the  time  you  saw  Mr- 
Creager?— A.  Really,  I  wouldn't  be  positive  about  it;  it  might  have 
been  on  the  11th  or  the  12th  that  I  spoke  t-o  Mr.  Creager, 

Q,,  Then  it  was  several  days  after  the  letter  w^as  sent  to  Mr- 
Brown  I— -A,  Y'es,  sir»  The  letter  was  addressed  to  the  collector  of 
customs 
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Q.  How  was  it  delivered  to  the  collector  of  customs  f — ^A.  I  really 
dont  know,  sir. 

^  Q.  But  you  are  very  certain  that  several  days  elapsed  between  the 
time  this  letter  was  called  to  your  attention  and  when  you  went  to  see 
Mr.  Creager  about  it? — ^A.  Mr.  Creager  came  to  see  me;  that  is  my 
^recollection. 

Q.  Where  were  you  when  he  came  to  you  about  it? — A.  I  couldn't 
say  just  exactly  where  I  was;  on  the  street  somewhere,  I  think,  stand- 
,  ing  along  on  Elizabeth  street,  perhaps  about  the  barber  shop. 

Q.  About  what  time«  day  was  it? — ^A.  I  couldn't  say. 

Q.  What  is  your  best  recollection? — A.  I  think  in  the  morning. 

Q.  Well,  near  noon  or  near  what  hour? — ^A.  Perhaps  about  10 
o'clock. 

Q.  That  is  jour  best  recollection  now,  eh? — ^A.  Yes,  sir. 

Q.  What  did  you  ask  him  to  do? — A.  He  told  me  he  was  going  up 
(here  and,  if  I  wanted  him  to,  he  would  lay  this  matter  before  Major 
Penrose. 

Q.  Then  he  was  the  one  that  volunteered? — ^A.  I  had  talked  to  him 
"about  it  before. 

Q.  Where? — ^A.  I  don't  remember  just  where;  on  the  street  some- 
where. 

Q.  When? — ^A.  I  couldn't  say  what  day. 

Q.  What  is  your  best  recollection  ? — ^A.  Well,  I  haven't  the  slight- 
est idea  what  day  it  was  I  talked  with  him  about  this. 

Q.  You  had  two  conversations  with  him,  had  you? — ^A.  I  think  I 
did. 

Q.  How  much  time  intervened  between  the  two  conversations? — 
A.  I  couldn't  say. 

Q.  Give  us  your  best  recollection. — ^A.  Well,  I  couldn't  hardly  say 
how  many  days  intervened. 

Q.  Well,  was  there  a  day  intervened  ? — A.  Yes,  sir. 

Q.  You  are  sure  it  was  on  different  days,  then? — ^A.  Yes,  sir;  I 
think  it  was. 

Q.  When  you  said  that  there  were  three  of  four  days  intervened 
between  the  time  this  first  coming  to  your  attention  that  Major  Pen- 
rose had  complained  of  it  and  your  conversation  with  Mr.  Creager, 
did  you  have  m  mind  the  first  or  the  second  conversation  ? — A.  I  don't 
know,  sir. 

Q.  You  don't  know  which  conversation  you  had  in  mind  ? — A.  No, 
sir. 

Q.  Well,  did  you  have  any  other  conversation  with  Mr.  Creager? 
Any  other  conversation  about  it? — ^A.  Later  on  I  think  I  did;  yes, 
sir. 

Q.  When  was  that? — ^I  made  an  aflSdavit  before  Mr.  Creager  as 
United  States  commissioner — swore  to  an  affidavit. 

Q.  Was  that  before  or  after  the  13th  of  August  when  you  made 
this  aflSdavit? — A.  Well,  I  couldn't  say  to  save  my  life,  sir;  I  don't 
remember.    I  think  after;  I  wouldn't  be  positive. 

Q.  As  a  matter  of  fact,  wasn't  it  a  week  or  two  after  the  13th  of 
August  when  you  made  the  aflSdavit  before  Mr.  Creager? — A.  I 
doirt  think  it  was  that  long. 

Q.  When  was  it,  with  respect  to  the  time  the  colored  troops  left 
Brownsville? — A.  That  I  made  this  aflSdavit f 

Q.  Yes. — ^A.  I  think  it  was  before  that. 
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Q,  How  long  before! — A-  I  couldn't  say,  sir, 

Q.  Well,  was  it  a  day  or  two  or  week!— A,  Well,  really,  I  couldn't 
inswer  that  because  I  don't  remember,  I  ain't  niever  made  any  record 
of  it  or  anything,  and  I  don't  rememben 

Q.  Wellj  now,  did  Mr.  Creager  go  up  and  see  Major  Penrose  for 
you?^ — A,  He  went  up  there;  yes,  sir. 

Q.  Did  he  go  up  there  as  a  friend  or  as  an  attorney ! — A.  Why,  he 
said  he  was  gt^ng  up  in  regard  to  some  other  matter  and  he  would 
just  lay  the  case  S^fore  Major  Penrose. 

Q.  Did  he  report  the  result  of  it  in  any  way! — ^A,  He  said  some- 
thing about  it;  yes,  sir. 

Q.  When? — A.  I  think  maybe  the  same  day. 

Q*  Was  it  the  same  day  ?— A*  I  wouldn't  be  sure* 

Q,  What  did  he  say  I— A.  Well,  I  couldn't  rt^peat  his  words, 

Q.  Give  us  the  substance  of  what  he  said. — A.  That  Major  Penrose 
didn't  seem  to  think  that  his  men  had  done  this, 

Q,  Is  that  all  he  said ! — A,  About  all ;  yes,  sir. 

Q,  Was  there  any  more!  If  there  was  any  more  we  would  like 
to  know. — A.  I  don  t  remember  any  more. 

Q.  Can't  remember  anything  more  than  that! — A.  No,  sir;  that  is 
about  all  that  I  can  remember. 

Q.  Did  he  tell  you  what  he  had  said  to  Major  Penrose? — A.  No,  sir. 

Q*  And  the  oidy  thing  that  you  can  recall  that  he  said  about  it  was 
that  Major  Penrose  didn't  think  that  his  men  were  what?— A,  Didn't 
think  his  men  were  guilty  of  doing  such  a  tiling. 

Q.  And  where  were  you  when  he  told  you  this !— A.  I  couldn't  say. 

Q.  Were  you  in  Brownsville? — A.  I  was  in  Brownsville. 

Q.  Can't  give  us  any  more  definite  idea  than  that!— A.  Nothing 
more  than  I  was  perhaps  on  Elizabeth  street,  the  main  street  of  the 
town, 

Q.  Did  you  see  the  letter  that  Major  Penrose  wrote  to  Mr.  Vann ! — 
A.  Mr.  Brown  read  it  to  me,  but  I  don't  remember  the  contents* 

Q.  You  didn't  actually  see  it  your?^elf ;  that  is,  to  read  it! — ^A.  I 
never  had  it  in  my  hands;  no,  sir. 

Q.  Wlmt  did  you  tell  Mr.  Cre^ger  when  you  went  to  him  about 
it? — A.  Wliy,  we  were  talking  and  I  told  him  about  how  it  happened, 
and  he  said  he  was  going  up  in  regard  to  another  matter  and  if  I 
cared  he  would  just  make  a  verbal  statement  to  Major  Penrose  in 
regard  to  it, 

Q.  Did  you  understand  he  was  going  to  charge  you  for  this? — A.  I 
don't  know  whether  he  was  or  not 

Q.  Didn't  know  whether  he  was  going  to  charge  you  as  an  attorney 
or  not! — A.  No,  sir, 

Q*  But  you  assented  to  his  goings  anyway? — A,  Yes,  sir;  I  told 
him  if  he  wanted  to  he  could  state  the  case  to  Major  Penrose. 

Q*  You  thought  he  might  send  you  a  bill  for  it!— A*  No,  sir;  I 
didn't  think  anything  about  it, 

Q.  I  wish  you  would  describe  to  this  court  exactly  where  all  these 
people  were  standing  that  day  on  the  sidewalk, — A.  Wliat  day? 

Q.  That  night — X  Well,  k  was  on  Elixabeth  street— I  don't  know 
what  the  other  street  running  the  other  way  was*  I  don^t  know  (he 
name  of  the  streets  there,  only  Washington  and  Elizabeth  streets, 
which  I  am  familiar  with.  This  was  north  of  the  custom-house,  on 
Elizabeth  street* 
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Q.^  I  want  you  to  describe  exactly  how  you  people  were  standing  at 
the  time  this  negro  soldier  passed  by,  and  now  each  of  the  others  were 
standing.^ — ^A.  The  four  ladies  were  facing  south,  I  was  fadng  south, 
and  the  little  girl  was  facing  south;  Mrs.  Tootnap  was  facing  north, 
bad  stopped — ^we  had  met  ner — and  were  standing  tolerably  near 
together. 

Q.  How  close  together  were  you? — ^A.  Why.  the  ladies  were  stand- 
ing pretty  close  together;  I  was,  perhaps,  4  leet  in  the  rear,  facing 
south. 

Counsel  for  the  accused: 

Wltli  the  peraiisftlon  of  the  ccrart,  I  would  ask  that  this  witness  be  requested 
to  show  jas  just  how  each  person  [was]  stationed  that  night  He  can  illustrate 
that  by^Qsiag  members  of  the  audience  or  anybody  he  sees  fit 

A.  I  dont  know  as  I  could  place  all  of  them  just  as  they  were. 

Counsel  for  the  accused: 

We  want  to  see  how  accurate  his  recollection  Is  of  the  people,  and  then  we 
want  to  ask  him  further  bow  these  men  passed  there;  we  want  the  court  to 
see  bow  grave  that  waa 

The  court: 
Go 


(Five  men  fnnn  the  audience  were  requested  to  come  around  inade 
the  railing,  and  were  placed  by  the  witness.) 

Q.  Now,  show  the  court  where  you  stood  and  where  each  of  these 
ladies  stood. — ^A.  My  wife  was  that  way 

Q.  We  will  say  that  this  was  the  sidewalk  between  these  two 
chairs. — ^A.  This  is  north  and  this  is  south  (indicating  directions). 
Now,  the  others  were  talking  over  on  this  side. 

Q.  Now,  tell  who  each  of  them  are,  please. — A.  I  couldn't  do  that. 

Q.  Who  each  of  these  are  supposed  to  represent? — ^A.  I  told  you 
1  couldn't  place  them  all.  I  can  place  Mrs.  Tootnap,  and  my  wife, 
and  Mrs.  Wilkins. 

Q.  Well,  place  those  three. — A.  My  wife  stood  here ;  Mrs.  Tootnap 
was  facing  her,  and  Mrs.  Wilkins  was  looking  this  way,  and  the  man 
passed  right  in  here. 

Q.  Where  were  you? — A.  I  stood  in  the  rear,  perhaps  4  feet 

Q.  Four  feet  in  the  rear  of  whom  ? — A.  Of  these  ladies  here  look- 
,  ing  south. 

Q.  Were  these  ladies  looking  south? — A.  All  but  this  one.  That 
is  Mrs.  Tootnap,  and  this  is  my  wife;  this  is  Mrs.  Wilkins;  the  other 
two  ladies  I  can't  place.     I  stood  in  the  rear  here. 

Q.  Now,  will  you  stand  back,  just  about  back  where  you  were  with 
respect  to  your  wife? — A.  I  was  about  here. 

Q.  Now,  were  these  other  ladies  on  that  side  or  here! — A.  They 
.  were  on  the  left-hand  side,  talking  to  the  lady  here. 

Q.  Those  were  in  conversation,  and  these  two  were  in  conversa- 
tion ? — A.  Yes,  sir. 

Q.  Where  was  your  little  girl  ? — A.  I  was  holding  her  by  the  right 
hand. 

Q.  Now,  there  must  have  been  some  lady  there? — A.  Yes,  sir. 

Q.  Now,  was  the  sidewalk  as  wide  as  here — I  mean  from  where  this 
man  stands  here  to  Mrs.  Tootnap  over  about  there? — A.  There  was 
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the  street  down  there ;  it  was  perhaps  ft  foot  down  to  the  street ;  over 
here  was  the  vacant  lot. 

Q*  About  how  far  was  that  ladjr  over  there? — ^A-  There  were  two 
ladies  over  there  facing  Mrs*  WUkins. 

Q.  Then^  there  were  six  people,  including  yourself  t — A.  I  said 
five  ladies  and  myself  and  the  little  girL 

Q*  Where  was  the  other  lady* — A.  She  was  standing  over  there 
somewhere— just  exactly  where,  I  don't  know, 

Q.  Now  J  as  I  understand,  the  street  was  there! — ^A*  The  street 
there  and  the  vacant  lot  there* 

Q,  Which  way  were  the  men  coming? — ^A-  They  were  ooming 
toward  us  from  the  post 

Q.  Wliere  did  they  pass,  with  respect  to  these  ladies?— A,  One 
pushed  against  my  wife  there  and  the  other  one  rushed  Mrs,  Willdns 
there, 

Q.  Which  one  did  you  strike? — A.  The  on©  that  run  against  my 
wifa 

Q.  Where  was  he  when  you  struck  him — ^you  were  4  feet  behind 
her  ? — A-  Just  as  soon  as  he  got  out  from  her, 

Q*  How  close  was  your  wife  to  the  street? — A.  Eight  close. 

Q.  To  the  edge  of  the  sidewalk? — A,  Within  a  foot  of  it,  perhaps. 

Q,  How  close  were  those  ladies  there  to  the  other  edge  of  the  side- 
walk?— A,  I  couldn't  say;  they  might  have  been  right  at  the  edge 
of  it 

Q.  How  much  space  was  between  these  two  groups  of  ladies  f^ — 
A-  There  wasn't  very  much, 

Q,  What  is  your  best  recollection? — A-  I  would  fudge  2  or  S 
feet, 

Q,  Show  us  just  how  much  there  was, — A,  I  couldn't  do  that 

Q,  You  ought  to  be  able  to  judge  by  your  recollection.  You  have 
testified  pretty  positive  about  it, — A,  I  have  testified  to  the  men 
rushing  these  two  ladies,  but  I  couldn't  testify  to  the  distances  with 
any  accuracy* 

Q.  Are  they  placed  as  accurate  as  you  can,  now? — A,  Yes^  sir, 

Q*  Where  were  you  carrying  your  pistol? — ^A.  Carried  it  in  my 
pants. 

Q,  ^Tiat  kind  of  a  pistol  was  it? — A.  Forty-five  six-shooter^ — 
Colts, 

a  Colts,  ,46?— A,  Yesj  sir, 

Q,  How  long  after  the  leading  man  got  through  passed  your  wife 
beforeyou  struck  him? — A,  Just  as  quick  as  I  got  in  reach  of  him, 

Q.  Did  you  have  to  move  to  strike  him? — A,  I  think  I  took  a  step; 
yesj  sir. 

Q.  How  many  times  did  you  hit  him  ? — ^A.  One  time* 

Q.  What  was  the  result  oi  that  blow? — A.  He  fell, 

Q,  How  long  did  he  lie  down  ? — A,  Perhaps  a  minute. 

Q,  Wliere  did  you  strike  him? — ^A.  I  intended  to  strike  him  over 
the  head, 

Q.  Where  did  you  strike  Mm?^ — A.  I  couldn't  see;  it  was  dark.  I 
never  saw  him  any  more. 

Q,  It  was  dark? — A.  Yes,  sin 

Q.  How  dark  a  night  w^as  it? — A.  It  was  a  starlight  night 


man 


Q,  It  was  a  starlight  night  but  you  couldn't  see  where  you  hit  the 
an? — ^A-  No,  sir;  Ididntj 


.  get  down  and  examine  the  pb  oe. 
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Q.  Did  yon  remain  there  until  he  got  up? — A.  Yes^  ar. 

Q.  How  long  before  he  got  up?— A.  I  suppose  a  minute. 

Q.  What  did  you  then  do? — ^A.  I  told  him  to  get  out  in  the  street 

Q.  Was  that  all? — ^A.  And  told  him  not  to  ever  run  into  my  wife 
or  any  ladies  in  my  company. 

Q.  Didn't  you  cover  him  with  your  pistol?— A.  Yes,  sir;  I  cov- 
ered him  with  my  pistol  when  I  went  back  to  him. 

Q.  You  kept  him  covered  with  your  pistol  all  the  time? — ^A.  Yes, 
sir ;  until  he  got  up  and  g^ot  out  into  the  street 

Q.  How  long  arter  he  jostled  into  your  wife  before  the  other  man 
jostled  against  the  other  lady? — ^A.  It  must  have  been  about  the 
same  time;  thev  were  walking  abreast 

Q.  What  dia  this  man  do  while  you  were  knocking  the  other  one 
down? — ^A.  He  ran. 

Q.  Which  way? — ^A.  He  ran  to  the  east,  I  think. 

Q.  Well,  with  respect  to  you,  was  it  to  your  left  or  right? — A.  San 
to  my  left 

Q.  Directly  to  your  left? — ^A.  Yes,  sir. 

Q.  As  soon  as  he  struck  these  ladies  and  you  struck  that  man,  he 
ran  directly  to*your  left? — ^A.  Yes,  sir. 

Q.  Did  he  strike  anybody  else? — A.  Not  that  I  know  of. 

Q.  If  he  had  you  would  have  known  it,  wouldn't  you  ? — ^A.  I 
don't  know,  sir.  He  ran  away ;  I  had  my  back  turned  to  him.  He 
ran  when  I  struck  the  other  man. 

Q.  He  ran  immediately,  did  he? — ^A.  Yes,  sir;  at  least,  I  never  saw 
him  any  more. 

Q.  But  you  know  he  ran  directly  to  your  left? — ^A.  Yea,  sir;  he 
went  to  my  left.^ 

Q.  And  you  didn't  see  him  any  more? — A.  No,  sir. 

Q.  And  he  must  have  gone  toward  the  vacant  lot,  didn't  he? — ^A. 
Yes,  sir. 

Q.  Now,  what  side  of  Elizabeth  street  was  this  sidewalk  on? — A. 
On  the  east  side;  I  think  it  was  the  east  side. 

Q.  Are  you  certain  about  that? — ^A.  No.  sir;  I  am  not  very 
familiar  with  the  streets  there.  I  had  only  oeen  there  a  short  time 
when  this  thing  occurred  and  I  am  not  very  familiar  with  the  streets. 
I  know  when  I  am  on  Elizabeth  or  Washington  street;  and  the  way 
the  railroad  jgoes  in  there  it  turns  anybody  around — ^it  makes  a  big 
curve  and  it  is  hard  to  get  located  there. 

Q.  How  far  from  the  Miller  Hotel  was  i^—how  many  streets  from 
the  Miller  Hotel  ? — A.  It  must  be  seven  or  eight  blocks--6eiven  blochi 
or  something  like  that;  I  don't  remember,  sir. 

The  court  (addressing  witness) : 

Are  you  feeling  too  sick  to  go  on  wltb  this? 

A.  No,  sir.    I  had  rather  get  through  with  it  this  evening. 

The  court: 

Do  yon  feel  able  to  get  through  with  itT 

A.  Yes,  sir. 

Q.  It  is  your  best  recollection  that  it  was  seven  or  eight  blocks 
from  the  Miller  Hotel? — ^A.  Six  or  eight  blocks;  yes,  sir. 

Q.  That  is  in  the  direction  of  the  post  or  away  from  the  post? — A. 
Away  from  the  post 
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Q.  Going  from  the  post,  which  side  of  the  street  was  it  on! — ^A. 
Cominff  from  the  post  it  was  on  the  right-hand  side. 

Q.  How  near  the  comer? — ^A.  I  judge,  about  10  feet — 8  or  10  feet. 

Q.  Did  either  of  these  men  say  anything  about  it? — A.  The  one  I 
struck  said  "What  is  the  matter,  kid?"  I  said,  "There  is  matter 
enough;  you  know  what  is  the  matter.  You  run  over  these  ladies." 
He  said,  "  Well,  I  didn't  know  no  better;  "  I  says,  "  Well,  you  know 
better  now,  don't  you?  "  he  said  "  Yes." 

Q.  What  houses  were  you  near!  Who  lived  in  that  vicinity? — ^A. 
I  think  Captain  Dalzell  lived  on  the  opposite  side  of  the  street,  but 
I  don't  know  who  lived  nearest  to  where  this  happened;  I  think  a 
family  named  Stowe,  but  I  wouldn't  be  positive  about  it. 

Q.  In  front  of  whose  house  was  it? — ^A.  Captain  Dalzell's. 

Q.  What  do  you  mean  when  you  say  in  your  affidavit  that  these 
ladies  were  standing  close  togewier? — A.  That  they  were  standing 
tolerably  close  together. 

Q.  What  do  you  mean? — ^A.  Standing  on  the  sidewalk  pretty  close 
together. 

Q.  Was  there  any  room  on  either  side  of  the  sidewalk  for  these 
people  to  pass? — A.  Yes,  sir. 

Q.  How  much? — A.  I  don't  know  how  much  was  on  the  vacant 
lot — perhaps  20  feet. 

Q.  I  asked  you  on  the  sidewalk? — ^A.  I  couldn't  say;  there  might 
have  been  a  foot  on  the  side  my  wife  was  on. 

Q.  That  is  on  the  street  side? — A.  Yes,  sir. 

Q.  Was  there  any  on  the  other  side? — A.  I  couldn!t  say  positively. 

Q.  What  is  your  best  recollection? — ^A.  I  don't  faiow.  There 
might  not  have  been  any;  it  is  possible  there  wasn't  any.  They 
might  have  had  the  whole  sidewalk;  I  wouldn't  be  positive  aoout  it 

Counsel  for  the  accused : 

I  tbink  in  view  of  the  sickness  of  ths  witness  we  prefer  to  cross-examine  him 
wben  lie  is  a  little  better. 

A.  I  am  willing  to  go  through  with  it  I  hate  to  get  sick  here  in 
a  hotel.    My  f  amuy  is  sick  at  home. 

The  court  then  took  a  recess  until  8.35  p.  m.,  at  which  hour  the 
members  of  the  court,  the  judge-advocate,  the  accused,  lus  counsel, 
and  the  reporter  resumed  their  seats. 

Q.  It  might  have  been  as  much  as  2  or  3  feet  between  the  ladies  on 
the  walk? — A.  It  might  have  been  2  feet;  yes,  sir. 

Q.  But  no  more  than  2  feet? — A.  I  couldn't  s^lv. 

Q.  Might  there  have  been  as  much  as  4  feet  between  them? — ^A. 
No.  sir. 

Q.  Might  there  have  been  ss  much  as  3  feet? — A.  I  think  2  feet 
was  all  that  was  between  them. 

Q.  That  is  your  best  recollection? — ^A.  Yes.  sir. 

Q.  Where  did  you  first  see  these  men? — ^A.  They  couldnH;  have 
been  over  10  or  12  feet. 

Q.  How  were  they  walking  when  you  first  saw  them? — ^A.  Abreast 

Q.  Did  they  break  apart  at  all? — ^A.  Very  little. 

Q.  Do  you  mean  to  say  tJ^ey  remained  abreast  up  to  the  time  you 
struck  this  man? — ^A.  No»  sir. 
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Q.  When  did  tiiey  break  apartt-^A.  When  they  went  in  between 
the  ladies. 

Q.  Did  they  break  into  ein^e  file  then?— ^A.  No,  air. 

Q.  What  dud  they  dot — £.  They  were  farther  apart  than  before 
they  got  to  the  ladies. 

Q.  what  do  you  mean? — ^A.  One  went  one  way  and  one  went  the 
otiier.    They  couldn't  have  walked  oyer  the  lady. 

Q.  Did  one  go  to  the  riffht  and  one  to  the  left? — ^A.  One  went  to 
the  right  and  one  to  the  left 

Q.  Leayinff  the  ladiea  between  them? — ^A.  No,  sir. 

Q.  What  do  you  mean  ? — ^A.  One  came  in  on  the  right  between  the 
ladies  and  one  came  in  on  the  left  between  the  ladies. 

Q.  That  is  too  much  for  me,  Mr.  Tate;  I  can't  grasp  it.  Tou  had 
n  bunch  of  ladies  standing  there,  and  you  said  first  tnese  men  came 
abreast  between  these  two  ladies. — ^A.  They  couldn't  haye  been  walk- 
ing^ arm  in  arm  against  them. 

Q.  I  said  abreast. — A.  One  of  them  came  to  the  left  and  one  to  the 
right. 

Q.  Left  of  who? — A.  To  me.  They  were  coming  facing  me  and 
one  come  on  the  left  and  one  on  the  right,  and  the  one  on  the  left 
came  in  between  Mrs.  Wilkins  and  the  two  young  ladies  that  I  had 
only  met  that  night — I  don't  remember  tiieir  names — and  the  other 
one  passed  between  Mrs.  Tootnap  and  my  wife. 

Q.  Well,  did  they  haye  a  lady  between  them  at  any  time,  separat- 
ing^ them  ? — ^A.  Yes,  sir. 

Q.  What  lady  separated  them  ? — ^A.  I  couldn't  say. 

Q.  Was  it  your  wife  or  Mrs.  Tootnap? — ^A.  I  think  it  was  Mrs. 
Wilkins. 

Q.  And  who  was  she  talking  to? — ^A.  She  was  talking  to  two 
young  ladies.    I  have  forgotten  their  names. 

Q.  Your  wife  was  talking  to  Mrs.  Tootnap? — A.  Yes,  sir. 

Q.  Were  they  abreast  when  they  passed  between  your  wife  and 
Mrs.  Tootnap? — ^A.  One  of  them  was  on  one  side  and  one  on  the 
other;  they  left  Mrs.  Wilkins  in  between  them;  they  left  a  lady  in 
between  them. 

Q.  I  thought  you  stated  your  wife  was  talking  to  Mrs.  Tootnap? — 
A.  She  was. 

Q.  And  one  passed  between  her  and  Mrs.  Tootnap? — ^A.  He  did, 
and  the  other  one  passed  between  Mrs.  Wilkins  and  these  other  ladies. 

Q.  How  did  he  pass,  in  respect  to  Mrs.  Tootnap  ? — ^A.  Didn't  touch 
her. 

Q.  Did  he  pass  to  your  right  or  left  of  her? — ^A.  He  passed  to  my 
left  of  her ;  she  was  standing  a  little  bit  nearer  the  sidewalk  than  my 
wifel 

Q.  The  man  you  struck,  how  did  he  pass  Mrs.  Tootnap  ?  To  your 
right  or  left  of  her? — A.  He  passed  her  to  my  left;  she  was  standing 
right  near  the  edge  of  the  sidewalk  and  my  wife 

Q.  They  were  both  right  near  the  edge  of  the  sidewalk? — ^A.  Yes, 
sir;  next  the  street. 

Q.  Was  there  anybody  between  your  wife  and  the  opposite  side  of 
the  sidewalk  toward  the  lot  ? — A.   x  es,  sir. 

Q.  Who  was  it?— A.  Mrs.  Wilkins. 
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Q.  Then  they  both  were  to  your  left  of  your  wife  and  Mrs.  Toot- 
nap.    Did  they  both  pass  to  your  right  of  Mrs.  Wilkinsf — ^A.  No,  sir. 

Q.  Which  passed  to  the  right? — A,  To  my  ri^ht,  the  man  I  struck. 

Q.  To  your  right  of  Mrs.  Wilkins,  I  am  askmg  you  about! — ^A.  I 
was  facing  south  and  the^  were  coming  north. 

Q.  Yes.  Now,  you  said  one  passed  Mrs.  Wilkins  on  your  right, 
and  the  other  one  passed  on  your  left;  is  that  right? — ^A.  Yes,  sir. 

Q.  Which  one  passed  on  your  right  of  Mrs.  Wiftins — ^the  one  you 
struck? — A.  Yes,  sir. 

Q.  And  the  other  one  passed  Mrs.  Wilkins  on  your  left! — ^A.  Yes, 
sir. 
^  Q.  Where  was  he  when  you  struck  this  man?— A.  Why,  he  was 
right  at  my  back,  I  suppose;  I  turned  my  back  on  him  as  I  struck  this 
man. 

Q.  Didnt  you  strike  at  him? — ^A.  No,  sir;  never  nuide  any  effort 
to  strike  at  him ;  he  was  gone. 

Q.  He  passed  behind  Mrs.  Wilkins,  then,  didn't  he!— A.  Yes,  sir. 

Q.  He  must  have  stepped  off  the  sidewalk,  then,  didnt  he — that 
one? — A.  He  might  have  stepped  off. 

Q.  The  other  one  didn't? — ^A.  No,  sir. 

Q.  Then  they  didn't  remain  abreast  on  the  sidewalk  after  they  got 
up  to  your  partv? — ^A.  No,  sii*;  they  walked  between  the  ladies. 

Q.  One  of  them  only  walked  between  the  ladies? — ^A.  Both  of 
them,  is  my  recollection. 

Q.  You  have  just  stated  your  wife  and  Mrs.  Tootnap  were  standing 
on  the  street  side  of  the  sidewalk  and  that  Mrs.  Wilkins  was  on  the 
other  side  facing  them? — ^A.  She  was  kind  of  facing  these  other 
ladies  over  there,  and  the  one  passed  that  side  passes  Sirs.  Wilkins, 
and  that  was  on  my  right,  and  the  one  that  passea  my  wife  was  on  my 
left,  and  he  passed*^  between  Mrs.  Wilkins  and  the  other  ladies. 

Q.  How  close  did  that  first  man  get  to  you  before  you  struck 
him  ? — A.  I  don't  know,  sir. 

Q.  How  close  did  the  second  man  get  to  you  at  any  time! — ^A.  I 
don't  know ;  I  was  after  the  other  one. 

Q.  How  close  were  you  to  these  other  ladies — these  other  two 
ladies? — A.  Mrs.  Wilkins  stood  next  to  my  vdfe  and  Mr&  Tootnap 
in  front  of  my  wife 

Q.  Yes. — A.  About  4  feet  I  guess. 

Q.  And  thev  were  how  far  toward  you  from  your  wife — the  other 
ladies? — A.  Tlie  other  ladies  stood  beyond  Mrs.  Wilkins. 

Q.  Toward  you? — A.  No,  sir;  beyond.  Mrs.  Wilkins  was  in  be- 
tween me  and  the  other  ladies.  My  wife  was  here  and  Mrs.  Tootnap 
and  the  other  ladies  over  there. 

Q.  So  this  man  you  didn't  strike  he  turned  off  to  the  right  so  as  to 
deliberately  pass  between  Mrs.  Wilkins  and  the  coheir  two  ladies! — 
A.  I  don't  know  how  he  turned  off;  he  was  gone  from  there. 

Q.  You  didn't  see  him? — A.  No,  sir. 

Q.  When  did  you  first  see  him? — ^A.  When  they  first  passed  in 
between  them. 

Q.  Did  you  see  him  brush  against  these  ladies  f — ^A.  I  didnt  see 
him  brush  against  Mrs.  Wilkins. 

Q.  Did  you  see  him  brush  against  anybody? — ^A.  No,  sir. 

Q.  Then,  you  don't  know  of  your  knowledge  whraier  he  did  or 
not? — ^A.  No,  sir. 
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Q.  Now,  I  will  read  your  affidavit  that  you  swore  to,  in  which  you 
say,  ^^  On  reaching  the  ladies  who  was  standing  close  together  in  the 
middle  of  the  sidewalk  the  negroed,  instead  of  stepping  around  them, 
as  they  could  easily  have  done,  since  there  was  a  vacant  lot  on  one  side 
and  a  street  on  the  other,  pushed  and  elbowed  their  way  through 
them,  rubbing  and  jostling  tnem  as  they  crowded  through;  my  wiie. 
who  was  standing  next  to  me,  was  rudely  jostled  by  one  of  them.^ 
Is  that  the  way  you  want  it  understood? — ^A.  That  my  wife  was 
rudely  jostled  by  one  of  them? 

Q,  You  said  they  both  were  jostled. 

(The  reporter  read  the  last  answer.) 

Q.  You  said  they  pushed  and  elbowed  th.x  way  through  them, 
jostling  and  rubbing  against  them  as  they  crowded  througt  When 
you  say  **  they,"  you  mean  both? — ^A.  Yes,  sir. 

Q.  And  wnen  you  say  they  were  jostling  and  rubbing  you  meant 
they  were  jostling  and  rubbmg  all  the  ladies,  did  you  not? — ^A.  I 
didii't  sa^  all  of  them. 

Q.  Which  of  them  jostled— the  whole  of  the  ladies?  You  can  not 
say  "they"  without  including  them  both. — ^A.  I  meant  that  they 
jostled  my  wife. 

Q.  Then  you  want  to  change  that  affidavit  that  they  both  jostled 
your  wife? — ^A.^  No,  sir. 

Q.  Who  did  jostle  your  wife — ^the  one  you  struck? — ^A.  The  one  I 
struck. 

Q.  Then  you  don't  know  whether  the  other  one  jostled  anybody 
or  not,  of  your  own  knowledge? — A.  No,  sir. 

Q.  Then  when  you  say  they  jostled  and  rubbed,  you  meant  that  he; 
isn't  that  true? — ^A.  Yes,  sir. 

Q.  Then  you  were  mistaken  when  you  made  that  affidavit,  were 
you  not? — ^A.  Perhaps  so. 

Q.  Did  you  swear  at  all  at  either  of  them? — ^A.  Ko,  sir;  I  don't 
swear. 

Q.  Did  you  say  "  damn  ?  " — A.  No,  sir. 

Q.  You  are  sure  about  that? — A.  I  am. 

Q.  You  are  sure  you  didn't  say  "Damn  you,  leave  here?" — ^A. 
I  am. 

Q.  Didn't  say  "  Damn  you,  leave  here,"  or  "  I  will  blow  your  brains 
out?" — ^A.  No,  sir;  I  didn't 

Q.  Yoji  have  a  police,  force  in  Brownsville,  havn't  you? — ^A. 
Yes,  sir. 

Q.  Pretty  good  force? — A.  I  don't  know,  sir;  they  are  Mexicans. 

Q.  You  have  a  town  government  there,  havn't  you  ? — A.  Yes,  sir. 

Qi  Is  it  general  or  customa^  down  there  for  everybody  to  go 
armed  with  a  six-shooter? — A.  There  is  a  good  many  officers  there. 

Q.  Officers  are  allowed  freely  to  go  around  the  street  with  a  six- 
shooter? — ^A.  Yes,  sir. 

Q.  What  is  that  for — for  protection? — ^A.  I  don't  know,  sir. 

Q.  You  don't  know  what  you  are  armed  with  a  six-shooter  for?— 
A.  Yes,  sir;  I  know  what  I  was  armed  with  a  six-shooter  for. 

Q.  WTiat  for? — A.  For  protection. 

Q.  You  didn't  report  this  to  any  of  the  civil  authorities? — ^A. 
No,  sir. 

Q.  At  any  time? — A.  No,  sir. 
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Q.  Did  3'ou  enrer  call  it  to  the  attention  of  Major  Penrose,  the  com 
manding  officer? — A.  No,  sir. 

Q.  Took  the  law  into  your  own  hands,  didn't  you! — ^A.  You  mean 
in  re^rd  to  striking  the  man? 

Q.  Yes. — A.  Yes,  sir;  yes,  sir. 

Q.  And  threatening  to  shoot  him? — ^A.  No,  sir;  I  didn't  say  I 
would  shoot  him. 

Q.  What  did  you  say? — ^A.  I  told  him  I  would  learn  him  better. 

Q.  But  you  managea  to  cover  him  with  your  pistol  so  as  to  enforce 
that  remark  ? — ^A.   x  es,  sir ;  I  covered  him"  with  the  pistol. 

Q.  You  wanted  to  make  sure  that  he  understood  it? — ^A.  Yes^sir. 

Q.  Do  you  consider  that  a  threat  down  in  your  section,  to  hold  a 
loaded  revolver  on  a  man  when  you  were  talking  to  him? — A.  It 
may  be. 

Q.  Wouldn't  you  so  regard  it  if  one  was  held  on  yoa  ? — ^A.  Yes,  sir. 

Q.  Isn't  it  common  sense  to  call  that  a  threat? — ^A.  Yes,  sir. 

Q.  You  have  got  a  gobd  deal  of  prejudice  against  the  negroes, 
haven't  you,  Mr.  Tate? — A.  No,  sir;  1  haven't. 

Q.  Where  did  you  grow  up  ? — ^A.  I  grew  up  90  miles  east  of  here  in 
Favette  County. 

Q.  Isn't  there  a  good  deal  of  prejudice  against  the  negro  in 
Texas? — A.  I  couldn\  say;  I  couldn't  answer  that  question.  I  was 
bom  and  raised  with  them:  I  never  worked  anv  other  labor  in  my 
Ufe. 

Q.  But  you  don't  associate  with  them? — A.  How  do  you  meant 

Q.  On  equality? — A.  No,  sir. 

Q.  You  nave  got  that  much  prejudice? — A.  Yes,  sir;  if  you  call 
that  prejudice. 

Q.  You  had  rather  associate  with  a  white  man,  hadn't  you? — 
A.  Yes,  sir. 

Q.  And  there  are  a  good  many  things  that  you  don't  allow  the 
negro  that  you  would  allow  a  white  man? — A.  I  don't  know  what 
you  mean  ? 

Q.  I  mean  socially.  You  don't  consider  them  socially  equal? — 
A.  No,  sir. 

Q.  You  think  they  ought  to  step  off  the  sidewalk  when  you  meet 
them  ? — ^A.  No,  sir. 

Q.  You  would  be  willing  to  give  them  half  of  it? — ^A.  Yes,  sir. 

Q.  Would  you  give  him  half? — ^A.  Yes,  sir;  but  I  do  think  tiiey 
ought  to  step  off  and  not  run  over  my  wife. 

Q.  Tell  us  why  you  didn't  report  that  to  the  police  or  to  the  com- 
manding officer  of  the  post? — A.  'V^Tiy  I  didn't  report  the  trouble  I 
had  with  the  soldier? 

Q.  Yes.  It  was  serious  enough  for  you  to  hit  him  on  the  head; 
why  didn't  you  report  it? — A.  I  thought  the  report  would-be  the 
other  way.  If  he  wanted  redress  he  would  make  a  complaint  against 
me,  and  1  was  subject  to  a  fine  the  same  as  any  other  man. 

Q.  Is  that  the  way  you  usually  do  under  such  circumstances! — 
A.  I  never  had  such  circumstances  before  in  my  life. 

QUESTIONS   BY   THE   COURT. 

Q.  Did  any  of  the  other  ladies  besides  ^your  wife  say  they  were 
jostled  or  riulely  pushed  while  the  two  soldiers  were  passing  through 
them  that  night? 
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Counsel  for  tihe  accused : 

We  object  to  that;  it  is  not  proper  examination.  Tbose  are  the  only  people 
timt  can  testify  to  it,  and  it  conld  not  have  been  said  in  the  presence  of  this 
accused,  and  we  object  to  it 

The  court: 

'    The  question  is  withdrawn. 

(The  witness  was  then  excused.) 

The  court  then  took  a  recess  untfl  3.55  p.  m.,  at  which  hour  the 
members  of  the  court,  the  judge-advocate,  the  accused,  his  counsel, 
and  the  reporter  resumed  their  seats. 

YoNACiQ  Gabza,  a  witness  for  the  prosecution,  being  duly  sworn, 
testified  as  follows: 

DIRECT  BXAMIKATIOK. 
QUESTIONS  BT  THE  J UOOE- ADVOCATE. 

Q.  Flease  give  your  name,  residence,  and  occupation. — ^A.  Ygnacio 
Garza,  Brownsville,  Tex. :  clerk. 

Q.  How  long  have  you  lived  in  Brownsville,  Mr.  Garza? — ^A.  Thir- 
teen years. 

Q.  Where  is  your  house  located  in  Brownsville? — ^A.  Fourteenth 
street,  between  Elizabeth  and  Washington  streets. 

Q.  Can  you  point  it  out  on  the  map  up  there? 

(Witness  points  out  his  residence  on  map  as  being  house  directly 
across  the  alley  from  a  house  known  as  the  Cowen  house.) 

Q.  Where  were  you  upon  the  night  of  August  13,  1906  ? — A.  I  was 
at  my  house. 

Q.  Did  anything  unusual  occur  upon  this  night? — A.  Yes,  sir. 

Q.  Please  state  to  the  court  all  that  you  heard  or  saw  that  night. — 
A.  I  heard  some  shooting  about  12  o'clock ;  I  was  sleeping  at  the  time, 
but  I  was  awakened  by  me  shots. 

Q.  From  what  direction  was  these  shots  apparently  fired? — ^A. 
From  the  post. 

Q.  You  could  locate  them  by  the  sound,  could  you? — A.  Yes,  sir. 

Q.  Were  all  these  shots  that  you  heard  that  night  fired  from  the 
post? — ^A.  The  first  shots  were  fired  from  the  post.  The  first  shots  I 
heard  were  fired  from  the  post  and  afterwards  there  were  more  shoot- 
ing and  it  looks  as  if  it  come  from  the  same  direction. 

Q.  Did  this  shooting  appear  to  come  closer  or  go  farther  away? — 
A.  I  heard  the  shots  very  near  my  house  there,  and  the  shooting 
advanced  to  the  town. 

Q.  Any  shooting  near  your  house  that  night? — A.  Yes,  sir. 

Q.  How  close  to  your  house? — A.  Right  by  my  house,  by  the  alley. 

Q.  There  was  shooting  in  the  alley  by  your  house? — A.  Yes,  sir. 

Q.  Any  shooting  into  your  house? — A.  Yes,  sir;  one  shot  went — 
one  bullet  went  into  my  house. 

Q,  What  part  of  the  house  did  this  bullet  enter? — ^A.  By  the  alley 
into  the  dining  room. 

Q.  What  makes  you  sure  that  your  house  was  hit  by  a  bullet  that 
night?  Did  you  find  any  evidence  of  it  the  following  morning? — ^A. 
Yes,  sir. 
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Q.  What,  please? — A.  I  saw  where  the  bullet  come  in;  it  struck 
the  library  chair  and  went  into  the  cupboard. 

Q.  Then  what  became  of  that  bullet?— A.  Well,  the  bullet  went 
into  pieces ;  I  picked  the  pieces  myself  from  the  floor. 

Q.  What  did  you  do  with  those  pieces?— A.  Well,  I  kept  some  of 
them  and  handed  them  to  Major  Blocksom,  and  the  other  nw  little 
boys  took  hold  of  them  and  scattered  them  around  and  1  never 
gathered"  them. 

Q.  Have  you  any  of  these  pieces  in  your  possession  at  this  mo- 
ment?— ^A.  No,  sir. 

Q.  Describe  the  appearance  of  these  pieces  of  bullet? — ^A.  Well, 
it  was  some  small  pieces,  looks  to  me  like  lead  or  metal;  I  couldn't 
tell  you  exactly  the  kind  of  metaL 

Q.  All  these  pieces  of  metal  the  same? — ^A.  No,  sir;  tw6  different 
kinds. 

Q.  What  was  the  other  kind  that  wasn't  like  lead? — ^A.  Looked 
like  brass  to  me,  or  steel — something  hard. 

Q.  Did  you  hear  anything  in  the  alley  that  night  beside  the  sound 
of  guns — that  is,  beside  the  sound  of  the  discharge  of  guns? — ^A.  No, 
sir ;  I  never  heard  any  talking  at  all. 

Q.  Did  you  hear  anything  besides  talking? — ^A.  Yes,  sir;  after  the 
shooting  I  heard  somebody  run  through  the  alley  toward  the  post. 

Q.  This  was  after  all  the  shooting  was  over? — ^A.  Yes,  sir. 

Q.  How  long  after? — ^A.  Maybe  it  was  about  two  minutes;  I 
couldn't  tell  you  exactly. 

Q.  You  say  these  people  were  running? — ^A.  Yes,  sir;  running 
from  north  to  south. 

^  Q.  Running  from  the  town  in  the  direction  of  the  post? — A.  Yes, 
sir ;  through  the  alley  by  my  house. 

Q.  How  many  times  was  your  house  hit  that  night? — A.  Twice. 

Q.  Could  you  say  what  llecame  of  the  other  bullet? — ^A.  No.  sir; 
the  other  bullet  struck  right  in  the  foundation  of  the  house — ^brick 
foundation — and  didn't  go  in  at  all. 

Q.  How  far  is  your  house  from  the  garrison  wall  ? — ^A.  It  is  about 
200  feet. 

Q.  Tell  the  court,  if  you  can,  how  long  it  was  from  the  time  the 
first  shot  was  fired  until  the  shooting  occurred  opposite  your  house? — 
A.  It  was  about  five  minutes;  I  couldn't  tell  you  exactly  the  time,  but 
it  was  about  five  minutes. 

Q.  In  other  words,  there  was  shooting  in  the  direction  of  the  post 
about  five  minutes  before  it  occurred  opposite  your  house? — ^A.  les, 
sir. 

Q.  Did  you  hear  any  bugle  call  upon  this  night? — A.  Yes,  sir. 

Q.  Can  you  tell  the  court  about  what  time  this  occurred,  with 
reference  to  the  shooting? — A.  The  bugle  call? 

Q.  I  didn't  mean  what  time  by  the  clock,  but  at  what  stage  of  the 
shooting? — A.  They  commenced  shooting — ^they  shot  about— I  didn't 
count  the  shots — there  were  about  10  or  16,  and  they  stopped  shooting 
for  maybe  one  or  two  minutes  and  they  started  again  shooting,  a^ 
then  I  heard  the  bugle  call  after  they  started  the  second  time. 

Q.  Did  the  shooting  continue  after  the  bugle  call? — A.  Yes,  sir. 

Q.  For  how  long  a  time? — A.  May  be  about  eight  or  ten  minutes; 
I  couldn't  tell  you  exactly  the  time. 
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Q.  Now,  where  did  the  sound  of  this  shooting  to  after  it  left  your 
house!— A.  It  went  the  direction  of  the  Miller  Hfotel. 

Q.  Did  it  seem  to  recede  into  the  distance  ? — A.  Yes,  sir. 

Q.  Or  did  it  stay  ri^t  at  the  Miller  Hotel? — A.  No,  sir;  it  seemed 
that  it  advanced. 

Q.  Did  you  leave  your  house  that  night? — ^A.  No,  sir. 

Q.  Did  you  look  out  the  window? — A.  I  looked  out  the  window 
in  tiie  vara  after  they  stopped  shooting  the  first  time. 

Q.  Could  you  see  anybody? — ^A.  I  didn't  see  nobody,  but  I  heard 
a  big  noise  toward  the  garrison. 

Q.  Describe  this  big  noise  you  heard  toward  the  garrison. — ^A  I . 
heard  people  talking;  I  couldn't  hear  what  they  were  talking  about 
because  they  were  fer  away,  but  it  seemed  to  me  they  were  walking 
around  the  gallery  there,  around  the  barracks. 

Q.  In  whose  employ  were  you  on  the  night  of  August  13  ? — A  F. 
Yturria's. 

Q.  What  is  Mr.  Yturria's  business?— A.  He  is  a  merchant. 

Q.  Did  you  ever  have  occasion  to  visit  his  house? — A.  Yes,  sir. 

Q.  Did  you  ^sit  it  upon*  the  morning  of  August  14? — A.  Yes,  sir. 

Q.  Describe,  if  you  know,  anything  unusual  about  its  condition. — 
A.  Yes,  sir;  I  was  notified  by  Teofilo  Martinez,  the  man  that  was 
taking  care  of  the  house  in  Mr.  Yturria's  absence,  and  he  told  me 
there  was  some  shots  fired  into  the  house  the  night  of  August  13. 

Associate  counsel  for  the  accused: 

I  object  to  tbe  testimony  on  the  ground  that  it  is  hearsay. 

The  judge-advocate: 

I  have  no  reply  to  make.  To  save  time  I  will  caution  the  witness  to  confine 
himself  to  what  he  knows  and  not  what  people  told  him. 

Q.  Did  you  notice  any  injuries  to  the  house  upon  that  morning  of 
the  14th  01  August? — A.  Yes,  sir. 

Q.  Describe  them  as  nearly  as  you  can. — A.  I  saw  some  holes  into 
the  kitchen  and  the  dining  room — I  think  three  of  them — three  holes 
made,  I  supposed,  by  bullets. 

Q.  In  wnose  presence  did  you  examine  these  holes? — A.  In  the 
presence  of  Teofilo  Martinez. 

Q.  Who  was  he? — A.  He  was  a  man  employed  by  Mr.  Yturria; 
he  was  a  servant  there  at  the  house. 

Q.  On  that  day? — A.  Yes,  sir. 

Q.  Were  these  injuries  in  the  house  there  prior  to  the  night  of 
August  13? — A.  No,  sir;  I  never  seen  them  before  and  I  used  to  go 
there  every  day. 

Q.  And  they  were  not  there  on  your  last  previous  visit? — ^A.  No, 
sir. 

Q.  Did  you  examine  them  carefully? — A.  Yes,  sir. 

Q.  In  what  way  did  you  examine  them? — ^A.  Well,  I  examined 
them — I  went  up  on  the  railing  on  the  gallery  and  I  saw  very  plain 
that  those  holes  were  made  by  shots — ^it  seems  to  me  they  were  shots 
fired  from  the  barracks — from  the  upper  gallery;  come  from  that 
direction. 

Q.  How  many  of  these  what  you  call  evidently  bullet  holes  did 
you  examine  for  the  purpose  of  ascertaining  their  alignment? — A. 
Two  of  them. 
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Q,  And  did  they  both  come  from  the  same  point  appareadv  ? — ^A. 
Not  exactly  from  the  same  point;  one  come  from  one  end  of  the  bar- 
racks and  the  other  from  the  other  end ;  they  were  close  together  and 
anybody  could  see  very  plain  that  they  were  fired  from  different 
parts  of  the  barracks. 

Q.  Did  you  examine  the  house  to  see  whether  or  not  anything  un- 
usual was  embedded  in  any  of  the  walls? — A.  Yes,  sir;  one  picture 
was  hurt  by  the  bullet  in  the  dining  room. 

Q.  Did  you  find  any  bullets? — ^A.  Yes,  sir;  I  took  one  bullet  out  of 
the  top  of  a  well. 

Q.  Describe  its  appearance  as  nearly  as  you  can. — ^A.  It  is  a  bullet 
about  one  and  a  quarter  inches  long,  less  than  half  an  inch  thick. 
I  didn't  measure  it.     It  was  a  long  bullet. 

Q.  Evidently  made  of  what  material? — ^A.  Evidently  made  of 
steel. 

Q.  How  many  of  these  bullets  did  you  find? — ^A.  I  saw  two  of 
them. 

Q.  ^Vhat  did  you  do  with  the  bullets  that  you  found  ? — A.  One  of 
the  bullets  I  took  it  out.  The  one  I  found  on  the  top  of  the  well  I 
took  it  to  the  office;  the  other  one  I  left  it  where  it  was. 

Q.  How  long  have  you  lived  in  vour  present  location — that  is,  the 
lu)use  you  pointed  out  on  the  map  i — A.  I  have  been  living  there  for 
four  years. 

Q.  You  are  fairly  familiar  with  the  location  about  your  house? — 
A.  Yes,  sir. 

Q.  Do  you  recognize  what  that  is?  (Hands'  witness  plat) — ^A. 
Yes,  sir ;  this  is  second  barracks  from  the  river.  This  is  Mr.  Yturria's 
place  (pointing). 

Q.  Tnat  is  Mr.  Yturria's  place? — ^A.  It  looks  to  me.  It  is  pretty 
close  to  this  Fifteenth  street. 

Q.  Will  you  kindly  take  a  pencil  and  mark  as  nearly  as  you  can 
the  places  on  this  around  plan  where  the  various  bullets  hit,  if  you 
can,  and  also  the  alignment  that  you  noticed  at  that  time? 

(Witness  marks  ground  plan  as  requested.) 

To  this  question  counsel  for  the  accused  objected  as  follows: 

I  think  we  will  have  to  object  to  the  introduction  of  this  so-oalled  gronnd 
plan  until  it  is  a  little  better  identified.  We  would  like  to  have  a  little  better 
Identification  of  it. 

To  which  the  judge-advocate  replied : 

I  will  simply  state  to  the  court  that,  following  out  the  instnictlons  of  the 
court  given  in  the  early  days  of  this  proceeding,  I  was  instructed  to  have  pre- 
pared a  rough  plan,  and  this  is  a  rough  plan ;  and  I  think,  if  I  am  not  mistaken, 
it  was  made  by  simply  tracing  the  Yturria  house  by  the  map.  I  didn't  do  It 
myself,  but  I  will  give  the  name  of  the  person  who  did  it,  if  it  is  necesBary. 
It  isn't  intended  to  be  accurate,  but  is  only  a  matter  of  representation. 

Counsel  for  the  accused : 

We  don't  doubt  the  accuracy  of  the  thing,  but  we  would  like  to  have  It  prop- 
erly identified.  His  explanation  has  added  materially  to  our  knowledge  of  It 
and  how  it  was  prepared,  but  I  thhik  we  will  still  have  to  object,  for  this  reason, 
that  it  don't  show  enough  to  test  whether  the  witsess'  knowledge  is  con*ect  of 
what  he  is  talking  about  If  you  will  have  the  witness  go  to  the  board  and 
show  the  court,  so  there  wm  be  no  mistake  about  it*  we  won't  Interpose  an^- 
objection. 
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The  court: 

Mr.  Judge- Advocate,  do  yon  still  consider  it  material? 

The  judge-advocate: 

No,  sir ;  it  is  just  a  graphic  description  that  we  want 

Counsel  for  the  accused : 

Our  objection  Is  this,  if  the  court  will  understand,  that  we  want  to  get  this 
record  straight  When  be  introduces  a  witness  and  attempts  to  make  a  plan, 
I  want  tlie  record  to  show  that  that  plan  was  properly  iuti*oduced,  and  it  has 
not  been  so,  and  we  will  know  what  he  is  talking  about  That  is  our  objection ; 
It  is  like  leading  a  witness  in  the  examination. 

The  judge-advocate: 

Will  the  witness  kindly  take  that  i^etch,  go  to  the  map,  and  take  a  good  black 
pencil  and  trace  the  flight  of  lliose  bullets  on  the  large  map  upon  the  wall? 

(Witness  goes  to  map  on  wall  and  traces  lines,  as  directed.) 

The  court: 

Did  I  understand  you  to  say  that  this  large  map  is  not  a  part  of  the  record? 

The  judge-advocate: 

No,  sir ;  I  don't  think  I  made  any  such  statement 

Counsel  for  the  accused : 

We  iiav^i't  the  slightest  objection  to  anything  here  that  will  clarify  the 
record;  all  in  the  world  that  we  want  is  to  get  it  so  tlie  reviewing  authority 
will  understand  it  as  well  as  yourselves.  I  want  to  say  now  that  we  don't  have 
any  objection  to  a  photograph,  if  taken,  of  it. 

CBOSS-EXAMINATION. 
QUESTIONS    BY    COUNSEL   FOB   THE   ACOUSEU. 

Counsel  for  the  accused : 

We  will  have  to  ask  a  few  minutes  indulgence  of  the  court  so  as  to  prepare 
for  the  cross-examination. 

The  court  then  took  a  recess  until  4.30  p.  m.,  at  which  hour  the 
members  of  the  court,  the  judge-advocate,  the  accused,  his  counsel, 
and  the  reporter  resumed  their  seats. 

Q.  What  was  your  occupation,  exactly? — A.  Clerk. 

Q.  What  kind  of  a  clerk? — A.  Well,  I  am  a  clerk — general  clerk: 
I  act  as  the  teller  and  correspondent,  *and  anything  around  the 
office — office  work. 

Q.  Cashier? — ^A.  Assistant  cashier  or  teller. 

Q.  In  a  bank? — A.  Yes,  sir.  Yturria  is  a  merchant  and  does  some 
banking  business. 

Q.  How  long  have  you  been  working  for  him  ? — A.  Eighteen  years. 

Q.  Where? — A.  Brownsville  and  Matamoros.  I  was  working  at 
Matamoros  five  years  and  I  have  been  in  Brownsville  about  thirteen 
years. 

Q.  Citizen  of  the  United  States? — ^A.  No,  sir;  I  am  a  Mexican 
citizen. 

Q.  Not  entitled  to  vote? — A.  No,  sir;  and  I  have  never  voted. 

Q.  How  long  have  you  lived  at  this  place  that  you  speak  of? — A. 
About  four  or  five  years;  I  dont  rememoer  exactly. 

Q.  What  was  it  you  sav  waked  you  up  ? — A.  Shots, 

Q.  How  many? — ^A,  There  were  about  10  or  16. 
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Q.  Had  there  been  no  shooting  in  the  meantime? — ^A.  No,  sir. 

Q.  There  was  no  shooting,  then,  after  the  first  shots  that  waked  you 
up,  for  four  or  five  minutes? — ^A.  Maybe  less  than  that;  maybe  three 
or  four  minutes. 

Q.  How  much  shooting  occurred  then? — A.  After  the  first  shots? 

Q.  Yes. — ^A.  When  they  commenced  shootipg  again,  I  must  have 
heard  from  160  to  200  shots.  * 

Q.  At  what  stage  of  the  proceeding  of  the  firing  of  these  150  or  200 
shots  did  you  hike  around  and  lay  your  family  down  on  the  floor? — ^A. 
Right  there  at  my  house. 

Q.  How  long  after  that  first  conmienced — these  150  shots — that  you 
lay  your  family  on  the  floor? — ^A.  Maybe  twelve  or  fifteen  minutes. 

Q.  You  left  them  up  twelve  or  fifteen  minutes  after  this  fir- 
ing?— ^A.  Yes,  sir;  I  keep  them  there. 

Q.  How  long  did  they  lie  on  the  floor? — ^A.  About  twenty  minutes. 

Q.  And  this  firing  kept  up  aU  that  time? — A.  No,  sir. 

Q.  How  long  did  the  firing  last  from  the  time  you  first  heard  these 
8  or  10  shots  until  after  they  had  finished  these  150  shots  or  more? — 
A.  About  fifteen  minutes. 

Q.  Then  your  familv  could  not  have  been  Iving  on  the  floor  dur- 
ing the  shooting  at  all  f — ^A.  They  were  lying  there  when  they  started 
to  shooting  the  second  time. 

Q.  Then  after  the  first  two  or  three  minutes  when  they  commenced 
to  shooting  the  second  time  you  took  and  lay  your  family  on  the 
floor? — A.  Yes,  sir. 

Q.  What  did  you  do  at  that  same  time  ? — A.  I  lay  there  myself. 

Q.  You  immediately  flattened  out  on  the  floor  yourself? — A.  Yea, 
sir. 

Q.  How  long  did  you  stay  there? — ^A.  About  twenty  minutes. 

Q.  Didn't  get  up  at  all  ? — ^A.  No,  sir. 

Q.  Was  that  during  all  that  long  shooting  of  150  shots  or  more  you 
and  your  family  were  flattened  out  on  the  floor? — A.  Yes,  sir. 

Q.  You  didn't  see  much  during  that  time,  did  you? — A.  I  didn't 
see  anything  at  all — ^nothing  but  heard  shots. 

Q.  How  long  after  this  twenty  minutes  when  you  were  lying  on  the 
floor  was  it  until  you  heard  these  men  running  back? — A.  I  heard 
them  after  they  got  through  shooting. 

Q.  Was  it  during  this  twenty  minutes  or  after  this  twenty  min- 
utes?— A.  During  this  twenty  minutes  when  I  heard  men  running 
up  the  alley. 

Q.  What  direction  were  thev  running? — A.  They  were  running  in 
the  direction  of  the  post — to  the  post. 

Q.  What  direction  is  that? — A.  From  north  to  south. 

Q.  Did  you  testify  before  Mr.  Purdy? — ^A.  No,  sir;  I  testified  be- 
fore Major  Blocksom. 

Q.  Did  you  read  over  your  evidence  after  you  had  given  it? — ^A.  1 
did. 

Q.  And  signed  it? — A.  Yes,  sir. 

Q.  And  you  knew  it  was  right,  did  you? — A.  Well,  everything  I 
testified  was  there  and  I  signed  it.    I  never  signed  it  before  I  reaait. 

Q.  Now,  you  say  these  men  were  running  south? — A.  Yes,  sir. 

Q.  You  are  sure  about  that? — A.  I  am  sure  about  that. 

Q.  Then  when  you  said :  "  Q.  Did  you  hear  anybody  returning  via 
the  alley  shortly  after  the  shooting  around  your  house? — ^A*  I  heard 
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Q,  How  long  had  jou  been  in  bed? — A-  Been  in  bed  about  two 

hours. 

Q*  Went  to  bed  when ! — ^A,  About  10  o^clock. 

•Q.  So  this  was  about  12  o'clock? — A,  Yes,  sir, 

Q.  Did  YOU  look  at  a  watch !— A.  Yes,  sir  i  I  looked  at  the  clock 
after  the  shots. 

Q,  After  the  shooting  was  aU  over? — A.  Yes»  sir, 

Q.  What  time  was  itl^A.  It  was  about  a  quarter  after  12* 

Q.  What  time  do  you  carry  on  your  watch  down  there? — ^A.  I  have 
no  watch;  I  |ust  have  my  clock. 

Q,  AYhat  tune  did  you  keep  by  your  clock — American  time  or 
Mexican  time  ? — ^A.  American  time — standard  time. 

Q*  And  when  it  was  over  it  was  12,15? — ^A,  It  was  12-15, 

Q,  Had  these  men  ran  back  then  t — A,  Before  that 

Q.  Before  the  men  ran  back? — A.  I  never  lit  any  lamp;  when  I  lit 
the  lamp  it  was  about  15  minutes  after  12, 

Q*  You  say  you  lighted  no  lamp — how  did  you  see  your  clock? — A. 
Wlaen  I  lighted  my  Tamp  it  was  a  quarter  after  twelve,  but  that  was 
long  after  the  shots  were  fired, 

Q*  How  long  after  the  shots  were  fired?— A.  Maybe  it  was  about 
ten  or  twelve  minutes;  I  don't  know  exactly. 

Q.  Ten  or  twelve  minutes  after  the  slioLs  were  fired  ?^ — A.  Yes,  sir. 

Q*  How  long  before  the  men  ran  back? — A.  It  was  just  about  that 
time;  about  eight  or  ten  minutes. 

Q.  Before  the  men  ran  back !— A,  Yes,  sir, 

Q,  So  that  there  was  an  interval  of  time,  then,  of  eight  or  ten 
minutes  between  the  time  the  firing  ceased  and  when  you  heard  these 
three  or  four  men  run  l>ack? — A.  Yes,  sir. 

Q.  Did  you  have  a  light  in  your  house  when  they  ran  back?— A, 
No,  sir, 

Q,  You  lighted  the  light  and  put  it  right  out  again?— A,  Yes^  sir. 

Q.  Wlmt  did  you  do  when  you  first  heard  these  shots ?^^A*  I  got 
ujp  and  took  my  children  and  lay  them  on  the  floor;  so  I  did  with  my 
wife. 

Qp  You  laid  your  wife  on  the  floor  then? — ^A.  Yes,  sir. 

Q-  What  did  you  do  then?  What  did  you  do  then  for  protec- 
tion?— A,  I  just  stayed  there  with  them, 

Q.  Stayed  there  in  the  middle  of  the  floor  with  them? — A.  Yes,  sir. 

Q,  You  didn't  lie  down  on  the  floor  yourself? — A.  Yes,  sir;  I  did* 

Q.  How  long  did  you  lie  there? — A.  For  about  ten  or  fifteen 
minutes. 

Q.  Then  what  did  you  do? — A,  I  got  up  from  there  and  went  to 
bed;  that  is  all,  and  went  to  sleep, 

Q.  With  respect  to  the  first  shots  you  heard,  how  long  was  it  before 
you  lay  down  on  the  floor  ?^A.  I  never  lay  down  after  the  fii'st 
shots;  when  they  commenced  shooting  again,  then  I  lay  down, 

Q.  The  first  shots  didn't  make  you  lie  down  ? — A*  No,  sir. 

Q,  But  they  made  you  lay  your  wife  and  children  down? — A. 
Wlien  they  commenced  shooting  again. 

Q.  The  first  shots  I  am  talking  about.  Didn't  you  take  your  wife 
and  children  and  lay  them  down  after  the  first  shots  you  heard  ? — A. 
No,  sir. 

Q.  How  long  after  the  first  shots  did  you  make  them  lie  down  ? — ^A. 
About  five  minutea;  I  could't  tell  you  exactly. 

Q,  Give  us  an  idea^^A,  About  four  or  five  minutes. 
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Q.  Had  there  been  no  shooting  in  the  meantime? — ^A.  No,  sir. 

Q.  There  was  no  shooting,  then,  after  the  first  shots  that  waked  you 
up,  for  four  or  five  minutes? — ^A.  Maybe  less  than  that;  maybe  three 
or  four  minutes. 

Q.  How  much  shooting  occurred  then? — A.  After  the  first  shots? 

Q.  Yes. — ^A.  When  they  commenced  shooting  again,  I  must  have 
heard  from  160  to  200  shots.  * 

Q.  At  what  stage  of  the  proceeding  of  the  firing  of  these  150  or  200 
shots  did  you  hike  around  and  lay  your  family  down  on  the  floor  ? — ^A. 
Right  there  at  my  house. 

Q.  How  long  after  that  first  commenced — ^these  150  shots — that  you 
lay  your  family  on  the  floor? — ^A.  Maybe  twelve  or  fifteen  minutes. 

Q.  You  left  them  up  twelve  or  fifteen  minutes  after  this  fir- 
ing?— ^A.  Yes,  sir;  I  keep  them  there. 

Q.  How  long  did  they  lie  on  the  floor? — ^A.  About  twenty  minutes. 

Q.  And  this  firing  kept  up  all  that  time? — A.  No,  sir. 

Q.  How  long  did  the  firing  last  from  the  time  you  first  heard  these 
8  or  10  shots  until  after  they  had  finished  these  160  shots  or  more? — 
A.  About  fifteen  minutes. 

Q.  Then  your  family  could  not  have  been  lying  on  the  floor  dur- 
ing the  shooting  at  all?— A.  They  were  lying  there  when  they  started 
to  shooting  the  second  time. 

Q.  Then  after  tJie  first  two  or  three  minutes  when  they  commenced 
to  shooting  the  second  time  you  took  and  lay  your  family  on  the 
floor? — ^A.  Yes,  sir. 

Q.  What  did  you  do  at  that  same  time  ? — A.  I  lay  there  myself. 

Q.  You  immediately  flattened  out  on  the  floor  yourself? — ^A.  Yes, 
sir. 

Q.  How  long  did  you  stay  there? — ^A.  About  twenty  minutes. 

Q.  Didn't  get  up  at  all? — A.  No,  sir. 

Q.  Was  that  during  all  that  long  shooting  of  150  shots  or  more  you 
and  your  family  were  flattened  out  on  the  floor? — A.  Yes,  sir. 

Q.  You  didn't  see  much  during  that  time,  did  you? — A.  I  didn't 
see  anything  at  all — ^nothing  but  heard  shots. 

Q.  How  long  after  this  twenty  minutes  when  you  were  lying  on  the 
floor  was  it  until  you  heard  these  men  running  back? — A.  I  heard 
them  after  they  got  through  shooting. 

Q.  Was  it  durmg  this  twenty  minutes  or  after  this  twenty  min- 
utes?— A.  During  this  twenty  minutes  when  I  heard  men  running 
up  the  alley. 

Q.  What  direction  were  they  running? — A.  They  were  running  in 
the  direction  of  the  post — to  the  post. 

Q.  What  direction  is  that? — A.  From  north  to  south. 

Q.  Did  you  testify  before  Mr.  Purdy? — ^A.  No,  sir;  I  testified  be- 
fore Major  Blocksom. 

Q.  Did  you  read  over  your  evidence  after  you  had  given  it? — ^A.  1 
did. 

Q.  And  signed  it? — A.  Yes,  sir. 

Q.  And  you  knew  it  was  right,  did  you? — A.  Well,  everything  I 
testified  was  there  and  I  signed  it.    I  never  signed  it  before  I  read  it. 

Q.  Now,  you  say  these  men  were  running  south? — A.  Yes,  sir. 

Q.  You  are  sure  about  that? — A.  I  am  sure  about  that. 

Q.  Then  when  you  said :  "  Q.  Did  you  hear  anybody  returning  via 
the  alley  shortly  after  the  shooting  around  your  house? — ^A*  I  heard 
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about  three  or  four  persons  running  back  east  just  after  the  shooting 
had  all  stopped."  Which  is  right,  the  first  sviorn  evidence  or  this? — 
A.  Well,  I  could  be  mistaken,       ^ 

Q.  You  are  liable  to  be  mistaken  when  you  swear  to  things  with 
that  deliberation,  are  you  ? — A.  Maybe  so,  anybody  is  liable  to  make 
a  mistake. 

Q'  Even  under  oath,  ehf  Now  then,  where  were  these  150  shots 
fired  I — A,  They  were  fired  from  the  postr— about  two  or  three  blocks 
from  the  post, 

Q,  They  were  all  fired  about  two  or  three  blocks  from  tiie  post! — 
A.  I  giiess  so 5  I  dou't  know;  that  is  what  I  think 

Q.  l\Tien  did  you  commence  to  guess  at  itl^A.  That  night 

Q.  Commenced  to  guess  at  it  tliat  night,  did  you? — A.  ^es*  sir- 

Q.  Have  you  changed  that  practice  of  guessing  at  it,  or  are  yoy 
sure  of  it  now  I — A.  Wellj  I  am  about  sure  of  it. 

Q.  Yon  are  about  sure  of  it  now  ?^A*  Yes,  sin 

Q.  Are  you  equal ly  sure  about  these  first  8  or  10  shots  being 
fired  in  the  garrison  f^A.  Well,  I  think  so.  I  couldn't  teU  exactly 
that  those  shots  were  fired  at  the  post,  but  I  heard  the  shooting  in 
that  direction. 

Q,  Wlmi  direction! — A.  Direction  of  the  post, 

Q.  By  the  compass?  You  seem  to  understand  the  compass* — ^A,  I 
don't  understand  that, 

Q.  Wliat  direction  by  the  compass?  You  know  what  a  compasB 
is,  don't  you? — A.  Oh,  yes,  sir.    From  the  south,. 

Q.  It  was  from  the  south!  Well,  toward  what  house  did  it  come — 
from  what  house  did  it  come? — A.  From  which  barracks! 

Q.  I  want  to  know  what  house  these  first  shots  came  from,  as  you 
understood  it."A*  I  think  they  came  from  the  post 

Q.  Could  you  go  and  show  the  court  on  that  map  over  there  where 
you  thought  they  came  from! 

(Witness  goes  to  map.) 

Q.  You  understand  that  map,  do  you?— A.  Yes,  sir. 

Q,  Now,  where  did  those  first  shots  come  from!— A*  I  believe  they 
were  about  from  there  (indicating  B  Company  barracks)- 

Q,  Then  there  was  an  interval  of  time  before  some  other  shote 
were  fired  ? — A,  Yes,  sir ;  maybe  three  or  four  niLnute-s, 

Q,  Then  where  w^ere  the  next  shots  fired,  as  near  as  you  could 
locate  them  !^ A.  I  suppose  they  started  from  nearly  that  dii^ection^ 
that  place  there. 

Qp  They  still  fired  from  that  same  place  where  you  pointed  to 
there! — A*  Yes,  sir- 


in  ity  after  they 

commenced  the  second  time! — A,  The  firing,  it  seemed  to  me,  wsus 
advancing* 

Q.  How  long  did  it  take  it  to  get  to  your  house! — A.  I  couldn't 
tell  you  exactly. 

Q,  Give  us  your  best  judgment. — A.  It  might  have  been  one  or 
two  minutes* 

Q,  One  or  two  minutes  to  get  to  your  houae.  You  didnt  hear  any- 
thing except  the  shooting?^ A.  No,  sir, 

Q,  How  long  did  it  stay  at  your  house  I — ^A,  Maybe  one  or  two 
minutes  in  the  alley< 
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Q.  Where  did  it  go  to  from  there? — ^A.  They  go  all  through  the 
alley. 

Q.  All  through  the  alley,  eh? — A.  It  seems  to  me  that  there  were 
several  shots. 

Q.  Where  were  the  next  shots  fired  that  you  could  locate  after  they 
left  your  house? — ^A.  There  were  shots  in  the  neighborhood  of  the 
Miller  Hotel. 

Q.  Did  YOU  locate  them  that  night  as  being  at  the  Miller  Hotel? — 
A.  I  didnx  locate  it  that  night. 

Q.  When  did  vou  locate  it? — ^A.  The  next  day. 

Q.  After  you  had  heard  about  it? — ^A.  And  I  saw  the  walls. 

Q.  After  you  saw  the  walls  next  day  you  inferred  those  shots  were 
located  there?— A.  Ever  since  that  night  I  thought  they  were  coming 
from  the  direction  of  the  post. 

Q.  You  didn't  make  up  j^ur  mind  that  they  were  coming  from  the 
Miller  Hotel  when  you  were  lying  flat  on  the  floor? — ^A.  No,  sir. 

Q.  Did  youimake  up  your  mind  about  it  being  at  the  Miller  Hotel 
that  night  or  the  next  day  when  you  saw  the  ^ots? — A.  I  thought 
they  were  firing  that  direction. 

Q.  You  thought  so  that  night,  did  you? — ^A.  I  heard  the  shooting 
that  way. 

Q.  Where  else  did  you  hear  any  other  shooting  that  night?  Lo- 
cate any  that  you  can  locate. — A.  I  heard  the  shooting  toward  the 
town,  and  that  night  I  couldn't  tell  where  the  shooting  was  at. 

Q.  You  testified  that  it  was  down  between  certain  streets  there; 
did  you  locate  it  there  that  night? — A.  No,'  sir;  the  next  day. 

Q.  You  didn't  locate  it  until  the  next  day? — ^A.  I  saw  the  effects 
of  the  bullets. 

Q.  And  then  the  next  day,  because  you  saw  the  effects  of  the  bullets 
there,  you  come  here  before  this  court  and  swear  you  located  it  there 
that  mght? — A.  I  heard  the  shooting  up  in  the  town  that  night  I 
wasn't  sure  where  they  were  firing  from. 

Q.  Did  you  tell  this  court,  under  questions  by  the  judge-advocate, 
that  you  located  that  shooting  up  between  two  certain  streets  there 
you  mentioned,  at  the  Miller  Hotel,  and  then  two  other  streets?  Did 
you  know  it  that  night  when  you  were  lying  flattened  out  on  the  floor, 
or  did  you  know  it  the  next  day? — A.  I  suppose  that  night  when  I 
was  lying  flat  on  ihe  floor  I  thought  they  were  firing  in  that  .direc- 
tion. 

Q.  Might  it  have  been  two  or  three  blocks  farther  down,  so  far  as 
you  knew  that  night? — A.  Maybe  so;  I  don't  know. 
•     Q.  How  many  rooms  in  your  house? — ^A.  Seven  rooms. 

Q.  Is  it  a  single  story  or  double  story? — A.  What  do  you  mean  by 
that? 

Q.  Is  there  an  upstairs  and  downstairs? — A.  Single  story. 

Q.  Can  you  make  a  little  plan  showing  where  these  rooms  are,  so 
we  will  understand  it? — A.  Yes,  sir. 

Q.  Just  make  a  plan  there  showing  the  house,  the  streets,  and  the 
rooms  in  the  house. 

At  4.55  p.  m.the  court  adjourned  to  meet  at  10  o'clock  a.  m.  the 
following  day,  Wednesday,  February  20,  1907. 

Chas.  E.  Hay,  Jr., 
Captain  and  Judge-Advocate^  Judge-Advocate. 
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Headquarters  Department  of  Texas, 

San  Antonio^  Tex.^  Febrimry  ^0,  1007^ 
ITie  court  met,  pursuant  to  adjournment,  at  10  o'clock  a*  m- 
Present:  All  the  memb<^rs  of  the  court  and  the  judge-advocate. 
The  accused,  his  counsels,  the  reporter  were  also  present. 

The  reading  of  the  proceedings  of  February  19  was  dispensed^ 
with* 

Ygkacio  Garza  was  reminded  he  was  still  under  oath. 


OSOSe-EXAMINATION    CONTIKUED. 

Q,  You  remember  that  last  night  or  ye^erday  afternoon  you  were 
asked  if  you  could  prepare  a  phm  of  your  house  and  you  said  you 
could  and  you  would  prepare  a  neater  one  this  morning;  have  yoaj 
done  so? — A,  This  is  the  best  I  can  do.     (Hands  plan  lo  coimseL) 

By  counsel  for  accused : 

Before  %oin%  abend  wltli  tbe  exfimUmtloa  I  would  Uke  the  court  to  see  gen- 
erally what  tbi8  Is,  no  perti«i>9  you  wlH  understand  a  little  better  what  Is  meant 
by  tbe  seyeral  questions.  It  Ib  a  ground,  plan  showing  the  rooms  In  bis  Blngle- 
stoi^  house,  numbered  from  1  to  t,  consecutively. 

(This  plan  was  handed  to  the  court,  examined  by  them.,  and  there 
being  no  objection,  was  offered  in  evidence  and  is  hereto  appended 

and  marked ,) 

Q.  Now»  your  house  faces  oo  what  street? — A.  On  Fourteenth 
street, 

Q,  Is  it  directly  on  the  street  or  does  it  set  back  a  trifle  from  the 
street? — A.  It  is  directly  on  the  street. 

Q.  Sets  on  the  sidewalk  f^ — A.  Yes,  sir. 

Q.  How  about  the  alley— do^  it  set  directly  on  the  alley  also?^ 
A.  Yes,  sir, 

Q.  There  is  no  fence  there! — A,  There  is  a  fence  in  the  yard,  but 
not  around  the  house.    The  hou^e  is  on  the  alley, 

Q,  The  house  forms  one  border  of  the^  alley—rthat  is,  no  fence 
between  the  house  and  the  alley  I — A,  No,  sir, 

Q,  Wiere  were  you — ^what  room^  No*  Ij  2,  3,  4,  5 — when  the  firing 
commenced? — A,  tn  room  No.  4, 

Q.  How  many  doors  are  there  to  this  house  facing  on  Fourteenth 
streetl     Where  are  they? — A,  Two  doors, 

Q,  And  what  do  they  enter  into? — A,  Into  No.  2  and  No.  3, 

Q,  So  that  there  is  a  front  door  entering  into  Noa  2  and  3? — ^A, 
Yes,  sir, 

Q.  There  is  no  outside  exit  in  either  No.  1  or  No,  4?— A.  No,  sir; 
except  in  tlie  vard.  There  is  one  door  in  the  yard — in  the  corridor — 
that  communTcates  with  the  house. 

Q,  Do  Nosw  1,  2,  3,  and  4  communicate? — A.  Ye^,  sir. 

Q,  Tell  where  the  rest  of  your  family  was  when  the  firing  com- 
menced,— ^A^  In  bedroom  No.  3. 

Q.  All  of  them  in  No.  8?— A,  Yea,  sir. 

Q,  And  you  had  how  many  in  there? — A,  Three  children  and  my 
wifa 

U,  All  in  bedroom  No,  31 — A.  Yes,  sir. 
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Q.  How  high  is  the  fence  that  connects  vour  house  on  the  alley 
with  the  back  part  of  the  lot?  What  kind  of  a  fence  is  it? — A.  Lum- 
ber fencej  about  4^  feet  high. 

Q.  Is  it  a  picket  fence  or  solid  board  fence? — ^A.  Solid  board 
fence. 

Q.  Is  there  a  fence  on  the  Cowen  side  of  the  alley? — ^A.  Yes,  sir; 
some  kind  of  a  fence. 

Q.  How  high  is  that — ^the  same  height  as  yours? — ^A.  About  the 
same. 

Q.  Just  the  same,  or  is  it  higher  or  lower? — A*  About  the  same;  I 
can't  tell  exactly. 

Q.  What  kind  of  a  foundation  has  your  house  got? — ^A.  Brick 
foundation. 

Q.  And  how  high  is  this  foundation  above  the  surface  of  the 
ground? — ^A.  About  14  or  16  inches. 

Q.  And  then  the  top  of  that  house  is  frame? — ^A.  Frame  house. 

Q.  How  thick  is  it? — ^A.  It  is  ceiled,  you  know — ^about  2  inches 
thick. 

Q.  The  house  itself  is  about  2  inches  thick? — ^A.  Yes,  sir.  I  mean 
the  wall  and  the  ceiling  makes  it  2  inches. 

Q.  Well,  show  us  how  thick  the  wall  is,  from  the  inside  to  the  out- 
side— show  the  court. — ^A.  This  is  the  wall  and  this  the  ceiling;  call 
this  the  space  between  the  ceiling  and  the  wall;  maybe  about  4 
inches. 

Q.  Then  there  is — between  the  outside  weatherboarding  and  the 

inside  ceiling,  is  that  plaster  or  is  it A.  Ceiling — ^liunber,  pine 

lumber. 

Q.  And  the  weatherboarding  is  how  thick? — ^A.  About  an  inch; 
maybe  less  than  an  inch. 

Q.  And  the  inside  ceiling,  how  thick  is  that? — ^A.  About  the  same; 
maybe  an  inch,  seven-eighths,  or  three- fourths. 

Q.  Are  the  joists  2  bv  4? — A.  I  don't  know;  I  have  seen  only  out- 
side and  the  inside:  I  don't  know. 

Q.  How  long  did  it  take  you  to  get  your  wife  and  family  into  No. 
1  ? — A.  I  never  took  them  to  No.  1. 

Q.  Where  did  you  take  them? — A.  Into  No.  4. 

Q.  And  is  that  where  you  laid  down  yourself? — A.  Yes,  sir. 

Q.  Where  are  the  windows  in  No.  4,  if  any? — A.  The  windows  in 
No.  4? 

Q.  Yes. — A.  One  window  fronting  the  street  and  two  windows 
fronting  the  yard  on  the  east  side  of  the  house. 

Q.  I^u  mean  by  the  east  side  of  the  house  the  side  toward  Wash- 
ington street? — A.  Yes,  sir. 

Q.  Are  there  any  windows  or  doors  on  the  side  toward  No.  7, 
room  No.  7,  which  is  just  back  of  it,  from  Thirteenth  street? — A. 
There  is  one  door  between  3  and  4  and  one  door  between  3  and  7. 

Q.  I  am  talking  about  between  4  and  7;  is  there  any  communica- 
tion between  4  and  7? — ^A.  Yes,  sir;  a  window. 

Q.  Any  windows  in  No.  7? — A.  Yes,  sir;  one  fronting  the  yard; 
the  south  side  of  the  house. 

Q.  That's  toward  Fifteenth  street? — ^A.  Yes,  sir. 

Q.  There's  none  on  the  Washington  side? — A.  No,  sir. 

Q.  Did  you  go  into  No.  2  at  all?— A.  No,  sir. 

Q.  Didn't  go  into  No.  2  ?— A.  No,  sir. 


408  AFFRAY  AT  BBOWNSVIIiLE,   TEXAS.  [Fib.  20. 1907. 

Q.  I  mean  after  the  firing  commenced,  you  didn't  go  into  No.  2? — 
A.  No,  sir. 

Q.  Stayed  in  No.  4  all  the  time  after  the  firing  conmienced} — A. 
Three  and  4. 

Q.  Are  there  any  windows  between  Nos.  3  and  6? — A.  Yes,  sir; 
one  window. 

Q.  And  where  is  that? — ^A.  It's  just  in  the  center  of  the — — 

Q.  Window  connect ing  Nos.  8  and  6? — ^A.  Yes,  sir. 

Q.  What  kind  of  walk  have  you  inclosing  Nos.  5,  6,  and  7? — ^A. 
Well,  it  is  a  partition,  a  double  wall,  just  the  same  as  the  house, 
ceiled. 

Q.  And  the  partition  walls  between  these  are  how  constructed — 
the  partition  walls  separating  1,  2,  3,  4,  5,  6,  and  7? — ^A.  Simple 
partitions. 

Q.  That  is,  it  is  ceiling  and  not  plaster? — ^A.  Ceilinff ;  no  plaster. 

Q.  As  I  understand  it,  1  is  the  dining  room? — A.  Yes,  sir. 

Q.  Two  the  parlor? — A.  Yes,  sir. 

Q.  No.  3  the  bedroom  ? — A.  Yes,  sir. 

Q.  No.  4  also  a  bedroom? — A.  Yes,  sir. 

Q.  And  Nos.  3  and  4  are  the  only  two  bedrooms  you  have  in  the 
house? — A.  Yes,  sir. 

Q.  No.  5  used  for  several  purposes? — ^A.  Yes,  sir. 
^  Q.  Elitchen — what  is  it?    Ever  use  that  for  a  kitchen? — ^A.  No, 
sir. 

Q.  No.  6  is  the  comida? — ^A.  Corridor  or  gallery, 

Q.  And  No.  f  is  for  several  purposes? — A.  Yes,  sir. 

Q.  Did  you  use  neither  of  tnose  for  bedroom  purposes? — A.  No, 
sir. 

Q.  How  long  after  this  firing  had  ceased  was  it  when  you  got  up 
off  the  floor  in  No.  4? — A.  Maybe  it  was  about  five  or  between  five 
and  ten  minutes ;  I  don't  remember  exactly  the  time. 

Q.  So  five  or  ten  minutes  after  the  firing  had  all  stopped  you  got 
up?— A.  Yes,  sir;  I  got  up. 

Q.  How  long  was  that  after  you  heard  this  big  noise  in  the  dining 
room? — A.  Alx)ut  ten  minutes — from  ten  to  fifteen  minutes. 

Q.  From  ten  to  fifteen  minutes  after  you  heard  this  big  noisw  is 
when  you  got  up  your  courage  and  got  up  off  the  floor  and  went  into 
the  dining  room,  was  it? — A.  I  didn't  go  into  the  dining  room  that 
night. 

Q.  When  did  you  go  into  the  dining  room — ^next  morning? — A. 
Next  morning. 

Q.  What  (fid  you  do  when  you  got  up  off  the  floor,  about  ten  or 
fifteen  minutes  after  the  firing  was  over? — A.  About  ten,  or  maybe 
less  than  that;  I  could  not  tell  exactly. 

Q.  What  did  you  do  when  you  got  up? — ^A.  I  went  to  bed. 

Q.  And  you  didn't  go  out  at  alltfiat  night? — A.  I  didn't  go  out  at 
all  that  night. 

Q.  You  examined,  then,  these  bullets  and  the  bullet  holes  next 
morning,  eh  ? — A.  Yes,  sir. 

Q.  Now,  did  you  examine  both  of  them  with  ^at  particularity? 
You  said  there  were  two  struck  your  house. — A.  Yes,  sir;  well,  just 
examined  them  the  best  I  could. 

Q.  Did  you  locate  where  the  sliots  came  from  ? — ^A*  The  one  in  the 
dining  room? 
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Q.  Did  you  locate  where  th^  came  from? — ^A.  Locate? 

Q.  Where  they  were  fired  from. — ^A.  Yes;  I  locate  the  one  in  the 
dining  room  came  from — ^it  struck  the  west  side  of  my  house,  on  the 
corner  of  the  house. 

Q.  Tell  the  eourt  which  sade  and  where. — ^A.  In  Uie  alley  side; 
dining  room. 

Q.  And  whereabouts— on  which — you  said  just  around  the  cor- 
ner?— A.  Yes,  sir;  right  about  the  comer. 

Q.  How  far  from  the  comer? — ^A.  From  the  comw  of  the  house? 

Q.  Yes. — ^A.  I  think  about  6  inches. 

Q.  Stmck  it  about  6  inches  from  the  comer? — ^A.  Yes. 

Q.  Then  where  did  it  go  to? — ^A.  Inside. 

Q.  Went  through  both  the  outside  and  the  inside? — ^A.  Yes,  sir. 

Q.  And  where  did  it  strike  next? — A.  It  went  through  the  house, 
the  wall,  and  the  ceiling,  and  strike  the  leg  of  a  chair  and  went  into 
the  cupboard. 

Q.  Where  was  this  chair? — ^A.  It  was  standing  between  the  cup- 
board and  the  wall. 

Q.  Just  sAiow  us  whereabouts  in  the  dining  room  it  struck  and 
where  the  chair  was  and  where  the  cupboard  was. 

(Witness  indicated  this  on  Exhibit .) 

Q.  Wl^ere  was  the  man  standing  evidently  when  he  fired  that? — 
A.  Must  haye  been  standing  on  li^urteenth  street,  or  maybe  on  the 
comer  of  the  Cowen  house. 

Q.  Go  up  and  show  the  court  where  he  must  haye  been  standing. 
You  understand  a  plat? — A.  Standing  about  here,  or  maybe  on  tm 
street  here;  here  is  my  house,  the  bullet  strike  about  here  in  the 
aUey,  the  man  that  fired  the  shot  must  be  about  the  comer  here,  or 
somewhere. 

Q.  Somewhere  down  in  Fourteenth  street? — ^A.  Yes,  sir. 

Q.  Mi^ht  he  have  been  down  Fourteenth  street  quite  a  ways? — 
A.  I  don^t  know.    That's  the  best  I  can  tell  you  about  it. 

Q.  What's  your  best  judgment  about  it?— A.  Well,  the  best  judg- 
ment, maybe  that  the  man  was  standing  in  the  comer,  right  here 
on  this  comer.     (Indicates  Cowen's  comer.) 

Q.  I  would  like  you  to  indicate  the  direction  of  that  on  through. 
You  were  pretty  skillful  about  indicating  that  yesterday.  Indicate 
the  whole  distance,  where  it  struck  the  chair,  and  the  sideboard. 

(Witness  does  so.) 

Q.  You  think  that  man  could  have  stood  down  Fourteenth  street 
in  front  of  the  Cowen  house,  do  you? — A.  Maybe  so;  yes,  sir. 

Q.  Tell  the  court  if  I  understand  you  correctJy,  that  the  chair  was 
near,  very  close  to  the  front  of  the  house  on  Fourteenth  street  The 
chair  this  bullet  struck. — A.  Yes,  sir. 

Q.  This  cupboard  was  in  the  comer  toward  Washington  street, 
was  it  not  ? — A.  Yes,  sir ;  but  it  was 

Q.  Farthest  away  from  the  Cowen  alley? — ^A.  Yes,  sir;  it  was  in 
the  same  room ;  the  dining  room. 

Q.  Did  you  indicate  it  as  being  across  the  corner? — A.  Yes,  sir; 
across. 

Q.  One  of  those  corner  cupboards,  was  it? — A.  Yes — not  exactly. 

Q.  What  was  it,  if  it  was  not  exactly? — A.  T  could  not  make  a 
good  explanation  of  that ;  it  was  a  cupboard — a  cupboaixl. 
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Q.  Did  it  set  right  into  the  comer? — A.  No^  sir;  the  comer  was 
there;  the  cupboai^  was  this  way  (iadicating  with  a  book). 

Q.  That's  diagonally  across? — ^A.  Yes,  sir. 

Q.  It  went  throu&:h  the  wall,  outside  and  inside  covering,  and  then 
stmck  the  chair;  what  kind  of  chair  was  this? — ^A.  A  wooden  chair. 

Q.  What  kind? — ^A.  About  like  this  (indicating  a  barrack  chair). 

Q.  Where  did  it  strike  it? — ^A.  About  here  (indicating  on  leg  of 
chair). 

Q.  Didn't  strike  any  iron  in  it? — ^A.  No,  sir. 

Q.  Did  it  go  through  just  one  leg  of  the  chair? — ^A.  Only  one  leg. 

Q.  About  the  same  size  as  that? — ^A.  Yes,  sir;  about  the  same  size. 

Q.  And  then  it  went  where? — ^A.  Into  the  cupboard. 

Q.  Did  you  take  it  out  of  the  cupboard? — ^A.  The  bullet  went  to 
pieces. 

Q.  Where  did  you  pick  up  those  pieces? — ^A.  I  pick  it  from  the 
floor. 

Q.  Whereabouts? — ^A.  Bight  bv  the  cupboard. 

Q.  You  didn't  see  where  this  nad  struck  any  iron  or  other  metal 
in  the  house,  this  bullet? — ^A.  It  seems  to  me,  I  don^  remember 
exactly,  it  seems  to  me  it  struck  some  nails  in  the  cupboard* 

Q.  How  many  did  it  strike? — A.  I  don't  remember. 

Q.  How  big  a  nail? — A.  Maybe  3-penny. 

Q.  Did  you  see  any  evidences  of  the  nail  being  around  anywhere? — 
A.  I  saw  the  nail. 

Q.  Might  you  have  confused  that  with  these  other  pieces  of  steel 
you  spoke  of  yesterday  that  you  picked  up? — A.  I  don't  know. 

Q.  I  think  you  said  yesterday  that  you  picked  up  some  brass  parts 
to  this  bullet,  didn't  you? — ^A.  It  seemed  to  me  parts;  I  don^  know 
exactly  the  material  it  is  composed  of. 

Q.  Then  the  steel  you  saw  was  this  8-penny  naU,  was  it? — ^A.  No, 
sir;  no  nails  at  all  on  the  floor. 

Q.  What  became  of  this  nail  this  bullet  struck  and  mashed  to  pieces 
on  ? — A.  It  is  still  in  the  cupboard. 

Q.  You  mean  to  tell  the  court  that  that  8-penny  nail  is  what 
mashed  that  bullet  all  to  pieces? — A.  It  seems  to  me  that  way. 

Q.  How  many  of  those  pieces  did  you  find? — ^A.  Several;  I  don't 
remember  how  many. 

Q.  Well,  your  b^  recollection? — ^A.  Maybe  6,  or  7,  or  8;  I  dont 
know. 

Q.  There  was  not  less  than  6? — ^A.  Was  not  less  than  6. 

Q.  How  big  were  they?  Show  the  court;  give  the  court  an  idea. — 
A.  Some  were  about  one-half  inch  long,  some  of  them  one-fourth  of 
an  inch — different  sizes. 

Q.  Those  that  wei-e  one-half  an  inch  lonff,  how  wide  were  they? — ^A. 
Maybe  one-eighth  of  an  inch,  or  something  like  that;  1 6idn\  measure 
tliem. 

Q.  Could  you  indicate  it  on  a  piece  of  paper? — A.  Yes,  sir. 

Q.  Indicate  several  of  them  as  near  as  you  can  recall  the  size  of 
them,  so  the  court  can  examine  them. 

(Witness  draws  on  piece  of  paper  sizes  of  the  several  pieces.) 

Q.  Were  there  any  more  than  you  have  indicated?  You  said  6 
or  8,  and  you  have  only  indicated  5. — A.  Some  others.  I  could  not 
swear  that  was  just  eiutctly  the  figures. 
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Q.  How  big  was  this  hole  that  was  made  in  the  cupboard  ? — A.  Less 
than  half  an  inch. 

Q.  Will  you  indicate  that  for  us — ^your  recollection  of  it?  Was  it 
as  big  as  a  nickel  (showing  witness  a  nickel)  ? — A.  No,  sir;  when  it 
entered  in  the  cuplx)ard  it  can  be  seen  very  well,  where  it  entered,  just 
strike  the  door. 

Q.  How  about  that;  was  it  as  big  as  that  (showing  witness  a 
dime)  ? — ^A.  No,  sir. 

Q.  Very  near  as  big  as  that? — ^A.  Well,  I  could  not  told  you  ex- 
actly ;  I  aon't  rememl^r  exactly  how  it  is. 

Q.  Was  it  bigger  or  as  big  as  that  pencil? — ^A.  Maybe  so. 

Q.  Your  best  recollection? — A.  About.    Maybe  more  than  that. 

Q.  Isitaboutthesamesize  where  it  came  into  the  house? — ^A.  Yes, 
sir. 

Q.  Now,  what  kind  of  a  hole  did  it  make  in  that  chair  leg? — ^A. 
Well,  it  just  broke  a  piece  or  part  of  the  leg. 

Q.  Didn't  go  through  it?— A.  Yes;  go  through  it  and  broke  one 
piece  off;  about  one-half  inch. 

Q.  How  much  wood  did  it  go  through  in  this  cupboard? — ^A.  Went 
through  maybe  about  an  inch. 

Q.  Wasn't  more  than  that? — ^A.  I  don't  remember  exactly;  I  only 
examined  it  once. 

Q.  That's  your  best  recollection  now? — A.  That's  my  best  recol- 
lection. 

Q.  Now,  where  did  that  other  shot  strike? — ^A.  The  other  shot 
strike  right  in  front  of  No.  2  room,  the  parlor,  in  the  foundation. 

Q.  Show  Captain  Murphy  there  whereabouts.  I  don't  see  very 
well. 

(Witness  indicates  on  plat.) 

Q.  Where  was  that  fired  from  ? — ^A.  It  was  fired  from  Fourteenth 
street,  right  about  Mrs.  Leahy's. 

Q.  From  about  Mrs.  Leahy's  on  Fourteenth  street? — ^A.  Li  the 
alley  opposite  my  house. 

Q.  Show  the  court  there. — A.  About  here.  (Lidicates  on  map 
Mrs.  Leahy's  hotel  and  the  alley.) 

Q.  You  think  it  was  right  about  the  corner? — A.  Yes,  sir. 

Q.  Run  the  pointer  up  and  show  the  court  where  it  struck  the 
house. 

(Indicates  a  line  running  from  the  alley  and  Fifteenth  street  to 
about  the  middle  of  the  house.) 

Q.  What  damage  did  it  do  to  the  brick? — ^A.  It  damaged  the 
brick  maybe  about  an  inch  and  a  half. 

Q.  What  do  you  mean?  I  don't  understand  you. — ^A.  It  struck 
and  mashed  the  brick. 

Q.  How  bi^  a  strike  did  it  make?  Show  the  court  what  kind  of 
a  hole. — ^A.  About  this  long.     (Indicates  with  hands  about  6  inches.) 

Q.  Just  plowed  into  it  about  that  long? — A.  Yes,  sir. 

Q.  How  wide  was  this  hole  it  made  m  the  brick? — A.  The  hole  is 
about  one-half  inch  or  an  inch. 

Q.  Was  it  that  same  width  all  the  length  of  it? — ^A.  Yes,  sir;  I 
think  so. 

Q.  So  that  it  made  a  hole  running  straight  along  like  that,  about 
the  same? — ^A.  Yes,  sir;  extending  about  this  way  (indicating  with 
huids). 

S.  Doc.  402. 60-1,  pt  2 -27 
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Q.  About  what  length  of  the  brick  did  it  pass  along?  A  brick 
is  9  inches,  isn't  it? — A.  It  struck  right  in  the  middle  of  the  brick, 

Q.  And  did  it  run  the  whole  lenjgth  of  the  brick?— A.  I  think  so; 
along  the  brick.  It  strike  right  sboxit  the  middle,  I  don't  remem- 
ber exactly. 

Q.  'VMiat  I  want  to  get  at — did  it  make  this  furrow  about  5  or  6 
inches  long,  or  how  long? — A.*  This  is  the  brick,  for  instance.  It 
struck  it  here  and  make  just  a  little  round  hole;  mashed  all  the 
brick. 

Q.  Mashed  all  the  brick? — A.  Yes,  sir;   it  seems  that  way. 
•  Q.  Then  it  didn't  make  a  gi-oove  along  it,  as  you  first  stated? — ^A. 
I  don't  know ;  I  could  not  tell  you  that;  I  don't  know. 

Q.  You  say  you  don't  know  and  can't  tell  me.  Is  that  what 
you  mean  to  say? — A.  Yes:   it  just  strike  the  brick. 

Q.  If  it  mashed  the  brick  all  to  pieces  how  did  you  know  it  was 
a  shot  at  all? — A.  It  seemed  to  me  it  was  a  shot.  I  could  not  swear 
it  was  a  shot.    I  think  it  was  a  shot. 

Q.  But  you  did  swear  to  it  yesterday. — ^A.  I  suppose  it  was  a  shot| 
because  that  was  not  there  the  day  before. 

Q.  You  are  sure  about  that? — A.  Yes,  sir;  I  am  sure  about  that. 

Q.  What  time  did  you  examine  it  the  day  before? — A.  The  day 
before  I  was  going  into  my  house  and  never  noticed  *  anything 
about  it. 

Q.  But  did  you  examine  it  especially  the  day  before? — ^A.  No,  sir. 

Q.  It  might  have  been  there  without  your  seeing  it? — ^A.  Yes,  sir. 

Q.  So  you  don't  know  ? — A.  I  don't  know ;  I  noticed  it  the  next 
day. 

Q.  Si>eaking  of  that  reminds  me.  You  said  you  knew  there  were 
no  bullet  holes  in  Mr.  Yturria's  house  on  the  day  before  this— on  the 
13th  of  August  ? — A.  I  never  noticed  any. 

Q.  Did  you  examine  that  house  the  day  before? — A.  I  went  into 
the  house ;  I  did  not  examine  it  thoroughly.  I  did  not  notice  any 
holes. 

Q.  Did  you  go  around  that  house  and  examine  to  see  if  there  was 
any  holes  there? — A.  No;  not  especially. 

Q-  As  a  mat^i^r  of  fact,  there  might  have  been  holes  the  day  before 
and  you  not  sec  them? — A.  I  never  saw  them. 

Q.*  Then  your  knowledge  of  that  is  based  on  what  Teofila  said  to 
you  ? — A.  Yes,  sir. 

Q.  You  didn't  see  any  sliots? — A.  I  saw  what  he  told  me. 

Q.  What  he  told  you  were  shots?— A.  Yes,  sir. 

Q.  And  your  knowledge  was  based  on  what  he  said? — ^A.  Of 
(HMirso,  he  vvas  the  servant  at  the  house  and  came  to  the  office  and 
reported  to  me. 

Q.  Isn't  ho  the  same  servant  that  ran  into  the  bride  house  at  the 
roar  as  soon  as  the  firing  commenced? — A.  Yes,  sir. 

Q.  Well,  now,  you  said  you  saw  three  holes,  "  made,  I  snppose,  by 
bullots."    Whore  were  they?— A.  At  Mr.  Yturria's  house. ^ 

Q.  Whore  wore  they  in' Mr.  Yturria's  house?— A.  In  the  kitchen 
and  dining  nxnn. 

Q.  How  many  in  the  kitchen? — A.  I  think  about  two. 

Q,  Wore  there  about  two?— A.  And  one  in  the  dining  room. 

Q,  Wore  thoiy  ono  or  two  or  three  ?  How  many?  I  want  positive 
ox  idiMKv,     A.  Two;  1  don't  remember  exactly. 
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Q.  How  inany  in  the  dining  room! — ^A.  I  suppose  one;  between 
the  dining  room  and  the  kitchen  I  saw  thiree  holes. 

Q.  And  how  many  went  into  windows  and  how  many  into  doors 
and  how  many  iflto  other  places?  Tell  us  about  it. — A.  I  think  one 
in  the  kitchen,  that  went  through  the  cornice  t)f  the  gallery ;  went 
through  the  door  and  went  through  the  wall,  the  kitchen  door,  and 
the  other  side  of  the  house,  and  £at's  the  one  that  went  in  the  top 
of  the  well,  the  one  we  took  out. 

Q.  You  are  sure  about  that? — ^A.  I  am  sure;  yes. 

Q.  How  do  you  know? — ^A.  I  saw  the  direction — I  know  the 
direction. 

Q.  How  do  you  know  the  direction  ? — A.  You  can  see  it — the  best 
I  could. 

Q.  How  did  you  go  about  seeing  that  the  best  you  could? — ^A. 
Just  stood  there  and  examined  it. 

Q.  Show  us  how  you  did  it — A.  I  went  through  the  house  there. 

Q.  Just  walked  through  the  house,  and  you  determined  that  was 
the  same  one? — A.  I  think  so;  I  suppose  so. 

Q.  Where  did  you  see  another  one?  Wait  a  minute,  let's  co  back 
to  this  one  a^in.  How  much  did  that  go  through — what  kind  of 
material  did  it  go  through? — ^A.  Pine  lumber. 

Q.  How  much  lumber  and  where  was  it  ? — A.  The  cornice  is  kind  ^ 
of  a  casing  about  2  inches  thick ;  the  wall  is  about  1  inch  thick,  and 
the  door  is  about  If  thick. 

Q.  It  went  throu^,  then  ? — A.  The  top  of  the  well. 

Q.  About  3  inches  thick.  How  much  lumber  did  it  go  through 
at  the  top  of  the  well? — A.  It  just  stopped  there  in  the  top  of  the 
well. 

Q.  What  kind  of  holes  were  these? — A.  It  make  a  kind — some- 
thing like  a  line  this  way,  and  struck  a  nail,  8-penny  nail,  and  stayed 
right  there. 

Q.  How  did  you  know  it  was  an  8-penny  nail? — A.  Because  I 
know  the  nails — I  can  see  the  difference. 

Q.  When  it  ran  up  against  this  8-penny  nail  it  stopped,  did  it  ? — 
A.  It  stopped  right  there. 

Q.  How  much  wood  did  it  go  through  before  hitting  that  8-penny 
nail? — A.  It  just  make  a  line 

Q.  How  much  wood  did  it  go  through? — A.  I  don't  remember 
exactly ;  can't  tell  exactly. 

Q.  Your  best  recollection? — ^A.  Maybe  an  inch  or  2  inches;  I 
don't  know,  I  could  not  tell  exactly. 

Q.  Did  it  bury  itself  2  inches  deep  in  this  well  ? — A.  No,  sir. 

Q.  How  deep  was  it  in  the  well? — A.  About  one-half  or  three- 
fourths  of  an  inch. 

Q.  Did  you  take  out  this  8-penny  nail? — A.  No,  sir;  I  took  out 
the  bullet. 

Q.  Didn't  touch  the  8-penny  nail  ? — ^A.  No,  sir. 

Q.  It's  there  yet,  is  it? — ^A.  It's  there  yet. 

Q.  And  you  are  certain  it  only  went  through  about  2  inches  of 
wood  before  it  struck  there? — A.  It  went  through  the  cornice,  the 
wall,  and  the  door. 

Q.  How  much  was  the  cornice? — A.  About  2  inches. 

Q.  And  what  else? — A.  One  inch  of  wall. 

Q.  And  what  else? — A.  About  If  inches  of  door. 
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Q.  That's  4f  inches;  and  what  elset — A.  And  where  it  struck  in 
the  well  about  three-fourths  of  an  inch. 

Q,  Who  examined  this  with  you  I — A.  Teofilo, 

Q,  Anybody  else? — A*  No,  sir. 

Q,  Never  examined  it  with  anyone  else? — A.  That  same  one  bul- 
let?    No,  sir;  I  examined  it  only  the  first  day. 

Q,  Tell  us  where  the  other  bullets  stnick,- — A.  About  in  the  same 
direction,  but  went  into  the  dining  room. 

Q.  W'Tiere  in  the  dining  room  did  it  strike? — A<  About  on  the  side 
of  the  kitchen. 

Q*  Which  way  is  the  kitchen  of  the  Yturria  house,  with  respect  to 
your  house? — A.  Shall  I  show  you  on  the  map? 

Q.  Yes;  show  us  on  the  map, — ^A,  (Witness  indicates  on  map.) 
The  Id^er  part  is  the  kitchen. 

Q.  Eight  on  the  yard! — A,  Yes,  sir. 

Q.  There  is  nothing  between  it  and  the  yard  toward  the  alley? — A- 
Noj  sir;  nothing  but  a  fence. 

Q,  The  kitchen  and  the  dining  room  take  all  the  space  of  that  L 
part  there? — A.  Yes,  sir, 

Q.  How  far  from  the  southwest  comer  of  the  kitchen  was  it  that 
that  struck?  The  second  one, — A.  About  here,  and  went  through 
here. 

Q.  About  how  far  from  the  comer?  If  you  can't  tell  it  in  feet, 
show  the  court. — A*  From  the  corner  of  the  kitchen? 

Q.  Yes;  the  southwest  corner.  How  far  from  that  was  it  that  that 
bullet  struck?— A,  It  may  be  about  2  or  3  feet,  S  or  4  maybe;  I  don*t 
remember  exactly. 

Q,  Show  us*    Give  us  an  idea. 

(Witness  indicates  about  4  feet,  a  little  less.) 

Q,  What  did  that  one  strike— the  second  one  I  am  talking  about 
now — what  did  it  strike  first? — A.  The  cornice,  too,  and  went  into 
the  wall  and  into  the  partition  and  struck  a  picture  and  got  stuck  in 
the  door, 

Q.  How  much  lumber  did  that  go  through? — A.  Went  through 
about  2  inches  in  the  cornice ;  1  inch  of  wall ;  1  inch  of  partition. 

Q.  That's  4. — A>  And  the  picture— just  a  common  picture, 

Q,  Bury  itself  into  the  picture? — A*  Yes,  sir;  just  went  through 
from  one  side  to  the  other;  broke  the  glass. 

Q,  Did  it  go  through  the  wood  back  of  the  glass  ?^ — A.  I  think 
there  is  no  wood ;  I  think  it  is  paper  or  cardboard. 

Q.  Where  did  that  bullet  lodge?  Where  did  it  stop?— A.  In  the 
dining-room  door. 

Q*  Went  from  the  picture  to  the  dining-room  door?-— A*  Yas,  sir. 

Q.  Did  it  go  through  anything  else  in  order  to  get  to  the  dining- 
room  door  ?^A.  No,  sir. 

Q,  The  picture  was  han^g  in  front  of  the  dining-room  door, 
was  it? — A.  Hanging  opposite  the  door. 

Q.  The  picture  was  hanging  on  the  wall,  where  it  first  struck  the 
outside  wall,  was  it? — A.  Yes,  sir ;  right  in  front,  about  there. 

Q.  How  lar  above  the  floor  was  this  shot?  This  is  first  or  second 
story? — A.  In  the  first  story  in  the  house. 

Q,  How  far  above  the  floor,  then? — A,  From  the  ground? 

Q,  From  the  floor,  not  from  the  ground. — A*  Must  be  about  6  or  7 
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Q.  And  where  did  it  enter  the  dining-room  door? — ^A.  It's  about 
o  or  3^  feet 

Q.  Three  and  one-half  feet  from  the ^A.  From  the  floor  of  the 

dining  rootn. 

Q.  And  this  door  of  the  dining  room  conmiunicates  with  the 
kitchen? — ^A.  No,  sir;  communicates  with  the  yard. 

Q.  The  door  that  it  buried  itself  then  in,  this  particular  shot — ^the 
door  that  that  was  buried  in  was  not  the  communicating  door  between 
the  kitchen  and  the  dining  room  ? — ^A.  No,  sir. 

Q.  But  that  particular  shot  only  went  through  the  outside  wall 
of  the  house  and  that  picture,  that's  all? — A.  That's  all;  and  the 
partition. 

Q.  What  partition? — A.  Between  the  kitchen  and  the  dining 
room. 

Q.  How  many  inches  of  wood  is  that? — A.  About  an  inch,  I  guess. 

Q.  And  where  is  this  dining-room  door?  Which  side  of  the  house 
does  it  open  onto? — ^A.  That  door  is  open  on  the  north  side  of  the 
house.     nVitness  indicates  on  the  map.) 

Q.  Tell  the  court  where  that  picture  was;  what  wall  was  it  hang- 
ing against? — ^A.  About  here. 

Q,.  On  the  partition  wall,  then,  between  the  dining  room  and  the 
kitchen? — ^A.  Yes,  sir. 

Q.  Which  way  does  it  face,  toward  the  dining  room  or  the 
kitchen  ? — ^A.  Toward  the  kitchen. 

Q.  Was  it  in  the  dining  room  or  in  the  kitchen? — A.  In  the  dining 
room  Is  the  picture. 

Q.  How  high  above  the  floor  was  that  picture? — ^A.  About  6  or 
^  feet. 

Q.  Show  us  about  how  high. — ^A.  Ab^ut  this  high.  (Witness  in- 
dicates about  6  feet.) 

Q.  Was  it  higher  or  lower  than  where  the  bullet  came  into  the 
house? — A.  A  little  higher. 

Q.  That's  two  of  those  you  have  described.  Where  is  the  other 
bullet?     Where  did  that  strike? — A.  I  did  not  examine  that. 

Q.  Now,  the  other  bullet — the  third  bullet — you  are  positive  about 
three.  Tell  us  where  that  struck? — A.  I  did  not  examine  it;  I 
didn'tgo  through  it  at  all ;  I  saw  the  hole  there. 

Q.  wKere  was  that  hole? — A.  Right  in  the  wall;  I  don't  remem- 
ber whether  in  front  of  the  dining  room — between  the  dining  room 
and  the  kitchen  somewhere.    I  saw  the  hole;  I  didn't  go  through  it. 

Q.  You  don't  know  where  that  was  fired  from? — ^A.  I  didn't 
examine  it. 

Q.  Did  you  find  the  bullet  from  that?— A.  No,  sir. 

Q.  Do  you  know  what  ever  became  of  that  bullet? — ^A.  I  don't 
know. 

Q.  What  bullets  do  you  know  about? — ^A.  The  one  I  took  out  of 
the  topof  the  well,  and  I  saw  the  one  that  was  at  the  door. 

Q.  Who  took  that  out? — A.  I  understand  it  was  taken  out  by 
Major  Blocksom;   I  never  saw  him. 

Q.  You  never  saw  him  ? — A.  I  never  see  him  taking  it  out. 

Q.  You  never  saw  that  shot  at  all? — A.  I  saw  the  bullet;  I  saw 
the  bullet  there. 

Q.  It  was  after  Major  Blocksom  had  taken  it  out? — A,  I  don't 
remember,  I  say. 
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Q.  You  marked  with  great  accuracy  yesterday  the  line  of  certain 
bullets,  two  of  them.  How  did  you  determine  that  line ;  did  you  do 
it  alone? — A.  I  do  it  once  alone,  and  the  second  time  I  do  it  Ma^or 
Blocksom  and  myself. 

Q.  You  did  that  in  company  with  Major  Blocksom? — A.  Yes. 

Q.  Was  Teofilo  there  at  the  time? — A.  No,  sir. 

Q.  Did  you  sight  along  the  line  of  that  that  first  time  you  exam- 
ined it,  when  you  were  alone? — ^A.  Yes,  sir;  I  did. 

Q.  Where  did  you  place  yourself  to  sight  along  it? — A,  I  went  up 
on  the  railing  in  the  gallery. 

Q.  Where  is  the  gallery,  what  side  of  the  house? — ^A.  In  the 
kitchen;  right  in  the  kitchen. 

Q.  In  the  kitchen ? — A.  Yes;  outside  of  the  kitchen. 

Q.  And  you  sighted  which  way  ? — A.  I  sighted  toward  the  post. 

Q.  What  did  you  look  through? — ^A.  I  just  took  the  direction  of 
the  hole. 

Q.  As  it  passed  through  what? — ^A.  It  passed  through  some  trees 
around  the  street  there. 

Q.  There  was  some  trees? — ^A.  They  are  there. 

Q.  First,  I  want  to  get  that  well  fixed.  What  side  of  the  house  was 
that  well  on?  Show  us  there. — ^A.  About  here.  (Witness  indicates 
on  map.) 

Q.  How  hiffh  off  the  ground  was  that  well? — ^A.  About  8  feet 

Q.  That  well  was  about  3  feet  from  the  ^ound? — A.  Yes. 

Q.  And  the  bullet  was  how  high  up  on  it? — ^A.  On  the  top  of  the 
well. 

Q.  So  it  was  about  3  feet  from  the  ground,  eh? — ^A.  Yes,  sir. 

Q.  If  I  understand  you  correctly,  you  were  standing  back  of  the 
railing  of  the  gallery  of  the^upstairs,  passing  alon^  the  kitchen  and 
the  dining  room.  You  were  up  on  the  upstairs  railing  back  of  the 
kitchen? — ^A.  I  was  up  on  the  railing;  jes;  right  on  the  railing. 

Q.  Is  there  an  upstairs  and  downstairs  gallery  to  the  kitchen  and 
dining  room  of  Mr.  Yturria's  house? — ^A.  Some  two  or  three  steps 
only,  from  the  ground;  about  three  steps. 

Q.  How  many  stories  to  that  part  of  the  house,  the  kitchen  and 
dining  room  oi  Mr.  Yturria's  house? — ^A.  Only  one  story;  single 
story. 

Q.  Then  the  railing  you  referred  to  was  the  railing  along  tfie  porch 
or  gallery  on  the  garrison  side  of  the  Yturria  house.  Is  that  true  ? — ^A. 
Yes,  sir. 

Q.  How  high  is  that  railing  from  the  porch?  How  high  up  off  the 
porch  does  it  come?  Show  the  court,  from  the  floor  there. — ^A.  This 
IS  the  railing  and  this  the  cornice.    About  6  feet. 

(At  this  point  member  of  the  court  said  he  did  not  think  witness 
understood  question,  to  which  counsel  replied :  "  No ;  I  do  not  think 
so  either.    My  attention  was  attracted  elsewhere  for  a  moment.") 

Q.  Do  you  recognize  this  picture  (handing  witness  Exhibit 
[        1)?— A.  Yes,  sir. 

Q.   >Vhat  is  it? — A.  Mr.  Yturria's  place. 

Q.  looking  from  where  ? — A.  From  the  post. 

Q.  What's  that  you  see  in  the  background,  the  tank,  etc.  f — A.  This 
is  the  kitchen  and  the  dining  room. 

Q.  What's  that  great  big  tank? — ^A.  A  windmill  and  tank. 
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Q.  Is  that  the  well  yoa  were  talking  about? — ^A.  No,  sir;  this  is  a 
water  tank. 

Q.  Any  bullet  holes  in  any  of  that  that  you  found? — A.  Yes;  I 
saw  some  of  them. 

Q.  In  that  framework  of  the  tank? — A.  On  the  tower  of  the  wind- 
mill. 

Q.  Did  you  sight  from  those  too? — A.  No;  I  didn't  look  at  that. 

Q.  You  didn't  know  which  way  they  came  from? — ^A.  No,  sir. 

Q.  When  did  you  think  to  tell  about  tl^at?  Did  you  ever  mention 
that  before? — ^A."  I  never  mentioned  it,*no;  I  just  looked  at  them. 

Q.  Who  showed  them  to  you? — A.  I  saw  them,  and  Teofilo  too. 

Q.  When  did  you  see  th^n? — ^A.  Next  morning,  14th  of  August, 
1906. 

Q.  nYou  didn't  tell  Major  Blocksom  about  it? — A.  He  Was  looking 
at  it  too;  he  didn't  examine,  I  suppose. 

Q.  Did  he?  Do  you  know  whetner  he  did  or  not? — ^A.  I  don't  re- 
mraaber. 

Q.  Whereabouts  did  those  strike? — ^A.  About  here. 

Q.  Way  up  high  ? — ^A.  Yes. 

Q.  Which  side  did  th^  come  from,  which  direction? — ^A.  The 
direction  of  the  barracks,  tne  post. 

Q.  Show  us  just  where  it  struck  th«?e. 

(Witness  here  indicates  the  west  corner,  the  post  running  up  from 
the  west,  that  is  to  say  looking  from  the  post  would  be  the  farthest  to 
the  left.) 

Q.  Now,  that's  the  only  one  you  saw  strike  that  framework  of  tfie 
well  there? — ^A.  No;  ^e  one  I  saw  strike  the 

Q.  No,  no;  is  that  the  onlv  one  you  saw  strike  that  windmill,  or 
the  framework  of  the  windmill ? — A.  Yes,  sir;  I  saw  only  one. 

Q.  How  high  above  the  house  was  that? — A.  About  the  same 
direction. 

Q.  How  high  above  the  house?  You  indicated  it  was  above  the 
house;  I  want  to  know  whether  it  was  or  not,  where  the  bullet 
struck. — A.  I  don't  know  exactly  how  far. 

Q.  Do  you  know  whether  any  more  shots  went  into  that  or  not? — 
A.  I  douT  know. 

Q.  But  you  are  certain  you  found  one  there? — ^A.  Yes,  sir;  I  saw 
the  sign  of  one  there. 

Q.  The  sign  of  one  shot  or  more? — A.  I  saw  only  one  sign. 

Q.  Did  that  so  through  that  piece  you  indicated  there  ? — A.  Just 
on  one  side  of  the 

Q.  How  much  lumber  did  it  go  through? — A.  Maybe  about  one- 
fourth  of  an  inch. 

Q.  How  far  is  that  trestle  work  there  of  the  windmill  from  the 
kitchen  ? — ^A.  From  the  kitchen  ?     I  think  it  is  about  18  or  20  feet. 

Q.  Now,  then,  you  said  you  stood  bade  of  the  gallery  there,  that 
means  on  the  porch,  when  you  were  sighting  this  shot? — A.  Yes,  sir. 

Q.  Did  you  look  through  the  hole  to  see  where  it  came  from  ? — 

A.    I  SB^W— — 

Q.  Did  you  or  did  you  not  look  through  the  hole  to  see  where  it 
came  from  ? — A.  Yes ;  I  looked  on  one  side  of  the  bullet  hole. 

Q.  Did  you  look  through  any  of  those  bullet  holes — ^through 
them? — A.  No,  sir. 

Q.  You  did  not? — A.  No,  sir;  I  did  not 


418 


iPFRAX  AT  BBOWNSVILLE,   TEXAS. 


tFa«.2Q/li»U7, 


Q,  At  the  time  you  were  there  alone  you  did  not  look  through  them 
to  determine  where  it  came  from! — A.  I  Just  looked  oa  one  side  of 
them,  the  closer  I  could  do  it, 

Q.  Tell  us  what  vou  mean  by  that, — A.  I  went  up  on  the  railing 
and  I  took  the  best  line  of  it 

Q.  If  I  und*irstand  you  correctly^  Mr,  Garza,  yon  were  standing  on 
the  porch,  and  you  were  between  this  bullet  hole  where  it  struck  the 
house  or  the  coping  and  the  garrison,  were  you  notf — A.  Yes;  I  was 
looking  toward  the  post. 

Q.  Then  you  put  your  eya  on  the  line  of  where  the  bullet  hole 
struck  and  looked  at  the  post? — A.  Yes,  sir. 

Q.  And  from  that  your  determined  that  buUet  was  fired  from  the 
post? — A.  From  the  barracks. 

Q.  Is  that  tJie  way  you  determined  the  direction  of  all  those 
shots?— A.  The  two  I  examined;  yes. 

Q,  And  from  that  method  of  looking  at  the  direction  you  deter- 
mined the  directions  you  put  on  the  map  here  yesterday? — A.  That's 
about  corrects  I  could  not  tell  you  exactly  if  they  are  correct,  but  it 
is  about  the  best  I  can  do* 

Q,  Now,  did  you  make  any  examination  subsequently  with  Major 
Blocksom  ?— A.  1  made  the  same  examination  that  I  did  myself. 

Q.  And  in  the  same  way  ? — A.  In  the  same  way. 

Q.  Did  you  tell  Major  Blocksom  what  the  direction  was! — A»  I 
never  told  him;  he  saw  them  himself  and  I  did  myself. 

Q,  Did  he  tell  you? — A.  He — well,  I  don't  remember, 

Q.  What's  your  best  recollection?  Did  Major  Blocksom  tell  yon 
the  direction  they  came  from? — A,  I  suppose  so;  I  don't  remember 
exactly. 

Q.  What's  your  best  recollection?  We  want  to  know, — ^A*  Yes; 
I  suppose. 

Q.  Is  that  the  reason,  really,  you  are  so  sure  about  their  coming 
from  the  post? — A.  That's  the  best  I  knowed  it. 

Q.  You  testified  before  Mr,  Purdy,  didn't  you? — A-  No^  mr;  I 
did  not 

Q*  Testified  before  Major  Blocksom,  didn't  you? — ^A-  Yes,  sir* 

Q.  Signed  it  and  swore  to  it?^A.  Yes,  sir. 

Q.  Before  Mr.  Kowalski? — A,  Mr.  Kowalski^  district  clerk. 

Q.  Read  it  be^fore  you  signed  it,  and  swore  to  it? — A.  Yes,  sir, 

Q.-  And  that  was  the  first  day  of  this  last  January,  wasn't  itt — ^A* 
Yes,  sir. 

Q.  You  commenced  the  year  making  that  affidavit  f — A.  Yes,  sir. 

Q.  Were  you  asked  this  question:  "State  if  anything  unusual 
occurred  that  night  and  what  you  saw  and  heard. — A.  At  12  o*clock 
p.  m.  I  heard  some  shooting  toward  the  garrison.  I  got  up  from  my 
bed  and  went  to  the  back  window  and  heard  some  noise  toward  the 
garrison.  When  I  went  to  the  window  the  shooting  had  stopped 
and  then  started  again  after  I  got  to  the  window.  I  called  my  wife 
and  three  children  and  put  them  on  the  floor,  because  I  could  hear 
bullets."  Was  it  because  you  first  heard  bullets  that  you  gi'abbed 
your  wife  and  children? — A.  Yes,  sir. 

Q.  "i^Tiere  were  the  bullets  going? — A.  Coming  from  the  post. 

Q.  Sure  about  that?^ — A.  About  that  direction. 

Q.  Why  didn't  you  tell  Major  Blocksom  so? — A.  He  may  not  ask 
m& 
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Q.  Why  didnt  you  tell  us  so  yesterday? — ^A.  I  answered  all  the 
questions. 

Q.  You  heard  8  or  10  shots  and  you  were  in  room  No.  4? — ^A. 
No.  4. 

Q.  Was  it  while  you  were  still  in  rocwn  No.  4  that  you  determined 
those  shots  came  from  the  garrison,  or  where  were  you  when  you 
made  up  your  mind  to  that? — ^A.  I  was  in  room  No.  4. 

Q.  ELow  many  bullets  did  you  hear? — ^A.  I  heard  about  from  150 
to  200. 

Q.  You  heard  all  those  while  you  were  lying  on  the  floor,  wasnt 
it? — ^A.  Yes,  sir. 

Q.  You  didn't  hear  where  any  of  those  first  10  shots  went,  did 
you? — ^A.  Sometimes  you  can. 

Q.  Did  you  hear  where  any  of  those  10  bullets  you  spoke  of— did 
you  hear  any  of  them  ? — ^A.  I  heard  the  bullets — the  shots. 

Q.  I  am  talking  about  the  first  10  shots  you  heard. — ^A.  I  heard 
the  first  10  shots. 

Q.  Did  you  hear  the  bullets  fnmi  those? — ^A.  I  don't  remember 
whether  I  do  or  not. 

Q.  Then  ^ou  might  haye  been  mistaken  when  you  swore  you  heard 
them,  to  Major  Blocksom,  weren't  you? — ^A.  I  don't  remember. 

Q.  Don't  remember  whether  you  were  mistaken  or  not? — ^A,  No, 
sir. 

At  this  point  the  president  of  the  court  stated  as  follows: 

The  question  is  asked  whether  the  document  from  which  counsel  reada 
questions  and  answers  has  been  introduced  in  eridence  before  the  court 

To  which  counsel  for  accused  replied : 

May  it  please  the  court,  it  is  a  matter  of  general  knowledge,  it  is  a  matter 
of  official  information  what  this  is,  and  the  witness  swears  that  he  did  swear 
to  this  before.  It  Is  as  nearly  properly  identified  as  any  evidence  can  be, 
and  we  certainly  have  nothing  to  conceal  from  that,  and  when  the  proper 
time  comes  we  propose  to  take  proper  action  in  regard  to  it,  and  I  wish  to 
say  here  that  we  claim  the  right,  as  long  as  that  question  is  introduced  now — 
I  suppose  for  the  purpose  of  questioning  our  right  to  do  it — ^that  we  claim 
the  right  to  go  into  everything  this  man  has  sworn  to  before,  and  every  other 
witness  brought  up  here,  and  to  compare  his  sworn  evidence  here  with  every 
other  sworn  evidence  in  every  other  investigation.    That's  our  purpose. 

By  the  president  of  the  court: 

The  only  question  is  whether  it  has  been  introduced  before  the  court 

By  the  counsel : 

This  is  the  document  from  which  the  pictures  have  been  introduced  with  no 
question  or  objection  on  our  part,  and  we  have  always  been  willing  and  anxious 
that  the  witness  himself  should  see  what  is  written  down,  and  you  notice  we 
always  ask  with  great  particularity  whether  he  read  it  over  and  signed  it  and 
swore  to  it 

By  the  president  of  the  court: 

While  there  is  this  interruption  I  will  say  that,  knowing  the  nationality  of 
the  witness,  if  there  is  no  objection  I  would  like  to  ask  if  be  understands  what 
is  meant  by  bullets,  and  if  he  means  bullets  or  shots. 

By  the  counsel : 

I  have  no  objection  to  that;  glad  to  have  you  do  It  I  am  simply  trying  to 
have  the  court  measure  up  this  witness.  The  point  we  make,  and  the  court  may 
as  well  understand  it  now  as  any  other  time— there  have  a  lot  of  witnesses 
been  introduced  here^  and  their  evidence  has  been  taken  two  or  three  timesy 
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and  we  want  to  ebow  whether  the  InterestB  of  hodi  aUlm  were  safesaaxde^  by 

the  only  method  known  to  American  Jurlspmdence,  or  common  law  either,  the 
teat  of  cross-examination.  If  it  won*t  stand  that  test,  yon  can't  convict  any- 
body on  it ;  If  it  will  stand  It,  we  will  haTe  to  stand  by  ft  I  want  to  be  under- 
stood  that  neither  in  this  witness  or  any  other  do  we  want  to  take  advantage 
of  any  technicality,  and  If  there  Is  any  question  in  tbe  waimA  of  the  coert  any 
time  that  the  witness  is  not  understanding,  we  hope  yon  will  inlerrupt,  be- 
cause we  don't  expect  to  find  an^'thing  in  any  such  manner,  only  on  the  merita 

By  the  president  of  the  court: 

I  understand,  but  I  thought  it  should  be  cleared  up  now. 

Q.  Dp  you  understand  the  distinction — ^what  is  meant — between 
bullet8  and  shots? — ^A.  Yes,  sir. 

Q.  You  understand  that.  (He  says  distinctly  in  his  evidence  he 
beard  some  shooting:  then  in  that  part  I  read  to  him  he  said  he 
heard  some  bullets.  The  witness  repeated  "  I  heard  about  10  shots.** 
He  spoke  of  it  in  this  examination  as  shooting,  and  th^i  separated  it, 
you  recall,  as  bullets.) 

Q.  Then,  I  understand  you  say  you  don't  know  whether  you  heard 
any  of  those  first  10  buUete  or  not? — A.  No,  sir. 

Q.  When  did  vou  first  hear  bullets? — A.  When  ttiey  were  shooting 
right  in  front  of  my  house. 

Q.  That^s  the  first  bullets  you  heard? — A^  Tliat's  the  first  bullets 
I  heard  strike. 

Q.  Did  you  hear  any  bullets  whizzing  over  you,  or  anything  of  tliat 
sort? — A.  I  could  hear  that,  too. 

Q.  When  did  you  hear  that? — ^A.  At  night;  the  same  night, 

Q.  WTiat  time?— A.  About  12  o'clock. 

Q.  What  stage  of  the  proceedings;  in  the  first  10  shots? — ^A.  No, 
sir:  after  they  started  a^ain  the  second  time. 

Q.  Did  you  hear  any  bullets  before  they  got  to  your  house — ^when 
they  were  shooting  at  your  house  ? — ^A.  I  lieard  shots. 

Q.  You  didn't  near  any  bullets? — A.  No,  sir. 

Q.  Where  were  they  when  you  first  heard  the  bullets? — ^A.  They 
were  right  in  front  olF  the  dining  room  of  my  house  in  the  alley,  I 
suppose  so,  because  I  could  hear  also  the  magazines. 

Q.  You  were  in  No.  4  at  that  time? — A.  les,  sir. 

Q.  Were  the  doors  all  open  ? — A.  Yes,  sir. 

Q.  Wide  open,  front  doors  and  all? — A.  No;  not  front  doors; 
the  doors  inside  what  separates,  connecting  one  room  and  another. 

Q.  Windows  wide  open? — A.  The  sash  of  the  window  in  the  din- 
ing room  were  open  and  the  blinds  were  closed. 

Q.  When  you  put  your  wife  and  children  and  flattened  vourself 
out  on  the  floor  of  No.  4  you  didn't  take  the  trouble  to  close  t&e  doors 
at  all? — ^A.  No;  the  door  connecting  3  and  4  was  open  and  remained 
open. 

Q.  Ijet's  fix  that  time  you  swore  to  Major  Blocksom  and  Mr. 
Purdy  you  could  hear  bullets.  I  want  to  know  when  you  heard  them. 
Where  were  the  men  shooting  when  you  heard  those  bullets ? — A. 
They  were  right  in  front  of  my  house  in  the  alley. 

Q.  You  didn't  mean  to  say  you  heard  shots,  you  heard  bullets? — 
A.  I  heard  the  shots  and  I  could  heard  that  they  strike. 

Q.  You  heard  how  many  strike? — ^A.  I  donx  know;  I  dont  re- 
member. 
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Q.  Ycm  heard  the  shots  strike? — ^A.  Yes,  sir;  the  bullets  strike. 

Q.  Did  you  hear  any  besideB  the  one  you  heard  strike  in  your 
room? — A.  Yes;  I  heard  BM>re. 

Q.  How  many  ? — ^A.  I  didn't  count  them. 

Q.  What  did  they  sound  like  they  were  hitting? — ^A.  Sound  like 
thev  were  hittin|^  a  jMeoe  of  lumber. 

Q.  Did  you  thmk  it  was  your  house? — A.  I  never  thoUjght  60. 

Q.  Where  did  you  think  it  was  striking? — ^A.  Right  in  front  of 
my  house. 

Q.  You  thought  it  was  striking  lumber  right  in  fr<mt  of  your 
house? — ^A.  Yes,  sir. 

Q.  What  lumber  is  in  front  of  your  house? — A.  Pine  lumber. 

Q.  What  is  it  in? — ^A.  A  house. 

Q.  You  thought  they  were  striking  a  house  across  Fourteenth 
street  from  vouT— A.  Across  the  alley. 

Q.  You  thought  they  were  striking  the  Cowen  house? — A.  Yes, 
sip. 

Q.  You  didn*t  tell  anybody  so? — ^A.  No;  well — I  didn't  say  to  any- 
body so. 

Q.  Did  you  tell  the  grand  jury,  so? — A.  No,  sir. 

Q.  Did  you  tell  Major  Blocksom  so? — A.  No;  I  didn't  teU  him 
they  were  striking  the  Cowen  house,  but  I  told  him  I  could  hear. 

Q.  Tell  this  court  what  you  did  mean  when  you  said,  ^^  I  could 
bear  the  bullets." — A.  I  could  hear  the  bulMs — ^it  means  I  oould 
hear  where  they  strike,  and  the  shot  and  the  whistling. 

Q.  You  could  hear  the  bullets  whistling? — ^A.  Yesj  I  heard  some. 

Q.  Could  you  imitate  that  noise? — A.  Yes.  (Witness  makes  a 
whizzing  noise.) 

Q.  WTiePD  was  that? — A.  When  they  were  shooting  in  the  alley. 

Q.  And  you  wer6  flattened  out  on  the  floor  at  that  time  in  room 
No.  4?— A.  Yes,  sir. 

Q.  Were  all  those  shots  just  the  same? — A.  Looks  to  me  the  same. 

Q.  You  mean  by  that  they  sounded  the  same? — A.  They  sounded 
the  same. 

'    Q.  You  didn't  hear  any  shots  that  sounded  different  from  that 
you  have  just  described? — A.  No,  sir;  I  did  not. 

Q.  Have  you  ever  heard  any  bullets  go  over  you  like  that  before? — 
A.  No,  sir. 

Q.  I^t's  find  out  when  that  bugle  call  sounded.  How  long  after 
these  first  ten  shots  that  wakened  you  up? — A.  Maybe  one  or  two 
minutes — about  two  minutes. 

Q.  Was  it  durinff  the  interval  when  there  was  no  shooting? — A. 
No,  sir;  the  bugle  call — they  gave  the  bugle  call  after  they  commenced 
fehooting  again  the  second  time. 

Q.  Immediately  afterwards? — A.  Just  ^bout  immediately. 

Q.  Was  the  bugle  call  going  before  the  shooting  was  right  out  in 
front  of  your  house? — A.  Yes,  sir. 

Q.  You  are  sure  about  that? — A.  Yes,  sir.  . 

Q.  How  many  bugle  calls  did  you  hear? — A.  Several;  I  didn't 
count  them. 

Q.  But  they  all  seeniod  to  be  at  the  same  place,  or  different  parts 
of  the  garrison? — A.  I  can't  tell  you  anythmg  about  that;  I  don't 
rememl^. 
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alHS  we  want  to  show  wliether  the  inteests  of  both  sides  were  safeguavded  by 
the  only  method  known  to  American  Juiispnidence,  or  common  law  either,  the 
test  of  cross-examination.  If  it  won't  stand  that  test,  you  can't  convict  any- 
body on  it ;  ff  it  will  stand  it,  we  will  hare  to  «tand  by  It.  I  want  to  be  under- 
stood that  neither  in  this  witness  or  any  other  do  we  want  to  take  advantage 
of  any  technicality,  and  if  there  is  any  question  in  the  mind  of  the  court  any 
time  that  the  witness  is  not  understanding  we  hope  you  will  interrupt,  be- 
cause we  don*t  expect  to  find  anything  in  any  such  njanner,  only  on  the  merita 

By  the  president  of  the  court: 

I  understand,  but  I  thought  it  should  be  cleared  up  now. 

Q.  Do  you  understand  the  distinction — ^what  is  meant — ^between 
bullets  and  ^ots? — ^A.  Yes,  sir. 

Q.  You  understand  that  (He  says  distinctly  in  his  evidence  he 
heard  some  shooting:  then  in  that  part  I  read  to  him  he  said  he 
heard  some  bullets.  The  witness  repeated  "  I  heard  about  10  shots." 
He  spoke  of  it  in  this  examination  as  shooting,  and  then  separated  it, 
you  recall,  as  bullets.) 

Q.  Then,  I  understand  you  say  you  don't  know  whether  you  heard 
any  of  those  first  10  bullefe  or  not? — A.  No,  sir. 

Q.  When  did  vou  first  hear  bullets? — ^A.  When  tiiey  were  shooting 
rig^t  in  front  or  my  house. 

Q.  That^s  the  first  bullets  you  heard?— A.  Tliat's  the  first  bullets 
I  heard  strike. 

Q.  Did  you  hear  any  bullets  whizzing  over  you,  or  anything  of  that 
sort? — A.  I  could  hear  that,  too. 

Q.  When  did  you  hear  that? — ^A.  At  night;  the  same  night 

Q.  WTiat  time?— A.  About  12  o'clock. 

Q.  What  stage  of  the  proceedings;  in  the  first  10  shots? — ^A.  No, 
sir :  after  they  started  a^ain  the  second  time. 

(j.  Did  you  hear  any  bullets  before  they  got  to  your  house — whea 
they  were  shooting  at  your  house  ? — ^A.  I  heard  shots. 

Q.  You  didn't  hear  any  bullets? — A.  No,  sir. 

Q.  Where  were  they  when  you  first  heard  the  bullets? — ^A.  They 
were  right  in  front  of  the  dining  room  of  my  house  in  the  alley,  I 
guppose  so,  because  I  could  hear  also  the  magazines. 

Q.  You  were  in  No.  4  at  that  time? — A.  Yes,  sir. 

Q.  Were  the  doors  all  open? — A.  Yes,  sir. 

Q.  Wide  open,  front  doors  and  all? — A.  No;  not  front  doors; 
the  doors  inside  what  separates,  connecting  one  room  and  another. 

Q.  Windows  wide  open? — A.  The  sash  of  the  window  in  the  din- 
ins  room  were  open  and  the  blinds  were  closed. 

Q.  When  you  put  your  wife  and  children  and  flattened  vourself 
out  on  the  floor  of  No.  4  you  didnt  take  the  trouble  to  close  t&e  doors 
at  aU? — ^A.  No;  the  door  connecting  3  and  4  was  open  and  remained 
open. 

Q.  Let's  fix  that  time  you  swore  to  Major  Blocksom  und  Mr. 
Purdy  you  could  hear  bullets.  I  want  to  know  when  you  heard  them. 
Where  were  the  men  shooting  when  you  heard  those  buUetsI — A. 
They  were  riffht  in  front  of  my  house  in  the  alley. 

Q.  You  didn't  mean  to  say  you  heard  shots,  you  heard  bullets?— 
A*  I  heard  the  shots  and  I  could  heard  that  they  strike. 

Q.  You  heard  how  many  strike? — ^A.  I  donx  know;  I  dont  re- 
member. 
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Q,  You  heard  the  shots  strike? — ^A.  Yes,  sir;  the  bullets  strike. 

Q.  Did  you  hear  any  besides  the  one  you  heard  strike  in  your 
room? — A.  Yes;  I  heard  more. 

Q.  How  many? — ^A.  I  didn't  count  them. 

Q.  What  did  they  sound  like  they  were  hitting? — ^A.  Sound  like 
thw  were  hittin|^  a  piece  of  lumber. 

Q.  Did  you  thmk  it  was  your  house? — A.  I  never  thoujght  so. 

Q.  Where  did  you  think  it  was  striking? — ^A.  Big^  in  front  of 
my  house. 

Q.  You  thought  it  was  striking  lumber  right  in  front  of  your 
bouse? — ^A.  Yes,  sir. 

Q.  What  lumber  is  in  front  of  your  house? — ^A.  Pine  lumber. 

Q.  What  is  it  in  ? — A.  A  house. 

Q.  You  thought  they  were  striking  a  house  across  Fourteenth 
street  from  vouf— A.  Across  the  alky. 

Q.  You  thought  they  were  striking  the  Cowen  house? — A.  Yea, 
sir. 

Q.  You  didn't  tell  anybody  so? — ^A.  No;  weU — I  didn't  aay  to  any- 
body 80. 

Q.  Did  you  tell  the  grand  jury,  so? — A.  No,  sir. 

Q.  Did  you  tell  Major  Blocksom  so?— A.  No;  I  didn't  tell  him 
thev  were  striking  the  Cowen  house,  but  I  told  him  I  could  hear. 

Q.  Tell  this  court  what  you  did  mean  when  you  said,  "  I  could 
hear  the  buUets." — A.  I  could  hear  the  bullets — ^it  means  I  oould 
hear  where  they  strike,  and  the  diot  and  the  whistling. 

Q.  You  could  hear  the  bidlets  whistling? — A.  Yesj  I  heard  some. 

Q.  Could  you  imitate  that  noise? — A.  Yes.  (Witness  makes  a 
whizzing  noise.) 

Q.  Where  was  that? — A.  When  thev  were  shooting  in  the  alley. 

Q.  And  you  wer6  flattened  out  on  tne  floor  at  that  time  in  room 
No.  4?— A.  Yes,  sir. 

Q.  Were  all  those  shots  just  the  same? — A.  Looks  to  me  the  same. 

Q.  You  mean  by  that  they  sounded  the  same? — A.  They  sounded 
the  same. 

Q.  You  didn't  hear  any  shots  that  sounded  different  from  that 
you  have  just  described? — A.  No,  sir;  I  did  not. 

Q.  Have  you  ever  heard  any  bullets  go  over  you  like  that  before? — 
A.  No,  sir. ' 

Q.  Jjct's  find  out  when  that  bugle  call  sounded.  How  long  after 
these  first  ten  phots  that  wakened  you  up? — A.  Maybe  one  or  two 
minutes — about  two  minutes. 

Q.  Was  it  during  the  interval  when  there  was  no  shooting? — A. 
No,  sir;  the  bugle  call — they  gave  the  bugle  call  after  they  commenced 
.shooting  again  the  second  time. 

Q.  Immediately  afterwards? — A.  Just  ^bout  immediately. 

Q.  Was  the  bugle  call  going  before  the  shooting  was  right  out  in 
front  of  your  house  ? — A.  Yes,  sir. 

Q.  You  are  sure  about  that? — A.  Yes,  sir.  . 

Q.  How  many  bugle  calls  did  you  hear? — A.  Several;  I  didn't 
count  them. 

Q.  But  they  all  seemed  to  be  at  the  same  place,  or  different  part^ 
of  the  garrison? — A.  I  can't  tell  you  anythmg  about  that;  I  don't 
rememl^. 
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Q.  Did  you  hear  any  movements  in  the  ffarrison  at  all? — A. 
After  the  first  shooting — the  first,  about  ten  shots — ^I  went  out  in 
the  window  and  I  heard  a  big  noise  toward  the  garrison,  sir.^ 

Q.  You  said  on  cross-examination  yesterday  that  vou  didn't  go 
to  that  window  during  the  shooting  at  all :  that  you  flattened  your- 
self out  on  the  floor  with  your  family. — ^A.  I  was  flat  on  the  floor 
there  after  they  started  shooting  the  second  time. 

Q.  That  is  it,  eht — A.  Yes,  sir;  that's  it. 

Q.  What  did  you  see  when  you  went  to  the  window? — ^A.  I  saw 
nothing,  but  heard  a  noise. 

Q.  What  was  this  noise? — ^A.  Looks  to  me  like  somebody  was 
walking  around  the  galleries  of  the  barracks. 

Q.  Bugle  call  soimd  then? — ^A.  No,  sir. 

Q.  How  long  after  this  thing  was  it  until  you  heard  the  next 
shot? — A.  Maybe  one  or  two  minutes,  or  two  or  three  minutes;  I  dont 
remember  exactly. 

Q.  You  didn't  hear  any  shots,  about  three  together,  almost  imme- 
diately after  these  10  shots,  did  you? — ^A.  No;  1  donx  remember. 

Q.  You  testified  before  Mr.  Purdy  and  Major  Blocksom  as  follows: 
"Q.  Did  you  hear  any  bugle  call?-r-A.  Yes;  inside  the  gjarrison — 
one  or  two  minutes  after  they  commenced  shooting.** — ^A.  liie  second 
time. 

Q.  You  also  testified  that  you  heard  three  or  four  men,  persons 
running  back  east  after  the  shooting  had  all  stopped ;  you  didn't 
see  anvDody  that  night? — A.  I  didn't  see  nobody. 

Q.  And  when  you  heard  those  men  shooting,  where  were  you? — 
A.  Lying  on  the  floor. 

Q.  In  room  No.  4? — A.  In  room  No.  4. 

Q.  Are  you  positive  they  were  running  down  the  alley? — ^A.  Yes, 
sir. 

Q.  Sure  about  that? — ^A.  That's  the  best  of  my  knowledge. 

The  judge-advocate  then  addressed  the  court  as  fdilows: 

For  infornmtion  of  counsel  would  state  I  bave  a  new  interpreter,  named 
Aurelio  N.  Floras,  of  Sun  Antonio. 

(The  judge-advocate  asked  interpreter  if  he  had  ever  lived  in 
Brownsville,  to  which  Mr.  Flores  replied  in  the  negative.) 
Aurelio  N.  Flores  was  then  duly  sworn  as  interpreter. 

Mr.  N.  A.  AlaniSj  a  witness  for  the  prosecution,  was  duly  sworn 
and  testified  as  follows: 

DIBECT  EXAMINATION. 
QUESTIONS  BT  THC  JUDQS-AnVOOATI. 

Q.  Please  state  your  name,  residence,  and  occupation. — ^A.  Nicolas 
Aiigelus  Alanis ;  jeweler ;  Brownsville. 

Q.  Do  you  know  Major  Penrose? — ^A.  No,  sir. 

Q.  Where  were  you  living  on  August  13,  1906? — A.  In  Browns- 
ville. 

Q.  Where  were  you  about  midnight  upon  this  night? — A.  In  the 
saloon  of  Mr.  Tillman. 

Q.  In  what  part  of  Mr.  Tillman's  saloon? — A.  In  the  garden. 
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Q.  Is  this  garden  in  the  rear  of  the  saloon  or  in  front  of  it? — A. 
In  the  back. 

Q.  Did  anything  unusual  occur  about  this  timet  If  so,  describe 
fully  to  the  court  what  you  saw  and  what  you  heard. — A.  Yes.  I 
heard  several  shots  about  12  o'clock,  about  midnight,  more  or  less. 
A  few  moments  after  the  shooting  had  begun  I  saw  the  saloon  keeper 
fall  dead — that  is  to  say,  the  clerk. 

Q.  Tell  in  whfit  general  direction  you  first  heard  firing. — ^A.  In 
the  direction  of  the  post. 

Q.  How  far  away  did  the  first  firing  seem  to  be? — ^A.  To  me  it 
seemed  about  two  blocks,  more  or  less;  something  like  that. 

Q.  Did  the  firing  remain  stationary  or  did  it  appear  to  approach 
nearer? — ^A.  It  was  peace,  and  after  a  while  they  snot  asain. 

Q.  How  dose  did  the  firing  seem  to  come  to  youi— A.  About 
from  here  to  ihQ  door,  more  or  less.     (Distance  of  about  15  feet.^ 

Q.  Where  were  you  when  the  firing  was  at  the  closest  point? — ^A. 
I  was  in  a  place  inside  the  garden,  close  to  the  toilet. 

Q.  Were  you  in  plain  view  or  were  you  hidden?— A.  I  was  hidden. 

Q.  Why  did  you  hide? — ^A.  Because  I  heard  voices. 

Q.  What  was  there  about  these  voices  that  caused  you  to  be 
afraid? — ^A.  I  first  heard  that  they  were  shooting  on  the  streets. 

Q.  (Question  repeated.) 

A.  I  imagined  that  it  could  be  for  the  ones  that  were  shooting. 

Q.  You  spoke  of  seeing  a  clerk  fall  dead. — ^A.  Yes. 

Q.  What  was  the  name  of  this  clerk? — A.  Frank  Natus. 

Q.  Do  you  know  what  caused  him  to  fall  dead  ? — ^A.  A  shot  that 
struck  his  body. 

Q.  Did  you  see  who  fired  this  shot?— A.  I  did  not 

Q.  Did  you  see  from  what  direction  it  was  fired? — A.  I  never  saw 
the  direction  it  came  from,  but  could  calculate  from  what  direction  it 
came. 

Q.  What  was  he  doing  just  prior  to  the  time  he  fell  dead? — A.  He 
was  coming  in  the  direction  of  the  door  in  the  alley  to  close  it. 

Q.  Did  he  say  anything  to  you  or  did  you  say  anything  to  him 
about  this  time? — ^A.  I  told  him  to  return,  bexrause  there  were  some 
people  in  the  alley. 

Q.  Did  he  say  anything  to  you  ? — A.  No. 

Q.  Did  he  say  anything  just  prior  to  the  time  he  dropped? — ^A.  I 
don't  remember  him  saying  anything. 

Q.  At  the  time? — ^A.  Ife  said:  ''^Oh,  God,"  and  opened  his  arms 
and  fell. 

Q.  Were  you  in  a  position  to  see  Natus  distinctly? — ^A.  Yes,  sir. 

Q.  What  did  you  do  after  Natus  was  shot? — A.  Advised  the 
police. 

Q.  You  spoke  of  hearing  voices  in  the  alley ;  describe  them. — A.  I 
could  not  dascribe  them,  because  they  were  murmuring. 

Q.  Were  they  speaking  in  English  or  in  Spanish  ? — A.  I  could  not 
know. 

Q.  About  how  many  shots  were  fired  at  the  moment  or  about  the 
moment  Natus  fell  to  the  ground  ? — A.  From  four  to  six ;  something 
about. 

Q.  Were  there  any  bullet  holes  about  the  premises  of  Tillman's 
saloon  after  the  shooting? — ^A.  Yes,  sir. 
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Q.  Did  you  hear  any  movements  in  the  ffarrison  at  all? — A. 
After  the  first  shooting — the  first,  about  ten  3iots — ^I  went  out  in 
the  window  and  I  heard  a  big  noise  toward  the  garrison,  sir.^ 

Q.  You  said  on  cross-examination  yesterday  that  vou  didn't  go 
to  that  window  during  the  shooting  at  all:  that  you  flattened  your- 
self out  on  the  floor  with  your  family. — ^A.  I  was  flat  on  the  floor 
there  after  they  started  shooting  the  second  time. 

Q.  That  is  it,  eht — ^A.  Yes,  sir;  that's  it. 

Q.  What  did  you  see  when  you  went  to  the  window? — ^A*  I  saw 
nothing,  but  heard  a  noise. 

Q.  What  was  this  noise? — ^A.  Looks  to  me  like  somebody  was 
walking  around  the  galleries  of  the  barracks. 

Q.  Bugle  call  soimd  then?— A.  No,  sir. 

Q.  How  long  after  this  thing  was  it  until  you  heard  the  next 
shot? — A.  Maybe  one  or  two  minutes,  or  two  or  three  minutes;  I  dont 
remember  exactly. 

Q.  You  didn't  hear  any  shots,  about  three  together,  almost  imme- 
diately after  these  10  shots,  did  you? — A.  No;  1  don't  remember. 

Q.  You  testified  before  Mr.  Purdy  and  Major  Blocksom  as  follows: 
"Q.  Did  you  hear  any  bugle  call?-r-A.  Yes;  inside  the  garrison — 
one  or  two  minutes  after  they  commenced  shooting." — ^A.  liie  second 
time. 

Q.  You  also  testified  that  you  heard  three  or  four  men,  persons 
running  back  east  after  the  shooting  had  all  stopped ;  you  didnt 
see  anybody  that  night? — A.  I  didn't  soe  nobody. 

Q.  And  when  you  heard  those  men  shooting,  where  were  you! — 
A.  Lying  on  the  floor. 

Q.  In  room  No.  4? — ^A.  In  room  No.  4. 

Q.  Are  you  positive  they  were  running  down  the  alley! — ^A.  Yes, 
sir. 

Q.  Sure  about  that? — ^A.  That's  the  best  of  my  knowledge. 

The  judge-advocate  then  addressed  the  court  as  fdilows: 

For  information  of  counsel  would  state  I  bave  a  new  interpreter,  named 
Aurelio  N.  Flores,  of  Snn  Antonio. 

(The  judge-advocate  asked  interpreter  if  he  had  ever  lived  in 
Brownsville,  to  which  Mr.  Flores  replied  in  the  negative.) 
Aurelio  N.  Flores  was  then  duly  sworn  as  interpreter. 

Mr.  N.  A.  AlaniSj  a  witness  for  the  prosecution,  was  duly  sworn 
and  testified  as  follows: 

DIRECT  EXAMINATION. 
QUESTIONS  BT  THB  JUDOS-AnrOOATI. 

Q.  Please  state  your  name,  residence,  and  occupation. — ^A.  Nicolas 
Angelus  Alanis ;  jeweler ;  Brownsville. 

Q.  Do  you  know  Major  Penrose? — ^A.  No,  sir. 

Q.  Where  were  you  living  on  August  13,  1906? — A.  In  Browns- 
ville. 

Q.  Where  were  you  about  midnight  upon  this  night t — A.  In  the 
saloon  of  Mr.  Tillman. 

Q.  In  what  part  of  Mr.  Tillman's  saloon! — ^A.  In  the  garden. 
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Q.  Is  this  garden  in  the  rear  of  the  saloon  or  in  front  of  it? — A. 
In  the  back. 

Q.  Did  anything  unusual  occur  about  this  timet  If  so,  describe 
fully  to  the  court  what  you  saw  and  what  you  heard. — A.  Yes.  I 
heard  several  shots  about  12  o'clock,  about  midnight,  more  or  less. 
A  few  moments  after  the  shooting  had  begun  I  saw  the  saloon  keeper 
fall  dead — ^that  is  to  say,  the  clerk. 

Q.  Tell  in  whfit  general  direction  you  first  heard  firing. — A.  In 
the  direction  of  tiie  post. 

Q.  How  far  away  did  the  first  firing  seem  to  be? — ^A.  To  me  it 
seemed  about  two  blocks,  more  or  less;  something  like  that. 

Q.  Did  the  firing  remain  stationary  or  did  it  appear  to  approach 
nearer? — A.  It  was  peace,  and  after  a  while  they  snot  again. 

Q.  How  dose  dia  the  firing  seem  to  come  to  youi— A.  About 
from  here  to  the  door,  more  or  less.     (Distance  of  ablout  15  feet.^ 

Q.  Where  were  you  when  the  firing  was  at  the  closest  point? — ^A. 
I  was  in  a  place  inside  the  garden,  close  to  the  toilet. 

Q.  Were  you  in  plain  view  or  were  you  hidden? — ^A.  I  was  hidden. 

Q.  Why  did  you  hide? — ^A.  Because  I  heard  voices. 

Q.  What  was  there  about  these  voices  that  caused  you  to  be 
afraid  ? — ^A.  I  first  heard  that  they  were  shooting  on  the  streets. 

Q.  (Question  repeated.) 

A.  I  imagined  that  it  could  be  for  the  ones  that  were  shooting. 

Q.  You  spoke  of  seeing  a  clerk  fall  dead. — ^A.  Yes. 

Q.  What  was  the  name  of  this  clerk? — A.  Frank  Natus. 

Q.  Do  you  know  what  caused  him  to  fall  dead? — ^A.  A  shot  that 
struck  his  body. 

Q.  Did  you  see  who  fired  this  shot? — ^A.  I  did  not. 

Q.  Did  you  see  from  what  direction  it  was  fired  ? — A.  I  never  saw 
the  direction  it  came  from,  but  could  calculate  from  what  direction  it 
came. 

Q.  What  was  he  doing  just  prior  to  the  time  he  fell  dead? — A.  He 
was  coming  in  the  direction  of  the  door  in  the  alley  to  dose  it. 

Q.  Did  he  say  anything  to  you  or  did  you  say  anything  to  him 
about  this  time? — ^A.  I  told  him  to  return,  bexrause  there  were  some 
people  in  the  alley. 

Q.  Did  he  say  anything  to  you  ?— A.  No. 

Q.  Did  he  say  anything  just  prior  to  the  time  he  dropped  ? — A.  I 
don't  remember  him  saying  anything. 

Q.  At  the  time? — A.  lie  said:  ''^Oh,  God,"  and  opened  his  arms 
and  fell. 

Q.  Were  you  in  a  position  to  see  Natus  distinctly? — ^A.  Yes,  sir. 

Q.  What  did  you  do  after  Natus  was  shot? — ^A.  Advised  the 
police. 

Q.  You  spoke  of  hearing  voices  in  the  alley ;  describe  them. — ^A.  I 
could  not  describe  them,  because  they  were  murmuring. 

Q.  Were  they  speaking  in  English  or  in  Spanish  ? — A.  I  could  not 
know. 

Q.  About  how  many  shots  were  fired  at  the  moment  or  about  the 
moment  Natus  fell  to  the  ground  ? — ^A.  From  four  to  six ;  something 
about. 

Q.  Were  there  any  bullet  holes  about  the  premises  of  Tillman's 
saloon  after  the  shooting? — ^A.  Yes,  sir. 
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Q.  Did  yon  examine  them  that  night! — A.  Yes,  sir;  some  of 
them  I  did. 

Q.  When  did  you  examine  the  rest  ? — A.  The  fallowing  day. 

Q.  From  their  alignment,  from  what  direction  were  they  probably 
fired  ? — ^A.  From  the  alley  and  the  street. 

Q.  About  what  height  above  the  ground  were  these  shots  fired? — 
A.  About  4  feet,  I  thmk;  more  or  less. 

Q.  Is  Tillman's  saloon  sometimes  also  called  the  Ruby  Saloon? — 
A.  It  is  named  that  way ;  yes,  sir. 

The  court  then  took  a  recess  until  2  o'clock  p.  m.,  at  wliidi  hour 
the  members  of  the  court,  the  judge-advocate,  the  accused,  his  coim^ 
and  the  reporter  resumea  their  seats. 

The  witness  Nicolas  Alanis,  was  reminded  by  the  judg^ftdvocate 
that  he  was  still  under  oath. 

cross-examination. 

QUSBTIONS  BT  COUlfflKL  FOK  THE  ACCDBEDti 

Q.  How  long  have  you  been  in  business  in  Brownsville? — ^A.  Since 
18W  to  this  day. 

Q.  Are  you  an  American  citizen  ? — A.  No,  sir. 

Q.  Where  is  your  place  of  business? — A.  On  Twelfth  street  and 
Adams — I  am  not  certain  whether  it  is  Adams  or  Madison-^-between 
those  two. 

Q.  Can  you  speak  Enclish  ? — A.  A  little. 

Q.  Do  you  understand  English? — A.  Very  little.    . 

Q.  Do  you  transact  «ny  business  at  all  in  English? — ^A.  Sometimes. 

Q.  You  are  able  to  make  a  sale  or  explain  about  repairs  to  an 
American  customer  in  En^ish? — ^A.  Sometimes:  yes,  sir. 

Q.  Do  you  understand  what  I  have  just  said?— A.  I  donH  nnder- 
stand. 

Q.  Tell  the  court  where  vou  were  when  you  went  and  hid  your- 
self.— A.  In  the  lot  of  Mr.  T'illman's  saloon.  ' 

Q.  That  is,  in  the  rear  lot? — A.  In  the  garden;  yes,  sir. 

Q.  Is  this  inclosed  bv  a  fence  or  wall  ? — A.  Yes,  sir. 

Q.  AVlnch?— A.  Bv'a  wall. 

Q.  How  high  is  it? — A.  It  is  a  round  house. 

(Interpreter  repeats  question.) 

A.  More  or  less  alwut  that  high  (pointing). 

Q.  What  does  he  mean  when  he  points  at  that? — A.  The  Imght 
of  the  wall  there. 

Q.  Is  there  more  than  one  gate  ot  door  to  this  rear  wall? — A.  Yes, 
sir. 

Q.  How  manv  doors? — A.  I  dont.  understand  what  you  said. 

Q.  Is  this  wall  directly  on  the  alley — ^the  rear  wall? — ^A.  Yes,  sir; 
on  the  alley. 

Q.  How  many  doors  or  gates  are  there  through  this  wall  oa  the 
alley? — A.  It  is  a  large  gate  with  a  small  door  in  the  center. 

0.  How  large  is  this  g«te,  how  talK  and  how  wide,  and  how 
high? — ^A.  I  have  never  measured  it;  I  don't  know  what  i 
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Q:  Ask  him  to  abow  the  coiiirt.— A.  Absut  IQ  feet  high  bjr  6  or 
7  feet  wide. 

Q.  How  kr§e  is  this  small  door  hi^  thia  gate? — A.  More  or  test  it 
is  6  feet  by  9  wida 

Q.  What  did  he  go  o¥er  U>  that  plaee  wh^re  he  went  fort — A.  I 
went  there  with  some  friends  to  drink  a  little  beer. 

Q.  Nok  What  I  want  to  hiraw  is  what  he  went  in  this'  bcM^k  tot 
lor? — ^A.  I  went  to  vrinate. 

Q.  Whereabouts  is  the  urinal  that  he  went  to  in  the  lot? — A.  In 
a  eomer  of  the  lot. 

Q.  Now,  tell  him  to  describe  which  comer  of  the  lot  it  is  located 
in. — ^A.  About  north,  on  the  north  side. 

Q.  WeU,  is  it  in  tho  comer  next  the  building  lor  id  it  in  the  comer 
next  to  the  wall  on  the  lot? — ^A.  It  is  in  the  same  building;  it  is  i^ 
one  whole  building. 

Q.  Isn't  there  a  lot  back  of  the  saloon? — A.  It  is  a  small — ^wb^re 
there  is  a  garden. 

Q.  Now,  wasn't  this  urinal  in  the  garden? — A.  Inside;  yes,  sir; 
in  the  comer  of  the  lot. 

Q.  Now,  what  comer?  That  is  what  we  want. — ^A.  I  cant  men- 
tion the  side,  but  it  is  on  the  corner  this  way. 

Q.  Was  rt  over  close  to  the  wall  that  he  has  described  as  being  on 
the  alley? — A.  Yes,  sir;  it  is  close  to  the  wall. 

Q  It  is  against  the  wall  and  not  against  the  store? — A.  Against 
the  wall  of  the  alley. 

Q.  Now,  which  comer  is  it  in  as  he  goes  out  of  the  back  door  of 
the  saloon — ^to  his  ri^ht  or  to  his  left? — A.  On  the  left. 

Q.  Now,  how  far  is  it  from  this  large  gate  to  the  door  that  leads 
out  of  the  saloon  ? — A.  About  twenty  steps,  I  believe. 

Q.  Then  he  was  up  dose  to  the  wall  on  the  street  in  that  corner, 
was  he? — A.  Yes. 

Q.  How  long  did  you  remain  at  tlie  water-closet? — A.  I  wasn't 
in  the  toilet 

Q.  How  long  did  vou  remain  at  the  place  where  you  urinated? — 
A.  About  ten  or  twelve  minutes. 

Q.  Well,  were  there  any  stairs  close  to  the  plac5e? — A.  Yes,  sir. 

Q.  Where  did  those  stairs  lead  to? — A.  Upstairs  to  the  secood 
story. 

Q.  To  the  second  ^ory  of  the  saloon  ?— A.  Yes,  sir ;  it  is  upstairs^— 
it  is  all  around. 

Q.  Do  these  stairs  go  up  along  the  wall  at  the  rear  that  is  on  the 
allev? — ^A.  Yes,  sir;  you  go  up.     , 

rtlie  reporter  read  the  last  question.) 

Q.  Do  these  stairs  go  up  along  the  wall  that  is  on  the  alley? — 
A.  Yes,  sir. 

Q.  What  direction  do  these  stairs  go  up  ? — ^A.  On  this  side — on  tho 
left  hand  as  you  go  out  of  the  hall  or  saloon. 

Q.  Ask  him  how  far  this  stairway  is  from  the  wall  on  the  alley. — 
A.  It  is  very  cloj=^e ;  about  from  here  to  the  waU ;  it  is  very  close. 

Q.  Do  you  think  from  here  to  the  wall  indicates  about  12  or  15 
feet? — A.  More  or  less;  I  have  never  measured  it. 

Q.  Now,  what  I  want  to  know  is  this:  In  going  up  these  stairs 
does  he  go  toward  the  saloon  itself  or  does  lie  go  toward  Twelfth 
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street  in  going  up  the  stairs? — A.  You  go  in  the  direction  of  Twelfth 
street,  but  you  turn  around  as  you  go  up. 

Q.  Now,' are  these  stairs  boxed  up  so  that  you  can  not  see  through 
them  ? — ^A.  There  is  a  small  portion  of  it  upstairs  on  the  passwav. 

Q.  But  the  part  that  goes  from  the  ground  toward  Twelfth 
street?— A.  About  2  or  3  feet— 3  feet, 

Q.  Now,  is  that  boxed  in  so  that  a  man  getting  behind  it  could  not 
be  seen  from  the  front  of  the  stairs? — A.  If  at  ftom  the  front  of  the 
stairs.    If  you  stoop  there,  you  can  see  them. 

Q.  ^Tiat  part  of  these  stairs  did  he  hide  behind— the  part  that 
takes  him  up  toward  Twelfth  street  or  the  other  part? — ^A.  Which 
part? 

Q.  The  part  that  turns  toward  the  saloon?— A.  Yes,  sir;  in  the 
hollow  where  the  stairs  go  up. 

Q.  Could  apy  person  at  the  gate  see  him? — ^A.  Where  I  was?    Na 

Q.  Where  would  a  man  have  to  be  in  order  to  see  him  where  he 
was? — A.  Verv  close — from  here  to  there. 

Q.  He  would  have  to  be  that  close  before  he  could  see  him? — 
A.  Yes,  sir. 

Q.  Why  ? — A.  Because  where  I  was  hidden  he  couldnt  see  me  no 
wav. 

0.  What  position  was  he  in? — A.  I  had  all  my  body  down  on  the 
ground. 

Q.  Tell  him  to  show  the  court. — A.  More  or  less? 

Q.  Exactlv«  as  near  as  he  can  recollect — ^A.  (Witness  illustrates.) 
Supposiufi:  that  is  the  wall  and  that  is  the  stairs,  and  this  turns  «s  it 
goes  up :  1  was  right  in  the  stairs  in  that  hollow  part  in  that  position. 
(Witness  indicates  that  he  sat  upon  one  heel  wim  the  other  foot  ad- 
vanced* in  a  squatting  position.) 

Q.  AAliich  direction  was  he  facing  when  he  got  in  that  position  f — 
A.  Facing:  Elizabeth  street. 

Q.  Tell  him  to  tell  the  courts  using  the  exact  language  that  this 
man  Frank  Natus  used  when  he  was  shot. — ^A.  What*I^mnk  Natus 
said? 

Q.  Yes.— A.  He  said  ^^Oh,  God!" 

Q.  I  want  his  exact  language,  not  a  translation  of  it. — ^A.  He  said 
"Oh,  God!  ^ 

Q.  He  s;iid  •'Ay*  Dios!  "  didn't  he! — A.  Yes,  sir:  an  exdamation. 

Q.  He  didnt  say  *-0h,  God!  *^  He  said  -Ay,  Dios!"  Ask  him 
that  iiuostion. — A.  He  said  ••Ay,  Dic^!  " 

Q.  Tell  him  to  toll  the  court  exactly  in  the  same  language,  the  same 
worvis,  as  near  as  he  can  xvcoUec^  them,  that  he  used  to  this  man 
Xaius — what  he  said  to  him,  if  anything,  that  night, — Am  **  Return, 
Frank:  they  an>  <hooting  from  the  alley. 

Q.  1  wf.ni  YOU  to  give  that  in  the  witness  s  own  language,  in  Span- 
ish. I  want  liis  exact  lan^iai^^  in  SfMinish. — A.  **  De  vuelve,  Frank; 
estan  tirando  del  callejc^n. 

Q.  How  long  did  you  iviuain  in  that  squatting  position  t — ^A. 
Some  ten  cur  twelve  minutes, 

Q,  How  long  did  you  remain  there  after  Frank  Natus  made  *hi« 
exclamation  t — A.  Afcout  two  or  three  minutes. 

Q.  Did  you  p>  up  to  Frank  Natus  I — ^A.  Xa 

Q.  Where  did  you  go  t — ^A.  I  nsxuained  there  where  I 
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Q.  No;  but  when  he  left  there! — ^A.  After  awhile,  yes,  rir;  I  went 
to  see  him. 

Q.  How  long  after  he  made  this  exclamation  before  you  went  to 
see* him? — A.  About  eight  minutes — seven  or  eight  minutes. 

Q.  Did  you  speak  to  him  or  feel  of  him  at  all! — ^A.  No. 

Q.  Did  you  actually  see  any  bullet  hole  in  him  or  not! — ^A.  No; 
not  that  moment,  I  didn't. 

Q.  When  did  you  see  it — ^how  long  after  that!-=-A.  About  half 
an  hour  afterwards. 

Q.  When' did  you  actually,  of  your  own  knowledge,  know  that  he 
was  dead ! — A.  Since  the  moment  I  saw  him. 

Q.  How  did  you  know  that? — ^A.  Because  when  he  fell  he  was 
agonizing  until  completely  he  lost  his  voice;  I  was  looking  at  him 
tms  way. 

Q.  Did  you  examine  any  of  the  bullet  holes  that  night! — A.  I  saw 
some. 

Q.  Ask  him  if  he  testified  before  Major  Blocksom  and  Mr. 
Purdy. — ^A.  If  they  asked  me,  I  think  so. 

Q.  Ask  him  if  he  didn't  testify  before  those  people  and  that  John 
J.  Kleiber  didn't  interpret  for  hmi. — ^A.  Yes.  sir. 
^  Q.  Ask  him  if  that  testimony  was  taken  down  and  he  afterwards 
signed  it. — ^A.  Yes,  sir. 

Q.  And  he  swore  to  it  when  he  signed  it! — ^A.  Yes,  sir. 

Q.  Ask  him  if  he  remembers  this  question :  "  Did  you  examine  the 
bullet  holes  in  Tillman's  saloon  there  that  night!"  and  you  answered 
"Yes,  sir;  the  next  morning." — ^A.  Well,  yes,  sir ;  it  is  true. 

Q.  You  didn't  tell  him  that  you  examined  any  that  night,  did 
you ! — ^A.  If  they  asked  me,  I  think  I  did. 

Q.  Did  he  say  so  ? — A.  It  may  be ;  I  don't  know. 

Q.  How  many  shots  did  he  examine  the  next  mominff! — ^A. 
Several,  but  I  don't  remember  what  amount;  there  were  several. 

Q.  Can  he  tell  us  now  how  many  there  were! — A.  I  don't  re- 
member. 

(The  witness  was  then  excused.) 

The  court  then  took  a  recess  until  2.20  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  judge-advocate,  the  accused,  his  counsel, 
and  the  reporter  resumed  their  seats. 

Capt.  Dana  W.  Kilburn,  Twenty-sixth  United  States  Infantry, 
a  witness  for  the  prosecution,  being  duly  sworn,  testified  as  follows: 

DIRECT  EXAMINATION. 
QUESTIOIYS   BY   THE   JUDOE-ADYOOATE. 

Q.  Please  give  your  name  and  your  rank  and  your  present  sta- 
tion.— A.  Dana  W.  Kilburn,  captain  and  quartermaster.  Twenty- 
sixth  Infantry,  quartermaster,  Fort  Sam  Houston,  Tex. 

Q.  Captain,  are  you  familiar  with  the  cartridges  used  in  the  army 
service  to-day? — A.  Yes,  sir. 

Q.  Are  you  familiar  with  the  cartridges  used  just  prior  to  tiie 
present  authorized  cartridge? — A.  Yes,  sir. 

Q.  What  is  the  cartridge  they  use  to-day  in  the  Army! — ^A. 
Springfield. 

S.  Doc.  402,  60-1,  pt  2 ^28 
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Q.  Tb  that  its  full  namo? — ^A.  That  is  the  only  one  that  I  know 
it  by. 

Q.  What  was  the  cartridge  used  previous  to  the  present  car- 
tridge?— A.  It  was  a  modification  of  the  Krag  rifle  and  adapted  to 
our  army  Krag-Jcirgensen. 

Q.  If  you  know,  please  tell  the  court  how  the  present  cartridge  is 
marked? — A.  Do  you  wish  to  know  the  difference  between  the  two, 
or  the  exact  marking? 

Q,  I  would  like  to  know  whether  you  know  how  the  present 
Springfield  cartridge  is  marked? — A.  The  Springfield  cartridges 
are  furnislied  by  about  three  different  firms,  and  each  firm  has  its 
own  mark — the  Union  Metallic,  Frankford  Arsenal,  and  Remington. 

Q.  If  you  remember,  how  is  each  marked? — ^A.  I  don't  remem- 
ber exactly  how  each  one  is  marked,  but  each  one  has  its  markings, 
referring  to  where  it  is  made.  The  Frankford  Arsenal  has  an  "  F '' 
on  it  and  the  Union  Metallic  generally  have  "U.  M.  C.;"  the  Rem- 
ington sometimes  have  a  mark  and  sometimes  they  do  not — ^just  have 
tlie  date  stamped  across  it. 

Q.  Are  you  familiar  with  the  Mannlicher  cartridge? — ^A.  I  have 
seen  them. 

Q.  How  do  they  differ,  if  in  anywise,  from  the  present  Spring- 
field oartridire?— A.  A  little  bit  shorter  bullet.  The  markmg  is 
usually  on  tlio  base  of  the  cartridge — it  has  some  letter.  A  good 
many  of  these  are  made  in  this  country,  and  generally  when  they 
are  shipped  out  of  this  country  they  have  a  special  mark  or  letter 
showing  they  are  shipped  from  this  country;  that  does  not  always 
obtain,  but  usually  it  aoes. 

Q.  Are  you  familiar  with  the  cartridge  used  in  the  Mauser  rifle t — 
A.  Yes,  sir. 

Q.  How  does  that  differ,  if  in  anywise,  from  the  Sprin^eld! — ^A. 
There  is  a  perceptible  difference  in  the  bullet  and  the  size  and  the 
marking  on  the  back ;  it  is  usually  marked  with  a  ^  D.  M."  and  the 
date  and  the  year  it  is  made. 

Q.  How  could  YOU  tell  the  Mauser  or  the  Mannlicher  from  m 
Springfield  carlriilge  i — A.  By  the  loii^h  of  the  bullet,  markings  on 
its  base,  and  I  thinl  the  calit^r  of  the  jiauser  is  a  little  bit  analler. 
That  is  my  impression. 

Q.  How*  ar^  these  Mannlicher  and  Mauser  cartridges  cmrriedf — ^A. 
In  oUpc?. 

Q.  And  hv>w  are  the  Springfield  cartridges  carried! — ^A.  In  clipsL 

Q.  Are  those  clips  in  anywise  similar! — ^A.  They  are  practicmllT 
the  same  ex*.vpt  t!io  Mannlicher  and  Mauser  are  shorter  clipts^ 

Q.  And  these  clips  fv>r  the  Sprin^eld  rifle,  what  are  they  cmrried 
in  f — A.  They  an*  carried  in  kind  ot  a  bandolier. 

Q.  What  is  a  bandolier  ?— A.  It  is  a  web  belt  fitted  with  pockets 
for  carrying  two  clips  each  and  with  straps  suspended  for  holding 
them  on.  ■ 

Q.  Wof:ld  you  revv^r.^ze  a  bandolier  if  jou  saw  one! — A*  Yes*  ot. 

Q.  So  fxr  as  you  know,  is  a  bandolier  used  in  any  other  armv  be- 
sides the  Ur.lrevi  States  Aniiy  ? — A  Not  that  I  kr«?w  of. 

Q.  Will  you  tell  me  wha:  criis  is  ?— A  That  is  one  of  the  rvg^ilation 
bttnvW'«:'r^  '<stiev:  :o  the  tr-''v;s  in  this  oouritry. 

^J,  Uow  vio  you  recog:ii^e  it  as  such! — aI  By  che  stampings  m»y| 
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the  markings  on  it,  **  Frankford  Arsenal,"  and  from  its  shape  and 
the  material  it  is  made  of. 

Q.  How  long  have  you  been  in  the  service,  Captain? — ^A.  Fourteen 
years — ^that  is,  in  the  commissioned  service. 

Q.  I  will  hand  you  several  cartridges  and  bullets;  will  you  kindlv 
t«ke  those  and  tell  the  court,  if  you  can,  what  each  is  and  mark  each 
in  some  manner  so  it  can  be  identified  later? — ^A.  That  is  the  Frank- 
ford  Arsenal  Springfield. 

Q.  Any  special  kind  of  Springfield  ? — ^A.  It  is  the  one  that  is  used 
now. 

Q.  Is  that  the  service  bullet  or  not? — ^A.  That  is  the  bullet  that  is 
used  at  present. 

Q.  Will  you  mark  that  in  some  way? — ^A.  (Witness  marked  car- 
tridge "  I.'')  This  is  another  Springfield  of  Frankford  Arsenal, 
model  of  1905 ;  the  bullet  is  a  little  bit  different. 

Q.  How  have  you  marked  that  ? — A.  Marked  that  with  "  II."  This 
is  the  same,  only  it  is  the  model  of  1906;  little  difference  in  the  jacket 
of  the  bullet. 

Q.  Marked  what?— A.  Marked  "  III."  This  one  marked  "  IIII " 
is  one  of  the  old  Krags,  model  1901.  This  is  another  Frankford 
Arsenal  of  1904;  I  never  saw  one  like  that  before;  it  looks  like  a 
reduced  charge.  It  is  for  a  clip.  I  will  mark  it  "  IIIII."  That  one 
is  one  of  the  Krag-Jorgensen  without  the  clip,  single  loader,  marked 

''  niiii." 

Q.  Identify  that,  if  you  can. — A.  That  i§  one  of  the  clips  used  for 
the  Springfield;  it  is  a  little  bit  short  for  a  Springfield  clip,  though. 

Q.  How  many  cartridges  does  a  Springfield  clip  usually  hold  ? — ^A. 
Five. 

Q.  Will  you  take  five  Springfield  cartridges,  if  there  are  that  num- 
ber in  evidence — can  you  identify  this  cartridge? — A.  That  is  one  of 
the  service  cartridges,  model  1906. 

Q.  Now,  will  ^ou  take  the  five  cartrid^s  that  you  have  identified 
as  Springfield  cartridges  and  insert  them'in  the  clip? — A.  These  two 
are  different  years;  tney  have  got  different  jackets  to  their  bullets. 
There  are  only  four  of  them  here,  but  the  fifth  will  go  in.  (Witness 
inserts  five  cartridges  in  the  clip.) 

Q.  Will  that  clip  hold  five  Springfield  cartridges  such  as  you  have 
identified  ? — ^A.  Yes,  sir. 

CROSS-EXAMINATION. 
QUESTIONS  BY  COUNSEL  FOB  THE  ACCUS.  .). 

Q.  Will  this  same  clip  hold  five  Mausers? — A.  I  never  tried  it;  I 
think  there  would  be  a  little  over. 

Q.  Do  you  know  ? — A.  No ;  I  do  not. 

Q.  You  don't  know  whether  it  will  or  not? — ^A.  No;  I  have  never 
tried  it. 

Q.  Do  you  know  what  is  the  actual  difference  between  the  Mauser 
clip  and  the  clip  for  the  Springfield  ammunition? — A.  There  is  a 
difference  in  length ;   I  know  that. 

Q.  How  much? — A.  I  couldn't  say ;  a  slight  amount,  though ;  not 
over  a  quarter  of  an  inch ;  possibly  not  that. 

Q.  Have  you  ever  actually  compared  them  together? — A.  I  never 
have. 
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Q.  Where  did  you  get  that  .in formation  that  they  were  not  much 
d!fferGnt?^A.  I  have  seen  a  good  many  Mauser  clips  down  in 
Cuba  und  our  own  clips  here. 

Q.  Bitt  you  never  actually  put  them  together? — A.  I  have  had 
some  at  home  laying  around  there  and  I  have  noticed  them  and  I 
could  pick  it  out  as  being  shorter* 

Q,  You  didn't  put  five  Springfield-rifle  cartridges  in  this  clip  here! 
Are  they  all  identified  as  Springfield  cartridges  that  you  put  in? — A. 
T  dnn't  Vemember  now  whether  all  of  them  were  identified  as  such. 
I  put  five  cartridges  into  it. 

Q.  They  were  not  all  Springfield  cartridges? 

The  judge-advocate: 

Ttie  I'ecortJ  wlU  bear  out  the  fact  that  they  weire  aU  Springfield  cartridges. 

Counsel  for  the  accused: 

I  heg  your  pardon ;  I  have  fl  rii^ht  to  ask  him  whether  he  d!d  or  not 

A,  I  don't  know  whether  that  one  was  identified  or  not. 

Counsel  for  the  accused: 

That  \s  just  the  point  that  T  want  to  make,  that  he  did  not  identify  them  ail 
as  Springfields.    That  was  my  mideratandlng,  and  1  was  trying  to  get  It  clear. 

Q.  Do  you  know  what  that  short  cartridge  is?^ — ^A,  No,  I  do  not: 
I  never  saw  one- 

Q.  IVliat  other  cartridges  were  identified  by  you  aside  frona  the 
Springfield? — A.   The  Kirag. 

Q.  You  identified  two  as  being  the  Krag? — A.   Yes,  sir, 

Q*  Aside  from  the  Springfield  being  made  for  a  clip,  what  is  the 
difference  between  a  Krag  and  a  Springfield? — A,  There  is  a  differ- 
ence in  the  base;  one  has  a  shoulder  ancTthe  other  has  a 

Q.  I  said  aside  from  the  fact  that  one  is  prepared  for  ui^  in  a 
dip* — A.  The  Krag  is  a  trifle  longer.  They  vary  from  time  to 
time — from  year  to  year, 

Q,  Now,  are  there  any  other  distinctions  you  wish  to  make  that  you 
think  of  betweeji  the  Krag  and  the  Springfield? — A,  External  dif- 
ferences? 

Q,  Yes;  omitting,  of  course,  those  that  you  have  mentioned. — A.  I 
don't  know  of  anything  especially,  unless  by  an  expert  taking  it  and 
examining  it  closely,  I  don't  know  of  any  marked  difference.  Of 
course  by  not  having  that  shoulder  on  it,  it  makes  the  base  of  it 
smaller. 

Q.  Which  did  you  say  is  the  longer,  the  Springfield  or  the  Krag — 
the  cartridge  ?— A.  I  said  that  the  Krag*  I  thought,  was  a  little 
longer.  That  was  what  I  stated  and  that  is  my  impression  now, 
without  comparing  the  two, 

Q.  The  Krag  is  the  longer  of  the  two?  How  much? — A.  Cer- 
tainly not  more  than  an  eighth  of  an  inch;  it  is  very  slight. 

Q^  This  bandolier  that  you  describe,  how  did  vou  identify  that; 
solely  by  the  markings,  as  you  stated! — A.  As  t  recognized  them. 
I  have  them  in  my  company. 

Qp  Atq  they  all  of  this  same  make  that  you  have  identified  here! — 
A.  All  that  i  have  seen. 

Q,  You  never  knew  of  any  to  be  made  with  a  flap  for  this  part  f^ — 
A.  Do  you  mean  for  each  pocket  I 


Feb.  20, 1907.)       AFFRAY  AT  BROWNSVILLE,  TEXAS.  431 

Q.  Yes,  sir. — A.  Yes,  sir ;  I  think  the  first  lot  that  came  out  were 
with  flaps  sewed  down. 

Q.  Do  you  know  whether  these  are  used  by  anyone  else  than  the 
Government  ? — A.  I  do  not. 

Q.  Then  you  identified  this  as  being  a  Government  one  solely  by 
the  stamp  on  it  ? — ^A.  Yes,  sir. 

Q.  You  don't  know  whether  the  manufacturer  that  put  that  stamp 
on  issues  them  to  outsiders? — A.  I  do  not  know. 

Q.  You  don't  know  whether  those  are  subject  to  purchase  by  out- 
siders?— A.  I  don't  know  whether  they  are  or  not. 

Q.  All  that  you  know  is  that  similar  ones  were  issued  to  youf^ 
A.  Yes,  sir;  issued  to  us. 

QUESTIONS  BY  ASSOOIATB  OOUNSEL  FOB  THC  AOOUSED. 

Q.  Are  bandoliers  to  be  obtained  from  any  other  place  than  the 
Frankford  Arsenal? — A.  I  was  relieved  from  duty  with  the  com- 
pany shortly  after  those  new  rifles  were  received,  and  I  only  got  the 
one  batch,  and  since  that  time  I  have  not  had  anything  to  do  with 
target  practice  or  rifles  or  bandoliers. 

Q.  From  what  places  does  the  Government  get  their  ammunition 
for  the  Springfield,  1903  model? — ^A.  From  the  Frankford  Arsenal, 
Union  Metalhc  Companv,  and  some,  Remington  Companv. 

Q.  Any  other  places  that  you  know  of? — A.  Not  that  I  know  of. 

Q.  Did  they  ever  get  any  from  Lowell,  Mass. — the  United  States 
Cartridge  Company  ? — ^A.  I  wouldn't  say,  because  I  am  not  sure. 

Q.  Any  from  tne  Winchester  Repeating  Arms  Company? — ^A. 
Yes,  sir ;  the  Winchester ;  that  is  another  place. 

Q.  Any  from  Bridgeport,  Conn. ! — ^A.  1  don't  know, 

QUESTIONS  BY  COUNSEL  FOB  THE  ACCUSED. 

Q.  What  is  the  difference  between  the  Mannlicher  cartridge  and  the 
Mauser  ? — A.  I  don't  know  much  about  the  Mannlicher  cartridge.  T 
have  seen  them ;  I  saw  them  in  1898,  and  I  haven't  seen  any  since, 
except  over  in  the  islands,  and  I  wouldn't  like  to  state  exactly  what 
the  difference  is. 

Q.  You  know  it  is  a  clip  kind? — A.  Yes,  sir. 

Q.  You  haven't  kept  in  touch  with  their  ammunition  since  1898? — 
A.  Except  over  in  the  Philippines ;  we  used  to  run  across  them  occa- 
sionally; and  I  saw  them  in  1903. 

Q.  As  late  as  1903  did  you  see  them  over  there? — ^A.  Along,  I 
would  say,  about  March  or  April  of  1903. 

Q.  Now,  what  did  you  say  was  the  difference  between  the  Mann- 
licher clip  cartridge  and  the  Mauser  clip  cartridge? — ^A.  I  didn't  say. 

Q.  You  don't  know  the  difference  between  them? — ^A.  I  didn't  say. 

Q.  So  if  those  two  were  laid  down  before  j^ou  you  couldn't  tell  one 
from  the  other? — A.  Yes,  sir;  I  could  recognize  the  one,  and  I  would 
]niow  the  other  must  be  the  Mannlicher. 

Q.  And  you  would  recognize  the  Mannlicher  by  knowing  that  it 
wasn't  for  the  other? 

Counsel  for  the  accused: 

We  will  have  to  formally  object  to  the  Introduction  of  these  under  the  Iden- 
tification by  this  witness ;  they  are  not  properly  Identified.  We  can  demonstrate 
it  to  the  court,  but  we  don't  care  to  dx>  It  before  the  witness. 
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'I'ho  juclgo-advocate: 

I  will  ank  for  ii  rulloR  of  the  court  on  this  subject. 

(The  court  Uien  excused  the  witness  temporarily  and  asked  counsel 
if  he  desired  to  make  any  remarks.) 
Counsel  for  the  accused: 

YoH,  Hlr.  Now.  we  object  to  It,  because  the  comparison  between  the  Krag 
niul  tho  sprluKtlolil  is  manifestly  erroneous,  and  anyone  can  look  at  it  and  see; 
and  ho  ivrtainly  Is  not  an  export  on  the  difference  between  a  MannUcher  and  the 
othora:  ho  has  ffnt  to  adduce  that  by  a  process  of  elimination.  We  haven't  the 
sllKhtt^t  obJ«vtlon  to  having  these  identified  by  anyone  here.  Yon  have  got 
horo  on  tho  ixuirt  an  ex]H^rt,  and  we  would  liice  to  have  him  identity  them  and 
lot  thoiu  iH>iuo  In.  Wo  don*t  care  about  them  comihg  in ;  we  Just  want  to  have 
tl\ou\  tdontttiiHl  properly,  and  wo  interpose  no  objection  to  an  expert  identifying 
thoiu. 

Tho  i*ourt: 

If  thoro  i8  no  objtvtion,  wo  would  like  to  have  Colonel  Baker  identify  them. 

i\Mmsi>l  for  tho  accused: 

Wo  would  als%^  liko  to  have  Colonel  Baker  identify  them,  and  we  have  no 

obJtvUon  to  his  doing  sa 

Tho  judj^^-advooato: 

1  am  Yory  iclad  to  hoar  tho  remarks  of  coanseL  I  would  like  also  to  have 
iVlonol  Hakor  $w\>rn  as  a  wltno^s  for  this  particular  piurpoea 

rho  vvurt  ^to  tho  judge-advocate) : 

win  >ou  ploas^  s«v  that  tho  roi»id  Is  made  right? — We  haven't  acted  od  your 
o^J^x^tlvMi,  iVtvHiol  iUoun. 

Oounsol  for  tho  aivusaevt: 

I  dvxnt  car^  fv^r  tho  wHirt  to  act  m  It  qow« 

rrhtik  obiooiiou  was  withdrawn.) 
i  ouuj!^!  fw  the  avxnised : 
Wo  w;iut  thom  VAHvrly  i^lontUWd;  that  !?»  alL 
Tho  juvij^^adv\v«tl^: 

lu  ^  vw  v>f  tbo  rvcitark^  oX  <\nm^  w^  wtu  wUhlraw  o«r  rtqugst  ftor  a  mlliig 

oi  '.V  ^vv.r',. 

V  Ih^  I  rv^vxHis  i.^;ov^iv>xi  and  n^plv  w*5  read  by  the  reporter.) 

VVur.s^I  tor  tho  avvu^j^xI: 


>A^'.vx  i^vwl  :■.»  >.<^o  :^o«iI  iu:rv\^j^v^L  >a:  w^  :t$4S.<«i  Aac  xt  z^  |adge  advocate 
>it;iu^ii  :N'j      v.:-*,^!^',^^  vN<:  :b^y  Sf  iCufttCiJi^i  ^j  aat  <xp«R.  9i>  the  court  wlU 

l.;^i::,  vVI.  Kkvnx  Rvkvk    v-*.^r.* >?r  of  :h^vXH;rt' A>KiEAnce  Depart- 

otw?*.:.  I"    >.    Vr't*.^.  ;ft  w*.;:v^  :Vr  :h^  vrvt«ciic:ciu  buing  duhr  sworn* 
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Q.  How  long  have  you  been  in  the  Ordnance  Department,  Col- 
onel ? — A.  Twenty-eight  years. 

Q.  During  this  time  I  suppose  you  have  become  more  or  less 
familiar  with  the  various  classes  of  cartridges  used  in  the  army 
rifle? — ^A.  At  various  times. 

Q.  Are  you  more  or  less  familiar  with  the  cartridges  used  by  the 
rifles  of  otlier  countries? — ^A.  I  am  not. 

Q.  You  could  tell,  could  you,  a  cartridge  used  by  the  army  service 
rifle  of  to-day  if  you  saw  it? — ^A.  Oh,  yes. 

Q.  And  could  you  tell  one  that  had  been  used  just  previous  to  the 
present  service  rifle  ? — ^A.  I  could. 

Q.  I  would  like  to  place  before  you  certain  cartridges  and  have 
vou  tell  the  court  what  they  are,  to  the  best  of  your  knowledge  and 
belief. — ^A.  This  cartridge  case  was  manufactured  at  the  Frankford 
Arsenal  in  1904,  and  was  for  what  is  known  as  the  Krag-Jorgensen, 
caliber  .30,  model  1903.  Something  has  been  done  to  that;  it  has 
been  shortened  in  some  way  and  the  bullet  appears  to  bear  marks  of 
having  been  apparently  inserted  in  some  rifle  having  a  chamber  too 
short  for  it.  That  cartridge  is  marked  "  IIIII  "  on  the  exterior  sur- 
face. I  don't  know  how  many  marks  are  intended  there,  but  this 
case  is  likewise  a  case  manufactured  at  the  Frankford  Arsenal  in 
1905,  and  was  intended  for  use  in  the  magazine  rifle,  model  1903, 
and  it  is  what  is  known  as  model  1903  ammunition.  There  is  a 
mark  around  the  mouth  or  neck  of  this  case  which  I  do  not  under- 
stand. That  bullet  is  marked  "  I.''  This  is  a  cartridge  known  as 
model  1903,  and  is  for  the  magazine  rifle,  model  1903,  and  was  made 
at  the  Frankford  Arsenal  in  January,  1906,  and  it  is  marked 
^'  IIIIIII."  This  cartridge,  marked  "  IIII^"  was  made  at  Frank- 
ford Arsenal  in  1901,  and  is  what  is  known  as  model  '98  ammunition, 
being  intended  for  use  in  the  Krag-Jorgensen  rifle.  This  is  a 
cartridge  known  as  model  1903,  and  is  for  use  in  the  magazine  rifle, 
model  1903 ;  it  was  made  at  the  Frankford  Arsenal  in  January,  1906, 
and  is  marked  "  III."  This  cartridge  marked  "  II "  on  the  case  is 
a  cartridge,  model  1903,  for  use  in  the  United  States  magazine  rifle, 
caliber  .30,  model  1903,  and  was  niade  at  the  Frankford  Arsenal,  in 
October,  1905.  There  is  a  crimping  on  the  neck  about  that  that  I 
don't  recognize.  This  cartridge  marked  "  IIIIII "  on  the  case  is 
what  is  known  as  ammunition,  model  1898,  for  use  in  the  Krag- 
Jorgensen  rifle,  and  made  at  the  Frankford  Arsenal  in  September, 
1901. 

Q.  I  will  introduce  these  two  objects  and  ask  you  to  identify 
them. — ^A.  This  clip  is  identical  in  appearance  with  the  one  which  is 
used  with  the  present  model  of  magazine  rifle.  This  is  a  bandolier, 
such  as  ammunition  is  at  present  issued  in. 

CEOSS-BXAMINATION. 
QUESTIONS   BT   COUNSEL  FOB  THE   AGGUSEa 

Q.  Colonel,  all  that  ammunition  comes  in  that  form,  whether  it 
comes  for  the  Government  or  otherwise? — A.  How  is  that? 

Q.  Does  all  this  ammunition  for  the  new  Springfield  guns  come  in 
that  form,  whether  used  by  the  Government  or  not,  or  are  these 
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bnnrloliers  used  exclusively  for  the  Government? — A.    I  do  nnt  know 
that. 

Q.  All  this  ainmunition  that  you  have  identified  here  is  ammuni-l 
tion  tliat  is  used,  or  has  been  used,  in  the  Government  rifle,  either  the 
present  new  Springfield  or  the  old  Krag- Jorgensen  ? — A.  I  have  no 
doubt  in  regard  to  the  ammunition,  which  is  for  the  present  maga-- 
zine  rifle*    I  haven't  any  doubt  as  to  the  cartridges  I  have  identified^ 
as  pertaining  to  the  Krag-Jorgensen  gim.    Ordmarily  Frank  ford's 
mark  is,  now,  as  j^ou  see, ''  F*  A.'*    This  is  marked  simply  •'  Fj"  but  I 
fi^rmly  believe  that  is  Krag- Jorgensen  ammunition. 

Q,  It  is  a  little  shorter  than  the  new  ammunition  ? — A,  I  am  not 
familiar  with  the  exact  dimensions;  I  simply  can  teU  by  comparison 

OGh% 

Q.  Are  you  familiar  with  these  various  other  ammunitions  I  have 
spoken  of? — A.  I  am  not. 

Q.  So  that  a  cartridge  made  just  like  that^  for  instance,  for  one  of 
the  other  guns— for  instance,  for  my  Savage — you  would  not  know 
whether  it  was  this  or  the  Savage? — A.  I  could  only  tell  by  the 
markings  on  the  base. 

Q,  That  is  the  only  means  of  identification! — A,  That  is  the  only 
identification  I  would  have  except  a  trial  by  gauges  or  in  the  rirfe 
itself. 

Q.  Do  you  know  what  that  is  used  fori  (Hands  witness  cartridge 
he  fi.rst  identified.) — A.  I  do  not. 

Q.  Is  that  the  guard  ammunition  or  gallery  practice  I — A.  I  have 
never  examined  personally  a  single  guard  cartridge.  Since  they  have 
been  used  I  have  only  had  to  do  with  their  issuance  in  quantities  and 
it  never  has  been  necessary  for  me  to  ever  break  a  package, 

Q.  They  are  not  manufactured  down  at  your  place  at  all? — A-  No, 
sir. 

(The  witness  was  then  excused.) 

Felix  Valdez  CAT^nBRONj  a  witness  for  the  prosecution,  being  duiy 
fiworn,  testified  as  follows : 

DIRECT  EXAMINATION. 

(The  witness  was  sworn  through  an  interpreter,) 
Q.  Do  vou  speak  English  I — A.  No,  sen  or. 
Counsel  for  the  accused : 

I  don't  tbiak  tbat  oatli  was  Interpreted  exactly  ae  you  gave  It    liet  hlni 

repent  It 

(Interpreter  repeated  the  oath  to  the  witness*) 

Counsel  for  the  accused : 

It  Is  not  the  oatb  as  It  waa  glTea- 

(The  interpreter  then  repeated  the  oath  after  the  judge-advocate.) 

Q.  Just  give  your  name,  your  residence^  and  your  occupation. — 
A*  Felix  Valdez  Calderon. 

Q„  Your  residence  ?— A.  In  Brownsville. 

Q.  Occupation ! — A*  City  police. 

Q.  What  was  your  occupation  on  August  1^  and  14,  19061 — A.  I 
was  named  in  the  point  of  the  city  of  Bru wni^ville. 
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Q.  What  do  you  mean  by  being  named  in  a  point  of  the  city  of 
Brownsville? — ^A.  Between  two  streets  in  the  city  of  Brownsville. 

Q.  Do  you  mean  posted  as  a  policeman? — ^A.  Yes,  sir. 

Q.  Where  were  you  about  6  a.  m.  of  August  14,  1906  ? — ^A.  I  was 
accompanying  the  commander  of  the  Brownsville  police. 

Q.  What  is  his  name? — ^A.  George  Connor. 

Q.  Were  vou  in  the  neighborhood  of  the  Miller  Hotel  about  this 
time  ? — ^A.  We  entered  in  Siat  direction  by  the  alley  in  the  direction 
of  the  Miller  Hotel  through  the  alley. 

Q.  From  what  direction? — ^A.  In  the  direction  of  the  Miller  Hotel, 
through  the  alley. 

Q.  vVhere  were  you  proceeding  from? — A.  We  was  going  from  the 
market  and  entered  the  alley  that  turns  to  the  Miller  Hotel. 

Q.  Did  you  see  anyone  in  this  alley  about  this  time? — ^A.  Almost 
getting  out  of  the  alley  I  saw  Juan  Cerda,  an  old  man,  and  advanced 
a  little  in  front  of  the  commander  captain  of  the  police. 

Q.  What  was  Juan  Cerda  doing  about  this  tmie? — ^A.  I  saw  him 
stoop  and  grab  something,  and  I  advanced  to  see  what  he  was  doing. 

Q.  What  was  he  getting? — ^A.  I  asked  him  what  he  was  picking 
up,  and  he  said  that  he  had  found  something  that  looked  like  a  belt. 

Q.  Looked  like  a  belt  or  what? — ^A.  I  then  saw  it  and  took  it  and 
spread  it  out  and  told  him  to  give  it  to  me,  that  this  belongs  to  the 
black  troops,  so  as  to  ^ve  it  to  the  commander. 

Q.  Well,  what  was  this  object  that  you  thought  belonged  to  the 
troops? — A.  Because  at  this  time  there  was  no  more  scandal  than 
what  had  been  during  the  night. 

^Reporter  reads  last  question.) 

A.  It  is  something  what  we  call  bandolero. 

Q.  Do  you  know  what  a  bandolier  is? — ^A.  I  named  it  a  belt, 
where  you  put  in  cartridges. 

Q.  Would  you  recognize  one  if  you  saw  it? — ^A.  I  could  not  swear 
that  it  is  the  one  I  picked  up,  but  perhaps  could  distinguish  one. 

Q.  Was  it  similar  to  that?  (Hands  witness  bandolier.) — ^A.  En- 
tirely the  same. 

Q.  How  do  you  recognize  it  as  being  the  same  sort  of  bandolier 
as  the  one  found? — ^A.  It  had  all  these  little  boxes  the  same;  entirely 
the  same. 

Q.  About  what  place  was  this  bandolier  picked  up? — ^A.  Mr. 
Juan  Cerda  found  it  close  to  the  back  gate. 

Q.  The  back  gate  of  what?— A.  The  Miller  Hotel. 

Q.  How  far  from  Thirteenth  street? — ^A.  Just  what  you  would 
measure  the  width  of  the  street  and  the  entrance. 

The  court: 

What  was  the  last  part  of  that  answer? 

A.  It  measured  the  street  and  the  entrance.  The  street  was  about 
this  wide;  the  alley  goes  to  that  gate;  it  is  a  narrow  alley  just  as  you 
go  in. 

Q.  Do  I  understand  you  to  say  this  was  found  at  the  mouth  of  the 
alley  ? — A.  I  said  Juan  Cerda  found  it  inside  the  alley  and  gave  it 
to  me. 

Q.  About  how  far  inside  the  alley  off  Thirteenth  street? — ^A.  Just 
about  this  side  of  the  back  gate  I  met  Juan  Cerda. 

Q.  WTiat  became  of  this  bandolier? — ^A.  I  gave  it  to  the  com- 
mander. 
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Q,  After  you  took  the  bandolier  from  Jimn  Cerda  what  did  you 
do  then! — ^A.  I  went  to  picking  nn  blank  oartridg€?s — ^those  long  ones* 

Q*  What  do  you  mean  by  blank  cartridges! — ^^A.  Those  cartridges 
that  the  troops  use* 

Q.  Do  you  mean  by  blank  cartridges  cartridges  that  had  been 
akeady  discharged? — A.  I  found  some  with  bullets  also* 

Q.  \\niere  did  you  find  any? — ^A.  I  was  picking  them  little  by  little, 
and  where  I  found  a  whole  lot  was  on  Fourteenth  street,  just  down 
Fourteenth  street  whore  it  is  the  corner  of  an  alley  in  front  of  a 
house — ^I  can't  remember  his  name.  He  had  his  family  there^  but 
I  can't  remember  bis  name.  I  found  many  cartridges  there  and 
picked  up  some. 

Q*  About  how  many  I — A.  I  think  I  picked  there  over  fifteen  mv- 
sell 

Q.  What  did  you  do  with  these?— A,  I  picked  them  up  and  con- 
tinued down  the  alley, 

Q,  Did  you  see  any  officer  or  soldier  about  this  time? — A.  I  went 
when  the  morning  was  more  clear  and  you  could  see  a  whole  lot, 
and  close  to  the  alley,  by  the  wall,  a  gentleman  walked  out  with 
logginofs  on,  and  he  had  a  pistol  on  his  hip  and  a  red  belt;  he  wasn't 
a  soldier,  but  was  dressed  privately  just  like  a  citizen*  He  didu't 
have  leggings  like  the  ones  soldiers  usej  he  had  i^d  ones  of  leather. 

Q,  Ln  your  opinion,  was  this  man  an  officer  of  the  Army? — A.' 
Yes,  sir ;  he  was. 

Q,  Did  you  see  him  find  anything f — A*  He  picked  up  two  car- 
tridges and  went  up  to  the  wall,  where  you  could  see  a  negro  soldier 
with  a  big  gim,  and  showed  the  negro  the  cartridges,  because  I  saw 
them  in  his  hand. 

Q.  WTiere  did  he  pick  these  cartridges  up? — A.  Inside  the  alley. 

(The  witness  answered  the  last  question  without  it  being  inter- 
preted,) 

Th©  court! 


If  the  witness  can  talk  BngUsh 

Counsel  for  the  accused ; 

We  would  like  to  have  him  talk  It  If  he  can, 

(The  interpreter  asked  witness  if  he  could  speak  English  and  he 
answered:) 

A.  I  understand  one  or  two  words. 

Q.  Was  there  anything  in  this  bandolier  you  saw  Juan  Cerda  pick 
up? — ^A*  I  think  there  was  a  little  empty  box;  I  am  not  sure. 

The  court  then  took  a  recess  until  4  oVlock  p*  m.,  at  which  hour 
the  memljers  of  the  court,  the  judge-advocate,  the  accused,  his  counsel, 
and  the  reporter  resumed  their  seats. 

CfiOSS-EXAiflNATION- 

qUESTIONS    BY    COUNSEL   FOB  THE   AOCUHD^ 

Q,  How  long  hare  you  been  a  policeman? — ^A*  Some  seven  or 
eight — close  to  eight  years. 

Q.  Are  you  an  American  citizen? — ^A,  Yes,  sir. 

Q.  Where  did  you  start  from  with  the  chief  of  police  the  morning 
of  the  14th !— a/  From  the  marketb 
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Q.  What  time? — ^A.  The  morning  was  almost  arriving. 

Q.  What  hour  was  it? — ^A.  I  am  not  sure  what  time  it  was,  but  day 
was  coming  on. 

Q.  Was  the  sun  shining? — ^A.  Not  yet. 

Q.  Where  did  you  so  to  first? — ^A.  He  and  I  entered  the  alley 
that  goes  to  the  Miller  Hotel. 

Q.  How  did  you  get  there?  Tell  us  what  streets  you  went  over? — 
A.  We  went  down  Twelfth  street,  entered  the  alley  called  El  Gayo, 
the  corner  of  the  alley  that  goes  directly  to  the  Miller  Hotel. 

Q.  Where  is  the  market! — ^A.  Between.  Twelfth  and  Eleventh 
streets. 

Q.  And  what  other  streets? — ^A.  Only  those  two. 

Q.  Does  no  street  pass  it  on  the  other  two  sides? — ^A.  There  is. 

Q.  What  are  they  t — ^A.  One  is  Tenth  and  the  other  is  Thirteenth. 

Q.  He  don't  understand.  I  am  asking  about  the  four  Greets  that 
pass  on  the  four  sides  of  the  market. — ^A.  We  went  through  therei 

Q.  No;  he  hasn't  answered  it  y^t.  I  want  to  know  what  four 
streets  are  on  the  four  sides  of  the  market? — ^A.  The  streets  are 
recognized  as  Eleventh,  Twelfth,  Thirteenth,  and  Fourteenth. 

Q.  What  streets  run  the  other  direction  by  the  market? — ^A.  I 
don't  know  them  by  name,  but  there  is  one  street  running  on  each 
side. 

Q.  He  doesn't  know  the  name  of  them  ? — ^A.  I  am  not  sure  whether 
they  call  one  of  them  Isabel  or  not,  and  I  don't  know  the  other  one. 

Q.  What  does  he  call  this  alley  that  passes  by  the  Miller  Hotel  ? — 
A.  It  is  known  as  the  "  Callejon  del  Gayo  "  that  goes  up  to  the  Miller 
Hotel. 

Q.  Is  that  the  same  alley  that  passes  directly  by  the  Cowen 
house  ?— A.  What  is  that  ?     Cowen  ? 

(Eeporter  reads  last  question.) 

A.  Louis  Cowen  ? 

Q.  Yes. — A.  Yes,  sir. 

Q.  Now,  he  passed  down  that  alley  from  Twelfth  to  Thirteenth 
street,  did  he? — A.  Yes,  sir. 

Q.  And  where  was  this  Juan  Cerda  when  he  first  saw  him  ? — A.  I 
saw  him  coming  a  little  on  the  other  side  of  the  back  gate  when  I  saw 
him. 

Q.  Where  was  the  witness  when  he  first  saw  him? — ^A.  The  com- 
mander and  I  hadn't  passed  the  street  when  I  saw  Juan  Cerda  in 
front. 

Q.  Not  passed  Thirteenth  street? — ^A.  Not  passed  Thirteenth  street. 

Q.  They  were  still  in  the  alley  on  the  further  side  of  Thirteenth 
street  ? — A.  We  were  still  on  the  inside  of  the  alley  and  we  were  on 
this  side  of  Thirteenth  street;  then  I  crossed  to  the  other  side  to  go 
with  Juan  Cerda. 

Q.  Was  Juan  Cerda  inside  the  gate  of  the  Miller  Hotel  ? — ^A.  Not 
inside. 

Q.  Does  that  gate  open  out  into  the  alley  or  open  into  the  yard  ? — 
A.  T  am  not  sure  on  which  side  it  opens. 

Q.  Well,  was  it  open  that  morning? — ^A.  I  am  not  sure  whether 
it  was  open. 

Q.  Well,  whereabouts  exactly  did  Juan  Cerda  pick  up  this  thing? — 
A.  He  was  a  little  on  the  other  side  of  the  gate,  I  imagine;  I  am  not 
sure  whether  he  was  right  in  front  the  gate  or  a  little  on  the  other  side. 


438 


APJfBAY  AT    BEOWKSVILKE,   TEXAS. 


IFBJS.20ai 


Q.  Did  he  actually  see  him  pick  up  this  thing? — ^A,  I  did* 

Q.  Wh-dt  did  he  do  with  it  when  he  picked  it  iip?~A-  After  salut- 
ing him  I  asked  him  what  he  bad  found. 

Q.  No;  what  did  he  do  with  it  when  he  picked  it  upf^A,  He  had 
it  ill  his  hand. 

Q*  Did  he  pick  up  anything  else  besides  that?^^A.  Who! 

Q.  Juan  Cerda* — A*  He  only  gave  me  that  bandolier, 

Q,  What  is  this  Juan  Cerda's  business? — A,  He  is  a  poor  manf 
he  is  a  vegetable  man. 

Q,  What  did  he  say  to  Juan  Cerdaj  exactly? — ^A,  "RTiat  he  had 
found  and  he  said,  ''This  thing." 

Q.  Is  that  all  he  said  to  him? — A,  No.  "Give  it  here;  that  is 
something  tbat  belongs  to  the  negro  soldiers,^' 

Q.  Is  that  all  he  said^ — the  witness?— A.  He  gave  it  to  me  and  I 
gave  it  to  the  commander. 

Q.  Is  that  the  commander  of  police  he  is  talking  about? — A.  Yes, 
sir;  commander  of  police, 

Q.  Did  this  witness  pick  up  any  shells  at  this  place! — A,  From 
there  I  started  picking  up  shells. 

Q.  How  many  did  he  pick  up  right  thexe? — ^A*  I  am  not  sure 
whether  I  picked  up  two  or  three,  and  I  went  pickiiog  on  as  I  went* 

Q.  Did  he  pick  up  any  outside  the  alley? — A,  Outside  of  which 
part  of  the  alley  ? 

Q.  There  at  the  Miller  Hotel? — A.  I  picked  up  there  two  or  three; 
perhaps  more. 

Q,  Well,  did  he  pick  up  any  except  in  the  alley  itself?  That  is 
what  I  want  to  know. — A.  I  crossed  Fourteenth  street  and  right  in, 
front 

Q.  No;  I  don't  want  that.  What  I  want  to  know — I  have  no 
objection  to  that  going  in  the  record,  but  it  is  not  in  answer  to  my 
question — whether  right  there  at  the  Miller  Plotel  he  picked  up  any 
except  in  the  alley  itself? — A.  Those  are  the  ones  I  am  making  ref- 
erence to. 

Q.  Ask  him  if  he  understands  a  plat  or  drawing. — A,  No,  sir, 

Q.  Well,  did  he  pick  up  any  on  Thirteenth  street,  directljr  on  the 
street? — A,  No,  sir;  just  as  you  cross  Thirteenth  street  I  raised  the 
first  shell,  and  I  think  it  was  two  or  three. 

The  judge-advocate ; 

DW  be  not  say  the  mouth  of  the  aUey? 

Counsel  for  the  accused ; 

I  uaderBtood  htm  to  say  within  the  mouth  of  the  alley, 
have  you  repeat  It 

(Interpreter  repeats  question.) 

A.  Right  in  the  corner  of  the  alley  on  the  other  j^ide  of  the  street. 
When  day  was  coming  on  the  commander  and  myself  were  there^  and 
we  could  see  Juan  Cerda  in  the  distance. 

The  court: 

That  la  not  Interpretecl  fully,  Mr.  luterpreter.    What  Is  the  last  answerl 

(Eeporter  reads  last  answer,) 

Q.  Now  tell  the  court  where  you  found  the  next  cartridges! — ^A- 
Just  as  I  crossed  Fourteenth  street  right  in  the  corner  where  it  makes 
a  corner  on  one  and  the  other  side. 

Q,  He  didn't  find  any  more  until  after  he  had  crossed  Fourteenth 
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street? — ^A.  Up  that  way  there  wasn't  any  more;  right  there  I  picked 
up  some.  I  picked  up  some  right  in  front  of  Louis  Cowen's,  ana  there 
was  many  shells. 

Q.  Well,  that  was  on  Fourteenth  street? — ^A.  On  the  other  side, 
right  in  front  of  the  mouth  of  the  alley. 

Q.  Did  he  go  down  Fourteenth  street  toward  Elizabeth  street 
from  there? — A.  No,  sir;  I  went  down  the  same  alley  toward  the 
post. 

Q.  How  close  to  the  wall  did  jou  go? — A.  Very  close.  When  that 
member  was  coming  out,  or  soldier 

Interpreter : 

"Jefe"  he  caUs  It,  and  that  Is  a  ''boss/'  hut  he  tnay  be  a  lieutenant  or 
captain. 

The  court: 

Please  have  him  repeat  his  answer. 

A.  I  went  down  the  alley  until  very  close  to  the  wall,  when  an 
official — I  don't  know  whether  he  was  a  lieutenant — who  had  on  red 
legmngs,  and  a  pistol  at  his  waist 

(Keporter  reads  the  answer  at  request  of  court.) 

A.  Did  you  want  me  to  finish  tellmg  this? 

A  member  of  the  court : 

I  submit  that  it  wasn't  translated  correctly. 

Counsel  for  the  accused : 

I  ask  the  court  if  we  can't  have  a  little  more  accurate  interpretation  of  thLi 
witness's  testimony.  It  is  very  unsatisfactory  when  you  don't  either  get  the 
question  or  the  answer  placed  exactly  as  you  intended  it  I  don't  think  we  are 
getting  good  results  with  this  witness  and  I  am  sure  the  witness  don't  under- 
stand and  the  court  don't  understand.  I  am  not  a  finished  scholar  in  Spanish, 
yet  I  don't  believe  that  last  question  was  Interpreted  properly,  and  I  will  ask 
the  court  If  It  won't  suspend  proceedings  until  we  can  get  an  interpreter  that 
can  interpret  the  proceedings  accurately. 

The  interpreter : 

I  have  been  interpreting  to  the  best  of  my  ability.  As  far  as  I  have  under- 
stood him,  I  have  submitted  it.  I  would  like  to  see  any  part  of  it  that  has  not 
been  Interpreted  right,  so  as  to  give  my  advice  about  it 

A  member  of  the  court: 

I  raised  the  objection.  He  said  "  Wall  of  the  garrison ; "  the  words  "  Of  the 
garrison  "  were  not  translated. 

Counsel  for  the  accused: 

He  said  he  went  down  the  entire  length  of  the  alley,  which  wasn't  translated. 
Now,  there  has  been  so  many  of  these  omissions  that  we  don't  feel  warranted 
in  going  ahead  with  the  cross-examination  unless  you  insist  on  It. 

(The  court  then  instructed  the  witness  to  go  slow  in  his  talk,  and 
also  cautioned  the  interpreter.) 

(The  reporter  read  tne  last  question,  as  follows:  "  Q.  How  close 
to  the  wall  did  you  go?  ") — A.  A  very  close  distance,  where  you  could 
distinguish  persons.     The  morning  was  clear. 

Q.  Where  was  this  officer  when  you  saw  him? — ^A.  He  went  out 
in  the  direction  of  the  alley. 

The  interpreter :  ^ 

May  it  please  the  court,  the  witness  himself  gets  me  mixed  up  in  the  trannla- 
tion  of  this  transaction  and  that  is  why  I  can  not  give  a  full  and  distinct  trans- 
lation of  it    I  can  only  give  a  substance  of  what  he  means. 
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The  court: 

That  is  what  they  don't  want  you  to  do. 

A  member: 

I  would  like  to  say  that  I  understand  Spanish  myself,  and  the  witness 
answers  so  that  it  can  not  be  intelligently  interpreted. 

(The  court  again  instructed  the  witness  to  talk  more  slowly.) 
(The  reporter  then  read  the  last  question,  as  follows :  "  Q.  Where 
was  this  officer  when  you  saw  him?  ")     Q.  Exactly;  where  was  this 
officer  when  you  first  saw  him? — ^A.  He  went  to  the  mouth  of  the 
alley. 

A  member: 

He  said  •*  Sallo,**  which  means  "  Was  going  out" 

A.  He  was  going  out  of  the  gate  to  the  mouth  of  the  alley. 

Interpreter : 

He  didn't  say  **  gate ;  "  he  just  said  going  out    If  you  want  me  to  add  some 
to  my  translation  I  will  do  it 

A  member : 

That  thing  is  entirely  unintelligible  and  I  don't  understand  It 

The  court: 

I  think  you  had  better  suspend  the  examination  of  this  witness  and  secure 
the  serylces  of  another  Interpreter — an  older  interpretei. 

The  court  then,  at  4.27  o'clock  p.  m.,  adjourned  to  meet  at  10 
o'clock  a.  m.  on  February  21, 1907. 

Chas.  E.  Hay,  Jr., 
Captain  and  Judge-Advocate,  J vdge- Advocate. 


Headquarters  Depart^ibnt  of  Texas, 

San  Antonio,  Tex.,  February  il,  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:    All  the  members  of  the  court  and  the  judge-advocate. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  of  February  20  was  dispensed  with. 
Mr.  Tarver  Bee  was  duly  sworn  as  interpreter. 

Felix  Valdez  Calderon  was  reminded  that  he  was  still  under  oath. 

CROSS-EXAMINATION   CONTINUED. 

Q.  Ask  him  exactly  where  he  picked  up  the  first  shells. — K.  Pass- 
ing Thirteenth  street,  entering  in  the  alleyway  of  the  Hotel  Miller. 

Q.  Was  it  within  the  alley,  or  was  he  still  on  TTiirteenth  street? — 
A.  Thirteenth  street,  on  the  edge  of  the  comer  of  the  alley. 

Q.  How  many  did  he  pick  up  in  the  alley  there? — ^A.  Two  or  three; 
not  certain ;  it  may  have  been  more. 

Q.  Did  he  pick  up  any  more  shells  or  cartridges  than  the  first  two 
or  three  named  in  that  immediate  vicinity? — A.  Yes;  I  lift  up  more. 

Q.  In  that  immediate  place? — A.  All  down  the  alleyi  coming  out 
on  Fourteenth  street 
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Q.  How  many  did  you  pick  up  before  you  cot  to  Fourteenth 
street? — A.  Only  those  first  that  he  picked  up  at  Sie  entrance  of  the 
alley. 

Cl.  How  many  did  you  pick  up  at  the  crossing  of  the  alley  and 
Fourteenth  street? — ^A.  He  is  not  certain,  but  it  is  more  than  16 
shells. 

Q.  Did  he  pick  up  any  cartridges  at  that  point? — ^A.  He  says  he 
is  not  certain  whether  two  or  three  with  balls — ^bullets  would  to  the 
word. 

Q.  Did  he  pick  up  any  cartridges  or  shells  on  Fourteenth  street 
to  tiie  right  or  left  of  the  alley? — A.  In  the  alley  is  where  he  lift  up 
the  shells. 

Q.  Repeat  the  question  please.  Did  you  pick  up  any  cartridges  or 
shells  in  Fourteenth  street,  to  the  right  or  to  the  left  of  the  alley? — 
A.  He  wants  to  know  if  he  can  explam  how  that  street  runs  there? 

Q.  We  know  how  it  runs.  We  want  to  know  if  he  picked  up  any 
on  Fourteenth  street,  f|.way  from  the  alley,  on  eiliier  side. — ^A.  On 
both  sides  in  the  alley  in  front  of  Louis  Cowen's  house.  • 

Q.  Did  he  pick  up  some  on  Fourteenth  street,  directly  in  front  of 
Louis  Cowen's  house? — ^A.  Inside  the  alley. 

(With  the  permission  of  the  court  the  interpreter  then  took  witness 
to  the  map  and  explained  it  to  him  thoroughly.) 

Q.  Ask  him  whether  immediately  in  front  of  Louis  Cowen's  house 
on  Fourteenth  street  he  found  any  cartridges  or  shells. — A.  No,  sir. 

Q.  Did  you  find  any  on  Fourteenth  street  in  front  of  the  house  of 
Mr.  Garza  ? — A.  Inside  of  the  alley. 

Q.  Ask  him  whether  he  found  any  on  Fourteenth  street — ^A.  No, 
sir. 

Q.  Did  he  find  any  in  the  alley  on  the  side  of  Fourteenth  street 
away  from  the  garrison  ? — A.  Those  that  he  lift  up  on  the  comer  of 
the  Hotel  Miller. 

Q.  Where  did  he  find  the  next  ones  in  the  alley— what  point? — 
A.  Going  into  this  alley.  (Witness  here  places  his  finger  on  the 
alley  southeast  of  Fourteenth  street,  and  between  the  houses  of 
Louis  Cowen  and  Mr.  Garza.) 

Q.  How  many  did  he  find  there? — ^A.  From  fifteen  up. 

Q.  Is  that  as  near  as  he  can  recall  the  number? — A.  He  is  not 
certain,  but  something  like  that. 

Q.  Can  he  tell  us  whether  he  found  any  cartridges  there? — A. 
Those  that  he  found — he  found  some  with  bullets  in  them. 

Q.  Does  he  remember  how  many  he  foimd  with  bullets? — ^A.  No, 
sir ;  whether  it  was  two  or  three — it  was  not  many. 

Q.  Does  he  know  whether  he  found  those  two  or  three  there  or  at 
another  point? — A.  Found  them  there. 

Q.  Where  did  he  go  to  from  there — from,  the  mouth  of  the  alley,  I 
mean? — A.  Going  down  the  alley,  looking  for  more  shells. 

Q.  How  close  to  the  garrison  wall  did  he  go? — ^A.  Right  close  to 
the  wall  of  the  garrison. 

Q.  Did  he  go  out  of  the  mouth  of  the  alley  into  the  road  by  the 
garrison  wall  f- — A.  No,  sir. 

Q.  How  far  from  that  was  he? — A.  A  short  distance,  he  says. 

Q.  Tell  him  to  show  the  court  what  the  distance  was  irom  the  road 
to  where  he  stopped. — A.  He  is  not  certain,  but  about  as  far  from 
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here  to  the  corner  of  the  roonij  more  or  less.     (Distance  indicated^ 

about  50  feet.) 

Qt  Where  was  the  officer  when  he  first  saw  him? — A.  He  came  out 
of  the  alley,  he  thinks;  he  was  standing  there  looking  down. 

Q*  He  came  out  of  the  alley  f — A.  He  came  from  the  street,  and  he 
says  it  is  very  narrow  there  next  to  the  walh  He  came  in  toward 
the  alley  and  'was  looking  down  toward  the  ground. 

Q.  How  far  did  he  come  down  the  alley  toward  the  witness  from 
along  the  street  by  the  garrison  wall? — A.  Very  little,  and  he  re- 
mained standing.  ^  ^  . 

Q.  How  long  did  the  witness  remain  there,  and  how  long  did  the 
officer  remain  there? — A.  Just  saw  him  stoop  down  and  pick  up 
some  cartridges  and  go  in  and  hand  them  to  a  negro  who  was  inside 
the  wall. 

Q.  He  is  certain  he  saw  him  hand  them  to  a  negro  inside  the 
wallf — ^A.  He  did  not  see  him  deliver  them. 

Q.  What  did  he  see  him  do  to  this  negro  inside  the  wall?— A.  The 
negro  was  inside  the  wall,  with  a  gun  m  his  handj  and  he  went  up 
there  and  stooped  before  he  got  there,  and  then  he  showed  him  the 
shells. 

Q.  He  is  certain  he  showed  him  the  shells? — ^A*  Yes,  air. 

Q.  Can  you  read? — ^A-  Very  little.  ~ 

Q.  Can  you  write? — ^A*  Only  write  his  name, 

Q,  Can  you  read  English  ? — A.  Less. 

Q.  Ask  him  how  he  distinguished  tho.^  marks  on  the  bandolier 
that  he  spoke  of  yesterday  if  he  can't  read. — A.  He  says  that  he  has 
not  said  here  nor  there  either  that  he  ever  saw  those  marks. 

Q.  What  did  he  distinguish  it  by?— Ap  He  says  because  Juan 
Cerda  gave  it  to  him  in  his  hand. 

Q.  He  said  that  they  were  "exactly  equal."  Ask  kim  how  he 
knew  that. — A.  He  said  yesterday  it  was  exactly  like  that  one  (pick- 
ing up  a  bandolier  from  the  table). 

Q.  Tell  the  court  how  he  knows  it — A.  Because  he  saw  it  in  his 
hands;  one  like  that  one;  Juan  Cerda  gave  him. 

Q,  Ask  him  if  he  understands  the  nature  of  an  oath, — A.  Yes,  sir, 

Q,  Wliut  is  the  oath  that  was  administered  to  you? — A.  Tell  the 
truth,  and  he  comes  to  tell  the  truth  only. 

Mr.  Herbert  Elkins,  a  witness  for  the  prosecution,  was  duly 
Bwora,  and  testified  as  follows: 

DIRECT  EXAMINATIOir 


QUESTlOIfe   BY   THE  JtrDaK-ADTOCATt 

Q,  Please  give  vour  name,  residence,  and  occupation. — A.  Herbert 
Elkins,  Brownsvifle,  Tex. ;  hotel  clerk. 

Q.  Where  were  you  living  on  August  13,  1906?^ — A-  I  was  living 
in  the  Leahy  Hotel,  Brownsville. 

Q.  Wliere  were  you  about  midnight  August  13,  1906? — A.  I  was 
in  the  hotel,  in  my  room, 

Q.  Did  anything  unusual  occur  upon  this  night  ?  If  so,  state  fully 
to  the  court  what  vou  saw  and  heard. — A.  I  returnod  to  my  room 
about  11,80}  and  about  five  minutes  till  12  I  heard  some  sJioatiiig 
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down  between — ^it  was  just  inside  the  wall  or  just  outside  of  it,  close 
on  to  the — I  don't  know  what's  the  number  of  the  barracks— it  is  the 
second  one  from  the  river.  They  shot  there  a  good  many  times — 
I  don't  know  just  how  many — and  I  thought'  it  was  a  fire;  but  a 
little  later  I  saw  two  men,  two  nigger  soldiers  coming  up  the  alley, 
the  alley  that  opens  east  of  the  Cx)wen  house  and  opens  into  Four- 
teenth street. 

Q.  Who  were  these  mei;i? — ^A.  They  were  nigger  soldiers. 

Q.  How  did  you  recognize  them  as  sudi? — ^A.  By  the  way  they 
were  dressed,  and  I  knew  they  were  nigsers  by  looking  at  them. 

Q.  Describe  their  dress,  if  you  can. — ^A.  They  had  on  khaki  pants, 
leggings,  and  they  had  on  belts,  and  one  or  two  of  them  had  on  those 
light  summer  shirts,  and  some  of  them  had  on  coats — ^whether  they 
had  on  caps  or  hats-— some  of  them  had  on  caps  and  some  hats;  but 
the  two  I  saw  in  lead,  I  don't  know  what  they  nad  on,  I  didn't  notice. 

Q.  What  did  these  two  men  you  saw  in  lead  do? — ^A.  They  seemed 
to  be  the  leaders.  They  were  m  advance  of  the  others  by  75  or  100 
feet.  They  came  up  the  alley  and  they  were  stooping  over  carrjdng 
their  guns,  and  as  they  got  close  to  the  comer  Oi  the  alley  opening 
by. the  Cowen  house,  close  to  Fourteenth  street,  one  of  them  got  into 
a  mudhole  there,  just  about  6  feet  down  the  alley  from  Fourteenth 
street,  and  he  pulled  himself  out  and  got  on  the  sidewalk  near  the 
other  side  of  the  alley  from  the  powen  house 

Q.  You  say  pulled  himself  out.  Did  he  actually  fall  down  in  it? — 
A.  No;  he  didn't  fall.  He  just  kind  of  bogged  up  in  it.  As  he  got 
out  the  other  man  that  was  with  him  was  a  few  feet  behind  him.  He 
told  the  other  negro  soldier  to  not  go  that  way,  to  come  toward  him — 
keep  out  of  the  mudhole. 

Q.  What  occurred  after  these  two  men  had  their  encounter  with 
the  mudhole  ? — ^A.  They  had  been  shooting  down  the  alley,  and  they 
had,  I  suppose,  about  two  or  three  shots  each,  shells  in  their  guns. 
They  emptied  them  toward  the  Cowen  house.  Then  they  put  in  new 
clips  and  one  of  the  men  had  trouble  in  getting  the  clip  m  his  gun 
and  he  got  the  other  to  help  him,  and  then  they  emptied  those  cTips 
and  put  in  new  clips,  but  did  not  fire  any  more.  They  started  up  the 
alley  back  of  the  Leahy  Hotel. 

Q.  In  what  direction  ? — ^A.  Direction  of  the  Miller  Hotel. 

Q.  And  passed  out  of  your  sight,  I  suppose? — ^A.  Yes;  they  passed 
up  out  of  my  sight. 

Q.  What  did  you  hear  after  this? — A.  About  a  squad  of  nejgro 
soldiers — about  8  or  15,  somewhere  along  there;  I  don't  know  just 
how  many — came  running  up  following  the  two  leaders  after  those 
had  got  out  of  sight,  but  when  they  got  to  the  corner  there  they 
didn't  seem  to  know  which  way  to  go,  but  part  of  them  started  up  the 
alley  like  the  two  leaders  went  and  part  started  down  Fourteenth 
street,  into  Elizabeth.  When  they  got  part  of  the  way,  just  about  in 
front  of  the  Cowen  gate  they  stopped,  like  they  didn't  know  which 
way  to  go ;  those  two  leaders  had  stopped,  I  suppose,  up  about  back 
of  the  hotel.  They  hollered  for  them  to  come  up  that  way  and  part 
of  them — I  don't  know  whether  all — turned  back  or  not,  but  part 
did,  and,  as  they  turned,  they  shot  about  three  or  four  times  into  the 
Cowen  house  from  the  front,  and  ran  up  the  alley. 

Q.  Were  there  any  words  of  command  given  for  the  firing  upon 
the  Cowen  house? — ^A.  You  mean  commanding  them  to  fire? 
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Q.   Yes. — ^A.  None  that  I  heard. 

Q.  At  what  gait  were  these  men  moving? — ^A.  They  were  running 
when  they  came  up  the  alley ;  they  were  stooping  over,  bending  over, . 
running. 

Q.  When  they  left  the  alley  did  they  also  run  then?  I  mean  to 
say  when  they  proceeded  on  down  past  the  Leahy  HoteL — A.  Yes; 
they  ran. 

0.  Did  you  see  those  men  at  any  time  later  in  the  evening? — ^A.  I 
saw  in  the  company  that  Captain  Lyon  took  out  that  ni^t — ^Mrs. 
Leahy  and  I  were  standing  in  the  gateway  of  the  hotel,  and  as  the 
company  came  by  they  stopped  here  on  the  sidewalk,  and  there  was 
one  m  the  company  who  stopped  in  about  6  feet  of  us,  and  he  said, 
with  an  oath,  that  he  would  come  back  to-morrow  and  finish  the  rest 
of  them 

Q.  Rest  of  what? — ^A.  He  would  kill  the  rest  of  the  white  people. 

Q.  Did  this  small  group  of  men  you  saw  by  the  Cowen  house 
doing  the  firing — did  you  see  them  again,  as  far  as  you  know  that 
night? — A.  I  didn't  see  them,  only  the  one  I  took  to  be  the  leader,  in 
the  company. 

Q.  You  happen  to  know  what  company  this  was  that  Captain  Lyon 
had  that  night? — ^A.  No,  sir;  Ivdo  not. 

The  court  then  took  a  recess  until  11.10  o'clock  a.  m.,  at  which  hour 
the  members  of  the  court,  the  accused,  his  counsels,  the  reporter,  the 
witness,  and  the  judge-advocate  resumed  their  seats. 

CROSS-EXAMINATION. 
QUESTIONS  BY   THE  ACCUSED. 

Q.  How  old  did  you  say  you  were? — A.  I  lack  a  few  months  of 
being  18. 

Q.  You  understand  the  nature  of  an  oath  ? — A.  Yes,  sir. 

Q.  And  the  effect  of  violating  it  is  what? — A.  Yes,  sir. 
^  Q.  Do  you  know  what  the  effect  is,  to  violate  that  oath? — ^A.  Yes, 
sir. 

Q.  And  what  is  it? — A.  Why,  it's  perjury. 

Q.  And  you  are  a  hotel  clerk,  you  sav  ? — ^A.  Yes,  sir. 

Q.  How  long  have  you  been  a  hotel  clerk? — ^A.  About  two  months. 

Q.  And  where  have  you  clerked? — A.  You  mean  clerk  in  a  store? 

Q.  As  a  hotel  clerk? — A.  Only  in  the  Leahy  Hotel. 

Q.  For  the  past  two  months.  What  did  you  do  before  that? — A. 
I  was  clerking  in  a  confectionery. 

Q.  Tell  the  court  exactlv  when  you  commenced  to  be  a  derk  for 
the  Leahy  Hotel. — A.  Well,  I  don't  know  exactly  when  I  commenced; 
it  was  somewhere  about  two  months  ago. 

Q.  Was  it  before  or  after  Christmas? — ^A.  It  was  after  Christmas 

Q.  Was  it  before  or  after  New  Year's? — A.  It  was  before  New 
Year's. 

Q.  How  long  before  New  Year's? — A.  Just  a  few  days. 

Q.  Then  it  was  between  New  Year's  and  Christmas? — ^A.  Yes,  sir; 
I  think  so. 

Q.  Where  were  you  born? — ^A.  I  was  bom  at  Sutherland  Springs, 
Tex. 


PiB. 21, 1907.1  AFFRAY  AT  BBOWNSVTLLB,   TBXA8.  446 

Q.  How  long  have  you  lived  in  Brownsville? — ^A.  Ever  since  July 
9,  last  year. 

Q.  What  did  you  do  before  you  went  to  Brownsville? — A.  I  at- 
tended school. 

Q.  At  your  home  at  Sutherland  Springs? — ^A.  No,  sir;  at  San 
Marcos.    State  Normal. 

Q.  Did  you  testify  before  the  grand  jury  ? — A.  Yes,  sir. 

Q.  Did  you  testify  before  Mr.  Purdy  and  Major  Blocksom? — ^A. 
Yes,  sir. 

Q.  Did  you  read  your  evidence  over  that  you  gave  before  Major 
Blocksom  and  Mr.  Purdy? — ^A.  Yes,  sir;  I  read  it. 

Q.  And  signed  it? — ^A.  Yes,  sir. 

Q.  And  swore  to  it? — ^A.  Yes,  sir. 

Q.  Do  you  know  who  you  swore  to  it  before? — ^A.  Major  Block- 
som. 

Q.  Didn't  you  subscribe  and  swear  to  that  before  Louis  Kowalski, 
clerk  of  the  district  court? — ^A.  Yes,  sir. 

Q.  But  you  were  first  sworn  by  Major  Blocksom  before  you  gave 
your  evidence,  were  you  not? — A.  Yes,  sir. 

Q.  So  you  gave  your  evidence  under  oath  and  afterwards  signed, 
or  subscribed  and  swore  to  it? — A.  Yes,  sir. 

Q.  What  had  you  been  doin^  the  night  of  the  13th  of  August? — 
A.  I  had  been  in  the  store  until  about  10.30,  I  suppose.  I  went  to 
the  hotel. 

Q.  What  hotel?— A.  The  Leahy. 

Q.  What  did  you  do  then  ? — A.  A  jroung  lady  there  wanted  me  to 
walk  over  to  the  Cowen  residence  with  her,  she  wanted  to  return 
some  papers.  There  was  a  children's  party  over  there.  I  walked 
over  with  her  and  we  went  in,  and  the  party  broke  about  11.30,  I 
think,  and  the  children  wanted  us  to  go  home  with  them.  We  saw 
the  crowd  of  them  home,  different  parts  down  next  to  the  post.  We 
came  back  and  I  had  just  gotten  up  to  my  room  and  gotten  to  bed 
when  the  shooting  commenced. 

Q.  You  were  in  bed  when  the  shooting  commenced  ? — A.  Yes,  sir. 

Q.  Do  you  remember  the  various  places  you  went  to  with  these 
children? — A.  I  remember  some,  not  all,  because  I  did  not  know 
them. 

Q.  How  long  did  it  take  you  to  do  that? — ^A.  It  took,  I  suppose, 
just  about  an  hour,  nearly  an  hour,  some  time  along  there. 

Q.  Then  you  must  have  commenced  what  time?— A.  About  11.30, 
I  suppose. 

Q.  1  say  what  time  must  you  have  commenced  to  go  around  taking 
these  children  home? — A.  I  don't  know  just  when,  somewhere  be- 
tween 11  and  11.30. 

Q.  And  it  took  you  an  hour  to  do  it  ? — A.  Somewhere  tess  than  an 
hour. 

Q.  How  much  less? — A.  I  don't  know,  I  didn't  time  it. 

Q.  What  time  did  vou  get  back  to  the  hotel?  Did  you  note  the 
time  then  ? — ^A.  I  got  back  about  twenty  minutes  'til  12  o  clock. 

Q.  You  noted  the  time  then  did  you? — A.  No,  sir;  I  didn't  note 
it;  but  I  know  it  was  just  a  few  minutes  later  until  the  shooting 
commenced. 

Q.  You  had  gotten  into  bed  ? — A.  Yes,  sir. 

Q.  And  you  were  asleep? — ^A.  No,  sir. 
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Q.  You  were  not  asleep? — ^A.  I  was  not. 

Q.  What  shots  did  ^ou  hear  first? — ^A.  I  heard  some  shots  down 
just  inside  or  just  outside  of  the  wall. 

Q.  Do  you  understand  a  plat,  a  plan  ? — A.  Understand  what? 

Q.  What  a  plan  is  or  a  plat? — A.  No,  sir. 

Q.  Do  you  know  what  that  is  there  hanging  on  the  wall? — ^A.  Yes, 
sir. 

Q.  What  is  it? — A.  It  is  a  map  or  a  plan  of  the  city. 

Q.  Can  you  by  examining  it  tell  what  the  different  things  are 
supposed  to  be  ? — ^A.  Yes,  sir. 

Q.  Streets? — ^A.  Yes,  sir. 

Q.  Do  you  know  where  Mrs.  Leahy's  hotel  is,  what  street  it  is 
on? — ^A.  Yes,  sir. 

Q.  Tell  the  court. — ^A.  It  is  on  the  comer  of  Elizabeth  and  Four- 
teenth. 

Q.  What  kind  of  a  building  is  it? — ^A.  The  front  part  of  it  is  a  one 
story,  and  the  back  part  is  a  two  story,  made  of  stone  or  brick. 

Q.  All  of  it  of  stone  or  brick? — A.  The  back  part  is;  the  front 
part — ^part  of  the  front  part  is  made  of  lumber,  I  tnink. 

Q.  When  you  say  of  stone  or  brick  can  you  tell  which  it  is? — ^A.  I 
know  the  back  part  is  made  of  brick. 

Q.  Does  all  of  it  set  right  on  the  street? — ^A.  Well,  the  front  part 
faces  on  Elizabeth  and  then  the  side  goes  down  from  the  comer  of 
Elizabeth  down  Fourteenth  to  the  alley. 

Q.  Is  it  directly  on  Fourteenth  street — that  is,  right  on  the  side- 
walk— all  of  it? — ^A.  Yes,  sir. 

Q.  You  are  sure  that  the  one-story  part  and  the  two-story  part 
are  both  directly  on  the  sidewalk? — A.  The  one-story  porch  is  on 
the  sidewalk. 

Q.  There  is  a  porch  to  it,  is  there? — A.  Yes,  sir. 

Q.  Will  you  go  to  the  map  and  show  the  court  where  that  is,  the 
Leahy  Hotel? — A.  Right  here. 

Q.  Point  out  the  Cowen  house. — A.  It's  right  here. 

Q.  What  are  the  numbers  on  those  two  houses,  respectively? — ^A. 
Three  and  two. 

Q.  What  are  the  other  houses  on  the  comer  there  of  the  alley? — ^A. 
Right  there? 

Q.  Yes. — A.  That  is  a  Mexican's  residence. 

Q.  Do  you  know  what  his  name  is? — ^A.  I  believe  it  is  Garza. 

Q.  What's  across  Fourteenth  street  from  that? — A.  Another  Mexi- 
can's house. 

Q.  Do  you  know  what  his  name  is? — A.  It  is  a  Mexican  widow. 
I  don't  know  her  name. 

Q.  Do  you  recomize  the  part  to  your  right  hand  there  on  the  plat 
off  from  the  town!    Do  you  know  what  t£it  is? — ^A.  Yes,  sir. 

Q.  What  is  it  supposed  to  be  ? — A.  The  barracks. 

Q.  The  whole  thmg,  I  mean;  the  other  side  of  the  road. — ^A.  The 
Government  reservation. 

Q.  Fort  Brown,  eh?— A.  Yes. 

Q.  Do  you  know  what's  supposed  to  be  the  barracks  there? — A. 
Yes,  sir;    these  four. 

Q.  Do  you  recognize  those  letters  there? — A.  Yes,  sir;  you  mean 
these  ? 
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Q.  Those  in  red.— A.  Yes,  sir;  the  companies. 

Q.  Those  indicate  the  companies  that  occupied  those  barracks. 
What  was  that  other  barracks  at  that  time? — ^A.  Which,  this? 

Q.  Yes. — A.  That  was  vacant. 

Q.  Do  you  know  what  that  is  up  there  marked  "A?"— A.  That's 
the  guardhouse,  I  think.  I  am  not  sure,  but  I  think  it  is  the  guard- 
house. 

Q.  Do  you  know  where  the*  officers'  quarters  are? — ^A.  Yes,  sir; 
right  here. 

Q.  Do  you  know  where  the  administration  building  is? — ^A.  Yes, 
sir ;  right  here. 

Q.  What's  that  building  nearest  to  you  there? — ^A.  That's  a  school. 

Q.  How  many  shots  did  you  hear  when  you  first  heard  shots? — 
A.  I  can't  say  just  how  many. 

Q.  Your  best  recollection. — ^A.  Some  16,  something  like  that — ^the 
best  I  could  tell — there  might  have  been  more. 

Q.  Do  you  think  there  were  more? — ^A.  Yes,  sir;  I  think  there 
must  have  been  more.    Anyway  there  was  about  16. 

Q.  Where  were  those  snots,  as  near  as  you  can  place  them? — 
A.  They  were  just  inside  the  wall  next  to  B  barracl^  I  think,  the 
best  I  could  place  them. 

Q.  You  thmk  they  were  right  next  to  what  is  called  the  B  barracks 
there? — ^A.  Yes,  sir. 

Q.  Oh,  show  the  court  where  you  were  at  that  time;  what  room 
you  were  in  in  the  Leahy  House. — ^A.  I  was  in  the  room  in  the  second 
story  back  of  the  Leahy  Hotel ;  it  is  the  room  nearest  the  alley. 

Q.  Next  the  alley  on  the  second  story? — ^A.  Yes,  sir;  and  on 
Fourteenth  street. 

Q.  How  many  windows  in  that  room  on  Fourteenth  street? — 
A.  One  opening  into  Fourteenth  street  and  one  on  the  other  side. 

Q.  Opening  toward  the  alley  you  mean? — A.  No,  sir;  not  toward 
the  alley. 

Q.  Opposite  practically  then  ? — ^A.  Yes,  sir. 

Q.  That  is  toward  the  town  ? — A.  Yes,  sir. 

Q.  Who  occupied  the  next  room  to  you  on  the  second  story? — 
A.  Judge  Parks. 

Q.  And  the  next  room  to  that,  who  occupied  it,  toward  Elizabeth 
street  ? — A.  There  was  a  hallway  next  to  it. 

Q.  Wasn't  there  another  room  beyond  the  hallway? — A.  Yes,  sir. 

Q.  Was  there  a  window  in  this  hallway  toward  the  garrison? — 
A.  Yes,  sir ;  I  think  there  is. 

Q.  Are  you  sure  about  it? — A.  No,  sir;  I  am  not. 

Q.  How  many  windows  toward  the  garrison  in  Judge  Parks's 
room? — A.  There  is  one. 

Q.  And  in  the  room  beyond  the  haU  toward  Elizabeth  street  how 
many  are  there? — A.  I  am  sure  there's  one. 

Q.  You  don't  know  whether  there's  any  more? — A.  I  don't  know 
whether  there's  any  more  or  not. 

Q.  Your  best  recollection  is,  then,  that  those  first  15  shots  were 
fired  right  close  to  B  barracks  there,  between  B  and  the  wall? — 
A.  Yes,  sir. 

Q.  And  you  are  quite  sure  they  were  inside  the  wall? — A.  I  am 
(juite  sure  they  were  either  just  outside  or  just  inside.  I  could  only 
judge  by  the  sound. 
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Q.  What  is  on  Fifteenth  street  on  the  other  side  of  the  wall  there 
by  B  barracks? — A,  You  mean  across? 

Q.  What  is  there — a  fence,  or  what  is  there? — ^A*  Just  across  from 
the  post  wall? 

Q.  Yes;  from  the  telegraph  office  down  to  the  alley! — A^  Besi- 
dences. 

Q.  Who  lives  there? — A.  I  could  not  tell  you. 

Q.  You  know  where  the  telegraph  office  is,  don't  you  ? — ^A.  Yes,  sir. 

Q.  You  know  who  lives  on  Siat  comer  there,  of  the  alley  and  f^- 
teenth  street — Cowen  alley  and  Fifteenth  street? — ^A.  No,  sir. 

Q.  Do  you  know  whether  there's  a  fence  along  there  on  this  alley, 
along  this  road,  Fifteenth  street,  from  the  comer  of  this  alley  down 
to  the  telegraph  office? — A.  Yes,  sir;  there's  a  fence  there. 

Q.  What  kind  of  a  fence  is  it? — ^A.  A  board  fence,  a  paling  fence. 

Q.  Not  a  solid  board  fence,  is  it? — ^A.  I  think  not — ^1  am  not  sure. 

Q.  Mi^ht  that  firing  have  been  inside  that? — ^A.  I  took  it  to  be 
just  outside  or  just  inside  the  post  wall. 

Q.  You  don't  think  it  could  have  been  inside  that  place  there? — ^A. 
It  could  have  been  there,  but  I  don't  think  it  was. 

Q.  Did  you  know  what  kind  of  sounds  these  first  15  shots  madet — 
A.  Made  a  sharp  report. 

Q.  All  of  them? — A.  Yes,  sir;  all  just  alike. 

Q.  And  they  all  went  off  together,  or  were  they  so  you  could  count 
them  readily? — ^A.  They  were  kind  of  scattered;  did  not  all  go  off 
at  once. 

Q.  Then  they  were  not  in  a  volley? — A.  No,  sir;  but  there  was 
some  volleys,  or  kind  of  volleys  fired. 

Q.  Right  at  that  time  ? — A.  Before  that.  I  don't  know  just  where, 
somewhere  down  there ;  some  volleys  fired.  Not  exactly  volleys,  they 
were  kind  of  scattered  shots. 

Q.  Do  you  know  what  a  volley  is? — A.  Yes,  sir. 

Q.  Tell  the  court  what  it  is. — A.  It  is  the  firing  of  all  guns  to- 
gether, so  it  would  sound  as  one  report. 

Q.  At  this  first  moment,  when  you  were  aroused  and  heard  this 
15  or  more  shots,  were  they  in  a  volley  or  were  they  scattered? — ^A. 
They  were  scattered. 

Q.  How  long  after  that  before  you  heard  more  shooting! — A.  Just 
a  few  seconds. 

Q.  You  are  very  sure  about  that? — A.  I  am  sure. 

Q.  AMiere  was  that  second  shooting? — A.  Just  a  piece  up  the  alley. 

Q.  Show  us  what  you  mean  by  a  piece  up  the  alley. — ^A.  Just  about 
here.  (Witness  indicates  on  map  directly  opposite  house  marked 
"  7."  in  the  alley.) 

Q.  How  many  shots  did  you  hear  at  that  point? — ^A.  There  were 
8  or  4  shots. 

Q.  Then  how  long  an  interval  before  vou  heard  some  niore 
shots? — A.  Just  a  few  seconds  longer,  when  they  got  to  the  comer. 

Q.  It  took  them  a  few  seconds,  then,  to  get  to  the  comer? — A. 
Yes,  sir. 

Q.  Firing  commence  immediately  then? — A.  Not  immediately;  no, 
sir. 

Q.  How  long  after  they  got  to  the  comer  was  it  before  they  com- 
menced firing?— A.  Just  a  tew  seconds. 

Q.  Did  you  see  them  at  this  time? — ^A.  Yes,  sir. 
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'  Q,  How  many  did  you  see? — ^A,  I  saw  two, 

Q.  Where  were  they  when  they  fired  these  shots? — ^A.  They  were 
just  about  6  feet  down  from  Fourteenth  street,  down  the  alley. 

Q.  Go  and  show  us,  please. — ^A.  Just  about  ri^ht  there. 

Q.  Where  was  the  mudhole  you  spoke  of? — ^A.  Right  along  here. 

Q.  Right  inside  the  alley,  was  iti — A.  Yes,  sir;  extended  out  a 
little  beyond  the  mouth  of  the  alley. 

Q.  Out  into  Fourteenth  street,  beyond  the  mouth  of  the  alley? — 
A.  Yes,  sir. 

Q.  Have  any  water  in  it? — A.  No,  sir. 

Q.  You  couldn't  see  any  water  in  itt — ^A.  None  that  I  could  see; 
the  mud  was 

Q.  Which  direction  did  these  men  fire  in  at  that  time? — ^A.  Into 
the  Cowen  house. 

Q.  How  could  you  determine  that? — A.  By  the  way  they  pointed 
the  guns. 

Q.  Where  was  the  next  shooting  you  saw,  or  heard,  rather? — A. 
The  next  shooting  was  after  these  two  men  had  gone  up  the  alley. 

Q.  What  do  you  mean  by  "  gone  up  the  alley  ?  " — ^A.  These  two 
men,  after  they  shot  here  they  ran  up  tnis  way. 

Q.  Gk)  back  to  those  two  men;  now  many  shots  did  they  fire 
there? — ^A.  About  two  or  three  shots  each;  then  they  put  in  new 
clips.  One  man  had  trouble  with  his  gun  when  he  went  to  put  in  his 
new  clip,  and  he  got  the  other  one  to  help  him.  WTien  he  got  his 
gun  fixed,  both  of  them  emptied  their  clips  into  the  Cowen  house. 
They  put  new  clips  in,  but  did  not  shoot  any  more,  and  ran  up  this 
wav. 

0.  You  say  they  were  6  feet  back  in  the  alley  from  Fourteenth 
street? — A.  Just  about  6  feet. 

Q.  Which  side  of  the  alley  were  they  on? — A.  They  were  on  the 
side  opposite  the  Cowen  house,  next  to  the  doorstep  of  this  building 
right  here. 

Q.  Is  there  a  doorstep  in  that  building  that  comes  out  onto  the 
alley — I  mean  the  Garza  house? — A.  A  doorstep  or  something  right 
in  here.  I  don't  know  whether  a  doorstep  or  not,  but  something,  a 
step  of  some  kind.  (Witness  indicates  toward  the  rear  of  the  Garza 
house.) 

Q.  You  say  they  fired  two  or  three  shots  apiece  there? — ^A.  They 
fired  about  seven  or  eight  shots  apiece. 

Q.  Those  two  men? — A.  They  first  fired  about  2  or  8  shots  each, 
because  they  had  shot  some  down  the  alley,  once  or  twice. 

Q.  At  that  particular  point? — ^A.  They  fired  about  three  shots 
there,  then  their  clips — ^the  clips,  I  believe,  are  five  cartridges — 
which  made  eight  shots. 

Q.  Did  they  fire  those  clips  full  right  there? — ^A.  They  fired  those 
clips  full ;  they  fired  about  seven  shots  each. 

Q.  Before  they  left  that  particular  point,  6  feet  inside  the  alley  ? — 
A.  Stood  right  in  one  place. 

Q.  And  right  by  that  mudhole,  before  they  passed  the  mudhole? — 
A.  Yes,  sir. 

Q.  They  were  still  right  at  the  Garza  steps,  were  they? — ^A.  Yes, 
sir. 

Q.  You  are  sure  they  were  at  the  Garza  steps  when  you  saw  them 
doing  that? — ^A.  They  were  right  here. 
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Q.  Were  they  ri£;ht  by  the  Garza  steps? — ^A.  They  were  just 
about  right  here;  whether  there  are  steps  there  I  don^  Imow. 

Q.  That's  where  you  think  the  stejxs  are? — A,  Yes,  sir;  where  I 
think  the  steps  are:  a  window  there;  either  a  window  or  a  door. 

Q.  And  you  think  there  are  steps  there? — A.  .Yes,  sir. 

Q.  How  were  these  men  standing  with  resjpect  to  each  other? — ^A. 
They  were  standing  ri^t  opposite  each  other  when  they  did  the 
shooting. 

Q.  And  facing? — ^A.  No,  sir;  they  were  not  facing;  they  were 
fadn^J^e  Cowen  house. 

Q.  What  did  these  two  men  do  then? — ^A.  After  they  fired? 

Q.  This  number  of  shots.  What  did  they  do  then? — ^A.  Tliey  ran 
up  the  alley,  up  back  of  the  Leahy  Hotel. 

Q.  You  say  they  had  some  trouble  inserting  these  dips? — A.  One 
of  tiiem  did. 

Q.  How  long  did  it  take  them  to  get  that  dip  adjusted? — A^  Just 
a  few  seconds. 

Q.  How  long  did  they  stay  there  doing  this  shooting  you  have 
described  ? — ^A.  They  stayed  there  about  two  or  three  nunutes. 

Q.  And  they  ran  across  the  alley  then,  you  say? — ^A.  They  ran 
across  Fourteenth  street  into  the  alley. 

Q,  Then  did  they  pass  out  of  your  view  ? — ^A.  Yes,  sir. 

Q.  Could  you  hear  them  running,  or  did  you  see  them? — ^A.  I 
couldn't  hear  them  or  see  them. 

Q.  You  couldn^  hear  them  or  see  them? — A.  Not  those  two;  no, 
sir. 

Q.  What  do  you  mean,  you  couldn't  hear  them  or  see  them? — A^ 
I  mean  I  could  not  hear  tliem  run  after  ttiey  passed  the  point  along 
here. 

Q.  You  couldn\  see  them  after  they  passed  the  middle  of  the 
intersection  of  Fourteenth  street  and  the  allev;  is  that  what  you 
mean  to  say  i    That's  where  you  pointed. — A.  ITes,  sir. 

Q.  Now,\ou  said  something  about  seeing  some  others  come  upt — 
A.  Yes,  sir;  I  saw 

Q.  How  many  were  there  in  that  bunch? — A^  I  saw  about  8  or 
12«  not  less  than  8  and  not  more  than  15  at  most 

Q.  And  had  that  bunch  been  shooting  previous  to  the  time  they 
came  up  there? — A.  I  ttiink  they  had. 

Q.  Wher^  did  you  think  they  had  been  shooting? — A.  Had  been 
shooting  down  right  along  here  somewhere. 

Q.  Near  the  mouth  of  the  alley? — A.  Yes*  sir. 

Q.  You  couldn^  see  them  shoot  there*  though? — X.  I  could  not  see 
them. 

Q.  Where  did  that  bunch  go  to? — A.  They  cmme  on  up  here,  Four- 
teenth street.  They  stopned  right  here*  and*  part  of  them  started  up 
this  allev  and  part  stanea  down  hei^, 

Q.  AAliat  did  they  dot— A.  These  two  soldiers? 

Q.  I  am  talking  aN>ut  this  bunch  of  not  l<ts$  than  8  and  not  nKxre 
than  15:  what  did  thev  dof — A.  Somebody  gave  the  command  for 
them  to  come  up  the  allev.  evidently  tht>se  two  soldiers*  I  suppose, 
and  thes>e  men  that  came  i)own  this  way — I  don^t  know  whether  pui 
of  them  went  in  EliraKuh  or  nvM :  but  part  of  them  turned  to  follow 
the  leaders  up  the  alley,  and  as  they  turned  they  fired  three  or  four 
shots  into  the  Cowen  house  from  the  fronu 
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Q.  There  were  only  three  or  four  shots  fired  into  the  Cowen  house, 
then,  from  the  front — at  that  time,  I  mean,  by  those  men  ? — ^A.  Only 
three  or  four  I  saw.  They  might  have  shot  more  from  along  up 
here;  it  was  out  of  my  sight. 

Q.  You  don't  know  whether  they  did  or  not? — ^A.  They  were  shoot- 
ing; I  don't  know  which  way. 

Q.  But  you  now  swear  there  were  only  three  or  four  shots  fired 
directly  from  Fourteenth  street  into  the  Cowen  house  that  you  know 
of  yourself  ? — A.  I  only  saw  three  or  four. 

Q.  You  could  see  those  men  shoot? — ^A.  Yes,  sir;  I  could  see  them 
shoot. 

Q.  Could  you  see  them  work  the  ffuns? — ^A.  Yes,  sir. 

Q.  You  say  some  of  them  might  have  gone  down  Fourteenth  street 
toward  Elizabeth? — ^A.  Yes,  sir;  mi^ht  have. 

Q.  What  makes  you  think  they  mi^t  have? — ^A.  I  only  saw  when 
the  crowd  got  just  about  here,  the  middle  of  Fourteenth  street;  part 
of  them  came  over  this  way  toward  my  room,  under  my  window,  and 
I  couldn't  see  them. 

Q.  You  couldn't  see  them? — ^A.  No,  sir;  but  the  rest  that  stood  out 
in  the  middle  of  the  street  I  could,  and  I  saw  them  shoot  into  the 
building  and  then  run  up  this  way. 

Q.  Tfou  don't  know  what  became  of  these  under  your  window ? — A. 
No.  sir;  I  don't  know  which  way  they  went.    I  heard  them. 

Q.  How  were  those  two  men  dre^ed? — ^A.  The  first  two  men  were 
dressed,  one  of  them  in  khaki  pants  and  leggings  and  a  light-blue 
summer  shirt,  and  the  other  one  I 

Q.  What  kind  of  hat  did  he  have  on? — A*  I  did  not  notice  his  hat. 

Q.  What  kind  of  shoes? — ^A.  I  did  not  notice  his  shoes. 

Q.  Don't  know  whether  tan  or  black? — ^A.  No,  sir. 

Q.  You  don't  know  whether  he  had  on  a  hat  or  cap? — A.  I  didn't 
notice  whether  a  cap  or  a  hat;  but  he  had  a  belt  on. 

Q.  What  kind  or  a  belt? — ^A.  One  of  these  brown  khaki  belts,  I 
suppose  you  call  them. 

Q.  Where  did*he  wear  that? — ^A.  Around  his  waist. 

Q.  Did  he  have  suspenders  on  it? — A.  Not  that  I  could  tell. 

Q.  How  was  the  other  man  dressed  there? — A.  The  other  man — 
dressed  in  khaki,  and  he  had  on  a  khaki  coat,  the  best  I  could  telL 

Q.  What  kind  of  hat?— A.  I  didn't  notice  his  hat 

Q.  What  kind  of  shoes? — ^A.  Didn't  notice. 

Q.  Did  he  have  a  belt  on? — ^A.  Yes,  sir;  he  had  a  belt  on. 

Q.  You  are  sure  about  that? — A.  Yes,  sir. 

Q.  Did  you  distinguish  whether  they  had  suspenders  on  them  or 
not? — A.  1  didn't  notice  whether  they  had  suspenders  or  not. 

Q.  Did  you  say  that  some  of  them  went  up  Fourteenth  street  to- 
ward Washington? — A.  They  went  as  far  as  the  alley,  so  far  as  I 
could  tell. 

Q.  You  couldn't  see  beyond  the  alley? — A.  I  didn't  see. 

Q,  You  didn't  actually  see  any  of  them  then  go  up  toward  Wash- 
ington street  from  the  alley,  I  mean? — A.  No,  sir;  I  saw  them  go 
right  down  Fourteenth  and  make  a  turn  along  here — a  short  cut. 

Q.  Show  the  court  exactly  how  far  down  in  front  of  the  Cowen 
house  these  men  actually  came  when  you  saw  them. — A.  The  men 
that  started  into  Elizabeth  street? 
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Q.  When  they  left  the  alley,  how  far  down  Fourteenth  street  in 
front  of  the  Cowen  house  did  they  come? — A.  They  went  just  about 
there. 

Q.  And  how  far  were  they  from  the  Cowen  house  when  they  fired 
into  it? — A.  Just  a  piece  down 

Q.  How  far  from  the  Cowen  house  were  they? — ^A.  Right  in  the 
middle  of  the  street;  I  don't  know  how  far. 

Q.  Fourteenth  street  you  mean? — A.  YesL  sir. 

Q.  And  they  fired  three  shots  into  it? — ^A.  They  fired  somewhere 
along  there,  I  am  not  sure;  not  less  than  three. 

Q.  Any  lights  in  the  Cowen  house? — A.  None  that  1  could  see. 

Q.  What  color  were  these  two  negroes  you  saw  up  there? — A. 
They  were  black. 

Q.  Both  of  them? — ^A.  Yes,  sir. 

Q.  Neither  what  we  call  saddle  color  nor  tan  color? — ^A.  No,  sip; 
they  were  black. 

Q.  Were  any  of  them  you  saw  that  night  saddle  or  tan  color? — ^A. 
Some  of  them  in  the  mam  bundh  that  were  tan  color — saddle  oolor. 

Q.  Any  of  them  have  freckles? — ^A.  Not  that  I  could  see. 

Q.  You  could  not  determine  the  freckles? — ^A.  Not  that  I  noticed. 

Q.  How  many  do  you  think  were  saddle  color  or  tan  color? — ^A. 
About  two  or  three  in  the  bunch  that  I  noticed. 

Q.  Were  they  wearing  hats  or  caps? — ^A.  Some  wearing  hats  and 
some  caps. 

Q.  These  tan-colored  ones  you  saw,  were  they  wearing  hats  op 
caps? — A.  I  did  not  notice.  1  noticed  in  the  party  some  had  caps 
and  some  hats ;  which  ones  I  did  not  notice. 

Q.  You  didn't  notice  the  color  of  the  shoes  of  any  of  themt — ^A.  I 
did  not 

'    Q.  You  are  quite  sure  some  of  them  had  caps  on,  are  you  ? — ^A.  Yes, 
sir:  sure  of  it 

Q.  What  was  the  color  of  these  caps? — ^A.  They  were  navy  blue, 
or  dark  blue.    They  were  blue  all  right. 

Q.  And  the  hats,  what  was  the  color  of  the  hats  you  noticed? — ^A. 
Thev  were  those  dark  kind  of  khaki  color;  dark,  or  regulation;  I 
don't  know  just  what  color  you  call  it. 

Q.  You  know  the  regulation  hat,  do  you? — ^A.  Yes,  sir. 

Q.  Could  you  see  whether  they  had  cords  around  these  hats  op 
not?— A.  They  did  not. 

Q.  Now,  about  the  time  of  this  first  firing,  did  you  hear  any  other 
noises  of  any  kind  at  that  time  ? — ^A.  I  heard  something  like  a  wagon 
moving  down  in  the  post. 

Q.  Whereabouts  in  the  post? — A.  Just  about  where  the  first  shots 
took  place,  about  C  Company  barracks. 

Q.  You  heard  a  wa^on  moving  there,  did  you? — A.  Something 
sounded  like  a  wagon ;  it  might  not  have  been,  though. 

Q.  Hear  any  omer  noises? — A.  None;  only  the  men  in  the  bar- 
racks. 

Q.  You  heard  the  men  in  the  barracks? — A.  Yes,  sir. 

Q.  What  were  they  doing? — A.  Some  of  them  were  on  the  porches. 

Q.  You  could  see  them  f— A.  I  could  hear  them  running  up  and 
down,  and  I  saw  some  of  them  shooting  from  the  barracks  toward 
town. 

Q.  You  saw  some  of  th^m  shooting,  did  you  ? — ^A.  Yes,  sir. 
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Q.  Where  were  you  when  you  saw  them  shooting  toward  town? — 
A.  I  saw  one  or  two  shots  from  the  window  of  my  room,  and  then  I 
went  into  Judge  Parks's  room  and  saw  several  more  from  his  window, 

Q.  With  respect  to  this  first  firing,  when  was  it  you  saw  them  from 
your  window  ? — A.  It  was  after  the  men  had  gone  uptown. 

Q.  How  long  from  the  time  the  first  firing  commenced? — ^A.  I 
don't  know  exactly. 

Q.  About  where  were  they  uptown  when  you  saw  these  men  shoot- 
ing from  the  barracks?— A.  I  couldn't  tell  you. 

Q.  Your  best  recollection. — A.  They  were  somewhere  up  about  the 
saloons,  I  suppose. 

Q.  But  they  had  ^ne  quite  a  ways  up  from  the  alley  in  front  of 
the  Leahy  Hotel,  or  bv  the  Xeahy  Hotel  ? — A.  They  were  in  the  upper 
part  of  the  street — alTey. 

Q.  How  many  shots  did  you  see  from  B  Company  barracks,  or  B 
barracks? — A.  I  saw  several  shots,  and  I  saw  some 

Q.  Give  us  your  best  recollection  of  hoW  many. — ^A.  Somewhere 
like  five  or  six ;  somewhere  along  there. 

Q.  Did  you  see  any  from  any  other  barracks? — A.  From  my  win- 
dow I  saw  one  or  two  shots  from  the  end  of  C  Company's,  I  beheve. 

Q.  Is  that  your  best  recollection  now — that  you  saw  some  from 
the  end  of  C  Company  barracks?— A.  I  don't  know  just  what  bar- 
racks it  is,  but  I  could  see  a  portion  of  it,  the  end  of  it  from  my 
window. 

Q.  Show  the  court  which  one  you  mean.  You  described  B  bar- 
racks. We  want  to  know  what  the  other  one  was. — A.  It  was  C 
Company's. 

Q.  Show  the  court,  please^  what  part  of  C  Company  bajracks  you 
saw  that  firing  from. — A.  I  saw  the  firing  from  Judge  Parks's  room, 
right  along  here.     (Indicates  on  map  B  barracks.) 

Q.  What  did  you  see  from  your  window? — A.  Right  here,  as  best 
I  know.     (Indicates  the  west  end  of  C  Company  barracks.) 

Q.  Let's  go  back  and  fix  that.  You  said  first,  as  I  understood  you, 
that  you  saw  some  firing  from  B  barracks  while  in  your  window.  Is 
that  correct? — ^A.  From  Judge  Parks's  window.  Judge  Parks's  win- 
dow is  just  about  6  or  8  feet 

Q.  My  recollection  is  pretty  distinct  that  }^ou  said  you  saw  s<yfie 
from  B  barracks  from  your  own  window.  Did  you  see  any  from  B 
barracks  from  your  own  window  ? — A.  I  saw  it  from  Judge  Parks's 
window. 

Q.  You  didn't  see  any,  then,  from  B  barracks  from  your  win- 
dow ? — A.  I  did  not. 

Q.  Then  the  only  shots  you  saw  fired  from  the  barracks  from  your 
window  was  from  C  Company  barracks,  was  it? — A.  From  C  bar- 
racks, right  here ;  yes,  sir. 

Q.  How  many  shots  did  you  see  fired  from  your  window  from  C 
Company  barracks? — A.  I  only  saw  just  one  or  two. 

Q.  How  long  after  the  firing  commenced,  the  first  firing  you  heard, 
was  it  until  you  saw  that  firing  there? — A.  It  was  after  the  men  got 
uptown. 

Q.  How  long  after  the  first  firing  was  it  that  you  saw  from  Judge 
Parks's  window  the  firinjsr  from  B  barracks? — A.  The  same  time.  I 
just  stepped  in  the  other  room. 
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Q.  How  many  shots  did  you  see,  you  say,  from  B  barracks! — ^A.  I 
saw  about  five  or  six. 

Q.  Not  more  than  that! — ^A.  Well,  I  think  about  five  or  six;  might 
have  been  more  or  less. 

Q.  Well,  could  you  see  which  direction  this  firing  was — ^what  di- 
rection they  were  shooting  from  B  barracks — ^while  you  were  at 
Judge  Parks's  window? — A.  I  could  see  they  were  shooting  toward 
the  town,  but  toward  what  building  I  don't  mow. 

Q.  Were  they  shooting  in  your  direction,  or  to  the  right  or  left  of 
vou! — ^A.  The  ones  that  I  saw  were  shooting  to  the  left  of  me,  to  the 
best  of  my  knowledge. 

Q.  That's  toward  which  part  of  town? — ^A.  That's  toward  a  few 
buildings  east  of  the.  hotel. 

Q.  That's  the  only  ones  you  saw  fired  toward  the  town? — ^A.  Yes, 
sir. 

Q.  Now,  I  thought  you  said  you  saw  some  men  moving  around  in 
the  barracks  there. — A.  Yes,  sir;  I  did. 

Q.  When  was  this  with  respect  to  the  first  shooting  that  roused 
you ;  how  long  after  that,  after  the  men  had  gone  uptown? — ^A.  Yes; 
after  the  men  had  gone  uptown. 

Q.  What  window  were  you  at  when  you  saw  that? — ^A.  I  was  in 
Judge  Parks's. 

Q.  And  at  what  barracks  was  it  you  saw  this? — A.  T  saw  it  in 
B  Company's. 

Q.  Aiid  where  were  they  moving  around  ? — ^A.  On  the  inside  of  the 
barracks,  too. 

Q.  You  could  see  them  inside  the  barracks,  could  you  ? — ^A.  I  saw 
one  on  the  porch  with  a  lantern  or  a  light  of  some  kind. 

Q.  What  porch  was  that? — ^A.  The  porch  facing  toward  town,  the 
upstairs. 

Q.  The  second-story  balcony,  then,  of  B  barracks? — ^A.  Yes,  sir. 

Q.  How  long  did  he  stay  up  there  with  that  lantern? — ^A.  Just  a 
few  seconds. 

Q.  How  many  men  do  you  think  you  saw  there? — ^A.  I  only  saw 
that  one  with  the  lantern  that  I  could  tell. 

Q.  Didn't  I  understand  you  to  say  you  saw  some  inside  the  bar- 
racks?— A.  In  the  barracks. 

Q.  This  was  about  how  long  after  the  firing  commenced! — A.  That 
was  when  the  men  were  uptown. 

Q,  Did  you  hear  any  noises  at  that  time? — ^A.  I  heard  a  bugle  call 
a  little  later.  When  the  firing  first  started,  the  first  shots  at  ti^e 
barracks,  I  heard  a  bugle  call. 

Q.  At  the  very  first  shots  you  heard,  then,  you  heard  a  buffle  call, 
did  you? — ^A.  Yes;  then  another  bugle  call  just  a  few  seconds  later. 

Q.  Then  any  more  bugle  calls? — A.  Then  about  five  or  ten  or  fif- 
teen minutes  later  another  bugle  call. 

Q.  Were  they  all  just  alike? — A.  No;  they  were  different. 

Q.  Had  you  ever  heard  the  first  ones? — A.  Not  that  I  remember. 

Q.  Had  you  ever  heard  the  last  one  before? — A.  No,  sir;  not  that 
I  remember. 

Q.  Did  you  see  any  men  moving  about  in  any  other  barracks! — 
A.  No,  sir. 

Q.  How  long  did  you  stay  at  Judge  Parks's  window  watching  these 
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men  ? — ^A.  I  stayed  there  just  a  few  minutes.  WelL  the  shooting  from 
the  barracks  had  stopped — ^just  lasted  onlv  a  very  few  seconds. 

Q.  Where  did  you  go  to  from  there?— A.  I  stayed  there  in  the 
window  and  I  saw  part  of  the  men  run  back  through  the  alley,  back 
toward  the  post;  then  I  went  downstairs. 

Q.  Then  you  saw  what? — ^A.  Well,  I  was  in  Judge  Parks's  window, 
I  saw  about  four  or  five  negro  soldiers  running  down  the  alley  toward 
the  post;  that  was  just  about  the  time  the  roll  was  being  called. 

Q.  You  heard  the  roll  being  called,  did  you  ? — ^A.  I  heard  the  noise 
I  took  to  be  a  roll  call. 

Q.  You  are  sure  it  was  a  roll  call? — ^A.  I  am  not  sure  of  it,  but 

Q.  Where  was  it? — ^A.  It  wa&-7-it  sounded  like  just  about  in  front 
of  B  barracks. 

Q.  What  do  you  mean  by  in  front  of  B  barracks? — ^A.  Between 
B  barracks  and  the  officers'  quarters. 

Q.  Might  it  have  been  down  on  the  other  side  of  D  barracks? — 
A.  No,  sir;  I  think  not. 

Q.  You  are  sure  about  that? — A.  I  am  pretty  sure  what  I  heard 
was  in  front  of  B  barracks. 

Q.  What  makes  you  so  sure  of  that? — ^A.  I  could  hear  the  men 
nmning  down  the  stairs  there  and  going  over  to  it. 

Q.  Ck)uldn't  you  hear  the  men  running  down  D  barracks?  Wasn't 
that  practically  as  close  to  you  as  B  barracks? — ^A.  I  could  not  hear 
them  going  over  to  in  front  of  D  barracks:  I  heard  the  names  or 
the  sounds  coming  from  in  front  of  B  barracks. 

Q.  You  are  very  sure  about  that? — A.  I  am  sure. 

Q.  Look  at  the  barracks  on  the  plat,  and  I  will  ask  you  if  D 
barracks  isn't  prt^ctically  as  close  to  you  as  B  barracks ;  aren't  they 
as  close  together,  practically? — A.  Just  about  the  same  distance, 
or  maybe  just  a  little  farther. 

Q.  As  a  matter  of  fact,  Mr.  Elkins,  if  a  roll  was  being  called  be- 
tween D  barracks  and  the  wall,  couldn't  you  have  heard  it  more 
Elainly  than  a  roll  being  called  in  front  of  B  barracks? — ^A.  I  don't 
now  whether  I  could  or  not. 

Q.  What's  your  best  judgment? — ^A.  But  the  one  I  heard  was  in 
front  of  B  barracks. 

Q.  Did  you  hear  any  roll  call  in  the  rear  of  D  barracks  that 
night? — A.  No,  sir;  I  did  not. 

Q.  You  are  sure  about  that? — ^A.  Yes,  sir;  I  am  sure. 

Q.  If  there  had  been  one  about  tha^  time  would  you  have  heard 
it? — A.  Well,  I  think  maybe  I  would. 

Q.  What's  your  best  recollection  ?  There's  the  map.  What's  your 
best  judgment?  Would  vou  or  would  you  not  have  heard  a  rolf  call 
if  it  had  been  directly  back  of  D  barracks  that  night  and  about 
that  same  time? — A.  I  only  heard  one  roll  call 

Q.  (Same  question  repeated.) — A.  I  don't  know  whether  I  could 
have  heard  it  or  not.     It's  next  to  the  river  there. 

Q.  What's  your  best  judgment  now? — A.  I  think  I  would  have 
heard  it. 

Q.  Then  you  want  to  give  the  impression  to  this  court  that  there 
was  no  roll  call  back  of  D  company  at  just  about  the  time  we  are 
talking  about  now? — A.  I  mean  to  say  I  didn't  hear  any.     Tlioy 
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might  have  had  a  roll  call  there,  but  I  didn't   hear  it.    I  cmly  heard 
one,  and  that  was  at  B  barracks. 

The  court  then  took  a  recess  until  2.10  o'clock  p.  m. ;  at  which  hour 
the  members  of  the  court,  the  judge-advocate,  the  accused,  his  coun- 
sel, and  the  reporter  resumed  their  seats. 

The  witness,  Herbert  Elkins,  was  reminded  that  he  was  still 
under  oath. 

CROSS-EX  A  MIN  ATION. 
QUESTIONS   BY  COUNSEL  FOB  THE  ACCUSED. 

Q.  I  understood  you  to  say  before  lunch  that  if  there  had  been  a 
roll  call  of  D  Company  at  the  rear  of  the  barracks  of  that  company, 
at  the  time  we  were  discussing  it,  that  vou  would  have  heard  it? — 
A.  No,  sir;  I  said  that  if  there  was  a  roll  call  there  I  didn't  hear  it. 

Q.  I  thought  I  asked  you  if  there  had  been  a  roll  call  you  would 
have  heard  it? — A.  It  might  have  been  possible  that  I  could  have 
heard  it,  but  I  didn't;  I  heard  the  roll  call  in  front  of  B  quarters. 

Q.  That  is  the  only  roll  call  you  heard  that  night? — A.  Yes,  sir; 
that  is  the  only  one. 

Q.  Now,  how  long  did  you  remain  in  what  you  called  your  window, 
looking  out? — ^A.  Till  the  men  had  passed  up  the  street. 

Q.  Well,  let's  put  it  from  the  time  you  heard  the  first  shots«  how 
long  did  you  remain  in  that  window — ^how  long  would  that  bet — 
A.  I  didn't  time  it;  I  couldn't  tell  you. 

Q.  Give  us  your  best  judgment? — ^A.  Well,  it  was  somewhere  about 
ten  minutes,  I  suppose. 

Q.  You  didn't  go  into  Mr.  Parks's  room  during  that  ten  minutes? — 
A.  No,  sir. 

Q.  About  how  long  did  you  remain  in  Mr.  Parks's  window  when 

fou  went  there? — ^A.  I  remained  in  there  about  ten  minutes  longer, 
suppose. 

Q.  Then  you  remained  in  these  two  windows  altogether  about 
twenty  minutes? — A.  Somewhere  about  that. 

Q.  Did  you  go  to  any  other  window  during  this  time? — ^A.  No,  sir. 

Q.  When  did  you  say  you  heard  the  first  bugle  call  with  respect 
to  the  first  shooting  that  waked  you  up  ? — A.  Just  as  soon  as  the  shots 
be^-n. 

Q.  That  is,  the  first  shots  that  aroused  you,  afterwards  you  heard 
those  bugle  calls.  Now,  did  that  seem  to  be  repeated  at  all  by  otJler 
bugle  calls? — ^A.  Yes,  sir. 

Q.  There  were  other  bugle  calls? — ^A.  No;  only  that  bugle,  but 
there  were  about  three  different  calls  from  that  one  bugle. 

Q.  How  far  apart  were  they? — A.  The  two  first  were  right  to- 
gether— only  a  few  seconds  between. 

Q.  And  how  long  after  that  before  you  heard  the  next  one? — A. 
About  five,  or  ten,  or  fifteen  minutes;  somewhere  along  there. 

Q.  And  where  was  this  bugle  call  located — ^these  first  two  that  you 
heard  that  were  right  together — where  did  they  seem  to  be  sounded 
from? — ^A.  About  the  west  end  of  B  barracks,  or  just  inside  the  wall; 
right  along  there  somewhere. 
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Q.  You  are  quite  sure  that  it  was  close  to  B  Company  barracks? — 
A.  Yes,  sir. 

Q.  Then  it  seemed  to  be  sounded  from  close  to  where  the  men  fired 
the  first  shots? — A.  Yes,  sir;  very  close.  , 

Q.  You  are  quite  sure  you  didn't  hear  any  other  bugle  calls  over 
in  any  other  part  of  the  garrison  ? — A.  No,  sir ;  none  but  that  one. 

Q.  And  that  you  only  heard  two? — A.  I  heard  two. 

Q.  I  mean  at  this  particular  time? — ^A.  Yes,  sir;  only  two  then. 

Q.  Then  it  was  some  five  or  ten  or  fifteen  minutes  after  when  you 
heard  the  next? — A.  Yes,  sir. 

Q.  Were  these  first  two  calls  just  alike? — ^A.  No,  sir;  they  were 
different  calls. 

Q.  Had  you  ever  heard  either  of  them  before? — A.  Not  that  I 
know  of. 

Q.  You  lived  there  long  enough  to  become  more  or  less  familiar 
with  bugle  calls,  didn't  you? — ^A.  No,  sir;  I  was  there  only  about  one 
month  fefore. 

Q.  At  that  time? — A.  Yes,  sir. 

Q.  Had  you  been  associated  with  soldiers  before? — ^A.  No,  sir. 

Q.  Never  had  seen  any  soldiers  before  that — before  you  came 
there? — ^A.  I  had  seen  them,  but  had  had  very  little  to  do  with  them. 

Q.  Where  did  you  see  them  before  ? — A.  I  nave  seen  them  here. 

Q.  Before  that? — A.  Yes,  sir;  and  at  different  places. 

Q.  Well,  tell  us  where?  I  want  to  know  how  familiar  you  were 
with  soldiers? — A.  I  have  seen  them  here  and  on  the  march. 

Q.  Where? — A.  I  saw  them  marching  to  Austin,  and  I  saw  soldiers 
that  marched  down  to  this  post  here  from  up  North — a  long  march 
that  was  made  some  time  last  winter. 

Q.  How  were  these  soldiers  dressed  each  time  that  you  saw  them — 
I  mean  aside  from  those  at  Brownsville? — A.  Dressed  in  the  khaki. 

Q.  Always  dressed  in  the  khaki  ? — A.  Except  in  their  dress  suits 
of  blue. 

Q.  When  did  you  see  them  dressed  in  their  blue  suits? — A.  On 
some  special  occasion. 

Q.  Whereabouts? — A.  I  don't  remember. 

Q.  You  don't  remember  where  you  ever  saw  any  soldiers  dressed 
on  a  special  occasion  in  blue  clothes,  then> — A.  Yes,  sir;  I  remember 
seeing  them  in  blue  clothes,  but  what  they  were  dressed  for  I  don't 
know. 

Q.  Where? — A.  I  have  seen  them  here.  I  have  seen  them  in  dress 
uniform  when  the  President  was  here. 

Q.  When  was  that?  Before  or  after  the  13th  of  last  August? — 
A.  It  was  before. 

Q.  Now,  how  many  times — count  it  up,  please — ^have  you  seen 
soldiers  before  you  went  to  Brownsville  ? — A.  1  have  seen  them  often. 

Q.  Tell  us  how  many  times. — ^A.  I  couldn't  tell  you;  I  don't 
know  myself. 

Q.  But  you  hadn't  been  familiar  with  soldiers — that  is,  you  didn't 
see  them  from  day  to  day,  or  every  day,  until  you  went  to  Browns- 
ville?— A.  No,  sir. 

Q.  Did  you  go  out  in  the  post  much  while  you  were  at  Browns- 
ville?— ^A.  A  good  deal. 
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Q.  How  much — every  day? — A.  About  two  or  three  times  a  week. 

Q.  Wliere  did  you  go  when  you  went  out  there? — ^A.  I  went  down 
by  the  lake. 

Q.  To  what  is  called  the  Lagoon? — A.  Yes,  sir. 

Q.  What  did  you  do  down  there? — ^A.  The  cemetery  and  to  the 
ball  grounds. 

Q.  What  did  you  go  down  there  for? — ^A.  Walking  around. 

Q. '  That  was  a  sreat  fishing  place,  wasn't  it? — ^A.  I  couldn't  tell 
you ;  I  never  fished. 

Q.  Never  saw  people  fishing  down  there? — ^A.  I  have  seen  a  few, 
but  never  saw  them  catch  anyming. 

•  Q.  What  is  the  last  time  you  were  in  the  post  previous  to  the  18th 
of  August  last? — A.  The  Sunday  before,  I  believe.  ^ 

Q.  That  is  your  best  recollection  now  ? — ^A.  Yes,  sir. 

Q.  Where  Sid  you  go  that  day? — ^A.  I  went  to  the  ball  grounds. 

Q.  Did  you  hear  any  other  noises  than  this  bugle  call  and  that 
shooting  you  sav  you  saw  there  in  that  barracks  and  this  one  roll  call 
after  this  first  nring  that  was  heard  by  you? — A.  I  heard  a  wagon 
or  some  rumbling  noise  that  sounded  like  a  wagon. 

Q.  And  that  was  also  at  B  barracks,  I  think  you  said  ? — ^A.  Yes,  sir. 

Q.  What  other  noises  did  you  hear  there  at  all? — A.  I  heard  a 
command  given ;  I  don't  know  what  it  was,  though. 

Q.  Could  you  give  us  any  idea  where  that  came  from  ? — ^A.  It  came 
from  B  barracks. 

Q.  Was  it  inside  the  barracks? — ^A.  No;  it  was  out  in  the  parade 
grounds. 

Q.  It  was  the  other  side  of  B  barracks,  then? — ^A.  Yes,  sir;  a  few 
yards  on  the  other  side. 

Q.  You  couldn't  see  there,  could  you  ? — ^A.  No,  sir. 

Q.  But  you  did  see  inside  the  barracks — saw  men  moving  around 
inside  the  barracks? — A.  Yes,  sir. 

Q.  How  many  did  you  say  you  saw  moving  around  inside  the  bar- 
racks?— A.  I  saw  a  good  many — ^maybe  fifteen  or  twenty,  or  some- 
where along  there. 

Q.  Is  there  any  light  on  the  comer  of  the  alley — ^that  is  Cowen's 
alley — and  Fourteenm  street? — A.  No,  sir;  no  light  thare. 

Q.  Was  there  any  light  In  the  Cowen  house  that  night? — ^A.  None 
that  I  know  of. 

Q.  There  was  none  that  shown  in  the  alley? — A.  No,  sir. 

Q.  Where  are  the  lights,  with  respect  to  that  alley — ^what  are  the 
nearest  street  lights  that  you  know  of? — A.  Well,  on  the  comer  of 
Elizabeth  and  Fourteenth. 

Q.  On  Elizabeth  and  Fourteenth?  Did  that  shine  up  that  far? — 
A.  No,  sir. 

Q.  AVhat  kind  of  a  light  is  that  really,  on  the  comer  of  Elizabeth 
and  Fourteenth? — A.  It  is  an  oil  lamp. 

Q.  How  big  a  wick  is  it? — ^A.  I  don't  know. 

Q.  Did  you  ever  notice  it? — A.  No,  sir. 

Q.  Did  you  ever  notice  the  light  up  on  the  comer  of  Fourteenth 
and  Washmgton? — A.  I  never  have  noticed  the  size  of  the  wick;  I 
have  noticed  lamp  being  there. 

Q.  That  didn't  shine  down  so  as  to  show  this  man  down  there  in 
the  alley,  did  it? — ^A.  No,  sir. 
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Q.  What' kind  of  a  night  was  it — ^moonlight  or  not? — A.  Starlight 
ni^t. 

Q.  Bright  or  dark? — A.  Starlight;  very  bright.  The  night  was 
not  dark  or  not  light ;  kind  of  a  medium. 

Q.  Medium  dark  and  medium  light,  do  you  mean  to  say? — A. 
The  stars  were  shining,  but  not  so  very  brightly. 

Q.  There  was  no  moonshine? — A.  No,  sir;  not  at  that  time  of 
night,  I  don't  think. 

Q.  You  were  in  the  window  of  your  room  all  the  time  that  you 
saw  these  men  there  in  the  alley,  were  you  not? — A.  Yes,  sir. 

Q.  You  didn't  go  into  Mr.  Farks's  room  and  look  out  of  his  win- 
dow until  after  they  had  gone  down  by  ? — A.  No,  sir. 

Q.  How  many  shots  did  you  hear  after  they  passed  Fourteenth 
street  alley? — A.  Well,  about  50 — 25  or  50;  1  couldn't  tell  exactly 
how  many. 

Q.  Twenty-five  or  50.  Do  you  remember  the  nature  of  those  shots 
at  all?— A.  The  nature? 

Q.  Yes.  What  kind  of  shots  were  they — how  did  the  reports  come 
to  you  ? — A.  They  were  sharp  reports. 

Q.  They  were  all  sharp  reports,  were  they  ? — A.  Yes,  sir. 

Q.  There  were  no  other  sounds  than  those  sharp  reports,  mixed 
up  with  that  firing? — A.  Well,  about  the  last  shots  fired  were  fired, 
I  think,  by  the  police. 

Q.  You  think  the  last  shots  fired  were  fired  by  the  policemen? — 
A.  About  the  last. 

Q.  What  makes  you  think  so? — A.  I  think  4  or  5  shots  were  fired 
from  a  common  gun — they  had  a  dull  sound. 

Q.  Where  did  you  locate  those? — A.  Those  were  up  in  the  neigh- 
borhood of  the  Miller  Hotel. 

Q.  You  heard  some  dull-sounding  shots  up  there  in  the  neighbor- 
hood of  the  Miller  Hotel? — A.  Miller  Hotel  or  Washington  street; 
up  there  somewhere. 

Q.  Are  you  certain  of  this,  that  these  sharp-sounding  shots  were 
not  mixed  up  with  those  dull-sounding  shots? — A.  No,  sir. 

Q.  Then  these  dull-sounding  shots  came  after  those  others? — ^A. 
They  were  separate. 

Q.  Were  they  after  or  before? — A.  They  were  after  the  largest 
part  of  the  shooting. 

Q.  There  were  still  some  of  these  sharp  sounds  after  you  heard 
those  dull  heavy  reports  ? — A.  There  might  have  been ;  I  didn't  notice 
it.       . 

Q.  What  is  your  best  recollection,  now  that  you  think  of  it? — ^A. 
I  think  they  shot  some  more. 

Q.  After  that?— A.  Yes,  sir. 

Q.  Did  you  hear  any  pistol  shots? — A.  None;  only  those  dull  shots 
I  took  to  be  pistol  shots. 

Q.  So  those  just  before  the  thing  was  over  were  the  only  ones  you 
took  to  be  pistol  shots? — A.  Yes,  sir. 

Q.  There  were  no  dull  shots  aside  from  those  you  spoke  of  mixed 
with  the  first  firing? — A.  Not  that  I  could  tell. 

Q.  Nor  at  any  time  until  after  those  men  had  passed  to  the  alley 
by  the  Leahy  Hotel  ?---A.  No,  sir. 

Q.  How  long  did  it  take  them  to  finish  up  this  firing  after  they 
left  the  alley  by  the  Leahy  Hotel  ? — A.  About  ten  minutes,  I  suppose. 

S.  Doc.  402, 60-1,  pt  2 30 


460  AFFRAY  AT   BROWNSVILLE,   TEXAS.  [Feb. 21,1007. 

Q.  I  wish  you  would  go  to  that  window  right  over  there  and  show 
the  court  what  position  you  were  in — ^how  you  looked  out. — ^A.  (Wit- 
ness goes  to  window  and  indicates  that  he  spread  his  hands,  putting 
the  palms  of  the  hands  on  the  sill  of  the  window,  and  looked  out, 
turning  his  head  to  the  left.^  I  was  standing  just  this  way,  only 
my  window  was  just  about  half  as  high  as  this  one. 

Q.  That  is  the  position  you  assumed  during  the  time  you  were 
looking  out  of  the  window  ? — A.  Part  of  the  time. 

Q.  Did  you  change  your  position  ? — A.  Part  of  the  time  I  was 
sitting  down  on  the  oed. 

Q.  What  part  of  the  time  were  you  sitting  down  on  the  bed? — ^A. 
When  the  shooting  first  began. 

Q.  But  when  you  went  to  the  window,  you  remained  in  that  posi- 
tion?— A.  Yes,  sir;  that  was  during  the  shooting  into  the  Cowen 
house — the  first  shooting. 

Q.  Until  after  they  went  up  the  alley  there,  as  I  understand  you? — 
A.  No,  sir;  when  they  were  shooting  in  front  there  I  stepped  back 
into  the  room  apiece. 

Q.  What  I  want  to  get  at  is  this :  During  the  time  you  were  there 
at  the  window  looking  out,  you  stood  in  that  position  that  you 
showed  the  court  there  then  ? — A.  Yes,  sir. 

Q.  But  you  stepped  back  from  the  window  during  what  time? — 
A.  When  the  men  were  in  front  of  my  window — ^that  is,  in  front  of 
the  Cowen  house. 

Q.  Wliy  did  you  step  back  at  that  time?— A.  I  didn't  think  it 
would  be  safe  in  the  window,  because  I  couldn't  judge  their  move- 
ments when  they  were  scattering  so. 

Q.  You  couldn't  tell  what  their  movements  were  going  to  be 
next? — ^A.  No,  sir. 

Q.  Let's  go  into  Mr.  Parks's  room.  I  wish  you  would  go  up  and 
show  the  court  how  you  looked  out  of  the  window  in  Air.  Parks's 
room  when  you  were  looking  out  of  there  at  the  firing? — ^A.  (Wit- 
ness goes  to  window  and  indicates  that  he  had  his  left  arm  above  the 
elbow  against  the  upright  portion  of  the  window  and  his  left  hand 
against  that  side  of  the  window  and  his  right  a  little  distance  from 
his  body  to  the  right,  looking  diagonally  out  of  the  window.^  Lean- 
ing there  like  this.    And  Judge  Parks  was  opposite  me,  looking  out 

Q.  Show  us  where  Judge  Parks  was  and  how  he  stood. — ^A.  He 
stood  just  about  this  way  (indicating  corresponding  position  on  the 
opposite  side  of  the  same  window). 

Q.  Did  you  remain  in  that  position  all  the  time  you  were  at  the 
window  in  Judge  Parks's  room? — A.  In  a  position  similar  to  that- 

Q.  Standing  up  at  the  window  all  the  time  that  you  were  there? — 
A.  Not  all  the  time. 

Q.  'WTiat  were  you  doing? — A.  ^Y[\el\  the  shooting  at  the  barracks 
was  over  and  the  soldiers  had  gone  back,  I  stepped  back  in  the  room, 
and  Judge  Parks  dressed,  and  we  went  down  stairs. 

Q.  During  all  the  time  you  were  looking  out  of  the  window  you 
were  in  that  position,  were  you? — A.  Yes,  sir;  in  a  position  similar 
to  that. 

Q.  You  were  standing  on  one  side  and  Judge  Parks  on  the 
other? — A.  Yes,  sir. 

Q.  Mrs.  Leahy,  I  believe,  keeps  a  hotel  ?— A.  Yes,  sir. 

Q,  Did  you  see  her  during  any  part  of  this  proceeding? — ^A.  When 
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the  shooting  first  commenced  she  came  upstairs  into  a  room  that 
opened  out  toward  Elizabeth  street — ^it  was  vacant  at  that  time. 

Q.  A  room  that  opens  out  next  to  Elizabeth  street? — A.  I  mean 
the  room  next  to  Elizabeth  street  on  that  end  of  the  building  up- 
stairs. She  went  into  that  room,  and  she  looked  out  from  the  win- 
dow there. 

Q.  Did  you  see  her  there? — A.  No,  sir;  but  I  heard  her  talking. 

Q.  Who  was  she  talking  to? — ^A.  She  was  talking  to  Judge  Parks 
and  myself. 

Q.  What  about? — A.  About  the  shooting.  We  thought  it  was  a 
fire,  but  she  contended  all  the  time  the  negroes  were  shooting  the  town 
up ;  but  as  soon  as  the  negroes  came  up  and  shot  in  the  house  I  knew 
that  she  was  about  right  on  it.- 

^Reporter  reads  last  question.) 

A.  I  mean  she  was  saying  the  negroes  were  shooting  the  town  up. 

Q.  How  many  times  did  she  say  that? — A.  Three  or  four  times,  I 
suppose. 

Q.  You  never  saw  her  at  all  during  the  time  you  were  in  your  own 
room — ^the  ten  minutes  you  were  at  your  own  window — before  you 
went  into  Judge  Parks's  ? — A.  No,  sir. 

Q.  Did  you  hear  her  saying  anything  during  that  time? — ^A.  Yes, 
sir. 

Q.  What  did  she  say  then? — A.  Well,  she  said  it  wasn't  a  fire; 
that  the  negroes  were  shooting,  and  we  had  better  watch  out  or  We 
would  be  hit  by  the  bullets ;  and  when  the  negroes  had  shot  there  and 
passed  on  up  the  street,  she  went  across  the  street  and  brought  the 
Cowen  family  over  to  the  hotel. 

Q.  Did  you  go  with  her? — A.  No,  sir. 

Q.  Didn't  she  ask  you  to  go  with  her? — A.  Whv,  she  said  that  she 
would  go  over  there,  and  I  told  her  that  I  would  go  if  she  would 
wait  a  minute  until  I  could  dress  enough  to  go  out  on  the  street.  I 
wasn't  dressed,  because  I  thought  it  was  only  a  fire. 

Q.  Where  were  you  when  you  said  that  to  her? — ^A.  I  was  in 
Judge  Parks's  room. 

Q.  You  remember  you  said  that  one  of  these  negroes  got  kind  of 
bogged  up  like  at  that  mudhole? — A.  Yes,  sir. 

Q.  Ana  you  said  he  got  up  on  the  sidewalk? — ^A.  Got  out  where 
the  sidewalk  should  be.    There  is  no  sidewalk  there. 

Q.  Didn't  vou  say  in  your  direct  examination  that  he  got  out  on 
the  sidewalk? — A.  Yes,  sir;  but  it  is  leveled  off  there  and  used  for  a 
sidewalk. 

Q.  Where  was  that? — A.  That  is  in  the  allev  on  the  side  next^ 
well,  on  both  sides  there  is  kind  of  a  trail  that  leads  down. 

Q.  Now,  just  at  that  time  and  that  place  you  said  you  saw  them 
put  in  some  clips  in  their  guns  and  one  had  trouble  doing  it? — A. 
Yes,  sir. 

Q.  You  had  no  trouble  seeing  these  clips? — A.  I  didn't  see  them, 
but  I  heard  the  other  one  say  mat  his  gun  had  caught  on  him,  ana 
B,sk  the  other  one  to  help  him  fix  it.  The  other  one  ^pped  over  and 
took  the  ffun  in  his  hands  away  from  the  man  that  had  it  at  first, 
and  put  the  clip  in  it  and  handed  it  back  to  him. 

Q.  Tell  the  court  now  just  exactly  what  the  man  said.  You  say 
3^u  heard  him  say  his  clip  hung.  I  want  the  exact  words,  as  near  as 
you  can  recollect  them. — ^A,  I  don't  remember  just  the  exact  words 
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he  used,  but  it  was  to  the  effect  that  his  gun  had  hung  on  him,  and 
the  other  man  stepped  over  and  fixed  it. 

Q.  Did  vou  hear  him  say  "  clip  ?  " — A.  No,  sir. 

Q.  Weir,  why  did  you  say  "  clip?  "—A.  Well,  it  was  his  clip  that 
hung. 

Q.  How  do  you  know  that  it  was  his  clip  that  hung? — A.  When 
he  went  to  put  it  in,  he  couldn't  get  it  in. 

Q.  Might  it  not  have  been  a  cartridge  he  was  putting  in? — ^A. 
They  couldn't  fire  five  bullets  from  one  cartridge. 

Q.  Could  you  see  the  five  bullets? — A.  I  heard  the  five  reports. 

Q.  Could  not  they  have  put  in  five  shots  that  didn't  go  in  in  a 
clip? — A.  No,  sir. 

Q.  You  are  sure  about  that? — A.  Yes,  sir. 

Q.  And  you  say  that  gun  was  so  distinct  that  you  knew  it  was 
bound  to  be  a  clip  gunf— A.  Yes,  sir;  I  could  see  the  gun  plain 
enough  to  tell  it  was  a  Springfield  rifle. 

Q.  ^Vliat  was  there  about  it  that  enabled  you  to  tell  it  was  a 
Springfield  rifle? — A.  It  had  a  knob  on  it  that  they  worked  it  by. 

Q.  You  could  see  the  knob  on  it? — A.  Yes,  sir;  when  he  fired  I 
could. 

Q.  What  light  enabled  you  to  see  the  knob? — A.  When  he  fired, 
the  light  from  the  gun. 

Q.  The  flash  of  the  guns,  eh  ? — A.  Yes,  sir. 

Q.  Then  you  must  have  seen  what  direction  they  fired  exactly? — 
A.  Yes,  sir ;  he  fired  in  the  direction  of  the  Cowen  house. 

Q.  Was  the  flash  between  you  and  the  man  that  was  shooting? — 
A.  No,  sir;  it  was  to  the  side  of  the  man;  it  was  to  the  right  oi  me 
from  the  man's  shoulder. 

Q.  The  flash  was  to  the  right  of  you? — A.  Yes,  sir;  he  was  shoot- 
ing this  way  and  I  was  over  this  way  (indicating),  and  the  light 
from  his  gun  it  made  a  very  good  light — from  both  guns  together — 
shooting  as  fast  as  they  did. 

Q.  They  were  both  firing  as  fast  as  they  could  ? — ^A.  Yes,  sir. 

Q.  And  thev  were  firing,  as  I  understood  you,  directly  into  the 
Cowen  house  irom  across  the  alley  ? — A.  They  were  firing  toward  the 
Cowen  house. 

Q.  Will  you  go  up  there  to  the  map  and  show  the  court  where  you 
were  standing,  and  where  the  men  were  standing,  and  which  way 
they  were  pointing  their  guns? — A.  The  men  were  standing  just 
about  here. 

Q.  And  they  were  shooting  at  what? — A.  They  had  their  backs 
turned  toward  that  house. 

Q.  And  they  were  firing  toward A.  And  they  were  firing 

toward  this  way. 

Q.  Directly  toward  the  Cowen  house? — A.  I  couldn't  say  just 
what  part  of  the  Cowen  house  they  were  firing  toward. 

Q.  but  directly  toward  it? — ^A.  Yes,  sir. 

Q.  Now,  then,  show  the  court  where  you  were. — A.  I  was  in  the 
second  story,  just  about  there,  somewhere  along  there. 

Q.  Now,  lay  the  line  of  the  street — lay  your  pointer  in  the  direo 
tion  in  which  yaji  saw  these  men. — ^A.  Just  about  that  way.  C^t- 
ness  lays  pointer  in  direction  in  which  he  saw  them,  on  the  map.) 

Q.  Indicate  the  direction  in  which  the  men  fired.    Were  th^ 
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firing  back  that  way? — A.  No,  sir;  not  quite  so  much  as  that. 
About  there  (indicating). 

Q.  And  how  far  was  that  from  where  you  stood? — A.  I  don't 
know  lust  how  far  it  is;  just  across  the  street. 

Q.  Across  the  alley,  too,  wasn't  it? — A.  Well,  they  were  standing 
about  6  feet  down  the  alley,  across  the  street. 

Q.  You  said  this  forenoon  that  they  were  standing  about  where 
those  steps  under  the  window  or  door  are? — A.  Yes,  sir;  that  is 
about  6  feet  down. 

Q.  Now,  then,  you  are  very  sure  that  it  was  by  means  of  the  flashes 
of  the  rifles  that  you  saw  and  could  distinguish  the  knob  that  works 
the  breechblock  of  that  piece,  could  you  ? — A.  Yes,  sir ;  by  the  flashes 
I  could  see  the  make-up  of  the  gun. 

Q.  Well,  tell  the  court  what  the  make-up  of  that  gun  was?  Give 
us  the  description  of  it.  Tell  how  it  differs  from  some  of  the  other 
guns  you  have  seen. — A.  It  wasn't  a  very  long  gun  and  a  heavy 
gun — lieavy-looking  build,  and  the  wood  went  nearly  to  the  end,  or 
in  an  inch  or  two  of  the  end  of  the  gun — I  mean  the  end  of  the 
barrel.  Instead  of  a  hanmier  it  had  that  knob  on  it  and  had  a  strap 
on  it,  or  sling. 

Q.  Do  you  mean  the  gun  sling? — A.  Yes,  sir. 

Q.  And  you  could  distinguish  where  the  wood  stopped  on  it  by 
the  flash  of  the  gun,  could  you  ? — A.  Yes,  sir. 

Q.  And  you  could  see  the  strap? — A.  I  could  see  it;  I  could  see 
the  straps. 

Q.  I  mean  you  could  see  the  gun  sling — the  leather  strap? — A. 
Yes,  sir ;  and  then  in  front  of  the  Cowen  house  I  could  see  the  straps 
plainly  without  the  aid  of  any  lights  whatever. 

Q.  You  didn't  have  to  depend  on  the  flash  of  the  guns  to  detect 
them? — A.  No,  sir. 

Q.  And  you  could  do  that  even  though  you  had  stepped  back 
from  the  window?  Didn't  you  say  you  had  stepped  back  from  the 
window  when  they  came  down  there? — A.  After  the  bunch  of  them 
come  in  front  of  the  gate,  and  more  of  them  coming,  I  stepped  back. 

Q.  Can  you  give  the  court  an  idea  of  the  distance  irom  your 
window  to  where  you  saw  these  men  and  recognized  the  knob  on  the 
gun — can  you  give  it  by  any  distance  you  see  here?  Indicate  it  in  this 
room,  if  you  can. — A.  I  don't  think  I  can  by  the  conditions  here. 

Q.  How  many  steps  was  it? — A.  It  was  about  BO  or  40,  somewhere 
along  there. 

Q.  About  30  or  40  steps? — A.  Yes,  sir;  somewhere  along  there, 
or  maybe  not  so  far. 

Q.  What  is  your  best  recollection  ? — A.  I  think  about  30  or  35  or 
maybe  40.     I  am  only  guessing  at  it. 

Q.  You  wouldn't  place  it  at  less  than  30,  would  you? — A.  It 
might  be  less  than  30  and  it  might  be  more  than  30,  but  I  don't 
think  it  is  less  than  30. 

.  Q.  You  said  you  heard  a  squad  of  negro  soldiers  coming  in  rear 
of  these  first  two — the  two  chiefs  or  leaders — what  did  you  mean 
to  imply  by  that — what  part  of  it  did  you  hear? — A.  I  heard  them 
shootmg  down  the  alley— down  the  alley  a  few  shots — and  then  they 
came  on  up. 

Q.  Could  you  hear  them  walking? — ^A.  I  could  hear  them  run- 
ning; yes,  sir. 
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Q.  They  were  running— you  heard  them  running? — ^A.  Yes,  sir. 

Q.  That  particular  bunch  ? — A.  I  heard  them  after  they  got  doBe 
up  to  the  corner. 

Q.  Now,  you  said  that  some  of  them — some  of  this  bunch  of  3 
to  12  or  15 — turned  down  and  got  directly  in  front  of  the  Cowen 
house — ^in  front  of  the  gate,  were  they? — A.  Yes,  sir;  just  about  in 
front  of  the  gate. 

Q.  How  long  after  they  started  down  there  that  way  was  it  before 
you  left  the  window  and  stepped  back  in  the  room? — A,  After  they 
got  there — after  part  of  them,  about  5  or  6  of  them,  got  there. 

Q.  How  many  came  down  first? — ^A.  They  come  in  a  squad  as  far 
as  the  corner,  but  some  of  them  stopped  there,  and  then  about  5  or  6 
of  them  went  in  front  of  the  gate.  I  stepped  back  in  my  room 
a  little  before  that,  and  some  others  came  up^  and  I  heard  them 
come  up,  and  they  came  up  in  a  bunch  to  join  the  other  5  or  6, 
and  then  part  of  them  stopped  over  toward  the  hotel — over  next  to 
mywindow — and  I  stepped  back.  Whether  they  went  to  Elizabeth 
street  or  back  to  the  alley  I  don't  know,  but  the  6  in  front  of  the  gate 
went  up  the  alley. 

Q.  What  I  want  to  get  fixed  is  this :  Exactly  where  were  these  first  6 
or  6  men  that  came  down  in  front  of  the  Cowen  gate — exactly  where 
were  they  when  you  stepped  back  from  the  window  ? — ^A.  They  were 
about  the  middle  of  the  street,  in  front  of  the  gate. 

Q.  What  were  they  doing? — A.  They  were  standing  there  like 
they  were  undecided  which  way  to  go. 

Q.  Do  you  remember  which  way  they  were  facing? — ^A.  They  were 
facing  toward  Elizabeth. 

Q.  They  were  facing  down  toward  Elizabeth  street? — A.  Yes, 
eir :  they  had  started  to  Elizabeth. 

Q.  riow  long  did  you  stand  there  at  the  window  and  watch 
them? — A.  Just  a  few  seconds. 

Q.  Then  you  stepped  back  ? — A.  Yes,  sir. 

Q.  Then  you  heard  some  others  come  up  ? — A.  I  heard  the  others 
come  up  before  I  stepped  back. 

Q.  How  many  others  came  up  then  ? — ^A.  Several  more. 

Q.  AVhat  is  your  recollection? — A.  Somewhere  about  6  or  8,  I 
suppose. 

Q.  So  then  there  must  have  been  there,  directly  in  front  of  the 
Cowen  house,  some  5  or  6  and  G  or  8,  and  that  would  be  at  least  11, 
then  ? — A.  Somewhere  about  that. 

Q.  And  went  up  the  other  way  or  across  the  alley? — ^A.  Some 
turned  and  went  toward  my  room. 

Q.  In  your  direct  evidence  this  morning  you  said  that  they  split 
up  when  they  got  to  Fourteenth  street,  some  of  them  turned  down 
this  way  and  some  of  them  followed  the  leaders? — ^A.  Yes,  sir;  they 
separated  up  there ;  part  come  this  way  and  part  went  that  way,  but 
those  that  came  back  to  join  the  bunch  that  started  into  Elhuibeth 
street  they  were  the  same  ones. 

Q.  Yoii  think  they  must  have  been  the  same  ones? — A.  Yes,  sir, 

Q.  So  this  11  or  12  included  all  that  were  behind  the  first  two 
leaders? — A.  I  think  so. 

Q.  There  was  a  good  deal  of  confusion  there  among  them  while 
they  were  in  front  of  your  room? — ^A.  Not  very  much  oonfusioiu 
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Q.  I  thought  you  said  they  didn't  seem  to  know  where  to  go  ? — A. 
They  didn't  seem  to  know  where  to  go,  but  they  didn't  seem  to  be 
puzzled  about  it. 

Q.  They  did  turn  back? — A.  They  didn't  turn  back  until  the 
leader,  who  was  in  the  alley,  called  to  them. 

Q.  What  did  he  say,  exactly  ? — A.  He  hollered  to  "  Come  this 
way." 

Q.  That  is  all  you  heard  him  say? — ^A.  That  is  all  I  understood, 
but  he  said  something  else. 

Q.  What  did  it  sound  like?— A.  I  didn't  catch  it. 

Q.  Well,  had  you  stepped  back  before  this  man  hollered  "  Come 
this  way,"  from  the  window  ? — ^A.  Yes,  sir. 

Q.  You  had  stepped  back  then? — A.  Yes,  sir;  I  had  stepped  back, 
but  when  I  heard  him  holler  there  I  stepped  up  to  the  window  to  see 
the  men;  all  that  was  out  where  I  could  see  them  were  going  back 
toward  the  alley  where  the  leader  was. 

Q.  Then  your  curiosity  got  the  better  of  your  caution.  I  under- 
stood you  to  sav  you  stepped  back  because  you  were  uncertain  what 
they  would  do? — A.  Yes,  sir;  I  did;  but  when  they  started  away, 
going  on  back  they  were  not  headed  toward  me  at  all  in  my  room; 
tiiey  had  their  backs  to  me. 

Q.  I  don't  understand  yet  where  you  were  when  you  heard  this 
man  say, "  Come  this  wajr.''  Were  you  at  the  window  or  back  from  the 
window  ? — A.  I  was  a  piece  back  trom  the  window ;  I  could  still  see 
the  middle  of  the  street,  but  there  were  soldiers  under  my  window 
that  I  couldn't  see. 

Q.  Could  you  see  the  men  in  the  street? — A.  Yes,  sir. 

Q.  And  you  distinctly  saw  them  turn  and  shoot  in  the  Cowen 
house  there? — A.  Yes,  sir;  after  they  had  moved  down  toward  the 
alley  a  few  steps. 

Q.  But  this  was  after  the  leader  said  "  Come  this  way?" — A.  Yes, 
sir ;  kind  of  a  parting  shot. 

Q.  How  many  shots  were  in  this  parting  shot? — A.  About  three, 
I  think,  would  cover  it. 

Q.  Then,  after  those  men  turned  and  went  up  there,  how  long 
after  that  was  it  before  you  went  into  Judge  Parks's  room? — ^A. 
After  the  men  had  turned — do  you  mean  when  the  men  turned  to  go 
back  to  the  alley  ? 

Q.  Yes ;  after  they  responded  to  this  leader,  saying  "  Come  this 
way,"  how  long  after  that  was  it  until  you  went  into  Judge  Parks's 
room? — A.  Immediately. 

Q.  You  went  immediately  into  Judge  Parks's  room? — A.  Yes,  sir. 
Then  when  I  stepped  into  Judge  Parks's  room,  from  his  window — 
he  was  standing  at  the  window  when  I  went  in — and  he  called  me 
and  told  me  to  come  to  his  window  and  showed  me  where  they  were 
diooting. 

Q.  Now,  T  want  you  to  show  the  court  how  these  men  went  from 
the  Cowen  house  toward  the  alley;  you  said  this  morning  they  were 
running  when  they  left  the  front  of  the  Cowen  house  in  front  of  the 
Leahy  Hotel  there,  and  I  want  you  to  show  the  position  in  which  they 
werej  you  said  they  were  stooping. — A.  Yes,  sir;  they  were  stoop- 
ing, just  about  this  way;  holding  their  guns  this  way.  (Witness  in- 
dicates a  stooping  position.) 
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Q.  Holding  their  guns  in  both  hands? — A.  Yes,  sir. 

Q.  All  of  them  in  that  position? — A.  Yes,  sir;  about  all  of  them; 
the  two  in  the  lead  were  in  that  position,  and  some  in  the  back;  but 
I  don't  know  whetlier  all  were  or  not. 

Q.  All  held  their  guns  in  both  hands? — A.  AH  in  the  back  were 
stooping  over,  but  whether  they  all  had  their  guns  that  way  I 
couldn't  say. 

Q.  Do  you  recall  seeing  them  in  any  other  position? — A.  No,  sir. 

Q.  How  long  was  it  after  this  when  you  went  into  Judge  Parks's 
room  that  you  saw  these  men  running  back — ^you  said  you  saw  them 
running  back  down  the  alley? — A.  It  was  about  five  or  ten  minutes. 

Q.  From  five  to  ten  minutes  after  that? — A.  Yes,  sir. 

Q.  Were  you  still  in  Judge  Parks's  room  when  you  saw  them  run- 
ning down  the  alley? — A.  Yes,  sir. 

Q.  And  how  many  did  you  see  go  down  ? — A.  I  saw  about  4  or  5. 

Q.  Did  you  s<*e  these  men  have  guns? — A.  Yes,  sir. 

Q.  Were  they  the  same  kind  of  guns  that  those  other  men  had — the 
two  men  that  you  identified? — A.  Yes,  sir;  I  took  them  to  be  the 
same  kind  of  guns;  they  were  soldiers,  I  could  see;  they  were  run- 
ning, but  not  stooping  over  when  they  went  back,  and  they  carried 
the  guns  in  one  hand  and  let  them  sling. 

Q.  They  held  it  by  the  sling? — A.  No,  sir;  as  they  run  they  let 
their  guns  sling. 

Q.  Do  you  remember  which  hand  they  held  it  in? — A.  I  only  re- 
member 2  or  3  of  them  carried  their  guns  that  way,  because  they  were 
a  kind  of  a  squad,  and  I  could  only  see  those  toward  me. 

Q.  Do  you  use  that  word  ''  squad  "  in  a  technical  senffe,  or  do  you 
mean  in  a  bunch? — A.  They  were  in  a  bunch. 

Q.  Did  you  see  any  men  carrying  their  guns  in  any  other  position 
than  what  you  said?— -A.  No,  sir. 

Q.  How  long  was  it  after  this  till  you  saw  this  company? — ^A. 
Why,  it  was  about  an  hour  or  hour  and  a' half ;  it  might  have' been  a 
little  longer. 

Q.  About  an  hour  or  hour  and  a  half  after,  eh? — A.  Yes,  sir. 

Q.  AVell,  how  many  men  were  in  that  company  when  you  saw  it? — 
A.  I  suppose  about  50  or  00. 

Q.  Who  was  this  man  that  was  guilty  of  using  this  language  that 
you  spoke  of? — A.  He  was  the  same  one  that  I  took  to  be  the  leader — 
one  of  the  leaders. 

Q.  You  are  sure  about  that,  are  you? — ^A.  I  am  pretty  sure  he  was 
the  same  one. 

Q.  How  did  you  identify  that  man? — A.  By  the  shape  of  his  face, 
the  color  of  his  skin,  and  his  size. 

Q.  Well,  what  was  his  size? — A.  His  size  was  about  5  feet  6  inches, 
or  5  feet  8  inches.  . 

Q.  And  the  color  of  his  skin ;  what  was  peculiar  about  that? — A.  It 
was  black. 

Q.  I  thought  you  said  both  of  these  leaders  were  black? — A.  Yes, 
sir;  but  one  was  taller  than  the  other. 

Q.  This  was  the  shorter  one? — A.  Yes,  sir. 

Q.  And  what  part  of  the  company  was  he  in  when  you  identified 
him? — A.  He  was  in  the  rear  part  of  it. 

Q.  Did  you  see  any  other  marks  on  him  that  enabled  you  to 
idenrify  him  ? — A.  No,  sir. 
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Q.  Can  you  remember  his  exact  language? — A.  Yes,  sir. 

Q.  Did  he  swear? — ^A.  Yes,  sir. 

Q.  What  was  the  swear  word  he  used  ? — ^A.  He  said — do  you  want 
me  to  give  the  language  he  used? 

Q.  Tasked  you  what  was  the  profane  word  he  used? — A.  I  don*t 
know  whether  you  would  call  that  swearing  or  not,  what  he  said. 

Q.  What  was  it? — A.  It  was  a  vulgar  word. 

Q.  I  mean  nothing  obscene ;  I  just  want  the  profanity. — A.  I  don't 
get  what  you  are  after. 

Q.  Don't  you  know  what  I  mean  by  profane? — A.  Yes,  sir. 

Q.  Did  he  use  a  profane  word  ? — A.  Yes,  sir. 

Q.  What  was  it? — A.  It  was — he  said  he  would  kill  the  rest  of 
tbe — I  can't  well  tell  it  without  putting  it  in 

Q.  You  can  omit  any  part  that  was  vulgar. — A.  It  is  all  vulgar. 

Q.  All  the  rest  is  vulgar? — A.  Yes,  sir. 

The  court : 

The  Judge-advocate  can  announce  that  this  answer  will  be  vulgar  and  those 
not  desiring  to  hear  it  may  leave  the  room. 

The  judge-advocate  r 

By  direction  of  the  court  I  announce  that  the  answer  of  this  witness  to  this 
question  may  shock  some  that  are  in  the  court  and  they  can  leave  the  court 
room  if  they  desire. 

The  court : 

Now,  give  the  exact  words. 

A.  He  said :  "  We  will  come  back  to-morrow  and  kill  the  rest  of  the 
God  damn  son-of-a-bitches." 

Q.  You  are  sure  he  said  that? — A.  Yes,  sir. 

Q.  And  those  are  his  exact  words? — A.  Yes,  sir;  that  is  his  exact 
words.     Mrs.  I^ahy  was  there  and  heard  it. 

Q.  How  close  were  you  to  them  at  this  time? — A.  You  mean  the 
company  that  the  men  were  in? 

Q.  Yes. — A.  About  5  or  G  feet;  he  was  standing  just  off  the  side- 
walk. 

Q.  And  how  far  from  the  light  on  the  corner? — A.  About  60  feet-^ 
not  so  far  as  GO  feet ;  about  40  feet. 

Q.  About  40  feet  from  the  light? — A.  Yes,  sir;  I  think  so. 

Q.  Did  you  recognize  any  mud  on  his  clothes  or  his  feet? — A,  No, 
sir;  he  was  standing  in  the  company,  a  good  many  men  ahead  of  him. 

Q.  You  didn't  recognize  him  bv  the  mud  on  his  person,  then? — ^A. 
I  couldn't  see  the  lower  part  of  him. 

Q.  How  far  was  this  man  from  the  rear  of  the  company — that  is, 
that  part  of  the  company  farthest  from  the  gate? — A.  He  was  just 
about  the  second  man  from  the  last. 

Q.  Did  you  notice  the  man  that  was  exactly  in  the  rear — the  last 
man  in  the  company? — A.  I  didn't  pay  any  special  attention  to  him, 

Q.  I  think  you  said  you  testified  beifore  Mr.  Purdy? — A.  Yes,  sir. 

Q.  And  you  looked  it  over,  you  said,  and  signed  it  and  swore  to  it 
before  Mr.  Kowalski? — A.  Yes,  sir. 

Q.  "  Q.  After  you  left  Judge  Parks's  room,  where  did  you  go? — A. 
I  went  back  to  my  room.  Mrs.  Leahy  was  in  the  window  upstairs  and 
didn't  know  what  was  up  or  anything  about  it;  she  called  and 
wanted  to  go  over  and  gi't  the  Cowen  family.    Mrs.  Cowen  came  to 
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the  gate  and  screamed,  and  wo  told  her  to  wait  until  we  could  dress  a 
little  and  we  would  come  over.  She  went  over  herself,  and  we  were 
downstairs  when  she  came  back,  which  was  in  a  niinute  or  two." 
What  do  you  mean  by  saying  she  didn't  know  anything  about  it? — 
A.  She  didn't  know  what  was  the  shooting  until  they  got  there  and 
ghe  saw  them  shooting  at  the  house. 

Q.  This  was  after  that? — A.  After  that,  when  she  went  over — she 
went  down  the  street  when  the  shooting  was  taking  place,  and  by  me 
stepping  back  into  my  room — when  I  went  into  Judge  Parlcs's  room  I 
wasn't  dressed,  and  I  stepped  back  into  my  room  and  stepped  right 
back  out  when  I  got  my  clothes. 

Q.  You  were  in  your  room  first  for  ten  minutes? — A.  Yes,  sir. 

Q.  Then  you  were  in  Judge  Parks's  room  for  ten  minutes;  then 
you  went  back  to  your  own  room  and  dressed? — A.  I  just  stepped 
right  in  and  drew  on  a  pair  of  linen  breeches. 

Q.  You  did  step  back  to  your  room  to  draw  on  the  pair  of  linen 
breeches,  and  it  must  havo^  been  twenty  minutes  after  this  thing 
commenced — it  was  certainly  after  all  these  men  passed  by? — ^A.  1 
dressed  after  the  men  passed  on  back  to  the  post. 

Q.  So  that  it  was  after  that  when  you  stepped  into  Mrs.  Leahy's 
room,  as  you  testified  here? — A.  I  didn't  go  in  Mrs.  Leahy's  room. 

Q.  This  was  after  you  left  Judge  Parks's  room.  It  says,  "Q* 
After  you  left  Judge  Parks's  room  where  did  you  go? — ^A.  I  went 
back  to  my  room.  Mrs.  Leahy  was  in  the  wmdow  upstairs,  and 
didn't  know  what  was  up,  or  anything  about  it."  Now,  that  was 
twenty  minutes  after  this  thing  commenced.  It  must  have  been 
from  the  statement  you  make  here. — A.  That  was  before  the  shoot- 

Q.  You  didn't  tell  Mr.  Purdy  so? — A.  You  will  notice  in  there 
that  a  whole  lot  of  that  evidence  that  came  at  the  last  was  really 
what  happens  at  the  first. 

Q.  I  can't  read  it  so  from  the  text,  but  we  will  take  it  up  a  little 
more  in  order.  "  Q.  How  many  shots  did  you  hear  fired? — A.  It 
seemed  to  me  like  it  was  ten  or  fifteen,  maybe  more,  right  there 
about  the  wall  or  barracks.  Q.  Were  you  in  bed  at  the  time? — ^A. 
Yes,  sir;  but  I  raised  up  as  soon  as  I  heard  the  reports;  then  I  got 
up  and  sat  in  the  window — in  my  window." — A.  \eSy  sir. 

Q.  Is  that  true? — A.  I  sat  on  the  bed  in  the  window.  The  window 
is  low,  and  the  bed  is  only  a  few  inches  lower  than  the  window. 

Q.  Then  you  were  mistaken  when  you  told  Judge  Purdy  under 
oath,  and  signed  it  and  swore  to  it,  that  you  got  up  and  sat  in  your 
window? — A.  I  was  in  the  window.  I  was  sitting  on  the  bed  with 
my  arms  in  the  window  that  way.  Part  of  the  time  I  was  sitting  in 
the  window.     I  didn't  sit  in  one  position  all  the  time. 

Q.  You  stated  to  this  court  that  you  did  all  the  time  that  you  were 
at  the  window? — A.  I  said  I  stayed  in  similar  positions;  part  of  the 
time  I  was  leaning  up  in  the  window,  and  part  of  the  time  standing. 

Q.  Could  you  distinguish  light  blue  from  dark  blue  that  night 
in  the  alley  while  you  were  standing  in  your  window? — A.  I  don't 
think  I  could  distinguish  that;  but  I  could  distinguish  blue  from 
black  though,  I  think. 

Q.  Now,  Tlou  said  in  your  evidence  to  Mr.  Purdy,  as  follows: 
•*  Q.  How   were  they  dressed,  and  what  did   they  have  in  their 
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hands,  if  anything? — ^A.  Both  of  them  had  guns — rifles — and  they 
were  dressed  in  yellow  khaki  pants,  and  one  of  them  had  on  this 
light-colored  army  shirt — flight  olue — and  I  think  the  other  one  had 
on  a  coat.  I  am  not  sure." — A.  Yes,  sir;  one  was  dressed  in  a  light- 
blue  shirt — that  is,  not  like  the  navy-blue  uniform. 

Q.  You  could  distinguish  that  while  they  were  still  over  in  the 
alley? — A.  Yes,  sir;  he  had  it  unbuttoned  in  the  front. 

Q.  Could  you  see  the  color  of  his  skin  through  it? — A.  No,  sir; 
he  had  on  underclothes. 

Q.  What  color  were  they? — A.  White,  I  believe. 

Q.  Do  you  know? — A.  1  didn't  pay  any  attention  to  them. 

Q.  You  could  hear  the  voices  of  those  men  distinct  when  they  were 
in  the  alley,  couldn't  you  ? — A.  Yes,  sir. 

Q.  Did  you  recognize  them  by  their  voices  as  being  negroes? — ^A, 
Yes,  sir. 

Q.  Well,  what  kind  of  a  voice  was  it?  Tell  the  court  what  en- 
abled you  to  distinguish  them  as  being  negroes. — A.  It  wasn't  a  very 
coarse  voice,  but  kind  of  a  long  voice ;  I  can't  describe  the  difference. 

Q.  You  can't  describe  the  difference? — A.  No,  sir;  kind  of  a  long, 
whining  voice — not  so  long,  but  longer  than  a  white  man's — do  not 
speak  so  clearly. 

Q.  You  don't  know  at  any  time  that  they  fired  at  the  Miller  Hotel, 
do  you — directly  at  the  Miller  Hotel? — A.  No,  sir;  there  was  two 
shots  fired  into  the  back  part  of  my  room,  but  I  don't  know  where 
thev  were  fired  from. 

Q.  In  the  back  part  of  your  room? — A.  I  mean  on  the  back  wall 
of  my  room. 

Q.  Where  is  the  back  wall  of  your  room? — A.  It  faces  on  the 
alley. 

Q.  Whereabouts  on  the  wall  were  they  fired? — A.  They  were  fired 
just  about  a  foot  and  a  half — one  of  them — above  the  floor,  and  the 
other  one  was  a  foot  and  half,  I  reckon,  above  that,  a  little  to  one 
side.  I  can't  locate  them  just  exnctly.  They  knocked  out  a  hole 
in  the  brick — both  of  them — and  fell  down  to  the  ground,  and  the 
cook  picked  them  up  next  morning,  so  she  said;  I  didn't  see  them. 

Q.  where  were  they  fired  from  ? — A.  I  don't  know. 

Q.  You  didn't  examine  the  direction  from  which  they  came? — A. 
I  think  they  must  have  been  stray  shots,  or  something,  fired  from 
another  part  of  the  town.    They  were  fired  straight,  though. 

Q.  I  want  to  read  you  a  little  of  your  evidence  in  this  connection: 
"  Q.  Did  you  hear  firing  after  that  ? — A.  After  that  shot  at  the ' 
comer  they  went  toward  the  Miller  Hotel  and  they  fired  6  or  8 
shots  there.  Q.  Were  you  still  in  the  window? — ^A.  Yes,  sir;  I 
was  then  in  Judge  Parks's  window.  Q.  Was  he  in  his  room? — A. 
Yes,  sir;  he  doesn't  see  very  well,  though,  and  he  couldn't  tell 
whether  they  were  negroes  or  whites,  but  he  could  hear  their  voices, 
and  he  said  they  were  negroes.  Q.  You  were  in  Judge  Parks's 
room  at  this  time? — A.  Yes,  sir;  up  to  the  time  I  went  in  Judge 
Parks's  room  I  thought  it  was  a  fire  down  at  the  post,  but  when  I 
saw  them  shooting  at  the  Cowen  house  I  knew  different.  Q.  When 
you  saw  them  shooting  at  the  Cowen  house,  in  whose  room  were 
you? — ^A.  In  mine."  So  you  must  have  seen  them  shooting  in  the 
Cowen  house  after  you  went  in  Judge  Parks's  room? — A.  No,  sir; 
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the  gate  and  screamed,  and  we  told  her  to  wait  until  we  could  dress  a 
little  and  we  would  come  over.  She  went  over  herself,  and  we  were 
downstairs  when  she  came  back,  which  was  in  a  niinute  or  two.'' 
AVhat  do  you  mean  by  saying  she  didn't  know  anything  about  it? — 
A.  She  didn't  know  what  was  the  shooting  until  they  got  there  and 
ghe  saw  them  shooting  at  the  house. 

Q.  This  was  after  that? — A.  After  that,  when  she  went  over — she 
went  down  the  street  when  the  shooting  was  taking  place,  and  by  me 
stepping  back  into  my  room — when  I  went  into  Judge  Parks's  room  I 
wasn't  dressed,  and  I  stepped  back  into  my  room  and  stepped  right 
back  out  when  I  got  my  clothes. 

Q.  You  were  in  your  room  first  for  ten  minutes? — A.  Yes,  sir. 

Q.  Then  you  were  in  Judge  Parks's  room  for  ten  minutes;  then 
you  went  bjick  to  your  own  room  and  dressed? — A.  I  just  stepped 
right  in  and  drew  on  a  pair  of  linen  breeches. 

Q.  You  did  step  back  to  your  room  to  draw  on  the  pair  of  linen 
breeches,  and  it  must  have  been  twenty  minutes  after  this  thing 
conunenced — it  was  certainly  after  all  these  men  passed  by? — A.  1 
dressed  after  the  men  passed  on  back  to  the  post. 

Q.  So  that  it  was  after  that  when  you  stepped  into  Mrs.  Leahy's 
room,  as  you  testified  here? — A.  I  didn't  go  in  Mrs.  Leahy's  room. 

Q.  This  was  after  you  left  Judge  Parks's  room.  It  says,  "Q. 
After  you  left  Judge  Parks's  room  where  did  you  go? — ^A.  I  went 
back  to  my  room.  Mrs.  Leahy  was  in  the  wmdow  upstairs,  and 
didn't  know  what  was  up,  or  anything  about  it."  Now,  that  was 
twenty  minutes  after  this  thing  commenced.  It  must  have  been 
from  the  statement  you  make  here. — A.  That  was  before  the  shoot- 
ing. 

Q.  You  didn't  tell  Mr.  Purdy  so? — A.  You  will  notice  in  there 
that  a  whole  lot  of  that  evidence  that  came  at  the  last  was  really 
what  happens  at  the  first. 

Q.  I  can't  read  it  so  from  the  text,  but  we  will  take  it  up  a  little 
more  in  order.  "  Q.  How  many  shots  did  you  hear  fired  ? — ^A.  It 
seemed  to  me  like  it  was  ten  or  fifteen,  maybe  more,  right  there 
about  the  wall  or  barracks.  Q.  Were  you  in  bed  at  the  time? — A. 
Yes,  sir;  but  I  raised  up  as  soon  as  I  heard  the  repoiis;  then  I  got 
up  and  sat  in  the  window — in  my  window." — A.  Yes,  sir. 

Q.  Is  that  true? — A.  I  sat  on  the  bed  in  the  window.  The  window 
is  low,  and  the  bed  is  only  a  few  inches  lower  than  the  window. 

Q.  Then  you  were  mistaken  when  you  told  Judge  Purdy  under 
oath,  and  signed  it  and  swore  to  it,  that  you  got  up  and  sat  in  your 
window? — A.  I  was  in  the  window.  I  was  sitting  on  the  bed  with 
my  arms  in  the  window  that  way.  Part  of  the  time  I  was  sitting  in 
the  window.     I  didn't  sit  in  one  position  all  the  time. 

Q.  You  stated  to  this  court  that  you  did  all  the  time  that  you  were 
at  the  window? — A.  I  said  I  stayed  in  similar  positions;  part  of  the 
time  I  was  leaning  up  in  the  window,  and  part  of  the  time  standing. 

Q.  Could  you  distinguish  light  blue  from  dark  blue  that  night 
in  the  alley  while  you  were  standing  in  your  window? — A.  I  don't 
think  I  could  distinguish  that;  but  I  could  distinguish  blue  from 
black  though,  I  think. 

Q.  Now,  You  said  in  your  evidence  to  Mr.  Purdy,  as  follows: 
•*  Q.  How   were  they   dressed,  and  what  did   they  have  in  their 
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hands,  if  anything? — ^A.  Both  of  them  had  guns — ^rifles — and  they 
were  dressed  in  yellow  khaki  pants,  and  one  of  them  had  on  this 
light-colored  army  shirt — flight  olue — and  I  think  the  other  one  had 
on  a  coat.  I  am  not  sure." — A.  Yes,  sir;  one  was  dressed  in  a  light- 
blue  shirt — that  is,  not  like  the  navy-blue  uniform. 

Q.  You  could  distinguish  that  while  they  were  still  over  in  the 
alley  ? — ^A.  Yes,  sir ;  he  had  it  unbuttoned  in  the  front. 

Q.  Could  you  see  the  color  of  his  skin  through  it? — A.  No,  sir; 
he  had  on  underclothes. 

Q.  What  color  were  they  ? — A.  White,  I  believe. 

Q.  Do  you  know? — A.  1  didn't  pay  any  attention  to  them. 

Q.  You  could  hear  the  voices  of  those  men  distinct  when  they  were 
in  the  alley,  couldn't  you  ? — A.  Yes,  sir. 

Q.  Did  you  recognize  them  by  their  voices  as  being  negroes? — ^A. 
Yes,  sir. 

Q.  Well,  what  kind  of  a  voice  was  it?  Tell  the  court  what  en- 
abled you  to  distinguish  them  as  being  negroes. — A.  It  wasn't  a  very 
coarse  voice,  but  kind  of  a  long  voice ;  I  can't  describe  the  difference. 

Q.  You  can't  describe  the  difference? — A.  No,  sir;  kind  of  a  long, 
whining  voice — not  so  long,  but  longer  than  a  white  man's — do  not 
speak  so  clearly. 

Q.  You  don't  know  at  any  time  that  they  fired  at  the  Miller  Hotel, 
do  you — directly  at  the  Miller  Hotel? — A.  No,  sir;  there  was  two 
shots  fired  into  the  back  part  of  my  room,  but  I  don't  know  where 
they  were  fired  from. 

Q.  In  the  back  part  of  your  room? — A.  I  mean  on  the  back  wall 
of  my  room. 

Q.  Where  is  the  back  wall  of  your  room? — A.  It  faces  on  the 
alley. 

Q.  Whereabouts  on  the  wall  were  they  fired  ? — A.  They  were  fired 
just  about  a  foot  and  a  half — one  of  them — above  the  floor,  and  the 
other  one  was  a  foot  and  half,  I  reckon,  above  that,  a  little  to  one 
side.  I  can't  locate  them  just  exactly.  They  knocked  out  a  hole 
in  the  brick — both  of  them — and  fell  down  to  the  ground,  and  the 
cook  picked  them  up  next  morning,  so  she  said;   I  didn't  see  them. 

Q.  Where  were  they  fired  from?— A.  I  don't  know. 

Q.  You  didn't  examine  the  direction  from  which  they  came? — A. 
I  think  they  must  have  been  stray  shots,  or  something,  fired  from 
another  part  of  the  town.     They  were  fired  straight,  though. 

Q.  I  want  to  read  you  a  little  of  your  evidence  in  this  connection: 
"Q.  Did  you  hear  firing  after  that? — A.  After  that  shot  at  the 
comer  they  went  toward  the  Miller  Hotel  and  they  fired  6  or  8 
shots  there.  Q.  Were  you  still  in  the  window? — A.  Yes,  sir;  I 
was  then  in  Judge  Parks's  window.  Q.  Was  he  in  his  room? — A. 
Yes,  sir;  he  doesn't  see  very  well,  though,  and  he  couldn't  tell 
whether  they  were  negroes  or  whites,  but  he  could  hear  their  voices, 
and  he  said  they  were  negroes.  Q.  You  were  in  Judge  Parks's 
room  at  this  time? — A.  Yes,  sir;  up  to  the  time  I  went  in  Judge 
Parks's  room  I  thought  it  was  a  fire  down  at  the  post,  but  when  I 
saw  them  shooting  at  the  Cowen  house  I  knew  different.  Q.  When 
you  saw  them  shooting  at  the  Cowen  house,  in  whose  room  were 
you? — ^A.  In  mine."  So  you  must  have  seen  them  shooting  in  the 
Cowen  house  after  you  went  in  Judge  Parks's  room? — A.  No,  sir; 
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I  saw  them  from  my  window  before  I  went  in  Parks's  room.  I 
didn't  go  in  his  room  until  after  the  soldiers  had  passed  up  thd 
street — up  the  alley. 

Q.  In  the  first  part  of  your  testimony :  "  Q.  Were  you  in  bed  at 
the  time? — A.  Yes,  sir;  but  I  raised  up  as  soon  as  I  heard  the 
reports;  then  I  got  up  and  sat  in  the  window — in  my  window.  Q. 
Which  way  did  it  face? — A.  It  faced  the  post.  Q.  Could  you  see 
the  post  from  your  window? — A.  No,  sir.  Q.  Could  you  see  any 
portion  of  it? — A.  I  could  see  the  roofs  of  the  quarters."  Did  you 
so  testify,  or  not? — A.  Yes,  sir;  I  could  see  a  small  portion,  I  be- 
lieve, of  C  barracks. 

Q.  Did  you  so  testify  before  Mr.  Purdy  and  Major  Blocksom? — ^A. 
Read  that  over  again,  please. 

Q.  "  Q.  ^Vhich  way  did  it  face?— A.  It  faced  the  post  Q.  Could 
you  see  the  post  from  your  window  ? — A.  No,  sir.  Q.  Could  you  see 
any  portion  of  it? — A.  I  could  see  the  roofs  of  the  quarters." — ^A. 
Yes,  sir. 

Q.  You  so  testified  ? — A.  Yes,  sir. 

Q.  AVlio  was  at  the  head  of  that  company? — A.  AVhy,  I  didn't  see. 

Q.  Who  was  in  command  of  it? — A.  I  didn't  see  anybody — any 
white  man  with  the  company,  though  he  must  have  been  there.  Doc- 
tor Combe  and,  I  think,  Doctor  Combe's  brother — I  didn't  know 
either  one  at  the  time — but  Doctor  Combe  stopped  there  at  the  gate 
and  talked  to  us  a  few  minutes.  Then  he  went  up  to  the  head  oi  the 
company. 

Q.  Never  mind  that.  AMiat  I  wanted  to  know  was,  did  you  know 
who  was  in  command  of  that  company  then? — A.  No,  sir. 

Q.  Then,  why  did  you  testify  this  morning  that  it  was  Captain 
Lyon's  company? — A.  I  didn't  testify  it  was  his  company — only 
from  hearsay. 

Q.  You  were  testifying  hearsay,  then,  this  morning  on  your  direct 
examination  so  far  as  that  is  concerned? — A.  Captain  Lyon's  com- 
pany, so  it  is  said.    I  didn't  see  a  white  man  with  it. 

Q*  "  Q.  Did  you  see  those  men  at  any  time  later  in  the  evening? — 
A.  I  saw  in  the  company  that  Captain  Lyon  took  out  that  night,  etc.*' 
So  that  you  don't  know  whether  that  was  Captain  Lvon's  company 
or  not? — A.  Only  what  Doctor  Combe  said  that  night.  We  asked 
whose  company  it  was  and  he  said  Lyon's.  As  far  as  me  seeing  him 
myself,  I  clid  not ;  but  I  took  his  word  for  it. 

Q.  Were  you  asked  this  question :  "  Q.  You  don't  know  who  the 
officer  was  in  charge  of  that  squad,  or  who  he  was  talking  to? — ^A. 
No;  he  was  talking  to  some  one.  Q.  He  had  his  squad  at  nalt? — ^A. 
Yes,  sir."  Referring  to  this  same  squad,  you  didn't  know  who  it 
was  at  that  time? — A.  No,  sir.  AVlien  he  was  talking  in  front  of  his 
company  Doctor  Combe  was  talking  to  us. 

Q.  Biit  this  testimony  was  given  to  Mr.  Purdy  in  January,  wasn't 
it? — A.  It  was  after  Christmas. 

Q.  No;  it  was  about  the  27th  of  December? — A.  Yes,  sir. 

Ql-ESTIONS  BY   ASSOCIATE  COUNSEL  FOB  THE  ACCUSED. 

Q.  Wliat  time  did  tliis  firing  occur  on  August  13?— A.  About  6 
till  12. 

Q.  How  do  you  know  that? — A.  By  the  watch. 
Q.  Did  you  look  at  your  watch? — A.  Yes,  sir. 
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Q.  Did  you  testify  this  morning  that  you  didn't  look  at  your 
watch? — ^A.  I  looked  at  my  watch  after  I  went  downstairs.  It  was 
only  about  twenty  or  thirty  minutes  later,  and,  besides,  Mrs.  Leahy 
looked  at  her  clock. 

Q.  What  time  was  it  when  you  looked  at  your  watch? — A.  It  was 
after  12. 

Q.  What  time? — A.  About  twenty -five  minutes  after,  I  think.  I 
don't  remember  exactly. 

Q.  How  do  you  know  it  was  five  minutes  to  12  when  the  firing 
occurred  ? — A.  Because  Mrs.  Leahy  looked  at  her  clock. 

Q.  Mrs.  Leahy  told  you  so,  you  mean? — A.  She  told  me,  and 
besides  I  had  my  watch  hanging  there,  and  I  noticed  it  when  I  went 
down,  and  I  knew  it  was  in  the  neighborhood  of  five  to  12. 

Q.  What  time  did  it  show  ? — A.  It  showed  about  12.25. 

Q.  How  do  you  know  it  was  five  minutes  to  12  when  the  firing 
occurred? — A.  I  knew  it  was  somewhere  a  little  before  12.  I  got 
back  about  fifteen  minutes  to  12,  and  I  hadn't  been  in  my  room  only  a 
few  minutes  when  the  shooting  occurred. 

Q.  How  do  you  know  you  got  back  about  fifteen  minutes  to  12?— 
A.  I  looked  at  my  watch. 

Q.  Didn't  you  testify  this  morning  that  you  knew  it  was  twenty 
minutes  to  12  because  you  came  in  about  twenty  minutes  to  12,  and 
didn't  you  fix  your  time  with  respect  to  the  firing? — A.  I  got  back 
about  twenty  till  12  that  night. 

Q.  Did  you  not  testify  this  morning  that  you  fixed  the  time  of  your 
return  to  the  hotel  by  knowing  it  was  12  o'clock  when  the  firing  began 
and  that  you  had  returned  about  twenty  minutes  previous  to  that 
time  ? — A.  I  don't  understand  what  you  are  trying  to  get  at. 

Q.  When  asked  this  morning,  in  substance,  what  time  you  returned 
to  the  hotel  after  taking  these  children  to  their  respective  houses,  you 
said  it  was  about  twentv  minutes  to  12  ? — A.  Yes,  sir. 

Q.  In  explanation  oi  that  you  said  that  it  was  about  twenty  min- 
utes before  the  firing  began,  that  you  knew  the  time  was  about  twenty 
minutes  to  12  because  it  was  about  twenty  minutes  before  the  firing 
began  and  the  firing  began  at  12? — A.  The  firing  began  a  few  min- 
utes before  12. 

Q.  Is  that  a  correct  explanation? — A.  In  a  very  few  minutes;  I 
can't  tell  exactly. 

Q.  Did  you  look  at  your  watch  when  you  returned  to  the  hotel  ?— 
A.  Yes,  sir. 

Q.  What  time  did  it  show  ? — A.  It  showed  twenty  minutes  to  12. 

Q.  Do  you  remember  what  time  it  did  show? — A.  Yes,  sir;  I 
always  have  to  work  on  time,  and  I  looked  at  my  watch. 

Q.  What  time  did  it  show? — ^A.  It  showed,  to  the  best  of  my 
memory,  twenty  minutes  to  12. 

Q.  Do  you  remember? — A.  I  am  not  sure  just  what  time — I  didn't 
pay  any  special  attention  to  it. 

'Q.  ^ou  do  not  know,  then,  that  it  showed  twenty  minutes  to  12  ? — 
A.  To  the  best  of  my  recollection  it  did. 

Q.  Might  it  have  shown  fifteen  minutes  to  12? — ^A.  I  don't  think 
it  did. 

Q.  What  room  was  Mrs.  Leahy  in  in  her  house  that  night? — A.  Do 
you  mean  the  room  she  sleeps  in  or  the  room  she  was  in  upstairs? 
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Q.  The  room  upstairs. — ^A.  She  was  in  this  room  right  here  (indi- 
cating on  picture  in  evidence  marked  "  B,"  room  No.  3). 

Q.  ^Vhich  room  were  you  in? — ^A.  Eight  here  (indicating  on  same 
picture  room  No.  1,  nearest  the  alley). 

Q.  And  which  room  was  Judge  Parks  in? — ^A.  Eight  here  (indi- 
cating on  same  picture  room  No.  2) . 

Q.  Can  you  see  the  post  from  your  room  that  you  occupied  in  the 
Leahy  Hotel  ? — ^A.  I  could  see  about  6  or  6  feet  of  the  upper  story  of, 
I  believe,  C  barracks. 

Q.  Five  or  6  feet  of  the  upper  story  ? — ^A.  Yes,  sir. 

Q.  Will  you  just  point  that  out  here  on  the  map? — ^A.  (Witness 
goes  to  map  on  wall.)  I  believe  it  is  this  barrack  (pointing  to  C  bar- 
racks) . 

Q.  Then  I  understand  that  you  could  see  the  upper  part  of  the 
barracks  on  the  porch,  5  or  6  feet,  from  your  room  in  the  Leahy 
Hotel?— A.  Yes,  sir. 

Q.  Where  is  your  room  in  the  Leahy  Hotel? — ^A.  Eight  here  (indi- 
cating on  map). 

Q.  Now,  will  you  point  from  that  room  over  to  the  barracks  to  the 
point  you  could  see? — A.  (Witness  indicates  with  pointer  line  from 
his  room  to  porch  of  C  barracks.) 

Q.  Then  this  house  didn't  obstruct  your  vision? — A.  Not  from  the 
second  story;  no,  sir. 

Q.  Then  this  map  is  incorrect  in  that  particular? — A.  I  won't  say 
which  one  of  the  barracks  it  is,  because  I  never  looked  for  myselt. 
Between  the  houses  I  could  see  the  end  of  one  of  the  barrad^  I 
know  it  is  B  Company's  that  I  could  see  from  Judge  Parks's  room. 

Q.  It  is  not  B  barracks  that  you  could  see  from  your  room? — ^A. 
No,  sir;  it  must  be  the  corner  of  this  one  (indicating). 

Q.  Then  that  map  is  incorrect  in  that  particular,  is  it,  in  that  that 
house  doesn't  obstruct  your  vision? 

The  judge-advocate: 

May  it  please  the  court,  I  would  like  to  take  the  part  of  my  poor  old  mapi 
The  house  is  a  one-story  house  and  the  hotel  is  a  twoHStory  building,  and  tuft 
could  probably  look  over  the  roof  of  the  house. 

Q.  The  question  I  asked  was,  Does  that  house,  occupied  by  Mr, 
Cowen,  obstruct  vour  vision  of  the  post  from  your  room  m  the  Leahy 
Hotel? — A.  It  obstructs  part  of  it  and  nearly  all  of  it,  if  not  all — 1 
don't  think  it  obstructs  all  of  it.  I  know  I  can  see  the  end  of  one 
barrack  from  my  window. 

Q.  Then,  as  far  as  the  side  direction  goes,  if  the  map  shows  that  it 
obstructs  your  vision,  then  that  map  is  incorrect? — A,  I  coidd  see 
the  top  of  the  barrack  roof  over  the  Cowen  house. 

Q.  As  far  as  the  side  direction  goes,  if  that  map  shows  that  the 
Cowen  house  obstructs  your  vision  from  your  room,  that  map  is 
incorrect? — A.  I  think  the  map  is  correct. 

Q.  You  won't  answer  the  question  directly? — ^A.  I  believe  the 
map  is  correct;  I  believe  I  can  see  the  end  of  the  barracks  from  iaj 
window ;  I  don't  know  which  one  it  is. 

Q.  You  didn't  find  it  necessary  to  explain  in  your  previous  testi- 
mony that  you  could  see  any  portion  of  tibe  barracks  of  the  post 
from  your  room,  did  you,  when  you  testified  to  "Mr.  Purdy  and  Major 
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Blocksom? — ^A.  Mr.  Purdy  said  that  he  didn't  care  anything  about 
that;  all  he  wanted  to  prove  was  that  if  the  negroes  did  the  shooting. 

Q.  He  wanted  to  prove  that? — A.  Yes,  sir;  anything  of  that  kind 
he  said  he  didn't  want  to  know ;  the  court-martial  will  find  that  out. 

Q.  Then  Mr.  Purdy  told  you  he  wanted  to  find  out  whether  the 
negroes  did  the  shooting? — A.  That  is  what  Major  Blocksom  told  me. 

Q.  But  did  you  testify  to  Major  Blocksom  that  you  couldn't  see 
the  post  from  your  window  ? — A.  That  I  could  not  see  the  grounds. 

Q.  You  answer  the  question  this  way :  "  Could  you  see  the  post 
from  your  window? — A.  No,  sir.  Q.  Could  you  see  any  portion  of 
it? — A.  I  could  see  the  roofs  of  the  quarters." — A.  I  could  see  roofs, 
then  a  little  of  one  barracks. 

Q.  In  what  position  is  Mrs.  Leahy's  room  with  respect  to  Judge 
Parks's  room  and  the  Cowen  house  ? — A.  What  position  ? 

Q.  Yes.    Is  her  room  nearer  Elizabetfi  street  or A.  It  is  nearer 

Elizabeth  street. 

Q.  \\Tiat  position  does  his  window  occupy  with  respect  to  the 
Cowen  house? — A.  Just  nearly  in  front  of  the  gate. 

Q.  Nearly  in  front  of  the  gate  of  the  Cowen  house? — A.  Yes,  sir; 
a  little  to  the  left  from  the  gate,  I  am  pretty  sure  it  is. 

Q.  What  portion  of  the  post  can  you  see  from  Judge  Parks's 
room? — A.  You  can  see  one  barracks,  nearly  all  except  either  end; 
you  could  not  see  tlie  ends  of  the  barracks.  You  could  see  all  but 
a  very  small  part  of  each  end. 

Q.  What  barracks  was  that? — A.  I  think  it  is  B  barracks. 

Q.  You  couldn't  see  all  of  B  barracks  from  Judge  Parks's  win- 
dow ? — A.  No,  sir. 

Q.  What  prevented  you  from  seeing  all  of  it? — A.  The  houses  on 
each  side  cut  off  the  view  of  the  ends. 

Q.  The  Cowen  house  didn't  interfere  with  your  seeing  B  Company 
barracks  from  Judge  Parks's  room,  did  it? — A.  I  think  not.  Not 
the  Cowen  house ;  there  is  a  two-story  building — the  telegraph  oflSice, 
I  believe — right  next  to  it. 

Q.  The  Cowen  house  didn't  prevent  your  seeing  anv  portion  of  the 
post  from  Judge  Parks's  room? — A.  No,  sir;  it  didn't. 

Q.  Why  does  it  prevent  your  seeing  any  portion  of  the  post  from 
your  window? — A.  It  wasn't  the  Cowen  house  that  prevented  me 
irom  seeing. 

Q.  What  house  was  it? — A.  The  house  next  to  it,  I  believe. 

Q.  Can  you  show  it  on  the  picture? — ^A.  The  house  next  to  the 
hotel ;  there  is  some  house — I  don't  know  just  which  one,  but  I  know 
the  ends  of  the  barracks  could  not  be  seen. 

Q.  Show  it  on  the  picture. — A.  Right  here,  these  two;  you  could 
see  right  through  to  the  barracks  there. 

Q.  In  whose  room  ? — A,  From  Judge  Parks's. 

(In  answer  to  that  question  the  witness  points  to  the  picture  which 
is  taken  from  the  room  in  the  Leahy  Hotel  m  which  Mrs.  I^eahy  stood, 
and  says  this  is  the  view  from  Judge  Parks's  window.) 

A.  I  said  could  be  seen  from  Judge  Parks's  window,  just  about  the 
same. 

Q.  Then  you  can  get  almost  the  same  view  of  the  post  from  Judge 
Parks's  window,  which  is  about  the  middle  of  the  Cowen  house — 
about  opposite  the  middle  of  the  Cowen  house — as  you  can  from  Mrs. 
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Leahy's  window,  which  is  more  to  the  right? — A.  Mrs.  Leahy  could 
see  from  her  window  D  barracks  too — D  and  B. 

Q.  Please  listen  to  that  question  and  answer  it. 

^Reporter  reads  last  question.) 

A.  I  don't  know  about  Mrs.  Leahy's  window,  but  I  know  from 
Judge  Parks's  window  you  can  see  the  barracks  through — you  see 
between  two  buildings,  and  see  the  barracks,  nearly  all  of  the  bar- 
racks except  a  few  feet  on  each  end. 

Q.  I  will  ask  the  witness  to  identify  this  picture  which  is  already 
in  evidence. — A.  That  is  a  picture  of  the  Cowen  house  and  the  house 
next  to  it — the  annex  to  the  hotel. 

Q.  Picture  as  taken  from  where  and  showing  a  view  from  where  ?^ 
A.  Showing  a  view  from  the  last  window;  the  window  Mrs.  Leahy 
was  in. 

Q.  If  a  view  was  taken  from  the  window  in  which  you  were  in  it 
would  represent  a  view  to  the  left  of  the  present  view,  would  it  not? — 
A.  Yes,  sir. 

Q.  A  view  as  taken  from  the  left  of  the  present  view? — A.  M;y 
window  would  be  to  the  left  and  you  could  not  see  this  part  of  it 
from  it.     You  could  see  the  barracks  across  that  way. 

Q.  The  question  is,  if  the  picture  was  taken  from  your  window  it 
would  represent  a  point  of  view  to  the  left  of  the  present  point  of 
view. — A.  I  think  it  would ;  yes,  sir. 

Q.  ^Aliat  is  this  house  on  the  left  ? — A.  The  Cowen  house. 

Q.  And  this  house  on  the  right? — A.  That  is  the  annex  to  the 
hotel. 

Q.  When  did  you  first  hear  any  firing  in  the  post  at  Fort  Brown? — 
A.  I  heard  the  first  shots  right  at  the  wall  there  about  close  on  to  12. 

Q.  And  with  respect  to  that  first  firing,  when  did  you  hear  any 
firing  from  any  of  tne  porches  of  the  barracks  in  the  post? — A.  After 
the  men  had  passed  by  the  alley  from  Fourteentli  street. 

Q.  About  wliat  length  of  time? — A.  I  think  about  ten  minutes, 
or  somewhere  along  there. 

Q.  When  was  it  with  respect  to  the  bugle  calls  in  the  post? — ^A.  It 
was  after  the  two  first  bugle  calls  and  before  the  third. 

Q.  You  heard  then  firing  from  the  porches  of  barracks  in  the 
post  before  the  third  bugle  call  had  sounded? — A.  Yes,  sir;  I  think 
so. 

Q.  And  you  think  about  how  long  after  the  first  firing  that  you 
heard  that  night? — A.  How  long  after  the  first  firing? 

Q.  Yes. — A.  I  think  about  ten  minutes. 

Q.  Which  firing  did  you  hear  first,  the  firing  from  C  Company 
barracks  or  from  B  Company  barracks? — A.  I  saw  one  or  two  snots. 

Q.  Which? — A.  I  don't  know  which.  T  don't  know  the  barrack^ 
I  can  see  from  my  room,  but  I  tliink  it  isC  barracks. 

Q.  You  think  you  heard  the  firing  from  C  Company  barracks 
before  you  heard  the  firing  from  B  Company  barracks.  Is  that  cor- 
rect?— A.  Yes,  sir;  from  the  end;  and  then  I  went  into  ParfaVi 
room  and  saw  them  firing  from  B  barracks. 

Q.  You  saw  the  firing  from  C  Company  barracks  in  your  room 
before  you  went  in  Judge  Parks's  room  ? — A.  I  saw  one  or  two  shots. 

Q.  Then  you  went  into  Judge  Parks's  room  and  saw  the  firing 
from  B  Company  barracks? — ^A.  Yes,  sir. 
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Q.  How  lon^  after  this  firing  from  C  Company  barracks  did  you 
hear  the  firing  from  B  Company  barracks — immediately  after  you 
went  in  the  room? — ^A.  Inamediately ;  they  were  shooting  before  I 
got  in  there.  . 

Q.  How  do  you  know  that? — A.  Judge  Parks  called  me  to  thfc 
window  and  showed  me. 

Q.  He  showed  you  them  firing? — A.  Yes,  sir;  he  showed  me  be 
fore  he  called  me  in  there  from  my  room. 

Q.  He  showed  you  before  he  called  you  from  your  room? — A.  I 
said  he  called  me  in  and  showed  me. 

Q.  I  say  did  he  show  you  before  he  called  you  in  from  your 
room? — A.  No,  sir. 

Q.  Then  how  do  you  know  there  was  any  firing  from  those  bar- 
racks before  you  went  in  there? — A.  Because  he  saw  them. 

Q.  How  did  you  know  ? — A.  He  had  seen  the  shooting  and  called 
me  to  show  it  to  me. 

Q.  Do  you  understand  your  testimony?  You  state  in  answer  to 
a  question  that  you  knew  there  was  firing  from  B  Company  barracks 
before  you  left  your  room. — A.  I  know  it  because  Judge  Parks  told 
me  so. 

Q.  That  is  the  only  way  you  knew  it? — A,  That  is  the  only  way 
I  knew  it  until  T  went  and  saw  for  myself. 

Q.  You  stated  that  you  later  ran  downstairs  and  heard  a  roll  beini 
called.    Now,  when  was  this  roll  being  called? — A.  I  heard  the  ro. 
being  called  before  I  went  downstairs;  then  it  was  being  called  when 
I  got  downstairs. 

Q.  Where  were  you  when  it  was  being  called? — ^A.  In  Judge 
Parks's  room. 

Q.  When  was  that  roll  being  called  with  respect  to  the  firing  from 
B  Company  barracks? — A.  It  was  after. 

Q.  How  long  after? — A.  About  fifteen  minutes. 

Q.  Then  it  was  about  fifteen  minutes  after  the  bugle  call? — A. 
About  fifteen  or  twenty  minutes. 

Q.  About  fifteen  or  twenty  minutes  after  the  bugle  call  you  heard 
that  roll  being  called  ? — A.  iTes,  sir. 

Q.  You  stated  that  you  can  identify  those  rifles  that  you  saw  those 
two  men  armed  with  that  were  firing  into  the  Cowen  house? — ^A.  I  can 
identify  their  size  and  their  length,  but  their  general  make-up  I 
couldn't,  because  I  am  not  familiar  with  any  kind  of  rifles  made  on 
that  order.  All  I  know  about  the  rifles  is  they  were  not  very  long; 
the  wood  pieces  came  near  to  the  end ;  they  had  knobs  on  them,  and 
they  had  the  shoulder  straps. 

Q.  What  do  you  mean  by  shoulder  straps? — A.  The  straps  that 
are  fastened  on  the  guns  to  carry  them  by. 

Q.  What  kind  of  a  strap  was  it? — A.  A  web  strap — either  web  or 
leather,  but  which  one  I  don't  know. 

Q.  You  said  you  saw  a  knob  on  these  guns? — A.  Yes,  sir. 

Q.  WTiat  side  of  the  i^un  is  that  on  ? — A.  That  knob  is  on  the  top 
and  bends  down  to  the  side. 

Q.  On  the  top  ? — A.  On  the  top  or  on  the  side,  either  one. 

Q.  Which  siae — the  side  nearest  to  you? — A.  The  side  to  the  left. 
The  knob  was  on  top  when  I  saw  it. 

Q.  You  only  saw  it  when  it  was  on  top? — A.  Yes,  sir, 
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Q.  T  think  you  said  you  recognized  this  knob  from  the  light  that 
flaslied  from  the  guns  as  they  were  being  jfired  ? — A.  Yes,  sir. 

Q.  And  then  the  knob  was  on  top  of  the  gun? — A.  The  men  were 
shooting  them. 

'    Q.  Then  you  recognized  one  knob  as  the  other  man  was  firing,  is 
that  true? — A.  Yes,  sir. 

Q.  WTien  did  you  recognize  the  knob  on  the  second  rifle? — ^A.  I 
didn't  recognize  that. 

Q.  You  only  saw  one  knob? — ^A.  I  could  see  in  the  dark  the  outline 
of  it — the  bulk  of  it.  It  wasn't  a  very  dark  night;  I  could  see  plainly 
what  kind  of  guns  they  were  using. 

Q.  What  enabled  ^you  to  see  what  kind  of  guns  they  were  using — 
was  it  the  natural  light  of  the  night  or  the  flashes  that  came  from 
the  guns  ? — A.  The  flashes  from  the  guns,  how  I  recognized  the  guns. 

Q.  How  did  you  recomize  the  guns? — A.  By  the  light. 

Q.  What  light? — A.  By  the  light  of  the  men's  guns. 

Q.  Now,  you  say  you  recognized  one  man's  gun  while  the  other 
man  was  firing? — A.  Yes,  sir. 

Q.  How  did  you  recognize  the  second  man's? — A.  I  didn't  recog- 
nize it;  I  could  i*ecognize  the  bulk  of  the  gun  as  being  like  the  other 
man's  gun. 

Q.  What  was  there  about  this  second  man's  gun  that  prevented  it 
from  beir^  any  one  of  ten  different  guns,  as  far  as  you  knew  that 
night? — A.  It  might  have  been  any  kind  of  a  gun  on  that  order,  that 
I  know;  I  don't  know  what  kind  it  was,  but  I  know  it  was  made  on 
the  style  of  the  new  Springfield  or  the  Krag;  I  know  it  was  made  that 
wav. 

Q.  From  the  fact  that  you  saw  its  bulk  and  from  the  fact  that  you 
saw  wood  running  partly  or  nearly  out  to  the  end  of  the  barrel, 
and  from  the  fact  that  the  flash  lighted  up  the  other  so  you  could  see 
a  knob  on  top  of  this  second  gun  from  the  time  a  flash  occurred 
from  the  first;  is  that  correct? — ^A.  Yes,  sir;  I  could  tell  that  the 
guns  were  different  in  the  night;  I  could  tell  they  were  different  from 
Winchesters  or  any  other  kind  of  gun  except  an  army  gun  or  high- 
velocity  sporting  gun. 

Q.  You  were  able  to  do  this  all  by  that  flash? — A.  Not  altogether 
by  the  flash;  but  the  flash  helped  out. 

Q.  What  else  helped  out? — A.  The  lightness  of  the  night. 

Q.  The  light  of  the  stars? — A.  Yes,  sir. 

Q.  Is  that  true — the  light  of  the  stars? — A.  The  light  of  the  night, 
whether  it  was  stars  or  not. 

Q.  What  other  light  was  there  that  night  except  stars? — A.  It  was 
starlight,  but  it  wasn't  very  dark. 

Q.  What  other  light  was  there  that  night  except  the  stars? — ^A. 
There  was  no  other  light,  except  the  light  from  the  rifles. 

Q.  You  testified  to-day  that  you  thought  you  recognized  one  of  the 
negroes  that  you  claimed  was  doing  some  shooting  later  when  he 
appeared  in  Cfaptain  Lyon's  company  ? — A.  Yes,  sir. 

Q.  Then  you  were  able  to  recognize  him  by  his  color? — A.  By  his 
color  and  by  his  form. 

Q.  And  you  say  his  color  was  black? — A.  Yes,  sir. 

Q.  That  was  a  distinguishing  mark  with  respect  to  the  other  men 
in  that  company,  was  it? — A.  No,  sir. 
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Q.  And  his  form  was? — A.  His  form  was  very  eroct;  well  built, 
but  not  heavy. 

Q.  And  that  served  to  distinguish  him  from  the  other  men  of  that 
company? — ^A.  Yes,  sir;  somewhat. 

Q.  You  testified  also  that  he  made  use  of  certain  language;  when 

?rou  testified  before,  did  you  state  that  that  man  had  used  that  same 
anffuage? — A,  Yes,  sir. 
Q.   I  our  recorded  testimony  does  not  bear  out  that  answer. 

The  judge-advocate: 

I  would  like  to  have  it  read  to  the  court 

Q.  It  differs  in  this  particular:  You  said  "damn"  before;  to-day 
you  said  "  God  damn."  In  other  words,  to-day  you  think  that  this 
man  made  use  of  a  little  stronger  language  than  you  thought  he  made 
use  of  on  December  27  ? — ^A.  He  used  the  language  as  I  gave  it  to-day. 
That  language  there,  if  it  is  that  way,  I  wasn't  asked  to  give  it  like  I 
heard  it. 

Q.  What  were  you  asked  to  do? — A.  I  was  asked  to  tell  it  myself; 
to  describe  how  he  said  it  and  what  he  said  in  the  words  he  said. 

Q.  Then  because  you  were  asked  to  describe  it  your  way  you  be- 
lieved it  was  necessary  for  you  not  to  use  the  words  that  he  actually 
did  use? — A.  Any  words  in  an  oath  would  convey  the  idea. 

Q.  Is  not  your  memory  of  this  entire  thing  stronger  to-day  than  it 
was  on  the  27th  day  of  December  last? — A.  No,  sir. 

Q.  Is  it  as  strong? — A.  Yes,  sir. 

Q.  Is  it  stronger  than  it  was  on  the  14th  of  August? — ^A.  It  is  as 
strong:  yes,  sir. 

Q.  How  long  ago  is  it  since  this  matter  occurred  ? — A.  It  is  about 
seven  months,  I  suppose. 

Q.  Has  your  memory  been  refreshed  on  any  of  these  particulars 
within  the  last  seven  months? — A.  I  have  talked  about  it  some,  but 
not  very  much.  I  have  heard  talking  about  it,  and  when  I  see  any- 
thing like  that  I  remember  it  well  enough. 

Q.  Is  your  memory  any  stronger  just  after  that  event  occurred 
than  it  is  in  seven  months  after? — A.  It  is  owing  to  the  event. 

Q.  An  important  event  of  that  kind? — A.  One  of  that  kind;  time 
don't  have  much  effect  on  it. 

Q.  Even  on  the  details? — A.  The  details;  no,  sir. 

Q.  Doesn't  affect  the  details ;  a  seven  months'  lapse  of  time  doesn't 
affect  the  details? — A.  Not  those  special  details  I  paid  special  note  of. 

Q,  And  you  did  pay  special  note  to  those  details? — ^A.  All  that  I 
have  told  you  about.    There  is  lots  of  them  I  didn't. 

QUESTIONS- BY  COUNSEL  FOB  THE  ACCUSED. 

Q.  Did  you  tell  this  to  the  Citizens'  Committee  at  all  ? — ^A.  I  testi- 
fied before  the  Citizens'  Committee.  >*-*^-w — ■ 
Q.  The  next  day  ? — A.  Yes,  sir ;  th^^xt  day.      '^ 
Q.  Whereabouts  did  you  testify  ]^efore  the  Citizens^  Committee; 
where  were  they  ? — A.  In  Judge  Wells's  office. 

The  court  then  took  a  recess  until  4  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  judge-advocate,  the  accused,  his  counsel, 
and  the  reporter  resumed  their  seats. 
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QUESTIONS  BY  ASSOCIATE  COUNSEL  FOB  THE  ACCUSED. 

Q.  Mr.  Elkins,  to  illustrate  that  question  as  to  whether  or  not  your 
memory  is  at  present  better  than  it  was  on  the  14th  of  August,  I  want 
to  reaa  your  testimony  before  the  Citizens'  Committee. — ^A.  I  read 
over  that  evidence  myself,  and  there  is  some  things  that  were  not  put 
down  correctly.  The  stenographer  was  not  good,  and,  besides,  in 
that  Citizens'  Committee  I  only  gave  a  very  short  story  of  it. 

Q.  "You  know  the  object  of  this  meeting;  you  knew  that  this 
outrage  was  committed  by  negro  soldiers ;  we  want  any  information 
that  will  lead  to  a  description  of  whoever  did  it? — A.  About  fifteen 
minutes  before  the  shootmg  come  up  I  went  up  to  my  room  in  the 
Leahy  Hotel,  second  story  oack.  When  this  shooting  commenced  I 
got  up  and  sat  in  the  window;  they  came  up  the  street,  2  of  them 
seemed  to  be  in  the  lead.  There  were  5  or  6;  I  could  swear  they 
were  negro  soldiers.  They  emptied  their  guns  into  Mr.  Cowen^ 
house,  and  then  split  up,  and  part  of  them  went  up  Elizabeth  street, 
one  of  them  got  into  a  mudhole  and  hollered  for  the  others  to  go 
around  the  other  way.  They  wore  khaki  pants,  regulation  blue  shirts 
and  belts.  The  2  in  advance  were  small  black  negroes,  none  of  them 
over  5  feet  6.  I  might  recognize  the  face  of  the  one  that  got  in  the 
mudhole  and  I  think  I  coula  recognize  it,  but  maybe  I  could  not  pick 
him  out.  They  didn't  turn  back  when  the  bugle  call  sounded ;  they 
went  on,  and  in  a  little  while  they  came  back.  I  saw  them  shoot  into 
Mr.  Cowen's  house  once,  and  I  think  they  shot  into  it  three  times. 
They  got  back  to  the  barracks  before  the  roll  call  and  I  think  before 
the  sguad  went  out  in  town.  When  the  squad  went  back  I  was 
standmg  with  Mrs.  Leahy  at  the  front  gate,  and  the  squad  passed 
within  a  few  feet  of  us.  One  little  black  negro  whom  I  took  to  be 
the  same  one  that  got  in  the  mudhole  when  they  were  shooting  into 

Mr.  Cowen's  house  said  '  We  will  kill  the  rest  of  the 

to-morrow.'  I  heard  the  policemen  shoot  up  town;  could  tell  it 
because  the  shots  were  dull." 

QUESTIONS  BY   THE   COURT. 

Q.  As  to  this  man  in  the  company  that  made  the  profane  remark 
and  whom  you  thought  was  a  leader  in  the  shooting,  did  he  have 
men  to  the  right  and  left  of  him  when  in  ranks,  or  was  he  a  little 
to  one  side  of  the  main  body  of  the  company? — A.  He  was  in  the 
middle  but  the  men  were  not  in  line.  They  were  mixed  up  more 
like  a  mob  than  thev  were  soldiers.  They  came  down  the  street  just 
in  front  of  the  hotel  and  a  little  up  the  street  from  the  entrance  into 
the  yard  of  the  hotel.  The  tree  is  right  off  the  sidewalk,  and  the 
soldiers  came  down  that  way  out  in  the  street.  The  soldiers  in  the 
lead  went  .around  the  tree,  and  those  in  the  back  part  started  to 
get  on  the  sidewalk  and  not  go  around  the  tree,  but  when  the  men 
m  the  lead  went  around  the  tree  and  these  others  starting  to  go 
around  on  the  sidewalk,  kind  of  threw  them  apart.  Then  these 
others  went  around  the  tree  like  the  first  did,  but  when  they  got 
around  there  they  got  up  on  the  sidewalk,  but  the  front  part  of  the 
company  didn't.  Fart  of  them  got  on  the  sidewalk — not  all  of 
them — one  or  two  men  went  around  in  a  row,  and  they  were  kind  of 
mixed  up  and  were  not  in  line  at  alL 
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Q.  When  you  then  saw  him.  at  short  distance,  did  vou  then  notice 
any  distinguishing  feature  or  mark  of  any  kind  whereby  he  may 
now  be  identified  ?— A.  I  did  not. 

Q.  Could,  you  mark  his  position  in  the  company  with  reference  to 
any  other  man  who  may  be  distinguished  ? — ^A.  No,  sir. 

(The  witness  was  then  excused.) 

Leonarda  Sanchez,  a  witness  for  the  prosecution,  was  duly  sworn 
through  an  interpreter,  and  testified  as  follows : 

DIRECT   EXAMINATION. 
QUESTIONS   BY   THE  JUDQE-ADVOCATE. 

Q.  Please  give  your  name. — A.  Leonarda  Sanchez. 
•     Q.  And  your  residence? — A.  Brownsville. 

Q.  Where  were  you  living  on  August- 13,  1906? — ^A.  The  street  of 
Martin  Gonzales ;   I  don't  mow  the  name  of  the  street. 

Q.  Were  you  living  in  the  neighborhood  of  Fort  Brown? — ^A. 
Yes,  sir. 

Q.  Did  you  hear  anything  unusual  happen  upon  the  night  of  Au- 
gust 13,  1906?— A.  Si,  senor. 

The  court : 

Ask  her  if  she  understands  English. 

(The  interpreter  asked  the  witness  if  she  understood  English  and 
she  answered.) 

A.  No,  sir. 

(The  question  was  repeated  by  the  interpreter.) 

A.  She  said  she  heard  something  the  negro  said  in  the  house  of 
the  negro  woman  she  lived  with. 

Q.  Ask  her  if  anything  out  of  the  ordinary  occurred  on  the  night 
of  August  13. — A.  Slie  said  she  only  heard  a  negro  man  tell  a  negro 
woman  in  her  house  not  to  have  any  fear  that  night,  there  was  gomg 
to  be  some  shots  in  the  town. 

Q.  Who  was  this  negro  that  made  this  remark  ? — ^A.  A  negro  that 
workod  at  the  house  of  Lieutenant  Grier. 

Q.  Was  he  a  soldier? — A.  Yes,  sir. 

Q.  What  time  a  day  was  this  ? — A.  About  4  o'clock  in  the  evening, 

Q.  Later  on  during  the  night,  did  you  hear  anything  unusual  ? 

(The  reporter  here  read  the  foregoing  testimony  of  this  witness 
at  request  of  counsel  for  the  accused.) 

A.  She  says  when  the  shots  were  fired  she  and  the  negro  went 
inside  the  quarters — inside  the  barracks. 

Q.  Do  you  mean  actually  inside  the  barracks  or  inside  the  reserva- 
tion?— A.  I  went  inside  the  barracks — ^the  house  of  a  negro  woman 
who  lived  in  there. 

Q.  Why  did  you  go  inside  the  barracks  when  you  heard  these 
shots? — A.  Because  she  worked  with  the  negro  woman,  and  went 
with  her. 

Q.  ^Vhat  company  did  this  soldier  belong  to,  if  you  know? — A. 
To  the  company  on  this  side  (she  points).  I  don't  know  what  com- 
pany it  is. 

Q.  As  you  go  into  the  reservation  from  the  back  gate,  is  this  com- 
pany on  the  right  or  the  left  of  the  walk? — A.  The  left  hand. 
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Q.  Counting  from  the  river,  is  this  the  first,  second,  or  third  bar- 
racks?— A.  Not  the  first  on  the  edge  of  the  river,  but  the  second. 
Q.  What  was  the  name  of  this  soldier? — A.  I  don't  know  his  name. 
Q.  Have  you  ever  worked  for  any  oflicer? — A.  No,  sir. 

CROSS-EXA!^IlNAnON. 
QUESTIONS   BY   COUNSEL   FOR   THE   ACCUSED. 

Q.  Ask  her  how  she  makes  a  living. — ^A.  Washing. 

Q.  For  whom? — A.  For  the  soldiers. 

Q.  How  does  she  gain  a  living  now? — ^A.  I  am  washing  clothes 
for  the  soldiers  here. 

Q.  When  did  she  leave  Brownsville? — A.  Been  here  four  months. 

Q.  Is  she  married? — A.  No,  sir. 

Q.  Ever  been  married? — A.  No,  sir. 

Q.  What  is  the  name  of  this  woman  that  was  with  you  that 
night? — ^A.  Miss  Johnson. 

Q.  Is  she  married  ? — A.  Yes,  sir. 

Q.  Who  is  her  husband  ? — A.  A  soldier  of  color. 

Q.  What  is  his  name? — A.  I  don't  know  his  name. 

Q.  Where  was  he  that  night? — A.  He  wasn't  in  Brownsville;  he 
was  in  Austii;i. 

Q.  What  was  he  doing  in  Austin? — ^A.  She  says  she  don't  know, 
because  the  woman  said  her  husband  had  stayed  in  Austin. 

Q.  \ATiere  did  they  two  actually  go  when  thev  went  into  the  gar- 
rison that  night? — A.  I  slopped  in  the  house  oi  a  negro  woman  for 
a  little  while. 

Q.  How  long  did  they  stay  there? — A.  Half  an  hour. 

Q.  Then  where  did  they  go  ? — ^A.  To  th'e  house  of  the  guard. 

Q.  Where  did  they  go  from  there? — A.  To  the  hospital. 

Q.  When  she  said  ^e  went  to  the  calaboose,  did  she  mean  in  the 
post  or  in  the  town? — A.  In  the  post. 

The  court : 

Ask  her  if  sbe  means  the  post  guardhouse. 

A.  Yes,  sir. 

Q.  Ask  her  if  the  ^uard  was  there  in  this  same  house  that  she  calls 
the  calaboose. — A.  Tl  es,  sir. 

Q.  Did  she  talk  to  any  members  of  the  guard? — ^A.  She  had  noth- 
ing to  say  to  the  men  that  were  there.  Tlie  other  woman  talked  to 
them. 

Q.  What  did  she  say? — A.  Said  she  wanted  to  wait  there  in  the 
guardhouse. 

Q.  Why  ? — A.  Because  she  was  afraid  to  wait  in  the  town. 

Q.  Had  either  of  them  been  drinking? — A.  The  negro  had  been 
drinking. 

Q.  Was  she  drunk  or  sober? — A.  She  says  she  doesn't  know 
whether  she  was  drunk. 

Q.  Was  she  fully  dressed  ? — A.  Yes,  sir. 

Q.  And  both  women  were  fully  dressed? — ^A.  Yes,  sir. 

Q.  Ask  her  to  describe  this  man  that  she  said  come  to  her  house 
from  Lieutenant  Grier's. — Au  I  don't  know  what  class  of  man  he 
was;  a  thin  man. 
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Q.  Was  this  man  working  for  Lieutenant  Grier? — A.  Yes,  sir. 

Q.  How  does  she  know  it  was  4  o'clock  i — ^A.  Because  she  had  her 
clock. 

Q.  What  was  she  doing  when  he  told  her  this? — A.  She  was  doing 
her  work  in  the  house — ironing. 

Q.  Where  was  the  other  woman  ? — A.  She  was  washing. 

Q.  Where  was  she  ? — A.  In  my  house. 

Q.  Tell  her  to  tell  us  what  that  woman's  name  was  again. — A.  Miss 
Johnson. 

Q.  Well,  could  she  identify  this  soldier  that  come  in  and  told  her 
this? — ^A.  She  said  she  knew  she  would  know  him. 

Q.  She  knows  that  he  was  working  for  Lieutenant  Grier? — A. 
Yes,  sir. 

Q.  Was  he  talking  to  this  other  woman  in  English? — A.  Yes,  sir. 

Q.  And  you  heard  what  he  said  ? — A.  Yes,  sir. 

Q.  Then,  tell  us  what  he  said  in  English,  just  as  he  said  it — ^A.  She 
says  she  can't  say  it  because  she  can't  talk  English.  She  understands 
English,  but  can't  talk  it.  She  says  you  can't  make  me  talk  English 
because  I  can't  talk  it. 

(The  remainder  of  the  examination  was  conducted  by  counsel  for 
the  accused  asking  the  witness  in  English  the  questions  and  the  inter- 
preter translating  the  answers  from  Spanish.) 

Q.  Did  you  tell  this  to  anybody  ? — A.  No,  sir. 

Q.  Did  you  tell  it  to  anybody  at  the  time? — A.  No,  sir. 

Q.  Where  is  your  house? — A.  Where  she  lives  here  or  in  Browns- 
ville? 

Q.  Where  did  you  live  in  Brownsville? — A.  On  the  street  of 
Martin  Gonzales. 

Q.  Is  that  close  to  the  garrison  ? — A.  I  don't  know  what  the  name 
of  the  street  is. 

Q.  Is  your  house  close  to  the  garrison  of  Fort  Brown  ? — A.  I  don't 
know  what  street  it  is  on. 

Q.  How  long  had  you  lived  there? — A.  Four  months. 

Q.  Was  your  house  close  to  where  the  enlisted  men  lived  in  the  gar- 
rison ? — A.  I  don't  know  what  street  it  is. 

Q.  How  many  streets  was  your  house  from  the  Rio  Grande 
River? — A.  Six  blocks. 

Q.  How  far  was  it  from  the  barracks — the  last  barracks  from  the 
river? — A.  I  don't  know  how  far  it  is. 

The  judge-advocate: 

I  would  like  to  have  these  questions  translated.  I  don't  think  she  is  under- 
standing more  than  half  the  counsel  said. 

Counsel  for  the  accused : 

That  is  what  we  are  trying  to  find  out,  If  she  could  understand  what  he  said 
that  night. 

Q.  Were  you  living  anvwhere  near  Fifteenth  street? — A.  She 
wants  you  to  talk  in  Spanish ;  you  have  an  interpreter  to  translate  it. 

A  member : 

I  would  like  to  know  whether  she  has  understood  the  last  few  questions  by 
tbe  counsel. 
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(The  interpreter  asks  witness  if  she  has  understood  the  last  few 
questions  and  she  answered :) 
A.  No. 

Another  member : 

Understanding  the  trend  of  thpse  questions,  that  they  are  for  the  purpose  of 
ascertaining  whether  or  not  the  witness  could  understand  words  she  had  claimed 
to  have  heard  In  English,  it  is  suggested  that  in  order  to  save  time  and  if  there  is 
no  objection  you  could  state  in  English  what  you  assume  she  may  -have  heard 
and  see  if  she  understands  it  and  ask  the  question. 

Counsel  for  the  accused : 

Upon  reflection,  I  think  I  shall  have  to  decline  to  do  that  My  object  In 
asking  these  questions  this  way,  and  if  the  court  please,  you  will  notice  I  was 
very  particular  in  my  articulation — and  I  want  to  say  here  that  I  am  especiaUy 
gifted  in  articulation,  and  I  know  this  because  a  great  many  stenographers 
have  so  told  me — and  my  sole  purpose  in  asking  these  questions  was  simply  to 
let  the  court  ascertain  whether  or  not  this  woman  did  hear  what  she  claims  to 
bavo  heard  in  English.  Now,  if  you  will  recall,  once  or  twice  she  was  asked 
if  she  could  speak  English  and  she  said  no,  but  she  could  understand  it  And  she 
subsc^quently  stated  in  conversation  with  the  interpreter,  "  I  will  not  speak  in 
Eujxiish,  although  I  understand  it"  Now,  I  don*t  understand  all  the  Spanish 
that  was  spoken,  but  I  do  understand  some,  and  there  is  absolutely  no  question 
In  uiy  mind  that  she  said  that  more  than  once :  and  if  the  woman  heard  that  or 
heard  it  at  the  time  she  said,  and  she  is  certainly  very  accurate  in  her  state- 
ment as  to  time,  and  she  had  a  watch,  then  I  certainly  have  the  right  to  test 
her  in  that  way  and  I  don't  think  It  would  be  quite  fair  to  repeat  what  she  said. 

A  member : 

I  would  like  to  have  the  stenographer  read  the  last  four  or  five  questions  of 
the  counsel  and  the  replies  thereto. 

(The  reporter  read  as  requested.) 

The  judge-advocate: 

I  wish  to  state  to  the  court  that  this  witness  believes  she  is  being  ridiculed 
and  her  feelings  are  hurt,  and  she  says  she  didn't  come  here  to  be  made  the 
laughing  stock  of  by  anyone. 

The  presiding  officer: 

If  there  is  no  objection,  the  interpreter  can  explain  to  her  in  Spanish  that 
these  questions  are  simply  to  find  out  how  much  English  she  understands. 

(The  same  being  explained  to  the  witness  by  the  interpreter,) 

(The  examination  continues  by  counsel  asking  questions  in  English 
and  the  answers  being  interpreted.) 

Q.  How  long  did  you  remain  at  the  guardhouse  that  night? — A. 
Half  an  hour. 

Q.  Who  did  you  talk  with?— A.  To  a  negro  man  that  was  there 
from  the  house  of  the  guard. 

Q.  How  long  did  you  talk  to  him?— A.  I  didn't  talk  with  him; 
die  negro  woman  talked  to  him. 

Q.  What  were  they  talking  about  all  this  time? — A.  Said  she 
wanted  to  remain  there  because  she  was  afraid. 

Q.  Whereabouts  on  the  guardhouse  was  this — on  the  front  porch, 
or  where? — A.  In  front. 

Q.  Did  you  go  inside  of  the  guardhouse  or  speak  to  any  other  men 
or  see  any  other  men  besides  that  one? — A.  Only  she  and  the  negro 
woman  went  inside. 

Q.  How  long  did  you  remain  inside  the  guardhouse,  and  what  did 
you  do  there? — A.  I  went  out  and  went  to  the  hospital. 
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Q.  What  part  of  the  hospital  did  you  go  to,  and  who  did  you  talk 
to? — A.  With  a  n^o  woman. 

Q.  What  part  oi  the  hospital  did  you  go  to,  and  who  did  you  talk 
to  at  the  hospital? — ^A.  We  went  in  front  oi  the  hospital,  and  the 
negro  woman  talked  to  a  negro. 

Q.  Did  she  talk  to  any  white  men  at  the  hospital  at  that  time? — ^A. 
No,  sir. 

Q.  Were  there  any  white  men  on  the  porch  of  the  hospital  when 
you  got  there  ? — A.  Jfo,  sir. 

Q.  How  many  negroes  were  on  the  porch  of  the  hospital,  and  what 
porch  was  it? — A.  Only  the  negro  guard  were  there. 

Q.  Only  the  negro  guard? — A.  ISo,  sir. 

Q.  How  many  negro  guards  were  there  in  front  of  the  hospital  ? — 
A.  I  only  saw  one. 

Q.  Were  there  any  men  on  the  front  porch  of  the  hospital  while 
you  were  there? — A.  No,  sir. 

Q.  Does  this  porch  run  all  around  the  house  or  only  in  front  of 
the  hospital? — A.  In  front  of  the  hospital. 

Q.  Did  not  this  colored  woman  at  any  time  during  vour  stay  at 
the  hospital  talk  with  enlisted  men  besides  the  guard  ? — A.  The  negro 
woman  wanted  to  go  and  talk  to  a  cook  that  was  in  the  kitchen,  out 
they  wouldn't  let  her  go. 

Q.  Who  wouldn't  let  her  go  and  talk  to  the  cook  in  the  kitchen  ? — 
A.  The  guard  at  the  hospital. 

Q.  What  has  become  of  this  colored  woman  that  went  with  you  to 
the  hospital  ? — A.  She  wanted  to  go  and  see  that  negro. 

Q.  Where  is  this  colored  woman  that  went  with  you  to  the  hospital 
that  night — where  has  she  gone  to? — ^A.  After  she  come  back  trom 
the  hospital? 

Q.  What  I  want  to  know  is  whether  you  know  where  that  woman 
is  now  that  went  with  you  to  the  hospital  that  night? — A.  The  negro 
went  to  another  house.  From  the  hospital  the  sergeant  of  the  guard 
took  her  to  the  house  of  another  negro. 

Q.  AVTiere  was  this  other  house  that  he  took  this  woman  to — the 
guard  ? — A.  Inside  the  barracks. 

Q.  What  side  of  the  barracks? — A.  The  last  house;  of  the  washer- 
woman. 

Q.  Do  you  know  where  this  woman  is  living  now — ^the  one  that  was 
with  you  that  night  at  the  hospital? — A.  What? 

Q.  Do  you  know  where  this  woman  is  living  now — the  one  that 
was  with  you  at  the  hospital  that  night? — A.  She  lives  in  the  same 
hou^e  that  she  lived  in. 

Q.  Where  does  she  live  now? — A.  She  said  she  was  going  to  Fort 
King  (Reno),  there  where  the  colored  troops  were. 

Q.  Do  you  know  if  this  woman  is  up  there  now? — A.  She  doesn't 
know ;  she  said  she  was  going  up  there ;  she  worked  with  Lieutenant 
Grier. 

Q.  How  long  since  you  have  seen  this  colored  woman? — A.  She 
said  two  or  three  nights  after  the  shooting  she  went  to  her  house  and 
after  that  went  to  tne  barracks. 

Q.  How  long  had  this  woman  lived  in  your  house  in  Browns- 
ville?— A.  Two  weeks. 

Q.  How  many  rooms  were  in  your  house? — A.  She  only  lived  in 
the  house  one  day,  because  she  went  to  the  quarters  every  day. 
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Q.  How  long  had  she  been  living  in  your  house? — A.  Two  weeks. 

Q.  How  many  rooms  were  in  your  house? — ^A.  One  room. 

Q.  No  more  than  one? — A.  No. 

Q.  You  both  lived  in  the  same  room? — A.  She  lived  in  the  other 
room;  there  were  two  rooms. 

Q.  Were  there  more  than  two  rooms  in  your  house? — A.  No. 

Q.  You  just  said  there  was  one  room :  now  you  state  there  were  two. 
AVhich  is  right? — ^A.  She  lives  in  one  room  and  I  live  in  the  other;  she 
didn't  live  with  her. 

The  court  then,  at  5.05  p.  m.,  adjourned  to  meet  at  10  o'clock  a.  m. 
Friday,  February  22,  1907. 

Chas.  E.  Hay,  Jr., 
Captain  and  Judge- Advocate^  Judge- Advocate. 


Headquarters  Department  of  Texas, 
San  Antonio^  Tex.^  February  22^  1907. 

The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 

Present:  All  the  members  of  the  court  and  the  judge-advocate. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 

The  reading  of  the  proceedings  of  February  21  was  dispensed  with. 

The  judge-advocate  then  announced  to  the  court  that  the  witness 
on  the  stand  yesterday  afternoon  had  not  yet  arrived,  and  if  there 
was  no  objection  he  would  proceed  with  another  witness  in  order  to 
save  time. 

Counsel  for  accused  replied  that  he  had  no  objection  to  this  method, 
but  that  he  did  wish  to  cross-examine  witness  of  yesterday  when  she 
should  arrive. 

Second  Lieut.  George  C.  Tjawrason,  Twenty-fifth  Infantry,  a  wit- 
ness for  the  prosecution,  was  duly  sworn,  and  testified  as  follows: 

DIRECT  examination. 
QUESTIONS  BY  THE  JUDGE- ADVOCATE. 

Q.  Please  give  your  name,  rank,  and  present  station. — ^A.  George 
C.  Lawrason;  second  lieutenant.  Twenty-fifth  Infantry;  present 
station.  Fort  Sam  Houston,  Tex. 

Q.  Is  Fort  Sam  Houston  your  permanent  station? — A.  No,  sir; 
Fort  Reno,  Okla. 

Q.  Do  you  know  the  accused?  If  so,  state  who  he  is. — A.  Yes; 
Major  Penrose,  Twenty-fifth  Infantrv. 

Q.  Where  were  you  stationed  on  August  13  and  14? — ^A.  At  Fort 
Brown,  Tex. 

Q.  Wlio  was  in  command  of  Fort  Brown  at  that  time? — A.  Major 
Penrose. 

Q.  What  was  your  status  on  August  13,  1906? — A.  I  was  com- 
manding Company  B,  Twenty-fifth  Infantry. 

Q.  What  barracks  did  Company  B  occupy? — A.  The  second  set 
from  the  river. 


Fte.  22. 1907.1  AFFRAY  AT  BROWNSVILLE,  TEXAS.  486 

Q.  What  companies  occupied  the  other  barracks? — A.  Company 
D  occupied  the  set  next  the  river  and  Company  C  the  third  set  irom 
the  river.    The  fourth  set  was  vacant. 

Q.  What  quarters  did  you  occupy? — ^A.  I  do  not  remember  the 
number  of  the  quarters.  It  was  in  the  second  set  of  officers'  quarters 
from  the  river. 

Q.  Will  you  point  out  on  the  map  the  quarters  you  occupied  and 
give  its  number  as  there  given? — A.  In  this  set.  No.  10  (indicating 
on  map). 

Q.  Who  lived  in  the  set  next  door  toward  the  river? — A.  Capt. 
Edgar  A.  Macklin  lived  in  No.  11. 

Q.  Did  anything  unusual  occur  on  the  night  of  August  13, 1906? — 
A.  Yes,  sir.  It  was  on  that  night  that  the  trouble  took  place  in  which 
enlisted  men  of  the  Twenty-fifth  Infantry  were  accused  of  shooting 
up  the  town  of  Brownsville. 

Q.  About  what  time  did  this  occur? — A.  Shortly  after  12  mid- 
night.   I  am  not  sure  of  the  exact  time. 

Q.  Will  vou  describe  what  you  first  heard? — A.  I  first  heard  a 
bunch  of  shots,  followed  by,  I  suppose,  about  5  or  6 ;  followed  by 
another  volley  of  6  or  6  shots  and  some  scattering  shots. 

Q.  Where  did  this  first  shooting  appear  to  be  from — from  the 
sound? — A.  I  could  not  tell.  The  general  direction  was  toward  the 
town  of  Brownsville. 

Q.  Describe  the  sounds  of  these  shots,  to  the  best  of  your  ability.— 
A.  Th^  sounded  like  rifles. 

Q.  How  long  did  the  first  shooting  last? — A.  I  don't  understand 
what  you  mean  by  the  first  shooting. 

Q.  I  think  you  said  you  heard  a  Dunch  of  shots  first;  how  long  did 
that  continue? — A.  Probably  three  seconds. 

Q.  Were  jrou  asleep  or  awake  at  this  moment? — A.  I  was  just 
waking  up,  sir. 

Q.  The  sound  of  these  shots  aroused  you? — ^A.  These  or  previous 
shots. 

Q.  What  were  your  first  movements  after  being  aroused  ? — A.  My 
first  movement  was  to  get  out  of  bed  and  dress  myself  hurriedly. 

Q.  What  did  you  then  do? — A.  I  then  seized  my  pistol  and  hat 
and  repaired  to  my  company  parade  ground. 

Q.  Describe  the  conditions  existing  at  the  barracks  when  you  first 
arrived  there? — A.  I  found  the  company  in  great  confusion.  It  was 
bein^  formed  on  the  company  paraae  by  one  of  the  junior  noncom- 
missioned officers. 

Q.  Had  the  men  all  come  from  the  barracks  at  that  time? — A.  No, 
sir :  they  were  still  coming  from  the  barracks  when  I  got  there. 

Q.  Did  you  receive  any  orders  from  the  commanding  officer  about 
this  time? — A.  I  was  ordered  by  Major  Penrose  to  rorm  my  com- 
pany and  then  post  it  along  the  wall  between  the  post  and  Browns- 
ville. 

Q.  Was  Major  Penrose  upon  the  scene  when  you  arrived  at  your 
company? — A.  He  was  not  at  that  moment  on  my  company  parade 
ground,  but  he  was  in  the  neighborhood. 

Q.  You  saw  him,  did  you? — A.  Yes,  sir. 

Q.  Did  you  hear  any  Dugle  calls  about  this  time? — A.  I  heard  call 
to  arms  as  I  was,  I  think,  coming  out  of  my  quarters.  It  was  re- 
peated before  I  reached  the  company  parade. 
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Q.  Was  there  an  assemoly  sounded? — ^A.  I  do  not  recollect  hear- 
ing assembly  sound,  sir. 

Q.  After  your  company  had  been  formed  in  front  of  B  Company 
barracks  was  the  roll  called  ? — A.  Yes,  sir. 

Q.  Who  called  it? — A.  The  first  sergeant  called  it. 

Q.  How  long  after  the  first  call  to  arms  was  it  before  the  roll  was 
called? — ^A.  I  should  say  that  it  was  within  five  minutes  at  any  rate; 
probably  about  three  mmutes. 

Q.  Wnat  report  was  made  to  you  as  the  result  of  this  roll  call? — 
A.  That  three  privates  were  absent. 

Q.  Were  these  men  on  pass  ? — A.  No,  sir ;  they  were  not. 

Q.  Absent  without  authority? — A.  From  such  formation,  yes. 
Everybody  is  supposed  to  be  there. 

Q.  Did  you  personally  make  any  check  of  the  men  yourself? — ^A. 
None;  other  than  listening  for  each  man's  name  as  it  was  called  by 
the  first  sergeant,  for  his  answer.    Listening  for  his  answer. 

Q.  Did  you  or  anyone  present  in  B  Company  have  a  light  at  the 
time  the  roll  was  called? — A.  Yes,  sir;  tne  first  sergeant  had  a 
lantern. 

Q.  Did  this  lantern  give  sufficient  light  so  you  could  see  each  man 
who  answered? — A.  I  could  see  those  in  the  front  rank,  directly  in 
front  of  the  first  sergeant. 

Q.  Could  or  could  not  men  answer  to  names  other  than  their  own 
without  your  detecting  it? — A.  I  think  not.  I  was  familiar  with 
the — I  had  heard  the  roll  calls  in  this  company  for  a  good  while  and 
was  familiar  with  each  man's  voice. 

Q.  How  many  men  were  there  in  the  company  at  this  time? — ^A. 
I  would  like  to  know  if  you  mean  the  men  present,  or  counting  the 
men  on  guard? 

Q.  I  mean  the  enlisted  strength  of  your  company  at  this  time. — A. 
About  5G  or  7;  I  do  not  recollect  the  exact  number. 

Q.  How  long  had  you  been  in  command  of  this  company? — A, 
Since  about  July  1,  190G. 

Q.  So  within  six  weeks  you  had  learned  to  know  the  voice  of 
every  man,  had  you? — A.  I  had  been  in  command  of  this  company 
off  and  on  probably  for  a  year,  but  I  relieved  Captain  Shattuck  as 
commanding  officer  of  it  about  the  1st  of  July,  190G. 

Q.  Describe  a  little  more  fully  where  this  roll  was  called;  that  is, 
with  respect  to  the  barracks  and  with  respect  to  the  officers'  quar- 
ters.— A.  It  was  called  on  the  company  parade  ground  in  front  of 
the  company  barracks  and  about  40  feet  from  them. 

Q.  On  the  side  of  the  barracks  toward  the  officers'  quarters? — ^A. 
Toward  the  officers'  quarters. 

Q.  Did  the  men  of  the  company  fall  in  promptly,  or  did  they 
straggle  in? — A.  They  straggled  in;  there  was  a  good  deal  of  con- 
fusion. 

Q.  Tell  if  you  remember  how  long  it  was  after  you  arrived  in 
front  of  your  company  before  the  last  man  had  taken  his  place  in 
ranks. — A.  I  can  only  guess  at  the  time.  I  suppose  about  five  or 
six  minutes. 

Q.  And  how  long  was  this  after  the  first  call  to  arms? — A.  I 
suppose  about  eight  minutes. 

Q.  And  approximately  about  how  long  after  the  first  shots  you 
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heard? — ^A.  In  the  neighborhood  of  eight  or  nine  minutes  I  should 
say,  sir. 

Q.  Were  you  completely  undressed  when  you  heard  the  first  alarm; 
that  is,  the  first  shots? — ^A.  Yes,  sir. 

Q.  When,  with  reference  to  the  first  shots,  did  call  to  arms  go? — 
A.  You  mean  the  first  shots  I  heard,  sir  ? 

Q.  The  first  shots  you  heard. — A.  Probably  about  a  minute  and 
a  half  after. 

Q.  Do  you  happen  to  know  by  whose  order  the  call  to  arms  was 
sounded? — A.  No,  sir;  I  do  not. 

Q.  How  much  clothing  did  you  put  on  and  how  long  did  it  take 
you? — A.  I  put  on  my  trousers,  blouse,  shoes,  without  lacing  them, 
a  hat,  and  that  was  all. 

Q.  Did  you  hear  any  firing  after  you  reached  your  company  ? — ^A. 
I  recollect  hearing  shots  while  I  was  crossing  the  parade  ^ound 
from  my  quarters  to  the  company  parade.  I  can  not  say  positively 
whether  I  heard  shots  or  not  while  1  was  forming  my  company. 

Q.  Do  you  recollect  hearing  any  firing  after  the  roll  was  called? — 
A.  No,  sir;  I  think  not. 

Q.  What  was  the  nature  of  this  firing  you  heard  as  you  were  cross- 
ing the  parade;  the  same  character  of  firing  you  had  previoudy 
heard,  and  which  you  described  as  rifle  shots? — A.  Yes,  sir;  it  strudc 
me  as  about  the  same. 

Q.  Any  different  from  the  earlier  firing? — A.  I  could  detect  no 
difference,  sir. 

Q.  Did  you  hear  the  sound  of  any  bullets  ffoing  over  the  post  at 
the  time  you  crossed  the  parade  or  later  ? — A.  No,  sir. 

Q.  What  was  the  purpose  of  this  roll  call  which  you  described? — 
A.  To  see  if  all  men  of  the  company  were  present. 

Q.  Was  it  simply  the  ordinary  roll  call  which  is  called  at  any  for- 
mation, or  was  it  called  for  some  special  purpose? — A.  It  was  simply 
called  to  see  that  all  men  of  the  company  were  prCvSent;  I  don't  know 
for  what  purpose. 

Q.  Was  there  considerable  excitement  manifest  in  the  company  at 
the  time  you  arrived? — A.  Yes,  sir. 

Q.  Did  you  hear  any  spoken  words  as  the  men  were  falling  in? — 
A.  There  was  some  conversation  about  getting  ammunition.  Most 
of  the  men  had  come  down  without  their  guard  cartridges,  which  are 
kept  in  their  McKeever  cartridge  boxes,  and  those  men  without  am- 
munition were  trying  to  borrow  from  those  that  had  it.  This  caused 
some  talk.     I  can  remember  no  other  conversation. 

Q.  Were  the  arms  of  the  men  inspected  at  this  time? — ^A.  No,  sir. 

Q.  When  were  they  inspected,  if  at  all? — A.  They  were  inspected 
the  next  morning. 

Q.  Where  were  they  inspected? — A.  On  the  company  parade. 

Q.  Who  did  the  inspecting? — A.  I  inspected  them  myself,  and 
later  Major  Penrose  and,  I  thmk,  Captain  Lyon. 

•  Q.  About  what  hour  of  the  morning  was  this  inspecting  done? — 
A.  As  near  as  I  can  recollect,  I  think  it  was  some  time  after  6; 
probably  half  past  6. 

Q.  Did  you  do  this  inspection  of  your  own  volition  or  were  you 
given  an  order? — A.  I  was  ordered  by  Major  Penrose. 

Q-  At  what  time? — A.  The  night  before;  to  make  an  inspection  as 
soon  as  it  was  light  enough  to  see  in  the  morning. 
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Q.  About  what  hour  is  daybreak  in  Brownsville  at  that  season  of 
the  year,  if  you  have  any  idea? — A.  I  remember  at  the  march  for 
reveille,  about  6.15,  it  was  not  yet  light  enough  to  make  a  complete 
inspection  of  the  pieces.  I  shoiUd  say  half  past  6  was  about  the  time 
this  inspection  was  made. 

Q.  About  what  time  did  Major  Penrose  ^ve  you  this  order  the 
night  before,  if  you  remember? — A.  I  think  it  was  somewhere  about 
2  o'clock,  sir.     I  am  not  sure  of  the  hour. 

Q.  How  long  does  it  take  to  clean  a  rifle  after  it  has  been  fired? — 
A.  You  refer  to  the  bore  only  ? 

Q.  I  refer  to  the  bore  only]  a  rifle  otherwise  clean. — ^A.  I  should 
say  about  from  five  to  ten  mmutes. 

Q.  Have  you  ever  been  an  enlisted  man? — A.  No,  sir. 

Q.  Are  you  a  West  Point  graduate  ? — A.  Yes,  sir. 

Q.  Did  you  ever  fire  a  rifle  as  a  cadet? — A.  Yes,  sir.  ^    ^ 

Q.  Did  you  find  it  necessary  at  that  time  to  spend  five  or  ten  min- 
utes upon  the  bore  of  your  rifle,  after  having  fired  it,  in  order  to  re- 
move the  traces  of  burned  powder? — A.  Yes,  sir;  that's  what  I 
based  my  answer  on,  as  near  as  I  could  recollect. 

Q.  Were  any  special  instructions  given  you.  as  company  com- 
mander, by  Major  Penrose  on  the  afternoon  or  August  13  f — A.  I 
was  ordered  to  have  my  company  notified  that  all  passes  would  ter- 
minate that  evening  after  retreat,  and  that  no  man  would  be  allowed 
in  town  on  any  pretext  whatever  that  night. 

Q.  Were  you  told  how  you  were  going  to  communicate  this  in- 
formation to  men  already  on  pass? — A.  I  think  that  I  was  told 
that  if  any  men  of  the  company  were  already  in  town,  to  send  out 
and  have  them  notified  to  return  to  the  post. 

Q.  But  you  are  not  positive  of  this? — A.  No,  sir;  I  am  not.  I 
do  not  recollect  the  exact  words  of  the  order  at  this  time.  The  im- 
pression I  got  was  that  all  men  in  town  were  to  be  brought  in  imme- 
diately, and  none  allowed  to  go  out. 

Q.  Were  you  directed  to  cause  your  noncommissioned  ofiicers  to 
make  any  additional  inspections  of  the  company  after  taps? — A. 
No,  sir. 

Q.  Were  you  told  to  have  any  roll  calls  of  any  nature  to  ascertain 
when  all  of  the  men  had  come  buck  to  the  post? — ^A.  I  was  told  to 
see  that  this  order  was  carried  out. 

Q.  Do  you  know  whetlier  or  not  it  was  carried  out? — A.  Yes,  sir; 
I  am  sure  that  it  was  carried  out.  My  first  sergeant  reported  to  me 
after  retreat  that  he  had  published  the  order  to  the  company  at  re- 
treat, and  that  all  the  men  of  the  company  were  in  barracks. 

Q.  How  do  you  account  for  the  absence  of  these  three  men  when 
the  roll  was  called  about  midnight? — A.  Two  of  these  men  had  per- 
mission to  sleep  at  the  quartermaster  corral,  and  the  third  was  drunk, 
asleep  on  his  bunk  in  quarters  and  could  not  be  gotten  up. 

Q.  Did  you  see  him  there? — A.  I  did  not  see  him  there,  but  the 
noncommissioned  officer  whom  I  sent  to  verify  his  presence  reported 
this  fact  to  me. 

Q.  When  did  you  next  see  this  drunken  soldier? — A.  About  an 
hour  and  a  half  after  this,  when  I  was  superintending  the  locking 
of  the  pieces  in  their  racks,  the  company  having  been  ordered  back 
to  their  barracks,  I  saw  him  in  his  bunk  and  tried  to  stir  him  up. 
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Q.  How  many  men  were  on  pass  on  August  13,  1900? — A.  I  do 
not  recollect,  sir. 

Q.  Were  passes  required  at  Fort  Brown  before  enlisted  men  could 
leave  the  reservation  ? — ^A.  Passes  were  required  to  be  absent  from  any 
formation  or  to  remain  in  town  at  night. 

Q.  At  any  other  time  the  men  could  pass  freely  in  and  out? — ^A. 
During  the  daytime;  yes,  sir. 

Q.  What  method,  if  any,  was  adopted  to  ascertain  whether  men 

Eassing  out  at  night  had  passes?  In  other  words,  who  saw  the  pass 
efore  they  passed  out  of^the  reservation? — A.  You  mean  men  that 
had  passes? 

Q.  Yes. — A.  It  is  my  recollection  that  they  left  their  passes  with 
the  noncommissioned  onicer  in  charge  of  quarters. 

Q.  So  if  a  man  had  no  pass  and  didn't  present  himself  to  the  non- 
'commissioned  officer  in  charge  of  quarters,  might  he  not  just  as  well 
go  downtown  as  the  man  who  had  the  pass? — A.  Yes,  sir;  provided 
he  ffot  back  in  time  for  the  next  check  or  formation. 

Q.  And  after  the  next  check,  could  he  not  then  return  to  town? — 
A.  Yes,  sir. 

Q.  How  many  guns  were  there  in  the  company  at  this  time  in 
excess  of  the  number  of  men  ? — ^A.  About  13  or  14,  sir. 

Q.  About  the  time  the  company  was  assembled,  about  midnight, 
was  any  inspection  made  to  see  whether  or  not  these  13  or  14  guns 
were  in  place  ? — A.  No,  sir. 

Q.  Was  anv  order  given  in  your  company  to  have  extra  check  roll 
calls  made  after  taps  on  the  night  of  August  13  ? — ^A.  I  recollect  no 
such  order,  sir. 

Q.  If  any  such  order  had  been  given,  it  would  have  been  given 
through  you,  would  it  not? — A.  Through  me  or  the  officer  of  the  day, 
sir. 

Q.  Would  the  officer  of  the  day  have  authority  to  give  orders  to 
your  first  sergeant  of  that  nature? — A.  The  officer  of  the  day  can 
take  check  at  any  time  he  pleases  and  turn  out  the  noncommissioned 
officer  in  charge  of  quarters  for  that  purpose. 

Q.  Do  you  know  whether  or  not  he  so  did  upon  this  night? — ^A. 
No,  sir ;  I  do  not  know. 

Q.  How  many  rounds  of  ammunition  were  in  the  possession  of  each 
man  on  the  afternoon  of  August  13  ? — A.  I  believe  each  man  had  10 
rounds  of  ammunition  for  guard  purposes. 

Q.  What  was  the  character  of  this  ammunition? — A.  I  think  it 
was  the  regular  jacketed  bullet — I  mean  the  regular — ^yes;  rifle  am- 
munition, for  the  model  1903  Springfield  rifle. 

Q.  With  jacketed  bullet? — A.  Jacketed  bullet. 

Q.  If  each  man  was  supposed  to  have  10  rounds  of  ammunition, 
how  do  you  account  for  the  fact  that  certain  men  turned  out  to  this 
roll  call  without  any? — A.  The  men  were  under  great  excitement; 
there  was  no  light  in  quarters,  with  the  exception  of  a  small  candle, 
I  believe.  Most  of  the  men  believed  thev  were  being  fired  upon; 
some  of  them  believed  it  was  fire  call^  and  they  got  down  about  as 
Quick  as  they  could,  most  of  them  with  very  little  clothing  on.  I 
think  it  quite  possible,  in  the  confusion,  for  them  to  overlook  their 
boxes.    Quite  natural,  I  mean,  instead  of  possible. 
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Q.  Some  of  the  men,  however,  fell  in  ftill  dressed,  did  theyt — ^A. 
Some  of  them,  as  I  recollect  it,  had  on  blouses  and  trousers.  I  recol- 
lect none  having  leggings  on. 

Q.  Do  you  remember  whether  or  not  any  of  the  men  showed  signs 
of  recent  exertion;  that  is  to  say,  panting,  or  anything  of  that 
kind? — ^A.  No,  sir;  I  recollect  no  such  signs. 

Q.  What  efforts  were  made  by  you  or  anyone  else  to  your  knowl- 
edge, after  the  shooting,  to  detect  the  guilty  parties? — A.  The  next 
morning  pieces  were  inspected  by  order  of  Major  Penrose,  and  I  was 
ordered  to  carefully  question  each  man  by  himself  and  take  down  his 
statement  in  regard  to  this  affair  and  find  out,  if  possible,  anything 
he  knew  about  it. 

Q.  Were  these  statements  sworn  ? — A.  No,  sir. 

Q.  They  were  not,  then,  in  the  form  of  an  affidavit? — ^A.  No,  sir; 
they  were  not  in  the  form  of  an  affidavit,  though  I  cautioned  them— 
that  is,  each  man — that  he  might  have  to  swear  to  this  later — that  is, 
it  might  be  put  in  the  form  of  an  affidavit. 

Q.  Did  you  make  any  effort  subsequent  to  these  statements,  as  made 
by  the  enlisted  men,  to  discover  whether  or  not  they  were  true? — ^A. 
You  mean  did  I  believe  they  did  not?     In  what  way,  sir? 

Q.  No;  I  will  explain  my  question.  These  men  made  certain 
statements  to  you,  and  did  you  investigate  any  other  persons  to  dis- 
cover whether  or  not  the  statements  of  these  men,  if  they  perhaps  said 
they  were  in  garrison,  were  true  ? — A.  I  knew  of  no  other  persons  to 
investigate. 

Q.  What  special  efforts,  if  any,  were  made  to  hold  the  men  in  gar- 
rison after  5  p.  m.  August  13  ? — A.  I  believe  the  officer  of  the  day 
was  instructed  to  send  patrols  into  town 

By  the  counsel : 

Is  this  to  go  in  as  hearsay  or  are  you  trying  to  get  what  the  witness  knows 
himself?    He  indicates  that  he  does  not  know. 

Q.  Do  you  know  that  of  your  own  knowledge? — ^A.  No,  sir;  I 
heard  this. 

Q.  And  as  far  as  you  know,  aside  from  the  order  that  men  should 
come  back,  no  other  orders  were  given  to  hold  them  after  they  got 
back  ? — A.  No,  sir ;  none  that  I  know  of  of  my  own  knowledge. 

By  the  counsel  for  accused : 

May  it  please  the  court,  and  I  refer  to  the  record,  I  think  that  the  witness 
has  stated  that  all  passes  were  to  be  withdrawn  and  the  men  held  in  quarters 
that  night 

By  the  judge-advocate: 

No  such  statement  was  made,  may  it  please  the  court 

(By  request  last  three  questions  and  answers  on  page  1086  [488]  of 
record  were  read  over.) 

(President  of  the  court  here  asked  that  witness  explain  his  answer 
to  last  quastion.) 

(Question  was  repeated  to  witness.) 

A.  I  did  not  exactly  understand  the  question. 

By  counsel  for  accused : 

May  it  please  the  court,  I  object  to  that  form  of  questioning  anyway.    It  Is 
a  leading  question.  Intended  to  furnish  the  witness  with  an  answer  and  basel " 
upon  a  supposition  in  the  minds  of  the  prosecution,  which  does  not  exist  in  tbe 
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record.    It  is  objectionable  on  several  grounds,  but  In  Its  form  partlct^^larly,  and 
I  object  to  it    We  ask  for  a  ruling  of  the  court  and  that  the  Judge-advocate 
,  be  instructed  to  desist  from  that  form  of  questioning. 

By  the  judge-advocate : 

I  have  no  objection  whatever  to  changing  the  form  of  the  question.  I  am  not 
trying  to  take  any  unfair  advantage  of  counsel. 

By  the  counsel : 

Ck)unsel  can  look  out  for  himself. 

By  the  judge-advocate: 

I  dare  say. 

By  the  counsel :  • 

The  court  has  asked  for  an  explanation  of  a  question  to  which  we  object 
We  object  to  the  question  on  a  fair  ground ;  we  have  stated  our  objection  and 
asked  for  a  ruling  of  the  court.  I  want  to  know  is  the  court  going  to  insist 
on  that  going  on? 

By  the  president  of  the  court  to  the  judge-advocate : 

Do  you  withdraw  your  question? 

By  the  judge-advocate: 

I  will  withdraw  the  form  of  it,  but  if  they  object  and  want  a  ruling  of  the 
court  I  have  no  objection  to  that. 

By  the  counsel : 

All  we  want,  if  question  is  withdrawn,  is  that  witness  be  not  made  to  go  on 
with  explanation  of  the  question. 

(The  judge-advocate  then  withdrew  the  question.) 
Q.  Were  you  aware  of  the  state  of  feeling  existing  toward  the 
men  of  the  command  on  August  13  ? 

To  this  question  counsel  for  accused  objected,  as  follows: 

I  object  to  the  question,  may  it  please  the  court  It  has  not  been  established 
in  evidence  that  there  is  any  state  of  feeling  to  furnish  the  witness  with  that 
information  being  previously  adduced  In  evidence,  and  it  forms  a  leading 
question,  to  which  I  object.  Furthermore,  this  witness  is  not  supposed  to  know 
what  is  charged  against  the  accused,  and  that  furnishes  him  information  thereof. 

By  the  judge-advocate: 

May  it  please  the  court,  the  state  of  feeling  is  a  question  of  fact  That 
feeling  might  have  been  the  most  kindly  in  the  world,  and  the  witness  mi;;ht 
so  answer.  I  do  not  know  what  his  answer  will  be.  I  merely  asked  if  he  was 
aware  of  the  feeling  toward  the  men  of  the  ooniniand  by  the  people  of  the 
town. 

By  the  counsel : 

My  contention  is  simply  that  this  is  intended  to  furnish  the  witness  with  the 
information  that  there  was  a  state  of  feeling 

By  the  judge-advocate: 

Of  course  there  was ;  kindly  or  otherwise  is  a  question  of  fact 

By  the  counsel : 

It  must  be  first  established  through  the  testimony  of  the  witness  whether  or 
not  there  was  any  feeling  at  all.  There  might  have  been  a  complete  absence 
of  feeling  between  the  soldiers  and  the  people  at  Fort  Brown;  there  has  l>een 
nothing  established,  as  far  as  this  witness  goes,  that  there  was  any  feeling  at 
all,  and  for  any  question  to  assume  that  he  has  testified  there  was  a  state  of 
feelUig  that  question  is  objectionable  in  its  form.  I  think  the  Judge-advocate 
should  be  instructed  to  frame  his  questions  so  as  to  bring  out  from  the  witness 
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ail  the  knowledge  ne  has  on  the  subject — not  to  assume  he  has  any  knowledge 
that  has  been  previously  brought  out  or  that  the  Judge-advocate  may  wish  to 
bring  out  from  any  other  witness.  He  is  continually  making  use  of  that  form 
of  questioning,  and  it  is  objectionable. 

By  the  judge-adYOcate: 

I  still  maintain  that  the  state  of  feeling,  whether  pleasant  or  otherwise,  Ib  a 
question  of  fact,  and  I  simply  asked  him  if  he  was  aware  of  that  fact 

By  the  counsel : 

As  I  understand,  our  objection  is  that  this  is  a  leading  form  of  examination. 
He  has  got  an  intelligent  witness,  and  while  we  don't  object  to  bringing  out 
all  the  facts  we  do  object  to  bringing  out  the  facts  in  the  form  in  which  he  Is 
attempting  to  do  it,  suggesting  answers  in  any  way  to  the  witness,  and  we  ask 
especially  at  this  time  that  instructions  be  given  on  that  point,  that  the  judge- 
advocate  refrain  in  any  way  from  the  form  of  a  leading  question  or  suggesting 
an  answer.    I  don't  believe  it  necessary  in  regard  to  this  particular  witness. 

By  the  judge-advocate: 

As  the  court  is  well  aware,  this  officer  was  a  company  commander  of  Ck)mpan7 
B  on  the  night  of  August  13,  1900,  and,  while  I  do  not  doubt  he  is  telling  the 
entire  truth,  at  the  same  time  I  think  under  the  circumstances  it  is  allowable 
and  permissible  for  me  to  ask  questions  which  are  perhaps  a  trifle  leading — 
for  that  reason  alone. 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  jud^ 
advocate  then  withdrew  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows : 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  1b 
not  sustained,  and  the  court  declines  to  give  instructions  to  the  judge-advocate 
as  requested  by  counsel  for  the  defense. 

(The  question  was  then  repeated,  as  follows:  Were  you  aware  of 
the  state  of  feeling  existing  toward  the  men  of  the  command  on 
August  13?) 

A.  I  am  not  sure  what  the  state  of  feeling  was.  I  knew  of  no 
feeling  on  the  part  of  the  soldiers,  as  a  bodv,  against  the  town  people, 
or  of  the  town  people,  as  a  body,  against  the  soldiers. 

Q.  Was  there  a  sentinel  about  B  Company  barracks  on  the  night 
of  August  13? — ^A.  Yes,  sir;  B  Company  barracks  was  a  part  of 
this  sentinel's  beat.  In  other  words,  he  passed  the  barracks  in  march- 
ing along  his  post,  in  front  and  in  the  rear. 

Q.  Do  you  happen  to  know  who  this  sentinel  was? — A.  No,  sir;  I 
<lo  not. 

Q.  Aside  from  the  order  revoking  passes  and  the  patrol  sent 
out  to  bring  men  back  to  the  garrison,  were  any  orders  given  which 
w^ould  tend  to  hold  the  men  in  the  post? 

By  the  counsel : 

We  again  object  The  question  suggests  something  this  witness  has  not  said 
anything  about,  if  I  recall  it,  about  patrols.  We  appeal  to  the  record.  Cer- 
tainly the  evidence  of  this  witness  can  be  brought  out  without  suggesting  that 

By  the  judge-advocate: 

I  am  willing  to  appeal  to  the  record,  and  if  it  is  not  there  I  wUl  change  the 
form.    I  am  perfectly  willing  to  do  that. 

By  the  counsel : 

I  am  quite  sure  that  the  witness  did  not  say  he  knew  of  his  own  knowledge 
anything  about  patrols  being  sent  out,  and  we  appeal  to  the  record  and  request 
it  t>e  read. 
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By  the  judge-advocate: 

To  save  time  I  will  withdraw  the  question.    Is  that  satisfactory? 

By  the  counsel : 

Yes. 

Q.  Ill  answer  to  the  question,  "  Describe  the  sound  of  these  shots." 
vou  s^aid  they  sounded  like  rifles.  Any  particular  kind  of  rifle? — ^A. 
No.  sir.    I  blow  they  were  not  .22  caliber  rifles. 

Q.  What  were  they — ^that  is,  what  did  you  think  they  were? — ^A. 
I  thought  they  were  ordinary  high-power  rifles. 

CROSS-EXAMINATION. 
QUESTIONS  BY  THE  ACCUSED. 

Q.  When  did  you  join,  Mr.  Lawrason,  the  service,  from  the  acad- 
emy?— A.  I  joined  my  regiment  15th  of  September,  1904. 

Q.  Have  you  been  in  action  at  all  ? — A.  No,  sir. 

Q.  Are  you  an  expert  at  all  on  rifle  firing? — A.  No,  sir;  I  don't 
think  I  am. 

Q.  Could  you  distinguish  that  night  any  different  sounds  from 
the  ones  you  described  as  rifle  shots? — A.  No,  sir. 

Q.  Might  there  have  been  other  shots  mixed  up  with  it? — ^A.  Yes, 
sir :  there  might. 

Q.  You  don't  think  you  are  expert  enough,  then,  to  detect  the 
difference*,  even  if  they  had  been  there — ^been  pistol  shots  mixed  up 
with  it? — ^A.  No,  sir;  there  might  have  been  pistol  shots  mixed  up 
with  it     I  failed  to  detect  them. 

Q.  How  long  had  you  been  at  Brownsville,  Mr.  Lawrason,  when 
this  occurred,  on  August  13? — A.  About  three  weeks,  I  believe,  sir. 

Q.  Do  you  remember  the  exact  date  when  the  regiment  got  there  ? — 
A.  It  was  near  the  latter  part  of  July,  I  do  not  remember  the  exact 
date,  sir. 

Q.  Do  you  know  where  all  the  oflScers  lived  there  at  Fort  Brown, 
Mr.  Lawrason — that  is,  during  your  stay  there? — A.  Yes,  sir;  I 
believe  I  do.    I  know  where  most  of  them  lived. 

Q.  Will  you  go  to  the  map  there  and  point  out  where  they  lived? 
You  pointed  out  your  own  and  Captain  Macklin's.  There  were  three 
other  oflScers  there  that  night,  weren't  there? — A.  Yes,  sir. 

Q.  If  you  know,  wiU  you  point  out  their  houses,  call  off  the  num- 
bers and  the  names? — A.  Major  Penrose  lived  in  A,  I  believe,  the 
commanding  officer's  quarters. 

Q.  That's  known  as  the  commanding  officer's  quarters? — ^A.  Yes, 
sir. 

Q.  Who  lived  in  No.  1  ? — A.  I  believe  No.  1  was  vacant. 

Q.  No.  2,  who  lived  in  that?  Wasn't  that  vacant,  also? — ^A.  I 
believe  it  was;  yes,  sir. 

Q.  Who  lived  in  No.  3  ? — A.  No.  3  was  where  Captain  Lyon  lived, 
T  think. 

Q.  And  who  lived  on  the  other  side  of  Captain  Lyon,  No.  4,  at 
the  time  I  mean  ? — A.  I  think  that  was  vacant  at  the  time. 

Q.  And  No.  5  ? — A.  I  think  No.  5  was  vacant. 

Q.  Wasn't  Lieutenant  Grier  in  No.  5? — A.  I  believe  he  lived  in 
No.  6, 1  am  not  sure  of  that. 
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Q.  Either  5  or  6  was  vacant,  and  Lieutenant  Grier  lived  in  one  or 
the  other? — A.  Yes,  sir;  I  believe  he  lived  in  6. 

Q.  How  about  7  and  8? — A.  Seven  was  vacant,  I  think,  and 
Lieutenant  Thompson — ^no;  he  had  moved  out — 8  was  vacant  also  at 
that  time. 

Q.  You  lived  in  where  ? — A.  No.  10,  sir. 

Q.  Wlio  was  in  No.  9? — A.  No.  9  was  vacant. 

Q.  Where  was  Captain  Macklin,  you  say? — A.  In  No.  11. 

Q.  Who  lived  in  No.  13? — A.  A  quartermaster  clerk  there. 

Q.  What  is  his  name;  do  you  know? — ^A.  I  can't  call  his  name  just 
this  minute. 

Q.  Matlock?— A.  Matlock. 

Q.  Now,  you  said  this  firing  commenced  about  a  little  after  12; 
how  did  you  fix  that  in  your  mind — that  time? — A.  I  do  not  recol- 
lect looking  at  any  clock  at  this  time.  I  probably  got  this  impression 
from  conversation  I  heard  after 

Q.  Afterwards  ? — A.  Yes,  sir. 

Q.  You  are  not  sure  of  the  time,  then  ? — A.  No,  sir. 

Q.  Now,  you  said  the  first  thing  you  heard  was  a  bunch  of  shots, 
and  that  this  was  followed  by  five  or  six,  and  by  a  volley  of  five  or  six, 
and  then  by  scattering  shots.     Have  you  any  distinct  impression  of 

how  many  shots  wore  in  this  bunch,  the  first  that  you  thought 

A.  It  seemed  to  me  about  five  or  six;  that  was  about  the  idea  I  got. 

Q.  Have  you  in  your  mind  now  a  distinct  impression  that  tliere 
were  three  bunches  of  five  or  six  shots  separate  irom  each  other? — 
A.  No,  sir;  I  have  not  a  distinct  impression  of  the  exact  number  of 
bunches  or  volleys.  I  might  have  heard  two  or  three  or  perhaps  only 
one  distinct  volley. 

Q.  Can  you  tell  the  court  just  how  these  have  impressed  them- 
selves on  your  mind,  commencing  with  the  bunch  you  say  had  five 
or  six;  then  how  long  was  it  after  that  before  you  heard  the  next?-:- 
A.  The  first  shots  waked  me  up;  that  was  a  bunch  of  shots,  as  I 
recollect,  or  volley. 

Q.  A  volley  ? — A.  By  a  volley  I  mean  a  scattered  volley. 

Q.  And  where  did  you  locate  that?  AVliat  was  the  impression  on 
your  mirid  at  the  time  as  to  the  direction  of  this? — A.  In  the  direc- 
tion of  town,  sir. 

Q.  Were  they  close,  or  did  they  seem  to  be  pretty  well  off? — 
A.  Thev  seemed  to  be  pretty  well  away  from  me. 

Q.  rfave  you  got  any  distinct  impression  in  your  mind  now  as  to 
about  where  they  were  in  the  town? — A.  No,  sir;  I  don't  think  I 
could  locate  them  within  five  or  six  blocks — the  general  direction  of 
town. 

Q.  Could  you  locate  any  of  them  within  five  or  six  blocks  at  anv 
time,  any  of  this  firing  you  have  described? — ^A.  I  don't  bNelieve  i 
could,  sir. 

Q.  Did  you  have  the  distinct  impression  in  your  mind  at  the  time 
that  this  was  coming  from  town? — A.  Yes,  sir. 

Q.  Wliat  time  did  you  get  that  impression;  what  stage  of  the  pro- 
ceedings, I  mean? — A.  Very  soon  after  I  woke  up. 

Q.  Before  you  came  out  of  the  house? — A.  "Yes,  sir;  while  I  was 
putting  on  my  clothes. 

Q.  How  long  do  you  think  it  really  took  you  to  put  on  your  clothes 
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and  get  out  of  the  door,  from  the  time  you  roused  yourself  up? — 
A.  Inside  of  four  minutes  I  believe  I  was  out  on  the  parade  ground. 

Q,  Whereabouts?  You  mean  in  front  of  your  company? — A.  In 
front  of  my  (quarters,  on  the  way  to  the  company. 

Q.  What  kind  of  a  night  was  it,  Mr.  Lawrason?  How  would  you 
describe  it? — ^A.  It  was  stariight;  there  was  no  moon,  but  I  don't 
believe  the  sky  was  cloudy. 

Q.  Did  you  see  anybody  or  meet  anybody  before  you  got  to  the 
company? — A.  Yes,  sir;  I  met  a  soldier  who  had  been  sent  over  from 
the  company  to  wake  me. 

Q.  Wno  was  this?  Do  you  remember? — A.  I  believe  it  was  Pri- 
vate Conn,  of  Company  B. 

Q.  Do  you  know  who  sent  him? — A.  I  think  the  senior  noncom- 
missioned officer  present,  who  was  forming  the  company. 

Q.  And  you  don't  recall  who  that  wasf— A.  I  believe  it  was  Cor- 
poral Coltrane,  of  Company  B. 

Q.  Will  you  go  to  the  plat  now  and  show  this  court  about  where 
this  man  Conn  met  you? — A.  I  met  him  just  as  I  gjot  on  the  grass — 
about  there,  I  think.  (Witness  indicates  on  map  point  in  front  of  his 
quarters,  just  off  the  cross  walk  leading  from  No.  9  to  the  east  end  of 
D  barracks.) 

Q.  Is  that  cross  walk  put  in  correctly  on  the  plat? — A.  The  cross 
walk  went  right  straight  across  from  the  other  end  of  B  Company 
barracks,  much  nearer  B  Company  than  D. 

Q.  Then  was  it  about  the  same  point  in  front  of  quarters  Nos.  9 
and  10,  or  where  did  it  strike  that  walk  in  front  of  the  officers'  quar- 
ters?— A.  My  recollection  is  it  was  up  nearer  quarters  8;  in  other 
words,  went  across  more  like  that.  (Witness  indicates  a  line  just  to 
the  west  of  No.  8  and  B  barracks.) 

Q.  Then  you  were  just  off  that  cross  walk  on  the  grass? — A.  Yes, 
sir. 

Q.  How  close  did  this  man  get  to  you  before  you  recognized  him? — 
A.  About  2  feet.     I  almost  ran  into  him. 

Q.  You  mean  you  almost  ran  into  him  before  you  recognized  him 
or  before  you  saw  him  ? — A.  Yes,  sir ;  in  fact,  I  passed  him  before  he 
called  to  me. 

Q.  Then,  in  your  hurry  getting  out  you  almost  passed  the  man 
without  seeing  him  ?     Is  that  what  you  mean  to  say  ? — A.  Yes,  sir. 

Q.  How  far  could  you  have  recognized  him,  know  who  he  was — ^by 
sight,  I  mean,  not  by  sound  of  voice? — A.  I  don't  believe  I  could  have 
recognized  him  over  3  feet. 

.  Q.  Are  you  sure  that  this  man  Conn  was  sent  by  this  noncommis- 
sioned officer  and  not  by  Major  Penrose? — A.  No,  sir;  I  am  not  sure 
who  he  was  sent  by.  He  reported  to  me  that  he  had  been  sent  over  to 
wake  me  up,  and  I  assumed  that  the  noncommissioned  officer  in 
charge  of  the  company  had  sent  him. 

Q.  That  was  all  the  conversation  that  passed  between  you  at  that 
time  that  you  recall  now?— A.  Yes,  sir;  that's  all. 

Q.  How  lon^  after  this  before  you  got  to  your  company  quar- 
ters?— A.  I  believe  about  ten  seconds.     I  ran. 

Q.  You  ran  there? — A.  Yes,  sir. 

Q.  Was  anybody — any  officer — in  front  of  your  company  at  that 
time? — A.  I  am  not  sure  that  there  was  any  officer  in  front  of  the 
company.     I  remember  Major  Penrose  being  in  the  vicinity, 
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Q.  Was  the  first  sergeant  calling  the  roll  when  you  got  there? — ^A. 
No.  sir. 

Q.  Where  did  your  first  sergeant  live? — A.  He  lived  in  a  set  of 
noncommissioned  officers'  quarters  in  the  northeast  comer  of  the  post 

Q.  Is  that  the  set  up  there  northeast,  or  nearly  north  of  the  guard- 
house, indicated  on  the  plat? — ^A.  Yes,  sir. 

Q.  That's  the  locality  in  which  he  lived,  was  it? — A.  Yes,  sir. 

Q.  How  long  after  you  got  there  before  the  first  sergeant  got 
there? — A.  Probably  about  two  minutes. 

Q.  The  company  was  being  formed  at  this  time,  was  it? — ^A.  Yes, 
sir. 

Q.  This  call  to  arms,  then,  sounded  before  you  got  onto  the 
parade?  I  understood  you  to  say  it  was  about  a  minute  and  a  half 
from  the  time  you  first  heard  the  shots. — A.  My  recollection  is  that 
call  to  arms  sounded  while  I  was  coming  downstairs.  It  was  before 
I  reached  the  parade  ground. 

Q.  And  you  remember  where  this  was  sounded  from,  what  direc- 
tion?— ^A.  From  the  direction  of  the  guardhouse. 

Q.  Was  it  taken  up  by  any  others  that  you  recall?  Any  other 
buglers? — A.  Yes,  sir;  I  heard  it  sounded  in  J3  Company  and  I  thii^ 
C,  as  I  came  across  the  parade  ground.  From  the  barracks  in  that 
direction,  at  any  rate. 

Q.  Do  you  remember  how  many  times  those  buglers  sounded  that 
call? — ^A.  I  do  not  recollect  the  exact  number  of  times,  but  it  was 
sounded  several  times  I  know. 

Q.  Do  you  know  of  your  own  knowledge  whether  this  was  ordered 
sounded,  and  if  so,  by  whom? — A.  Not  of  my  own  knowledge,  sir. 

Q.  Now  tell  the  court  how  much  confusion — what  you  meant  bjr 
confusion — ^how  much  confusion  there  was  in  your  company  at  this 
time.  What  was  the  nature  of  it?— A.  The  men  seemed  very  much 
excited,  and  the  impression  I  got  right  away  was  that  they  believed 
their  barracks  to  have  been  fired  into  from  the  town  of  Brownsville* 
Most  of  them  were  only  partially  dressed,  and  those  that  were  cc»n- 
pletely  dressed  seemed  to  be  just  finishing  their  toilet  as  they  came 
down,  buttoning  up  blouses,  etc 

Q.  Do  you  know  how  these  men  got  their  arms  that  night  from  the 
armracks? — A.  No,  sir;  I  do  not 

Q.  How  many  armracks  did  you  have  in  your  barracks? — A.  Four, 
I  believe,  sir. 

Q.  And  are  those  armracks  of  the  latest  pattern  for  the  new 
Springfield  rifle? — A.  Yes,  sir. 

Q.  They  carried  how  many  rifles,  do  you  know  ? — ^A.  I  don't  know 
exactly,  sir. 

Q.  Were  they  prepared  to  carry  anything  else  than  the  rifles? — 
A.  Yes,  sir;  they  were  prepared  for  revolvers. 

Q.  Did  you  have  any  company  revolvers  in  them? — A.  No,  sir. 

Q.  Where  were  your  company  revolvers  kept? — ^A.  They  were  kept 
locked  in  the  ordnance  storeroom  in  the  company  barracl^. 

Q.  And  where  were  your  extra  rifles  kept?— A.  They  were  kept  in 
the  storeroom  also. 

Q.  Were  they  kept  locked? — ^A.  Yes,  sir. 

Q.  Who  had  the  tey  to  that? — ^A.  Tne  company  quartermaster-ser- 
geant. 
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Q.  Were  the  rifles  themselves  locked  in  boxes,  besides  the  door 
being  locked  ? — ^A.  Yes,  sir ;  they  had  not  yet  been  unpacked  after  the 
move  of  the  company  from  Fort  Niobrara,  Nebr. 

Q,  All  of  your  extra  ones,  then,  were  still  packed  in  the  original 
package,  as  it  came  from  Fort  Niobrara  ? — ^A.  Yes,  sir. 

Q.  Did  you  examine  that  package  the  following  day?— A.  Yes, 
sir:  examined  it  next  morning. 

Q.  At  the  same  time  you  examined  the  arms? — ^A.  Yes,  sir. 

Q.  What  was  the  condition  of  that  package  at  that  time? — ^A. 
The  box  was  nailed. 

Q.  Was  it  intact,  or  did  it  give  evidence  of  having  been  ^tampered 
with? — A.  As  far  as  I  could  tell,  sir,  it  was  intact. 

Q.  Where  were  your  pistols? — ^A.  My  pistols  were  locked  in  the 
company  arm  chest  in  this  ordnance  storeroom. 

Q.  Did  you  examine  them  next  day  at  the  time  of  the  inspection? — 
A.  Yes,  sir ;  I  had  the  box  unlocked  and  the  pistols  counted. 

Q.  Were  they  or  not  intact? — ^A.  They  were  intact,  sir. 

Q.  Were  any  of  them  out  in  the  hands  of  the  noncommissioned 
officers? — ^A.  No,  sir. 

Q.  Now,  you  said  that  you  saw  this  man  who  was  drunk  on  his 
bunk  when  you  locked  the  rifles  in  the  armracks  that  night  about 
an  hour  after  this? — ^A.  Yes,  sir. 

Q.  You  locked  them  in  yourself? — A.  I  saw  them  locked  in  by 
the  noncommissioned  officer  in  charge  of  quarters. 

Q.  Was  it  possible  for  anyone  to  clean  a  rifle  barrel  in  that  arm- 
rack? — ^A.  No,  sir;  I  believe  not. 

Q.  Have  you  any  doubt  in  your  own  mind  that  those  arms  were 
intact  in  that  armrack,  in  the  same  condition  the  following  morning 
as  you  put  them  there  that  night  and  locked  them  in  ? — A.  I  believe 
they  were,  sir. 

Q.  When  your  first  sergeant  reported  the  men  absent  it  included 
the  guard,  of  course?  The  ^ard  was  not  formed  with  your  com.- 
pany  at  that  time? — A.  No,  sir;  the  guard  was  at  the  guardhouse. 

Q.  When  you  said  the  company  was  composed  of  66  or  57  men, 
that  included  the  ffuard? — A.  Yes,  sir. 

Q.  Do  you  recall  how  many  men  you  had  on  guard  that  night? — 
A.  I  believe  I  had  seven,  including  noncommissioned  officers. 

Q.  How  many  posts  did  you  have  on  in  that  garrison? — A.  We 
had  four,  sir. 

Q.  Can  you  tell  the  court  Where  they  were?  If  you  prefer  to  show 
it  on  the  map,  it  is  immaterial  to  us. — ^A.  One  was  at  the  guardhouse ; 
another  walked  around  the  four  sets  of  enlisted  men's  barracks; 
another  was  in  rear  of  the  officers'  quarters,  and  the  fourth  was 
around  the  quartermaster  corral,  the  wood  yard  and  buildings. 

Q.  Where  is  that  quartermaster  corral  and  wood  yard  with  re- 
spect to  the  guardhouse? — A.  It  is  about  southeast  of  it,  sir,  or  nearer 
south ;  more  south  than  southeast. 

Q.  Isn't  it  nearly  southeast?  You  see  the  indicator  there,  Mr. 
Lawrason? — A.  Oh,  yes,  sir;  I  see.  Yes,  sir;  it  is  more  nearly 
southeast. 

Q.  I  think  you  said  you  had  two  men  sleeping  at  the  corral.  What 
was  these  men's  names? — A.  Private  Alfred  N.  Williams  and  Private 
Elmer  Brown,  of  Company  B. 
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Q.  Did  they  have  their  rifles  with  them,  or  where  were  they  ? — ^A. 
Their  rifles  are  kept  locked  in  the  company  armrack. 

Q-  Were  these  men  subsequently  accounted  for,  and  did  you  8ee 
them  that  night? — A.  Yes,  sir;  after  the  roll  was  called  and  three 
absentees  reported  to  me  I  sent  a  noncommissioned  officer  to  look 
these  men  up,  and  he  returned  and  said  he  had  found  them  all, 
told  me  where  he  had  found  them,  and  the  men  subsequently  joined 
the  company,  with  the  exception  of  Private  Smith,  who,  as  I  said 
bofore,  was  drunk  in  quarters. 

Q.  Are  those  the  only  two  men  that  subs^uently  joined  yoiv  com- 
pany that  night  on  the  position  from  the  time  you  called  the  roll- 
had  the  roll  call  ? — A.  There  was  Private  John  jBrown,  who  ^ept  in 
the  bake  shop. 

Q.  Where  was  his  rifle  kept? — ^A.  His  rifle  was  kept  in  the  com- 
pany armrack  in  barracks. 

Q.  And  they  were  in  the  barracks  at  that  time — these  rifles  of 
these  men? — A.  Yes,  sir. 

Q.  Did  those  men  report  to  you  personally? — ^A.  They  joined  the 
company,  and  the  first  sergeant  told  me  that  they  had  joined.  They 
were  present  at  roll  call  about  an  hour,  I  think,  after  the  company 
was  posted. 

Q.  Who  was  your  first  sergeant? — A.  Mingo  Sanders. 

Q.  How  much  service  had  he? — A.  He  was  in  his  twenty-sixth 
year  of  continuous  service. 

Q.  Do  yoii  remember  when  the  first  sergeant  reported  to  you  that 
these  men  were  in  ranks? — A.  It  was  shortly  after  the  company  had 
been  posted  along  the  wall;  within  ten  minutes,  I  think,  after  the 
company  had  been  posted. 

Q.  What  were  you  doing  when  this  was  reported  to  vou? — ^A.  I 
was  standing  near  the  gate  between  Fort  Brown  and  the  town  of 
Brownsville. 

,  Q.  The  main  gate  you  mean? — A.  Yes,  sir. 

*  Q.  Do  you  know  of  your  own  knowledge  how  these  men  reported — 
whether  they  reported  equipped  or  without  their  equipments,  to  the 
company  itself? — A.  They  reported  without  their  equipments,  and 
were  sent  by  the  first  sergeant  into  the  quarters  to  get  them. 

Q.  You  know  that  of  your  own  knowledge,  do  you? — A.  Yes,  sin 

Q.  That  is,  the  three  men  whose  names  you  have  given,  and  in- 
cluding Private  Smith,  who  was  drunk?— A.  I  would  like  to  state  in 
explanation  that  Private  Alfred  N.  Williams  joined  the  company 
before  it  marched  out.  I  told  the  judge-advocate  that  three  men 
were  reported  absent;  one  of  those  was  Private  John  Brown,  that 
slept  at  the  bake  shop. 

Q.  Right  in  that  connection  tell  us  exactly  who  the  men  were  who 
were  reported  absent. — A.  They  were  Private  John  Brown 

Q.  And  he  was  where? — A.  lie  slept  in  the  bake  shop. 

Q.  And  who  else? — A.  Private  Elmer  Brown. 

Q.  And  he  slept? — A.  At  the  quartermaster  corral. 

Q.  And  who  else? — A.  Private  William  Smith,  who  slept  in  quar- 
ters. 

Q.  Those  were  the  only  three  men  that  were  reported  absent? — A. 
Yes,  sir. 

Q.  And  the  two  men  sleeping  at  the  corral  and  one  sleeping  in  the 
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bake  shop  were  both  reported,  as  you  say,  and  were  sent  to  get  their 
rifles  ana  equipments? — A.  Yes,  sir. 

Q.  In  this  connection,  do  you  happen  to  know  whether  Private 
Ekner  Brown — ^the  one  who  was  in  tne  corral,  I  mean — ^had  any  spe- 
cific instructions  from  the  commanding  officer.  Major  Penrose,  as  to 
what  he  was  to  do  in  a  case  of  emergency?  Do  you  know  of  your 
own  knowledge? — A.  Only  what  he  told  me  later  himself,  that  he 
was  ordered 

By  the  judge-advocate: 

I  object  to  this  as  hearsay.  The  witness  says  he  does  not  linow  it  of  his  own 
knowledge,  and  was  told  afterward& 

By  the  counsel: 

Walt;  I  will  ask  one  question. 

Q,  Was  this  brought  out  as  a  result  of  your  investigation  and  re- 
ported to  you  officiaBy  bv  this  man? — ^A.  When  I  questioned  Brown 
the  next  morning  I  asked  him  why  he  didn't  come  up  with  Williams, 
and  he  told  me  that  he  thought  it  was  a  fire — ^the  alarm  was  over 
fire — and  he  had  been  ordered  in  such  a  case  to  remain  with  the 
horses. 

Q.  Whose  horses? — ^A.  Major  Penrose's  horses. 

At  this  point  the  court,  at  12.10  o'clock  p.  m.,  adjourned  to  meet 
at  10  o'clock  a.  m.,  February  23, 1907. 

Chas.  E.  Hay,  Jr., 
Captain^  Acting  Judge- Advocate^  Judge- Advocate. 


THE  PENROSE  COURT-MARTIAL— Omtintied. 


PART  3. 


FEBRUARY  B,  25,  26,  27,  AND  28,  1907. 


Headquarters  Department  of  Texas, 

San  Antonio^  Tex,^  February  23^  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocate* 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  of  February  22  was  dispensed  with. 

Lieut.  George  C.  Lawrason,  Twenty-fifth  Infantry,  was  reminded 
that  he  was  still  under  oath. 

The  counsel  for  accused  here  addressed  the  court  .as  follows : 

May  it  please  the  court,  we  think  it  is  but  fair  to  announce  at  this  stage 
of  the  proceedings,  while  this  first  real  military  witness  is  on  the  stand,  that 
we  purpose  on  cross-examination  going  into  everything  that  we  can  legitimately 
go  into  on  cross-examination  and  try  to  our  utmost  to  place  before  you  everything, 
in  so  far  as  we  can,  he  and  each  of  them  saw  that  night.  It  is  not  our  purpose 
or  our  desire  to  suppress  anything  or  to  limit  the  examination,  either  by  the 
judge-advocate  or  on  our  own  part  or,  finally,  and  more  important  still,  the 
examination  on  the  part  of  the  court ;  but  we  wish  to  say  to  you  that  we  expect 
to  place  this  and  each  of  the  other  military  witnesses  on  the  sCand  as  witnesses 
for  the  defense  when  the  proi>er  time  comes,  to  bring  out  special  things  that 
perhaps  will  not  be  brought  out  here,  and  our  purpose  in  making  this  announce- 
ment is  to  advise  you,  so  that  you  can  feel  certain  that  you  will  have  further 
opportunity,  at  a  later  stage  of  the  proceeding,  to  go  into  things  that  the  judge- 
advocate  may  not  have  seen  fit  to  bring  out  at  this  time. 

CROSS-EXAMINATION    OF   LIEUTENANT  LAWRASON    CONTINUED. 

Q.  Mr.  Lawrason,  have  you  since  giving  vour  evidence  of  yester- 
day taken  any  steps  to  ascertain  the  hour  of  reveille  at  Brownsville 
on  the  13th  or  last  August? — A.  Yes,  sir. 

Q.  What  steps  have  you  taken? — A.  I  procured  a  true  copy  of 
the  order  giving  the  hours  for  the  calls  at  Brownsville. 

Q.  From  whom  did  you  procure  this  true  copy  and  by  whom  was 
it  certified? — A.  I  procured  it  from  the  military  secretary  of  this 
department,  and  I  believe  it  was  certified  bv  Mr.  McCaskey. 

Q.  Have  you  that  copy  in  your  possession? — A.  I  have,  sir. 

Q.  Let's  see  it,  will  you? 

(Witness  hands  paper  to  counsel.) 

Q.  This  is  certified  to  be  a  copy  of  the  order  giving  the  service 
<alls  at  Brownsville  at  the  time  of  its  issue? — A.  Yes,  sir. 

By  the  counsel : 

May  it  please  the  court,  and  iu  order  that  we  may  not  be  called  upon  further 
to  have  confusion  as  to  the  hour  of  the  service  calls  at  the  time  in  question,  we 
now  offer  in  evidence  this  duly  certified  copy  of  the  service  calls,  and  we  will 
ask  that  the  witness  be  authorized  to  read  that  portion  of  It  relating  to  that. 

(Witness  then  read  to  the  court  the  entire  order,  which  is  hereto 
appended  and  marked         .) 
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By  the  judge-advocate: 

Simply  one  point:  That  is  a  true  copy  of  a  true  copy;  but  I  don't  intend  ix^ 
malse  any  point  of  that    It  can  go  in  as  it  1^ 

Q.  It  was  given  you  by  the  military  secretary  of  the  departmeiit 
from  the  proper  files,  as  the  service  calls  at  that  time,  was  it  not? — 
A.  It  was  given  me  by  Mr.  McCaskey  after  I  had  spoken  to  the  mili- 
tary secretary  about  this,  and  he  had  given  permission  that  this  be 
given. 

Q.  Did  you  also  have  practice  marches  down  there,  Mr.  Lawra- 
son  ? — A.  Yes,  sir. 

Q.  At  what  time  did  you  have  those?  What  was  the 'practice  in 
that  regard? — A.  As  soon  after  reveille  and  breakfast  as  possible. 
We  generally  left  about  6  a.  m. 

Q.  And  when  did  you  return  ordinarily  from  those  practice 
marches? — A.  Generally  about  10  o'clock  a.  m. 

Q.  And  when  was  guard  mounting  held  on  days  vou  made  your 
practice  marches? — A.  Guard  mountmg  was  held  after  the  return; 
as  soon  as  possible  after  the  return  of  the  company  from  practice 
march,  time  being  allowed  the  men  to  change  uniform. 

Q.  As  a  matter  of  fact,  wasn't  sunup  about  6.02  in  the  morning 
on  the  13th  of  August  in  that  latitude? — A.  I  believe  sunup  was  in 
the  neighborhood  of  6  o'clock.    Very  near  6,  as  I  remember. 

Q.  How  was  the  light  at  reveille  as  you  recall  it? — ^A.  At  first  call 
for  reveille,  quarter  past  5,  it  was  not  very  light.  About  half  past 
5  it  was  lig[ht  enough  to  distinguish  objects  easfly. 

Q.  Was  it  light  enough  at  reveille,  or  at  half  past  5,  to  see  to  make 
an  inspection  of  guns  satisfactorily? — A.  About  five  minutes  after 
assembly  for  reveille,  or  about  5.35,  I  believe  it  was. 

Q.  When  did  you  actually  commence  your  inspection  that  morn- 
ing?— A.  It  must  have  been  in  the  neighborhood  of  5.45  that  I  com- 
menced this  inspection.    I  believe  it  was  sunrise  before  I  finished  it. 

Q.  Had  you  caused  these  pieces  to  be  placed  in  the  gun  rack,  as 
distinctly  ordered  by  Major  JPenrose  the  night  before — ^the  guns  of 
the  command  that  were  out? — ^A.  Yes,  sir;  I  saw  them  placed  in  the 
rack,  counted,  and  the  rack  locked. 

Q.  And  these  guns  remained  in  there  until  your  inspection  the 
following  morning? — A.  I  believe  they  did,  sir. 

Q.  Are  you  familiar  with  the  construction  of  these  gun  racks  that 
were  in  use  for  the  Springfield  rifle? — ^A.  Yes,  sir. 

Q.  Explain  to  the  court  generally  the  construction  thereof. — ^A. 
There  are  three  circular  rests,  you  might  call  it,  extending  around  an 
upright  post.  The  lower  is  a  few  inches  from  the  floor  and  supports 
the  butts.  The  second  holds  the  muzzles  of  the  rifles,  I  believe,  a 
few  inches  from  their  ends,  and  the  third,  the  upper  one,  is  meant  to 
contain  revolvers.  An  iron  band  circles  the  racfes  near  the  top  for 
the  rifles  and  also  for  the  revolvers,  and  these  are  locked  on. 

Q.  These  three  circular  pieces  that  you  mentioned — as  I  under- 
stand, the  bottom  one  has  a  place  cut  out  to  hold  the  butts  of  the 
pieces? — A.  Yes,  sir. 

Q.  And  about  how  deep  is  this  cut  that  holds  the  butts? — ^A.  I  be- 
lieve it  to  be  about  half  an  inch  in  depth. 

Q.  There  is  an  iron  band  on  the  outside  of  that  circular  piece  of 
wood? — A.  Yes,  sir;  you  can  not  pull  the  butt  out  from  this  groove. 
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Q,  The  middle  piece,  is  that  the  part  around  which  the  band  goes 
that  holds  the  muzzles  of  the  guns  m  place? — ^A.  Yes,  sir. 

Q.  And  that's  the  part  that  is  locked? — ^A.  That's  the  part  that  is 
locked  to  hold  the  rifles,  in. 

Q.  And  this  band  is  how  locked? — ^A.  There  is  a  Yale  lock  which 
^oes  through  a  hasp  or  staple  after  this  iron  band  is  closed  and  holds 
it  shut. 

Q.  Now,  this  upper  piece  is  for  what  purpose — the  upper  circular 
piece  I  refer  to? — ^A.  That's  for  the  purpose  of  holding  the  revolvers. 

Q.  And  with  respect  to  the  rifles  themselves,  what  purpose  does 
it  serve? — ^A.  It  fit^down  almost  on  top  of  the  muzzles  of  the  rifles 
and  extends  out  over  them. 

Q.  Does  its  location  prevent  the  removal  of  rifles  while  the  band 
that  locks  them  is  locked  ? — A.  Yes,  sir. 

Q.  How  much  play  is  there,  as  you  recall  it,  between  the  muzzle 

of  the  piece  and  tnis  upper  circular  wood  piece? — A.  As  I  recall  it, 

the  upper  circular  wood  piece  almost  touches  the  muzzles  of  the  rifles. 

^  Q.  There  is  enough  play  for  what  purpose? — A.  Just  to  allow  the 

rifle  to  be  put  in  and  taken  out,  as  I  recall  it. 

Q.  But  not  enough  to  permit  the  rifle  being  taken  out  while,  it  is 
locked? — A.  No,  sir. 

Q.  Is  there  any  opening  through  this  upper  piece  that  covers  the 
muzzles  of  the  nfles  through  which  a  ramrod  or  other  similar  rod 
for  cleaning  a  gun  could  bS  inserted  into  the  muzzle  while  the  gun 
is  in  the  arm  rack  ? — A.  I  believe  not,  sir. 

Q.  Were  these  arm  racks  locked  the  next  morning  when  the  com- 
pany was  formed  for  inspection? — A.  Yes,  sir. 

Q.  Were  all  your  guns  properly  accounted  for  when  they  were  put 
in  there  the  night  before,  to  your  knowledge? — A.  Yes,  sir. 

Q.  You  stated  that  you  had  13  or  14  rifles  packed  away  in  the  ord- 
nance storeroom.  Where  were  they  in  the  ordnance  storeroom? 
Tell  the  court  about  it. — A.  They  were  in  an  arm  chest. 

Q.  Where  was  this  arm  chest? — A.  It  was  in  my  ordnance  store- 
room, and  when  I  went  there  the  next  morning  it  was  covered  with 
bunks  and  a  box  or  two. 

Q.  You  had  to  remove  these  in  order  to  get  at  this  particular 
box? — A.  Yes,  sir. 

Q.  When  did  you  leave  Fort  Niobrara  to  come  down  there?  How 
long  before  this,  approximately? — A.  About  three  weeks  before  this. 

Q.  Was  this  box  fastened  up  at  this  time  ? — A.  Yes,  sir. 

Q.  Had  it  been  opened,  to  your  knowledge,  from  the  time  it  was 
packed  at  Niobrara  until  you  opened  it  the  following  morning, 
August  14  last? — ^A.  No,  sir. 

Q.  When  you  opened  it,  tell  the  court  how  it  was  done. — A.  It 
is  my  recollection  that  the  top  of  this  box  was  nailed  on.  I  had  a 
man  open  it  with  a  hatchet.  The  pieces  were  in  place  inside  the 
arm  chest  and  fastened  in  with  blocks  to  prevent  their  rattling  around 
during  shipment. 

Q.  Did  you  notice  specifically  whether  or  not  these  blocks  or  cleats 
were  in  their  places  and  had  to  be  removed  in  order  for  you  to  see 
the  guns  to  examine  them? — A.  Yes,  sir;  they  were  in  their  places 
and  nad  to  be  taken  out  in  order  to  remove  the  guns. 

Q.  So  that  in  order  to  get  at  this  box  you  had  to  remove  two  or 
three  boxes  and  a  lot  of  bunks  ? — A.  Yes,  sir. 
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Q.  And  you  found  it  nailed  down? — A.  Yes,  sir. 

Q.  And  these  cleats  in  place? — ^A.  The  cleats  were  in  place. 

Q.  Now  in  regard  to  your  pistols.  Do  you  recall  how  many  pistols 
you  had  ? — ^A.  I  believe  I  had  nine. 

Q.  Did  you  have  at  that  time  the  same  number  that  you  were 
accountable  for  on  your  ordnance  accountability  ? — ^A.  Yes,  sir ;  I  did. 

Q.  Where  were  those  pistols  when  you — ^you  did  inspect  these 
pistols  the  next  day  ? — ^A.   i  es,  sir. 

Q.  Where  were  these  pistols? — ^A.  They  were  in  a  box. 

Q.  And  this  box  was  where? — ^A.  In  the  ordnance  storeroom,  the 
top  nailed  on. 

Q.  And  whereabouts  in  the  ordnance  storeroom?  Do  you  remem- 
ber specifically? — ^A.  I  think  it  was  packed  with  the  box  I  just 
mentioned  carrying  the  rifles. 

Q.  Did  it  have  anything  on  it?  Was  it  necessary  to  move  any- 
thing in  order  to  get  at  it? — A.  I  believe  it  was.  My  ordnance  store- 
room was  very  small  and  the  stuff  therein  was  a  good  deal  crowded. 

Q.  What  did  you  remove,  as  near  as  you  can  recall  it  now? — ^A. 
I  can  not  recollect  the  particular  variety  of  box  or  package  I  moved. 
I  remember  the  quartermaster-sergeant  pulling  several  articles  out 
of  the  way  before  reaching  the  box  with  pistols  in  it. 

Q.  This  was  in  what  condition — this  box  ? — ^A.  The  top  was  nailed 
on. 

Q.  Did  yon  have  it  opened  then  and  there  in  your  presence  ? — ^A. 
Yes,  sir;  I  had  the  top  removed  and  the  pistols  counted. 

Q.  And  yon  examined  the  pistols? — A.  Yes,  sir. 

Q.  What  was  their  condition,  if  you  recall  ?— A.  They  were  coated 
with  cosmic  oil  and  had  been  for  some  time  in  this  box. 

Q.  Being  coated  with  cosmic  oil,  do  you  mean  it  was  in  substan- 
tially the  same  condition  as  these  pistols  are  shipped  from  ordnance 
depots  or  arsenals? — A.  Yes,  sir;  just  about. 

Q.  There  was  no  evidence  of  their  having  been  used  whatever! — 
A.  No,  sir. 

Q.  How  was  your  ammunition?  Tell  us  about  your  ammunition. 
Do  you  remember  how  much  you  had  ? — A.  I  had  in  the  neighbor- 
hood of  8,000  rounds ;  I  do  not  remember  the  exact  number. 

Q.  In  what  kind  of  packages  was  it? — A.  All  in  original  pack- 
ages and  sealed,  except  one  box,  which  contained  some  loose  ammuni- 
tion that  had  been  leit  over  from  target  practice. 

Q.  Did  all  of  your  ammunition  come  in  these  bandoliers? — ^A.  Yes, 
sir. 

Q.  Was  eacli  and  every  of  these  packages  of  ammunition  nailed 
down  or  in  an  original  package  when  you  inspected  it  on  the  night 
of  August  13  and  the  morning  of  the  14th? — A.  Yes,  sir;  all  were 
sealed  except  the  one  box  mentioned.  The  issue  of  ammunition  that 
I  made  on  the  night  of  August  13  was  from  a  sealed  box. 

Q.  Now,  tell  the  court  about  this  box  that  was  a  broken  package; 
first,  how  much  ammunition  comes  in  an  original  package  of  Uiis 
new  ammunition? — A.  One  thousand  two  hundred  rounds. 

Q.  And  that  comes  in  bandoliers,  all  of  it? — A.  Yes,  sir. 

Q.  And  how  many  to  a  bandolier? — A.  Sixty  rounds  to  a  bandolier. 

Q.  And  then  there  would  be  twenty  bandoliers  to  an  original 
package? — A.  Yes, sir. 
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Q.  How  much  ammunition  had  been  issued  out  of  this  box,  this 
open  box,  or  this  box  that  wasn't  an  original  package,  I  mean? — A. 
This  \)ox  had  contained  about  1,000  roimds  at  the  conclusion  of  the 
company  target  practice. .  One  man,  the  company's  candidate  for  the 
division  rifle  competition,  bad  beeu  allowed  to  use  about  500  rounds 
of  this  in  individual  practice  for  the  competition.  As  I  remember 
my  invoice  when  shipping  my  ammunition  from  Fort  Niobrara, 
Xebr.,  to  Fort  Brown,  Tex.,  this  box  was  invoiced  as  containing  600 
rOimdb  of  ammunition. 

Q.  Who  was  this  man  that  was  using  this  ammunition?  What  is 
bis  name? — A.  Artificer  Thomas  H.  Jones,  of  Company  B. 

Q.  Had  you  given  Jones  any  other  ammimition  than  that  he  had 
used  at  Fort  Niobrara?— A.  Yes,  sir;  when  he  left  for  the  competition 
he  wasgiven  two  bandoliers  of  ammunition — 120  rounds. 

Q.  What  became  of  these  two  bandoliers? — A.  He  returned  them 
upon  his  return  from  the  competition  at  Fort  Reno,  Okla.,  stating 
that  he  had  been  furnished  ammunition  of  a  better  grade  at  the  com- 
petition and  had  had  no  use  for  this. 

Q.  This  box  was  fastened  after  this  was  issued  to  him? — A.  Yes, 
sir. 

Q.  And  that  was  issued  to  him  just  on  the  eve  of  his  departure 
for  the  competition? — ^A.  Yes,  sir. 

Q.  At  Brownsville? — A.  Yes,  sir. 

Q.  You  knew  how  much  was  in  this  box  before  it  was  opened? — 
A.  Yes,  sir. 

Q.  And  when  it  was  opened  in  your  presence  and  taken  from 
under  those  others  did  it  or  did  it  not  compare — the  ammunition 
and  the  bandoleers — ^to  what  you  knew  should  be  in  them? — A.  Yes, 
sir ;  it  corresponded  almost  exactly. 

Q.  Do  you  recollect  just  how  many  bandoleers  were  taken  out? — ^A. 
You  mean  to  give  to  Jones? 

Q.  No;  at  the  time  you  were  making  your  check  up  the  following 
morning. — A.  I  do  not  recall  the  exact  number  of  bandoleers  taken 
out.  All  of  the  ammunition  in  these  boxes  was  not  in  bandoleers; 
most  of  it  was;  the  rest  was  in  clips. 

Q.  And  these  dips  were  intact? — A.  Yes,  sir;  with  the  exception 
of  three  or  four  of  them. 

Q.  You  checked  up  the  ammunition  that  was  in  the  hands  of  the 
men? — ^A.  Yes,  sir. 

Q.  You  said  something  about  opening  up  some  ammunition  the 
night  before;  tell  the  court  about  that. — A.  Most  of  the  men  in 
ranks  at  the  time  the  company  was  formed  on  the  night  of  August 
13  were  without  ammunition.  I  ordered  the  quartermaster-sergeant 
to  have  a  box  of  ammunition  brought  from  the  ordnance  storeroom. 
He  did,  and  it  was  opened  in  my  presence  and  the  bandoleers  dis- 
tributed along  the  ranks.  I  told  each  man  to  take,  as  I  recollect, 
three  clips.    Some  of  them  had  three  and  others  four,  probably. 

Q.  Was  this  issue  made  under  instructions  from  anyone? — ^A.  I- 
do  not  recall  being  instructed  to  issue  ammunition,  but  as  I  was 
forming  my  company  in  response  to  call  to  arms  I  wished  each  man 
to  have  ammunitipn. 

Q.  You  felt  it  your  duty,  then,  to  see  that  the  men  were  properly 
equipi)ed  with  ammunition  ? — A.  Yes,  sir. 
S.  Doc.  402,  eO-l,  pt  2 33 
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Q.  How  many  did  you  say  were  in  the  hands  of  each  man  previous 
to  this  issue! — ^A.  At  the  time  the  company  was  formed! 

Q.  At  the  time  the  company  was  formed,  how  much  was  each  man 
charged  with! — ^A.  Each  man  was  charged  with — I  can  not  state 
positively  now  whether  it  was  10  or  20  rot&ds,  for  guard  purposes. 

Q.  This  issue  was  made  under  your  direct  personal  supervision, 
was  it! — ^A.  Yes,  sir. 

Q.  Was  any  ammunition  used  by  any  member  of  your  company-:^ 
exploded,  I  mean — after  this  issue  and  up  to  the  time  you  made  your 
examination  and  check  up  of  ammunition  the  following  morning ! — 
A.  No,  sir ;  I  am  sure  none  was. 

Q.  Mr.  Lawrason,  is  it  not  a  practice  in  your  company  for  the 
men  to  keep  their  ammunition  always  in  the  belts  or  boxes! — A.  I 
believe  it  is  kept  in  the  boxes — in  McKeever  boxes. 

Q.  Did  you  have  any  men  among  your  company  known  as  "  or- 
derly buckers!  " — ^A.  Yes,  sir;  a  few. 

Q.  Was  it  or  not  a  practice  for  that  class  of  man  to  take  neat 
care  of  his  ammunition — clean  it! — ^A.  Yes,  sir;  they  used  to  ^ne 
it  up. 

Q.  Did  any  of  them  to  your  knowledge  keep  this  class  of  ammu- 
nition in  their  lockers  ? — A.  Not  that  I  Iniow  of,  sir. 

Q.  Now,  this  following  morning,  at  this  check  up,  did  your  ammu- 
nition in  the  hands  of  the  men  and  what  you  were  accountable  for 
check  up  properly — correctly! — A.  Yes,  sir;  it  did. 

Q.  So  that,  while  vou  don't  recall  whether  it  was  10  or  20  rounds 
that  the  men  were  charged  with,  they  had  their  accountability,  and 
you  had,  in  addition  to  that,  all  the  ammunition  that  you  had,  ex- 
cept this  200  rounds  you  had  issued! — ^A.  Yes,  sir;  they  were 
charged  on  the  books  with  the  amount  of  ammunition  they  had, 
whether  10  or  20  rounds  I  do  not  at  this  moment  recall. 

Q.  Your  men  were  equipped  with  what  kind  of  belts! — A.  With 
the  web  belt,  with  suspenders. 

Q.  And  how  did  they  carry  the  ammunition  in  these! — A.  They 
carried  them  in  the  pockets. 

Q.  Pockets  of  the  belts? — A.  Pockets  of  the  belts. 

Q.  And  you  also  had  something  else  you  kept  ammunition  in; 
what  was  that? — A.  In  the  McKeever  cartridge  box. 

Q.  So  that  the  men  had  both  this  McKeever  cartridge  box  and 
this  belt  with  the  straps? — ^A.  Yes,  sir. 

Q.  You  think  they  kept  some  of  their  ammimition — ^usually  kept 
their  ammunition — in  the  McKeever  box! — ^A.  I  am  sure  they  kept 
10  rounds  of  it  there  anyway. 

Q.  Now,  tell  the  court  exactly  what  condition  your  men  were  in  as 
to  dress  when  they  came  down  at  this  call  to  arms  and  when  you  got 
there,  during  the  period  that  you  were  supervising  the  formation  of 
the  company. — A.  Very  few  of  them  were  in  complete  uniform. 

Q.  And  the  others  were  how  dressed  ? — A.  The  majority^  I  believe, 
of  the  company,  or  half  of  them  at  any  rate,  were  in  their  trousers 
and  undershirt.  They  had  on  various  kinds  of  head  gear,  campaign 
hats  and  caps.     One  or  two  were  barefooted. 

Q.  Did  any  of  them  come  down  without  their  arms! — ^A.  Yes,  sir; 
quite  a  numlier  came  down  without  their  arms. 
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Q.  Did  you  give  or  hear  given  any  instructions  about  that? — ^A. 
Yes,  sir;  the  noncommissioned  officers  and  the  file  closers  sent  aev- 
erul  men  back  to  get  their  arms. 

Q.  That  was  within  your  hearing! — A.  Yes,  sir. 

Q.  Did  you  actually  see  anybody  barefooted,  or  how  did  you  know 
of  this? — A.  I  saw  one  man  who  tell  in  the  front  rank,  or  was  about 
to  do  so,  without  shoes  on,  and  I  heard  conversations  taking  place  in 
the  rear  rank,  one  soldier  complaining  that  he  had  no  shoes  on,  and 
iinother  saying  that  it  was  no  time  to  think  about  shoes  when  you  are 
being  shot  at. 

Q.  You  said  that  you  listened  very  carefully  or  attentively  to  the 
callingof  this  roll? — A.  Yes,  sir;  I  did. 

Q.  Why?  What  was  your  purpose  in  doing  that? — A.  I  believed 
at  the  time  that  the  barracks  had  been  fired  into  from  the  town,  and 
wanted  to  be  sure  that  all  the  men  were  present,  thinking  perhaps 
some  of  them  might  have  been  hit. 

Q.  So  that  at  uiat  time  your  concern  was  that  some  of  your  com- 
mand had  been  hit,  eh? — ^A.  Yes,  sir. 

Q.  Did  you  personally  see  any  light  in  your  barracks  that  night 
at  the  time  of  tne  formation ? — ^A.  Iso,  sir ;  I  saw  no  light. 

Q.  You,  jf  I  am  not  mistaken,  gave  the  court  the  impression  yes- 
terday that  there  was  a  candle  light — in  your  direct  evidence — did 
you  not? — A.  Yes,  sir.  Taking  the  testimony  of  the  men  next  morn- 
ing, a  number  of  them  testified  that  the  racks  "were  unlocked  by  means 
of  a  candle  light.  Some  of  them  stated  that  it  was  repeatedly  blown 
out  and  it  was  very  slow  work  to  get  the  arms. 

Q.  So  that  your  knowledge. of  this  was  based  on  your  investigation 
and  was  not  personal.  Is  tnat  what  you  mean  to  say? — A.  Yes,  sir; 
I  did  not  seen  the  light  myself. 

Q.  The  only  light  you  saw,  then,  was  the  one  you  say  the  first  ser- 
geant used  to  call  the  roll  by  ? — A.  Yes,  sir. 

Q.  Were  your  men  properly  equipped  at  the  time  you  received  the 
order  from  Major  Penrose  to  take  your  station  around  in  rear  of 
the  barracks,  between  the  barracks  and  town,  along  the  wall? — A. 
Not  entirely.  As  I  recall  it,  I  received  this  order  before  the  men  had 
been  completely  equipped. 

Q.  But  they  were  equipped  before  you  moved  around,  were  they 
not? — A.  Yes,  sir. 

Q.  Were  you  in  a  position  to  have  determined  whether  or  not  any 
men  joined  your  company  from  the  time  it  was  formed  and  started 
around  to  take  its  position  along  the  wall? — A.  I  do  not  believe  that 
nny  men  could  have  joined  the  company  without  my  knowing  it  at 
this  time. 

Q.  I  want  to  go  back  now  and  take  up  the  question,  the  strength 
of  your  company.  Do  you  remember  what  the  exact  strength  of 
your  company  was?— A.  I  do  not  remember  the  exact  stren^h.  I 
carried  about  60  or  61  men  on  paper. 

Q.  Now,  then,  you  had  56  or  57  that  should  be  accounted  for  there 
at  that  time? — A.  There  at  Brown ville;  yes,  sir. 

Q.  And  the  rest  of  the  men  were  where? — A.  There  were  two  at 
the  general  hospital,  Fort  Bayard,  N.  Mex.,  and  one  on  furlough  in 
Wasnington,  D.  C,  and  one  at  the  division  rifle  competition,  Fort 
Sill,  Okla. 
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Q.  Did  you  have  some  men  on  sick  report  that  night? — A.  Yes; 
there  were  two  men  in  the  hospital  and  one  sick  in  (juarters. 

Q.  The  man  sick  in  quarters  was  accounted  for  with  the  company, 
was  he? — A.  Yes,  sir. 

•   Q.  Now,  these  two  men  in  the  hospital  were  not  included  in  your 
roll  call  that  night? — ^A.  No,  sir;  they  were  not. 

Q.  Where  was  the  arms  and  equipments  of  these  men! — ^A.  They 
were  locked  in  the  company  armrack. 

Q.  They  did  not  Have  them  with  them  at  the  hospital? — ^A.  No, 
sir:  they  did  not. 

Q.  The  practice  of  your  company  then  was  to  have  the  men  turn 
in  their  arms,  equipments,  etc.,  when  they  went  to  the  hospital?— A. 
Yes,  sir;  they  carried  no  article  of  their  equipment  to  the  hospital 
with  them. 

Q.  How  long  had  you  been  on  duty  with  this  company,  Mr.  Law- 
rason? — A.  Since  September  16,  1904. 

Q.  Did  you  attend  calls  practically  every  day  during  that  time? — 
A.  Yas,  sir;  I  suppose  I  averaged  at  least  two  roll  calls  a  day  during 
that  time. 

Q.  Had  the  personnel  of  your  company  changed  much  during  that 
period ? — A.   very  little. 

Q.  Did  you  actually  supervise  the  roll  call  and  listen  to  it  during 
this  time? — A.  Yes,  sir;  I  had  become  familiar  with  the  appearance 
and  general  characteristics  of  every  man  in  the  company. 

Q.  And  you  were  satisfied  that  night,  from  the  careful  attention 
you  gave  it,  that  every  man  who  should  be  there  w.as  present  at  the 
roll  call  made  on  the  parade  ground  of  your  company  when  the  call 
to  arms  sounded? — A.  Yes,  sir;  with  the  exception  of  the  three  men 
reported  absent. 

Q.  Those  three  men  you  have  in  your  testimony  of  yesterday,  I 
believe,  properly  accounted  for? — A.  Yes,  sir. 

"  Q.  You  said  in  your  direct  evidence  yesterday  that  there  was  con- 
fusion about  the  men  falling  in.  Wliat  impression  did  the  situation 
make  upon  your  mind  at  the  time  as  to  the  condition  of  the  men, 
etc. — the  situation  generally? — A.  I  believed  that  the  barracks  had 
been  fired  into  from  the  town.  That  seemed  to  be  the  belief  of  the 
men,  and  they  were  very  much  excited  and  some  of  them  seemed 
frightened. 

Q.  Do  you  remember  any  specific  acts  or  remarks  that  indicated 
this  fear  or  excitement? — A.  I  remember  one  soldier  remarking  that 
it  was  dangerous  to  stand  out  there  where  you  could  be  shot. 

Q.  This  was  at  the  time  of  the  formation  ? — A.  Yes,  sir. 

Q.  Do  you  recall  any  other  acts  or  words  of  the  men  that  indicated 
this  state  of  feeling? — A.  I  can  not  at  present  recall  any  of  the  words! 
The  general  appearance  of  the  nien  was  what  gave  me  this  impression 
more  than  anything  else. 

Q.  As  we  recollect  your  testimony  yesterday  on  cross-examination 
you  said  that  there  was  a  John  Brown,  an  Elmer  Brown,  a  man  by 
the  name  of  Smith,  and  a  man  by  the  name  of  Williams  who  were 
absent.  Smith  was  the  man  who  was  drunk? — A.  Yes,  sir.  I  think 
I  corrected  that  later  on  in  my  testimony,  stating  that  Williams  was 
not  reported  absent. 

Q.  AVhy  not? — A.  Because  he  i*eached  the  company  before  the 
roll  call  was  finished. 
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Q.  What  duty  was  Williams  on? — A.  Teamster  in  the  quarter- 
master's department,  and  slept  at  the  quartermaster  corral. 

Q.  He  had  to  get  his  equipments  after  he  joined? — ^A.  Yes,  sir;  he 
was  sent  in  the  barracks  to  get  them  when  he  joined  the  company. 

Q.  Where  did  Elmer  Brown  sleep  ? — A.  Elmer  Brown  slept  in  the 
end  of  the  stable,  where  there  were  some  officers'  horses — ^Major  Pen- 
rose's and  the  adjutant's  horses. 

Q.  And  John  Srown  was  what,  and  where  did  he  sleep? — ^A.  John 
Brown  was  assistant  baker  and  slept  at  the  bake  shop. 

At  this  point  the  court  took  a  recess  until  11.15  o'clock  a.  m.,  at 
which  hour  the  members  of  the  court,  the  accused,  his  counsels,  the 
witness,  the  reporter,  and  the  judge-advocate  resumed  their  seats. 

Q.  Now,  Mr.  Lawrason,  were  there  any  men,  in  addition  to  those 
you  have  named,  who  were  sleeping  out  of  quarters,  barracks,  that 
night  in  your  company  ? — A.  The  first  sergeant  of  the  oxnpany  slept 
in  a  set  of  noncommissioned  officers'  quart^*s. 

Q.  He  the  only  one,  in  addition  to  those  you  have  named,  that  you 
now  recall  ? — ^A.  In  addition  to  the  three  I  named  as  sleeping  out  of 
quarters  he  is  the  only  one. 

Q.  Check  roll  call  of  your  company  is  at  11  o'clock  at  night,  isn't 
it? — A.  Yes,  sir. 

Q.  What  is  the  practice  at  that  post  in  regard  to  that?  Who 
takes  it? — A.  Check  roll  call  is  taken  by  the  noncommissioned  officer 
in  charge  of  quarters,  who  then  reports  to  the  officer  of  the  day  the 
result  of  his  check. 

Q.  He  reports  the  result  of  his  check  to  the  officer  of  the  day. 
Now,  how  are  absentees  checked  up?  How  does  the  company  com- 
mander get  at  that  in  that  post? — A.  They  were  usually  reported  to 
me  the  next  morning.  When  the  first  sergeant  brought  the  morning 
report  he  would  also  bring  a  list  of  men  that  had  been  absent  from 
check  or  reveille. 

Q.  At  that  hour,  then,  when  the  morning  report  was  brought,  you 
were  informed  officially  of  the  status  of  the  cmnpany  at  chedk  roll  call 
and  at  reveille  roll  call  ? — ^A.  Yes,  sir. 

Q.  Was  that  the  general  practice  in  your  regiment? — A.  I  believe 
it  was,  sir. 

Q.  You  had  served  under  no  other  commanding  officer  of  the  rai- 
ment than  Major  Penrose? — A.  I  had  served  under  Colonel  Hojrt 
and  Captain  O  Neil  for  a  short  time. 

Q.  Tnat  was  the  practice  under  them? — A.  Yes,  sir. 

Q.  Now,  was  the  j)ractice  under  your  regimental  commander  the 
same  in  regard  to  the  passes,  the  method  or  handling  the  passes? — 
A.  Yes,  sir;  it  was. 

Q.  Then,  as  far  as  you  can  now  recall,  the  practice  in  your  regi- 
ment was  to  send  the  passes  to  the  guardhouse  or  to  deliver  them  to 
the  company  after  bemg  approved  by  the  adjutant? — A.  I  am  not 
sure  whether  the  passes  when  approved  by  the  adjutant  were  left  at 
the  guardhouse  for  the  men  to  get  or  sent  to  the  quarters  at  Fort 
Niobrara,  Nebr.,  where  T  served  under  Colonel  Hoyt. 

Q.  You  spoke  of  cleaning  the  rifles,  that  you  obtained  experience  as 
a  cadet;  what  rifle  did  you  use  there  at  the  academy.  West  Point? — 
A.  Most  of  my  service  there  I  used  the  Krag- Jorgensen  rifle. 

Q.  And  cadets  are  required  to  clean  their  own  rifles? — ^A.  Yes,  sir. 
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Q.  Had  yoii  had  any  experience  in  cleaning  of  the  present  service 
rifle,  the  new  Springfield  t — A.  Not  after  it  had  been  fired.  We  were 
issued  these  rifles  as  cadets  several  months  before  mj  graduation  at 
West  Point,  but  I  never  fired  this  rifle  on  the  range  there  or  with 
service  charge. 

Q*  Did  you  fir©  this  rifle  at  all  in  the  service! — -A,  During  target 
practice  with  my  company  at  Fort  Niobrara,  Nebr.,  during  target 
season  of  1906  I  used  this  rifle. 

Q.  Did  you  clean  it  during  that  time* — A.  I  believe  I  wiped  it  out 
once  or  tv\'ice  on  tlie  range.     I  never  gave  it  a  thorougli  cleaning, 

Q.  So  tliat  you  had  no  actual  experience  in  cleaning  the  present 
service  rifle,  the  new  Springfield,  for  inspection?— A,  No,  sir;  I 
have  never  cleaned  it. 

Q.  Speaking  of  target  practice,  as?  1  understand,  your  target  prac- 
tice season  closed  and  was  completed  before  yon  left  f'ort  Niobrara  t — 
A.  Yes,  sir. 

Q.  You  had  not  had  any  target  practice  at  all  during  the  time  you 
were  at  Fort  Brown?— A.  No,  sir;  none  whatever, 

Q.  You  were  asked  about  what  efi'orts  you  made  to  detect  the 
guilty  parties;  tell  the  court  specifically  what  ordei's  3^ou  had  in 
regard  to  that  investigation? — A.  To  make  a  careful  inspection  of 
the  pieces  of  my  company— rifles— next  morning  as  soon  as  it  was  light 
enough  to  see  clearly,  and  to  conduct  as  thorough  an  investigation  as 
possible  among  the  enlisted  men  of  my  company  to  ascertain  if  any 
of  them  had  been  in  the  town  that  ni^ht  or  had  been  implicat43d  in 
any  way  in  the  trouble  that  took  place  in  Brownsville. 

Q.  Wlien  did  you  get  this  order  for  invastigating  your  men;  was 
it  that  night  or  the  next  morning,  as  you  recall  it?— A.  I  believe  it 
was  the  next  morning 

Q*  Were  you  charged  with  the  investigation  of  anyone  aside  from 
the  members  of  your  own  company? — A.  No,  sir 

Q,  Then,  as  I  understand,  your  investigation,  as  vou  understood, 
your  inspectionSj  vfus  limited  to  the  investigation  of  your  own  men 
of  B  Company  ? — A.  Yes,  sir ;  it  was. 

Q.  That  order  was  separate  and  distinct  then  from  the  order  di- 
recting you  to  inspect  the  rifles  and  ammunition  as  soon  as  it  was 
light  enough  to  see  the  following  morning,  which  was  given  the  night 
before? — A.  Yes,  sir. 

Q,  Now,  you  stated  that  you  took  vour  company  around  by  the 
wall;  wlicre  did  you  post  therat — A.  I  first  posted  them  as  a  line  of 
skirmishers  or  sentinels  along  the  wall  that  separates  the  post  of 
Fort  Brown  from  the  town  of  Brownsville;  the  left  at  the  main 
gate  into  the  town  and  the  rij^ht  in  rear  of  the  west  end  of  C  Com- 
pany's  barracks  connecting  with  C  Company  on  my  riglit. 

Q.  Go  to  the  map,  please,  and  show  the  court  just  where  you  did 
post  them-^ — A.  The  left  of  the  company  was  about  here,  near  the 
gate.  The  right  extended  wag  about  there,  as  I  recall  it,  C  Company 
being  on  my  right, 

Q.  They  were  close  to  the  wall? — A.  Yes,  sir;  they  were  right 
against  the  wall 

Q.  And  about  what  interval  was  there,  as  you  recollect? — A.  Tim 
interval  varied  slightly.     I  think  it  was  about  2  paces, 

Q.  Did  you  go  along  your  line  at  all  personally? — A,  Yes,  sir; 
several  times* 
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Q,  Did  you  have  any  instructions  as  to  what  the  men  were  to  do  ? — 
A.  The  only  order  that  I  remember  distinctly  was  tha^t  the  men  were 
not  to  fire  unless  ordered  by  a  commissioned  officer. 

Q.  Who  gave  that  order? — A.  M^or  Penrose  in  person. 

Q.  Gave  it  to  you  in  person? — ^A.   xes,  sir. 

Q.  Was  that  after  you  had  posted  your  command  or  before,  as  you 
now  recall  it? — A.  I  believe  it  was  before  I  posted  my  command. 

Q.  And  how  long  did  your  company  remain  there,  Mr.  Lawrason, 
in  that  position? — ^A.  They  remained  at  the  wall  until,  I  suppose, 
about  half  past  2  or  3  o'clock. 

Q.  Was  there  any  change  made  in  the  disposition  of  the  command, 
the  entire  command,  during  this  time? — ^A.  Yes,  sir;  Company  D, 
under  command  of  Captain  Lyon,  was  sent  into  the  town  of  Browns- 
ville, and  I  extended  the  left  of  my  company  to  partly  take  the  place 
of  D  Company  along  the  wall. 

Q.  Go  to  the  map  and  show  the  court  where  you  extended  that 
squad. — A.  I  extended  the  left  of  my  company  across  the  gate  here 
and  down  the  wall,  I  suppose,  this  far,  about  the  center  oi  D  Com- 
pany barracks. 

Q.  And  that  squad  remained  there  during  the  absence  of  Com- 
pany D? — ^A.  Yes,  sir. 

Q.  Did  you  see  Company  D  return  with  Captain  Lyon! — ^A.  Yes, 
sir :  I  was  standing  near  the  gate  when  it  returned. 

Q.  And  who  was  with  him? — ^A.  The  mayor  of  Brownsville,  Dr. 
Fred  Combe,  and  his  brother. 

Q.  Did  you  hear  any  conversation  between  Mayor  Fred  Combe 
and  Major  Penrose? — A.  Yes,  sir;  I  heard  parts  of  the  conversation, 
from  which  I  gathered  that  Doctor  Combe  was  accusing  the  soldiers 
of  the  Twenty-fifth  Infantry  of  having  done  the  shooting  in  town. 

Q.  And  did  you  hear  any  reply  on  the  part  of  Major  Penrose?  If 
so,  what  was  it? — ^A.  I  can  not  recall  the  exact  words.  I  heard 
the  Major  say  he  thought  this  was  absurd;  that  he  believed  none 
of  his  men  had  been  in  town ;  that  they  were  all  there  at  the  time. 

Q.  Did  you  receive  any  orders  from  Major  Penrose  just  at  this 
time?  If  so,  what  were  they? — ^A.  A  short  time  after  this  Major 
Penrose  ordered  me  to  certify  my  company  and  see  if  every  man  was 
present. 

Q.  Was  this  order  given  only  to  you,  or  do  you  know  whether  it 
was  given  to  anyone  else  at  the  same  time? — ^A.  1  believe  it  was  given 
to  the  other  officers  at  the  same  time. 

Q.  Did  you  verify  your  company? — ^A.  Yes,  sir;  I  did. 

Q.  What  was  the  result? — A.  The  result  was  that  all  men  were 
present,  with  the  exception  of  Private  Smith,  who  was  still  in  quar- 
ters, and  Private  Elmer  Brown,  who  was  still  at  the  corral. 

Q.  When  did  Elmer  Brown  join — ^how  long  after  this? — ^A.  I  do 
not  recollect  when  Private  Elmer  Brown  joined  the  company  that 
night. 

Q.  You  are  quite  certain  that  he  was  still  absent  at  that  check  up  ? — 
A.  Yes,  sir ;  I  believe  he  was  still  absent  at  that  check  up. 

Q.  This  Elmer  Brown  is  the  man  who  had  charge  of  Major  Pen- 
rose's horses,  is  he? — ^A.  Yc^p,  sir. 

Q.  And  about  whom  you  stated  he  gave  the  special  instructions  yes- 
terday?— A.  Yes,  sir.  , 

Q.  How  did  you  verify  your  company? — A.  I  went  along'the  line 
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with  my  first  sergeant,  as  I  recall  it^  and  counted  the  men  and  com- 
pared them  with  the  list  which  he  had  of  the  men  that  should  be 
there. 

Q.  And  they  wer9  all  there  except  Elmer  Brown  and  the  sick  and 
Smith? — ^A.  And  Smith;  yes,  sir. 

Q.  Of  course  your  guard  was  not  present  at  that  time! — ^A.  No, 
sir. 

Q.  I  wish  you  would  state  now  whether  you  received  any  other 
instructions  or  orders  from  Major  Penrose  from  the  time  you  were 
ordered  to  verify  up  to  the  time  you  were  dismissed  to  your  quarters, 
that  you  now  recall. — ^A.  I  recollect  his  instructing  me,  when  I 
marched  my  company  into  quarters,  to  see  that  the  racks  were 
locked — ^ffun  racks. 

Q.  Did  he  say  anything  about  verifying  your  pieces  at  this  time?— 
A.  Yes,  sir;  he  told  me  to  count  them  and  see  that  all  pieces  were  in 
the  racks. 

Q.  And  you  were  to  do  that  personally,  eh  ? — ^A.  Yes,  sir. 

Q.  Did  you  do  so? — ^A.  Yes,  sir;  I  did. 

Q.  Did  he  say  anything  about  ammunition  at  this  time,  or  What 
were  the  orders  given  about  that? — A.  The  orders  were  the  next 
morning  to  make  a  careful  inspection  of  the  rifles  and  verify  car^ 
fully  my  ammunition. 

Q.  Do  you  remember  where  you  were  when  Major  Penrose  gave 
you  that  order? — ^A.  I  was  near  the  main  gate  into  Brownsville,  as  I 
recollect  it. 

Q.  That  was  before  you  had  assembled  your  company  and  taken 
them  in  ? — A.  Yes,  sir. 

Q.  Were  the  other  company  commanders  present? — ^A.  I  am  not 
positive  of  this.  I  believe  that  Captain  Lyon  was  present  or  in  tiie 
vicini^. 

Q.  I  wish  you  would  repeat  that  order  as  nearly  accurately  as  yoa 
can  about  the  inspection  and  checking  up  the  ammunition. — ^A.  As 
I  recall  it,  Major  Penrose  told  me  to  make  a  careful  inspection  of  th^ 
pieces  of  the  company  the  next  moming  as  soon  as  it  was  light 
enough,  and  to  see  that  they  were  properly  locked  in  the  racks  and 
verified  that  ni^ht  after  the  company  was  dismissed,  and  to  make  a 
careful  inspection  of  my  ammunition  and  verify  same  the  next 
morning. 

Q.  And  it  was  in  compliance  with  that  order  that  you  made  the 
inspection  the  following  morning  of  the  rifles  and  the  ammunition? — 
A.  Yes,  sir.  I  believe  Major  Penrose  also  stated  on  giving  me  the 
order  that  he  was  sure  no  men  of  his  command  had  done  this  shoot- 
ing and  he  wanted  to  prove  it  beyond  a  doubt. 

Q.  That's  your  best  recollection  of  what  he  said  at  the  time,  or 
about  the  time  he  gave  you  that  order? — ^A.  Yes,  sir;  that's  my  recol- 
lection of  it. 

Q.  Then  vour  inspection  the  following  morning  was  made  with 
the  object  01  determining  whether  any  of  your  rifles  had  been  fired  ? — 
A.  Yes,  sir;  it  was. 

Q,  What  was  the  result  of  that  inspection? — ^A.  I  believed  that 
no  rifles  in  the  company  had  been  fired. 

Q.  That  was  your  best  judgment  after  a  careful  examination  of 
these  rifles? — A.  Yes,  sir.      • 

O.  Did  you  have  any  rifles  at  all  about  which  you  had  a  mis- 
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picion? — A.  There  were  none  abont  which  I  had  a  suspicion  in  my 
own  mind.  There  were  ax  or  seven  rifles  that  were  not  particularly 
clean  and  I  had  the  men  that  carried  these  rifles  fall  out  and  form 
in  a  squad  on  the  right  of  HtQ  comj^any,  my  intention  being  to  make 
a  more  minute  inspection  of  these  pieces  later. 

Q.  Did  you  make  a  personal  and  more  minute  inspection  of  these 
later? — ^A.  No,  sir;  about  the  time  I  finished  my  first  inspection 
Major  Penrose  came  along,  and  as  it  was  time  for  me  to  relieve  C 
Company  with  my  company  on  guard  I  turned  over  these  seven  men 
to  Major  Penrose  and  Captain*  Lyon  for  this  inspection  and  marched 
my  company  out  to  relieve  C  Company  on  guard. 

Q.  You  d.id  not  take  those  six  or  seven  men  whose  guns  were  not 
as  clean  as  you  liked  on  guard  with  you  at  that  time  to  relieve  C 
Company? — A.  No,  sir;  I  left  them  with  Major  Penrose, 

Q.  Do  you  know  of  your  own  knowledge  whether  they  were  care- 
fully inspected  at  this  time,  or  minutely  mspected,  as  you  expressed 
it?— A.  I  was  not  present,  so  I  do  not  taiow  of  my  own  knowledge. 

Q.  What  report,  if  any,  did  you  make  to  Major  Penrose  about  the 
condition  of  your  guns?  Did  you  make  a  written  report? — ^A.  No, 
sir;  I  think  I  made  a  verbal  report  in  which  I  statea  to  the  major 
that  I  had  found  no  pieces  that  1  believed  had  been  fired.  I  told  him 
that  the  seven  men  1  had  formed  in  a  squad  on  the  ri^t  of  the 
company,  that  their  pieces  were  not  particularly  clean  and  I  intended 
making  a  more  careful  test  with  them. 

Q.  Was  this  before  or  after  you  started  out  to  relieve  (J  Com- 
pany?— ^A.  It  was  before. 

Q.  Did  you  receive  any  instructions  from  Major  Penrose  at  that 
time  when  you  made  this  report? — ^A.  It  is  my  recollection  that  I 
asked  him  and  Captain  Lyon,  who  was  present,  to  make  this  inspec- 
tion or  to  be  present  while  I  made  it,  and  remember  turning  the 
men  over  to  the  major  and  Captain  Lyon  to  make  this  insp^ion 
while  I  posted  my  company. 

Q.  Did  you  get  a  specific  order  at  this  time  from  Major  Penrose  to 
post  your  company? — A.  I  do  not  recollect  the  exact  conversation, 
but  my  recollection  of  the  case  is  that  I  was  told  to  post  my  company 
and  the  Major  and  Captain  Lyon  could  go  on  with  this  inspection. 

Q.  C  Company  had  been  on  guard  since  the  night  before? — ^A. 
Yes,  sir. 

Q.  Had  C  Company  been  to  breakfast? — ^A.  I  believe  not. 

Q.  Do  you  recollect  whether  that  had  anything  to  .do  with  your 
relieving  them  at  once  or  not? — A.  I  rememlJer  that  the  necessity  for 
my  relieving  them  was  very  urgent.  They  had  been  on  guard  the 
greater  part  of  the  night,  and  I  am  pretty  sure  had  had  no  breakfast. 

Q.  You  don't  remember — or  do  you  remember — ^what  time  this 
was? — A.  I  believe  this  was  a  little  after  6  o'clock  a.  m. 

Q.  About  how  much  time  did  you  occupy  in  this  inspection  of  your 
pieces  ? — A.  I  think  I  took  about  fifteen  minutes. 

Q.  You  looked  carefully  through  the  bore  of  each  gun? — ^A.  Yes, 
sir :  I  examined  only  the  bore  and  the  chamber. 

Q.  Did  you  have  a  good  light  on  the  chamber  and  reflected  in  the 
bore  when  you  made  this  examination  of  each  of  them  ? — A.  Yes,  sir ; 
I  had  a  good  light;  I  remember  that  the  sun  rose  while  I  was  making 
my  inspection. 
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Q.  And  every  gun  that  wasn't  perfectly  dean  the  owner  of  it  was 
placed  in  this  squad,  was  he? — A.  Yes,  sir. 

Q.  You  investigated  and  took  the  statement  of  every  man  in  your 
company,  did  you,  under  the  orders  from  Major  Penrose? — A.  Tee, 
sir. 

Q.  You  did  this  personally? — ^A.  Yes.  sir;  I  did. 

Q.  You  did  it  separately  and  apart  from  each  of  the  others? — A, 
Yes,  sir;  I  called  each  man  in  the  orderly  room  by  himself. 

Q.  What  was  the  nature  of  the  efforts  you  made  to  set  at  the  full 
facts  from  these  men  ? — ^A.  I  questioned  them  and  askra  them  to  tell 
me,  beginning  at  the  beginning,  what  they  did  and  saw  and  heard 
on  the  ni^ht  of  August  13  after  being  wakened.  I  asked  them  to  tell 
of  anythmg  that  they  knew  that  would  tend  to  show  that  the  sol- 
diers— any  of  the  soldiers — ^had  a  grievance  against  certain  persons 
in  Brownsville.  Asked  them  if  they  knew  or  suspected  any  soldier 
of  having  been  out  that  night,  and  other  questions  of  a  similar  nature 
that  I  can  not  recall  at  this  moment. 

Q.  How  long  did  you  keep  up  this  investigation,  taking  the  state- 
ments of  these  noncommissioned  officers  and  men  of  your  com- 
pany?— A.  I  think  it  extended  over  about  a  day  and  a  half. 

Q.  Did  you  take  down  the  statement  of  each  man? — ^A.  Yes,  sir; 
I  did. 

Q.  In  writing? — A.  In  writing. 

Q.  You  stated  that  you  cautioned  them  to  tell  you  the  truth ;  that 
they  would  have  to  swear  to  it,  probably  ? — A.  Yes,  sir ;  I  told  them 
that  would  probably  be  put  in  the  form  of  an  affidavit  and  they 
would  have  to  swear  to  these  written  statements. 

Q.  So,  in  so  far  as  you  were  able  by  virtue  of  your  position  simply 
as  an  officer,  you  attempted  to  surround  their  statements  with  the 
sanctity  of  an'oath? — ^A.  Yes,  sir;  I  tried  to  impress  upon  them  that 
this  was  being  written  down  and  they  would  probably  nave  to  swear 
to  all  they  said. 

Q.  Did  you  at  any  time  during  this  investigation  have  in  your 
mind  the  idea  of  shielding  the  people  or  bringing  out  the  facts,  or 
what  was  your  frame  of  mind ;  what  was  your  attitude  in  which  you 
took  up  this  investigation  ? — A.  My  attitude  was  to  find  out,  if  pos- 
sible, whether  any  soldier  or  soldiers  had  been  implicated  in  the 
crime. 

Q.  Did  you  make  every  honest  effort  to  find  out  whether  or  not 
your  men  or  any  of  them  had  been  implicated  or  could  have  been  im- 
plicated in  that  shooting  the  night  of  tne  13th  and  14th  of  August? — 
A.  Yes,  sir;  I  made  every  effort  I  could  think  of. 

Q.  Did  you  report  the  results  of  your  efforts  to  Major  Penrose? — 
A.  Yes,  sir. 

Q.  Did  you  keep  him  fully  in  touch  with  everything  that  was  de- 
veloped, as  far  as  you  could — everything  of  importance? — A.  Yes, 
sir. 

At  this  point,  it  being  12  o'clock  m.,  the  court  adjourned  to  meet 
at  10  o'clock  Monday  morning,  February  25,  1907. 

Chas.  E.  Hay,  Jr., 
Captain^  Acting  Judge- Advocate^  Judge-Advocate. 
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Headquarters  Departbibnt  of  Texas, 
San  Antonio^  Tex.^  February  25, 1907. 
The  court  met,  pursuant  to  adjoumment,  at  10  o'clock  a.  m. 
Present:  All  tne  members  or  the  court  and  the  judge-advocate. 
The  accused,  his  counsels,  and  the  reporter  were  also  present 

Reading  of  the  proceeiiings  of  February  23,  1907,  was  dispensed 
with. 

Lieutenant  Lawrason  was  reminded  that  he  was  still  under  oath. 

CROSS-EXAMINATION  CONTINUED. 

Q.  Mr.  Lawrason,  on  Saturday  when  the  court  adjourned  we  were 
investigating  your  examination  and  inspection  of  the  company.  You 
testified  that  you  made  a  report  to  Major  Penrose  that  none  of  your 
guns  gave  evidence  of  being  fired,  but  that  certain  ones,  about  seven, 
had  been  placed  aside  because  they  indicated  dirt.  What  time  was 
it  you  made  this  report  to  Major  Penrose? — A.  Before  marching  my 
company  out  to  relieve  C  Company. 

Q.  And  this  was  about  what  time  of  day? — ^A.  Shortly  after  6 
o'clock  a.  m. 

Q.  Did  you  subsequently  make  a  report  of  any  kind  to  Major  Pen- 
rose as  to  the  result  of  your  inspection  of  the  ammunition? — ^A.  Yes, 
sir;  I  believe  in  the  neighborhood  of  9  o'clock  that  morning  I  re- 

?orted  the  result  of  my  inspection  of  the  ammimition  to  Major 
^enrose. 

Q.  What  did  you  report  to  Major  Penrose  at  that  time,  as  near  as 
you  can  recall  it  ? — A.  As  near  as  I  can  recall  it  I  reported  to  Major 
Penrose  that  my  ammunition  checked  up  all  right;  that  the  only 
issue  of  ammunition  that  had  been  made  while  the  company  was  at 
Brownsville,  with  the  exception  o'f  that  issued  on  the  night  of 
August  13,  was  some  that  had  been  issued  to  Artificer  Jones  for  his 
use  at  the  rifle  competition. 

Q.  And  this  was  subsequently  turned  in  to  the  company  you  say  ? — 
A.  Yes,  sir;  on  his  return  when  he  rejoined  the  company  at  Fort 
Reno,  Okla. 

Q.  Did  you  at  any  time  subsequent  to  this  report  change  that  re- 
port in  any  way  to  Major  Penrose? — A.  No,  sir;  I  do  not  remember 
changing  this  report. 

Q.  Now,  as  a  result  of  this  examination  of  the  men,  what  became 
of  these  papers  that  were  written  down  by  you ;  these  written  state- 
ments?— ^A.  I  kept  the  statement  of  each  man  in  rough  form  and 
later,  when  at  Fort  Reno,  had  the  form  of  affidavit  made  and  took 
down  each  man's  statement  in  more  complete  form,  which  statement 
was  later  sworn  to  by  each  man. 

Q.  Then  you  used  this  original  written  statement  as  a  basis  for  the 
more  complete  statement  that  was  sworn  to  ? — ^A.  Yes,  sir. 

REDIRECT   EXAMINATION. 
QUKSTIONS  BT  THX  JUDOE-ADVOGATB. 

Q.  Mr.  Lawrason,  you  have  said  that  the  general  direction  of  the 
first  shooting  you  heard  was  toward  the  town  of  Brownsville;  now. 
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with  respect  to  B  Companv  barracks,  where  was  this  sound? — ^A.  I 
could  not  locate  the  firing  from  my  room  with  respect  to  B  Company 
barracks  very  well.  The  general  idea  I  got  was  it  came  from  the 
direction  of  the  town. 

Q.  To  the  riffht  or  left  of  B  Company?— A.  As  B  Company  is 
about  in  the  middle,  I  should  sav  from  B  Company. 

Q.  In  the  general  direction  of  B  Company  barracks  toward  town! 

By  counsel  for  accused : 

In  this  connection,  may  It  please  the  court,  I  wish  to  say  the  Judge-advocate 
keeps  using  the  word  "  toward,"  and  the  witness  distinctly  said,  "  Shooting  from 
the  town." 

At  request  of  the  court,  the  redirect  examination  was  then  read 
over,  and  witness  then  answered  last  question,  as  follows : 

A.  No  more  in  the  direction  of  B  Compa-ny  barracks  than  C  Com- 
pany barracks  or  D  Company  barracks.  1  could  not  locate  the  sound 
that  definitely. 

Q.  You  say  that  the  sound  of  some  shots  or  previous  shots  aroused 
you? — ^A.  Yes,  sir. 

Q.  Do  you  think  firing  had  been  going  on  before  you  came  to  a 
state  of  complete  consciousness? — A.  I  think  it  had  been,  sir. 

Q.  Can  you  give  any  idea  for  about  how  long  a  time? — ^A.  No,  sir; 
I  can  not. 

Q.  You  state  that  you  found  your  company  being  formed  by^  a 
junior  noncommissioned  officer.  What  grade  had  this  noncommis- 
sioned officer? — A.  He  was  the  senior  corporal. 

Q.  How  do  you  account  for  the  absence  of  the  other  noncommis- 
sioned officers  senior  to  him? — A.  The  first  sergeant  had  not  yet  ar- 
rived from  his  quarters.  The  commander  of  the  guard  was  a  ser- 
geant from  this  company  and  at  the  guardhouse;  the  noncommis- 
sioned officer  in  charge  of  quarters  was  on  sick  report — ^that  is,  marked 
sick  in  quarters — and  he  came  no  farther  down  than  the  porch ;  he  had 
been  giving  out  the  arms,  and  the  other  two — I  think  there  were  two 
sergeants  besides  that  who  had  not  yet  reached  the  company.  This 
corporal  was  the  senior  noncommissioned  officer  present  with  the 
company  when  I  reached  it. 

Q.  Is  it  customary  for  B  Company  to  be  thus  left  with  only  junior 
noncommissioned  officers  present  ? — A.  I  do  not  think  it  is  customary 
for  the  company  to  turn  out  under  such  conditions. 

Q.  How  many  noncommissioned  officers,  and  what  rank,  habitually 
slept  in  the  quarters? — A.  As  I  recollect  it,  four  sergeants.  I  do  not 
recall  the  exact  number  of  corporals ;  I  believe  there  were  five  at  this 
time. 

Q.  I  believe  you  stated  that  you  saw  Major  Penrose  in  the  vicinity 
of  Company  B  parade  ground,  although  he  was  not  on  Company  6 

?arade  ground. — A.  Yes,  sir.    I  do  not  recollect  his  exact  location; 
think  ne  passed  me  as  I  was  about  to  join  my  company. 
Q.  About  how  far  away  from  him  were  you  ? — ^A.  As  I  recollect  it 
I  passed  within  2  or  3  feet  of  him. 

Q.  How  do  you  know  he  then  remained  in  the  vicinity? — ^A.  I  do 
not  know  that  he  remained  in  the  vicinity  of  B  Company  throughout 
the  entire  roll  call.  I  heaid  his  voice  several  times;  I  could  not  see 
him. 
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Q.  In  answer  to  a  question,  were  you  aware  of  the  state  of  feeling 
existing  toward  the  men  of  the  command  on  August  13,  you  replied, 
"  I  am  not  sure  what  the  state  of  feeling  was ;  I  knew  of  no  feeling  on 
the  part  of  the  soldiers  as  a  body  agamst  the  townspeople,  or  of  the 
townspeople  as  a  body  against  the  soldiers."  Now,  tell  us  if  yon 
knew  of  any  feeling  of  any  particular  soldier  or  group  of  soldiers 
against  any  person  or  persons  in  the  town. — ^A.  No,  sirj  I  knew  of 
my  own  knowledge  of  no  feeling  of  any  particular  soldier  or  group 
or  soldiers  against  persons  in  the  town.  " 

Q.  Tell  us  whether  you  knew  of  any  feeling  on  the  part  of  any 
person  or  group  of  persons  in  town  against  any  particular  soldier 
or  soldiers. — A.  No,  sir;  of  my  own  knowledge  I  Knew  of  no  such 
feeling  on  the  part  of  any  particular  person  or  group  of  persons  in 
town. 

Q.  Were  you  aware  of  the  so-called  Tate  incident? — A.  Yes,  sir; 
I  heard  of  it  in  the  afternoon  of  August  13. 

Q.  When  did  the  Tate  incident  occur? — A.  I  believe  it  occurred 
on  the  night  before,  on  the  night  of  August  12. 

Q.  What  was  the  Tate  incident? — A.  It  was  reported  that  a  sol- 
dier had  mistreated  or  insulted  the  wife  of  a  citizen  of  Brownsville. 

Q.  Did  you  ever  hear  of  the  so-called  Evans  incident? — ^A.  Yes, 
sir;  the  Evans  incident  was  what  I  was  thinking  of. 

Q.  Let  us  go  back  to  the  Tate  incident  again.  Do  you  know  what 
the  X^te  incident  was? — ^A.  Yes,  sir;  the  Tate  incident  was — it  was 
reported  that  a  soldier  had  brushed  against  some  ladies  on  the  side- 
walk, I  believe,  and  that  he  had  been  knocked  down  by  a  Mr.  Tate, 
of  Brownsville. 

Q.  Did  not  this  engender  a  certain  feeling  of  resentment  in  the 
command  against  Tate? — A.  Not  that  T  know  of,  sir. 

Q.  Isn't  it  rather  unusual,  in  your  experience  with  soldiers,  that 
such  an  event  would  not  create  a  certain  feeling  of  resentment? — ^A.  I 
think  it  would  probably  create  resentment  on  the  part  of  the  soldier 
who  was  injured  or,  perhaps,  some  of  his  friends.  I  had  seen  no 
manifestation  of  any  feeling  by  the  soldier  or  any  of  his  friends 
against  persons  in  Brownsville. 

Q.  When  you  heard  these  first  shots  on  the  night  of  August  18. 
did  the  Tate  or  Evans  incident  rise  to  your  mind  ? — A.  I  thought  oi 
the  Evans  incident  and  imagined  that  probably  some  tough  persons 
in  town,  perhaps  under  the  influence  of  liquor,  had  fired  on  the 
soldiers'  barracks. 

Q.  Did  you  hear  that  there  were  separate  bars  put  up  in  the  saloons 
for  members  of  the  Twenty-fifth  Infantry? — A.  I  had  heard  that 
soldiers  had 

•  By  counsel  for  accused : 

1  would  like  to  ask  If  the  Judge-advocate  I**  going  into  all  these  incidents  with 
this  witness  now;  and  if  so,  why  he  didn't  do  so  in  direct  examination,  so  we 
might  have  had  a  chance  to  cross-examine?  It  is  certainly  now  direct  examina- 
tion. I  want  to  say  we  have  no  objection  to  this  l)eing  gone  into,  but  as  there 
are  a  number  of  witnesses  we  think  it  but  fair  that  he  be  instructed  to  bring 
out  everything  he  knows  of  from  these  witnesses  in  direct  examination  If  he 
purposes  doing  so.  We  recognize,  may  It  please  the  court,  in  our  practice,  In 
order  to.  save  time  and  recalling  of  the  witnesses,  that  this  is  sometimes  per- 
missible, but  in  a  case  of  this  kind,  whore  the  judj;o  sulvocate  has  had  ample 
time  for  preparation  and  where  he  has  known  all  the  facts  and  thrashed  them 
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over  for  two  or  thr^  t^eekm  we  think  we  are  entitled  to  have  him  go  Into 
all  these  thln^,  If  he  purposes  to  make  him  h!s  wHnt^as  for  that,  on  his  original 
examination.  And.  as  I  say*  while  we  don't  make  any  objtiotlon  directlj  to 
this,  we  want  to  know  If  he  is  going  Into  it :  and  If  so,  and  that  i»  going  to  be 
his  practice,  we  ask  the  court  to  Instruct  that  with  future  wltnesBea  he  do 
that  on  the  direct  examination. 

By  the  judge-advocate: 

In  reply  to  the  eounael  we  have  this  to  nay:  That  counsel  Informed  the 
coiirt  on  Saturday,  1  believe,  that  It  was  his  Intention  to  wander  far  from  the 
record,  and,  second*  that  he  InTormed  the  fa>urt  of  his  intention  to  r&call  this 
witness  uh  a  witness  for  the  defenst\  and  I  therefore  claim  it  as  a  matter  of 
fHlrnoss  and  justice  to  the  pnjR*Mnitit>n  that  the  same  latitude  be  allowed  the 
prosecntion  In  redirect  as  hun  been  allowed  the  defense  on  cross  examination* 
and  It  Is  easy  to  see  that,  while  this  witness  is  not  especially  hostile  to  the 
prosecution,  he  Is  certainly  a  fast  and  willing  witness  for  the  defense. 

By  counsel  for  accused: 

I  request  that  first  part  of  the  judgenidvoeate's  reply  be  reread-  (Flrtt 
three  lines  of  Judge-advocate*s  reply  were  read  over.)  Tbat*a  the  part  I  take 
exception  to.  No  such  statement — and  I  refer  to  the  record — has  been  made. 
If  so,  I  certainly  was  dreaming,  and  r  have  not  been  iu  that  state  of  mind, 
to  my  knowledge,  thus  far.  I  did  say  that  I  purpused  grolug  Into  everything 
on  the  cross-exanitnation  that  T  legltiiiintely  *'OuId*  and  I  did  say*  and  1  repeat, 
that  we  are  going  to  pnt  this  witness  on  the  stand:  iiin!  1  did  say,  and  T  repeat, 
that  we  have  no  desire  to  keep  from  the  court  anything  this  witness  knows :  and 
I  now  say,  and  I  say  It  with  emphasis,  that  In  so  far  as  I  can  detect  there 
Is  no  unwillingness  on  the  part  of  this  witness  to  testify  to  anything  either 
of  us  has  asked.  He  Is  not,  and  I  don't  believe  In  any  fair-minded  way,  can 
be  classed  as  an  unwilling  witness,  and  I  repeat  a^sain  that,  while  we*make 
no  objection  to  the  jud^re-ativtxate  going  mto  anything  lie  wishes  to,  we  do 
object  to  his  opening  up  ia  this  way,  and  we  do  request  that  he  be  directed  to 
carry  out  bis  examination  in  the  recognized  fornj,  so  as  to  give  m  notltn?  on 
wtmt  we  are  to  cross-examine,  and  we  are  entitled  to  that. 

The  accused,  his  counsels^  the  witness,  the  reporter,  and  the  judge- 
advocate  then  withdrew  and  the  court  wa;^  closed,  and,  on  bemg 
opened,  tlie  president  annovniced,  in  their  presence,  as  follows; 

I  am  Instrueted  by  the  court  to  announce  that  the  court  declines  to  Instruct 
the  judge-advocate  as  requested  by  counsel  for  defense* 

(The  question  was  then  repeated  to  witness,  and  his  incomplete 
answer  read,  as  fallows :  "  I  had  heard  that  soldiers  had  " ) 

A,  Been  made  to  drink  at  separate  bars,  and  that  a  new  saloon  had 
been  started  by  an  ex-soldier  and  supplied  with  liquor  by  one  of  the 
saloon  men  in  town, 

Q..  Did  the  placinff  of  these  sej^arate  bars  create  any  ill  feeling  in 
the  command  ? — A.  I  believe  not  in  the  command  as  a  whole. 

Q,  Did  you  hear  any  mutterings  of  discontent  among  any  portion 
of  the  command?— A.  No,  sir;  I  did  not 

Q.  You  spoke,  in  your  direct  examination,  of  a  sentinel  whose  post 
was  about  B  Company  barracks^  Will  you  tell  us  how  much  terri- 
tory this  post  covers? — A.  The  sentinel  walked  around  the  four  setfi 
of  barracks,  leaving  them  to  the  left;  his  beat  extended  along  the 
walk  in  front  of  them  and  around  behind, 

Q.  Was  the  beat  the  same  on  the  night  of  the  13th  as  on  the  other 
nights?— A.  I  believe  it  was^ 

Q.  Were  any  extra  sentinels  added  on  the  day  or  night  of  the 
13th,  to  your  knowledge? — A.  I  do  not  believe  there  w^ere  any  extra 
sentinels  added* 

Q.  You  have  previously  stated  that  passes  were  ordered  revoked 
after  reti^eatj  and  you  were  told  to  send  out  after  men  in  town  and 
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have  them  notified  to  return  to  the  post  Wtat  precautions  were 
taken  in  your  company  to  see  that  men  did  not  later  return  to 
town  ? — ^A.  The  first  sergeant  and  noncommissioned  officer  in  charge 
of  quarters,  as  well  as  the  men  themselves,  knew  that  no  men  would 
be  allowed  in  town  that  night.  I  had  no  guard  placed  in  quarters 
or  took  no  steps  in  that  direction  to  prevent  men  from  leaving  them. 

Q.  I  think  you  said  your  first  sergeant  didn't  sleep  in  barracks? — 
A.  No,  sir;  he  slept  in  a  set  of  noncommissioned  officers'  quarters. 

Q.  Have  you  ever  been  on  the  target  range? — ^A.  Yes,  sir;  I  have. 

Q.  Ever  heard  small  arms  discharged  there? — ^A.  Yes,  sir. 

Q.  What  kinds? — ^A.  The  Krag  rifle;  the  Springfield  rifle,  model 
1903,  and  the  Colt  revolver,  caliber  .38. 

Q.  Did  the  revolvers  and  rifles  make  the  same  sound  ? — ^A.  No, 
sir :  they  made  different  sounds. 

Q.  You  could  readily  detect  that  difference,  could  you? — ^A.  I 
believe  in  most  instances  I  could,  especially  if  I  was  near  them. 

Q.  If  you  could  detect  it  there,  could  you  not  have  detected  by  the 
sounds  whether  there  was  revolver  firing  mixed  with  the  rifle  nring 
on  the  night  of  the  13th? — A.  The  conditions  were  somewhat  dif- 
ferent on  the  night  of  the  13th.  I  recollect  hearing  no  revolver 
shots,  or  noticed  none. 

Q.  Did  the  rifle  fire  that  vou  heard  on  August  13  sound  in  any 
manner  similar  to  the  rifle  fire  on  the  target  range? — A.  Yes,  sir; 
1  believed  I  heard  rifles  being  fired  at  the  tmie. 

Q.  And  it  was  similar  to  the  rifle  fire  you  had  heard  on  the  target 
range? — ^A.  Yes,  sir. 

Q.  You  have  testified  that  you  did  not  know  how  the  men  got 
their  arms  from  the  arm  racks.  Who  kept  the  key  to  the  arm  racks 
habitually? — A.  The  noncommissioned  officer  in  charge  of  quarters 
usually  kept  these  keys. 

Q.  1  take  it  he  was  a  different  man  every  day? — A.  Yes,  sir;  he 
was. 

Q.  And  the  key  was  turned  over  by  him  to  his  successor  ?:— A. 
Yes,  sir. 

Q.  It  was  never  turned  over  to  the  company  commander? — ^A. 
No.  sir. 

Q.  Did  you  examine  the  barracks  of  B  Company  the  following 
day,  August  14,  for  bullet  marks? — A.  Yes,  sir;  I  examined  them 
some  time  the  next  day. 

Q.  With  what  result? — A.  I  found  no  bullet  marks. 

Q.  Did  you  have  an  official  conversation  with  Major  Blocksom 
after  the  13th  of  August  concerning  the  events  of  that  night? — A. 
Yes,  sir;  I  had  a  short  conversation  with  Major  Blocksom. 

Q.  Did  Major  Blocksom  tell  you  anything  about  the  path  of 
i'^rtain  bullets  which  had  been  seen  in  a  house  in  the  neighbor- 
hood?— A.  Yes,  sir;  he  mentioned  to  me  that  he  had  examined  the 
scars  on  a  frame  of  a  window  made  by  bullets. 

Q.  In  what  house? — A.  In  a  house  in  Brownsville. 

Q.  Do  you  know  whose  house  it  was? — A.  I  do  not  remember. 

By  coimsel  for  accused:  ' 

I  would  like  to  ask  the  judge-advocate  the  purpose  of  this  examination.  It 
is  certainly  not  to  clear  up  any  matters  that  have  been  developed  in  the  cross- 
examination.  It  relates  to  a  conversation  with  an  outside  party  and  the  wit- 
ness at  which  the  accused  was  not  present,  and,  unless  It  has  some  clear  pur- 
pose which  makes  it  admissible,  I  object  to  the  question. 
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By  the  judge-advofiata: 

My  reply  will  be  tbe  same  as  previously  made  to  an  objection  by  tlie  eoun^K 
namely,  tbnt  I  elnim  it  as  n  amtter  of  justice  and  fairness  to  be  allowed  to 
go  Into  matters  wbieli  perhaps  bave  not  been  tonebed  on  oxatHly  in  previotifl 
exam  I  nation.  The  defense  has  eurprl&ed  me  a  little  by  its  method  of  eross- 
examinution,  and  for  this  reason  1  will  biiv©  to  go  a  Httle  outside  of  what  him 
been  touched  upon  by  the  direct  and  by  the  cross  examination  recently  , 

By  counsel  for  accused : 

The  explanation  of  the  Judge-adTocate  does  not  clear  up  the  point.  The  qu^s* 
tion  Is  obJe<?tionable  on  that  ground;  also  object imin hie  on  the  ground  that  It 
Is  a  matter  of  con%^eri§atlon  between  the  witness  and  an  outside  party,  to  which 
the  accused  had  not  the  privilege  of  being  pressent.  It  has  no  direct  fN>nni^ftlon 
with  any  previous  testimony  of  the  witness,  and.  unless  it  has  some  purpoee 
which  makes  it  adnjlssible  and  the  judge- advocate  can  ejiplaln  that  puriTose,  we 
object  to  the  question.    It  Is  a  form  of  hearsay  examination. 

The  accused,  his  coiinsek,  the  witness,  the  reporter,  and  the  jud^- 
advocftte  then  withdrew  and  the  court  was  closed,  and,  on  being 

opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  Instructed  by  the  court  to  *tnnr:iimt.'e  the  decision  that  the  objection  Is 
0^Bta!ned  as  tending  to  Introduce  hearsay  evidence — remarks  not  made  in  the 
presence  of  accuj^ed.  In  connection  with  this  objection  the  following  remarke 
of  counsel  for  defense  are  read : 

"  May  it  please  the  court,  we  think  It  Is  but  fair  to  announce  at  this  stage  of 
the  proceedings,  while  tbls  first  reaj  mllitarjj  witness  is  on  the  stand,  that  we 
propose,  on  croaseximilnation,  going  into  everything  that  we  can  legitimately  go 
Into  on  cross  examination  and  try  to  our  utmost  to  pliice  before  you  everything. 
In  so  far  &b  we  can,  he  and  each  of  them  saw  thai  nl^ht  It  is  not  our  purpose 
or  onr  desire  to  supprtfs^  anything  or  to  limit  the  examination,  either  by  the 
J tidge- advocate  or  on  onr  own  part,  or^  tinally,  and  more  imiwrtant  still,  the 
examination  on  the  part  of  the  court,  but  we  wish  to  say  to  yon  that  we  expect 
to  place  this  and  each  of  the  other  mlHtary  witnesses  on  the  stand  as  witnesses 
for  the  defense  when  the  proper  time  comes*  and  brln^  out  sim;Ial  things  that 
perhaps  will  not  be  brought  out  here,  and  our  purpose  In  makinia:  this  announce- 
ment iH  to  advise  yon  so  you  can  feel  certain  you  will  have  further  opportunity 
at  a  later  stage  of  the  proceeding  to  go  into  things  that  the  jnd^c- advocate 
may  not  have  seen  fit  to  bring  out  at  this  time," 

It  is  the  intention  of  the  court  to  allow,  and  the  court  has  an  owed*  the  widest 
latitude  in  the  examination  of  the  witne.saes  that  the  rules  for  procedure  for  mili- 
tary law  permit,  and  counsel  are  cautioned  not  to  consume  time  unneceesarilj 
by  disregarding  this  ruling  of  the  court 

By  the  counsel : 

We  wish  to  say  to  the  court  that  we  do  not  intend  any  ancb  thing.  Our  pur- 
pose In  making  that  statement,  which  is  coTxectly  read  to  ns,  was  to  be  abso- 
lutely fair,  and  we  had  In  mind,  and  we  wish  the  court  to  know  we  had  in  mind 
at  Oiat  time,  that  while  we  wanted  this  fullest  examination  possible,  we  dM 
not  waive,  nor  do  we  waive  now,  any  rights  of  orderly  and  regular  procedure, 
and  the  purpose  was  ao  that,  as  we  annouut^^d*  we  would  not  depart  from  what 
was  p ropier  f»n  cross-examination.  Nnr  did  we  intend  thfs  morning  to  ask  that 
this  Judse-advocate  be  limited  in  bis  examination  of  this  particular  witness* 
but  w^e  did  ask,  and  we  regret  that  the  eourt  declined  to  give  the  Instructloii* 
that  with  the  knowledge  he  now  has  that  In  so  far  as  practicable  or  ijossihle 
he  shf>uld  treat  the  other  military  witnesses  and  bring  out  everything  practi- 
cable, so  we  would  have  the  advantage  of  the  knowlpilge  of  what  we  were  to 
cross-examine  him  on  legitimately  at  that  time,  and  onr  further  purpose  waa 
so  that  the  eourt  would  not  feel  It  had  to  gn  outside  of  the  direct  or  cross- 
examination  at  this  stage  In  order  to  bring  out  certain  p<:)int3  that  had  not  l>een 
covered  either  by  the  judge-advocate  or  the  defense.    That  was  our  purpose. 

By  assistant  counsel: 

1  would  like  to  ask  If  that  decision  of  the  court  covers  all  <|uesttans  ralal^ng 
to  cmi vernation  between  Major  Blockaom  and  the  witness?  If  It  doea  so  co^er 
these  qucBtlona,  I  request  that  so  much  of  the  testimony  of  the  witness  as  relatea 
to  that  conversation  may  not  be  considered  In  evidence 
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By  the  president  of  the  court: 

The  decision  of  the  court,  of  course,  refers  to  the  objection  to  the  particular 
question. 

By  assistant  counsel : 

May  it  please  the  court,  I  request  that  so  much  of  the  testimony  of  this  wit- 
ness as  relates  to  conversation  had  by  him  with  Major  Bloclssom  subsequent  to 
August  13,  1906,  at  which  the  accused  was  not  present,  be  not  considered  in 
evidence  by  the  court — struck  out  of  tlie  record. 

(At  request  of  the  court,  the  questions  and'  answers  referred  to, 
page  1100  [519],  were  read  over.) 

By  the  judge-advocate: 

I  have  nothing  to  reply.    I  will  abide  by  the  decision  of  the  court 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  judge- 
advocate  then  withdrew  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  that  the  request  of  counsel  for  the 
accused  is  not  acceded  to. 

Q.  Were  there  any  lights  in  the  portion  of  the  reservation  near 
your  quarters,  where  you  met  Private  Conn? — A.  It  is  my  recollec- 
tion that  generally  in  the  evening  there  was  a  gas  lamp  or  oil  lamp, 
I  do  not  recall  which.  I  believe  it  had  gone  out  by  12  o'clock  on  the 
night  of  August  13,  because  I  do  not  remember  seeing  the  light  when 
I  came  out  of  my  quarters. 

Q.  Where  was  this  lamp  or  light  located? — ^A.  If  I  recollect  cor- 
rectly, it  was  by  the  sidewalk  almost  in  front  of  mv  quarters. 

Q.  That  is,  the  sidewalk  running  in  front  of  the  line  of  officers' 
quarters? — A.  Yes,  sir. 

Q.  At  what  gait  were  you  and  he  moving  when  you  saw  him? — A. 
You  mean  Private  Conn  and  myself? 

Q.  Yes. — A.  I  was  moving  at  a  double  time. 

Q.  And  was  he  also  ? — A.  Yes,  sir ;  he  was  running  also. 

Q.  Were  you  on  the  lookout  for  anyone? — A.  No,  sir;  I  was  not. 

Q.  Was  this  meeting  sudden  and  unexpected? — A.  It  was,  sir;  he 
passed  me  a  few  feet  in  the  dark  before  recognizing  him. 

Q.  You  stated  it  took  you  ten  seconds  to  get  from  your  quarters 
across  the  parade  to  B  Company.  Is  that  correct? — A.  I  think  I 
said  about  ten  seconds. 

Q.  Do  you  know  how  wide  that  parade  ground  is? — A.  I  believe 
it  to  be  less  than  100  yards. 

Q.  If  you  were  told  the  parade  ground  was  175  yards  across,  would 
you  still  maintain  you  crossed  it  in  ten  seconds? — A.  No,  sir;  I 
would  not. 

Q.  When  Major  Penrose  gave  you  instructions  to  have  your  arms 
inspected  as  soon  as  it  was  light  enough  to  permit,  what  reason  did 
he  give  for  wanting  the  arms  of  your  company  inspected? — A.  He 
stated  that  it  had  been  reported  to  him  that  uieuibers  of  the  com- 
mand had  been  implicated  m  the  firing  in  the  town,  and  he  wished  to 
be  sure  and  prove  beyond  a  doubt  that  none  of  the  men  had  been  im- 
plicated in  this. 

Q.  At  the  time  the  roll  was  first  called  you  say  you  know  that  the 
men  were  all  present  but  three,  and  that  you  knew  this  because  you 
heard  the  men  answer  to  their  names.  Did  all  but  these  three  men 
S.  Doc.  402, 60-1.  pt  2 84 
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answer? — A.  All  but  these  three  and  the  men  who  were  absent  prop- 
erly on  guard  and  sick  in  hospital. 

Q.  When  these  men  who  were  on  guard  and  sick  in  hospital  failed 
to  answer  their  names  you  recognized  at  once,  did  you,  that  they 
were  absent  with  authority,  or  were  you  told  that  at  some  latcur 
time? — ^A.  I  do  not  believe  tneir  names  were  called. 

Q.  The  entire  roll,  then,  was  not  called? — ^A.  It  was  the  custom  of 
the  first  sergeant  to  make  out  a  roll  each  day  to  be  called  that  day, 
which  carried  the  men  on  guard  marked  as  such,  the  men  in  hospital 
marked  as  such,  and  any  authorized  absentees. 

Q.  And  what  did  he  do  with  this  list?  I  think  you  stated  he  was 
not  in  the  barracks  at  this  time. — ^A.  I  suppose  he  carried  it  in  his 
pocket,  sir. 

Q.  Then  how  did  the  corporal  happen  to  have  it,  if  the  first  ser- 
geant was  not  there? — A.  The  corporal  did  not  call  this  roll. 

Q.  Who  called  the  roll? — A.  The  first  sergeant  of  the  company. 

Q.  Now,  you  said  yesterday  that  you  haa  secured  a  copy  of  the 
service  calls  that  were  in  use  at  Fort  Brown  about  August  13.  At 
whose  suggestion  did  you  get  that? 

By  counsel  for  accused : 

I  will  state  to  the  court,  for  a  matter  of  record,  that  it  was  at  tbe  suggestloii 
of  counsel,  and  counsel  attempted  to  make  that  clear  to  the  court  by  stating 
he  wished  to  place  beyond  any  further  question  the  exact  times  these  roll 
calls  did  api)e:ir.  and  I  want  to  go  further  and  say  that  I  suggested  he  go  to  the 
proper  source  for  securing  it,  and  it  was  at  our  suggestion  and  for  the  purpose 
as  I  stated  to  the  court    I  have  no  objection  to  the  question  being  answered. 

By  the  judge-advocate: 

The  explanation  renders  the  question  unnecessary. 

Q.  Do  you  know  whether  on  the  morning  of  August  14,  following 
the  events  of  the  preceding  night,  the  time  of  any  of  these  calls  was 
in  any  wise  departed  from? — A.  I  believe  not. 

Q.  I  believe  you  also  stated  that  your  company  was  almost  at  once 
taken  to  the  wall.  Is  that  correct?  I  have  no  desire  to  misquote 
you,  but  that's  my  recollection. — A.  After  the  completion  of  the  rcJl 
call ;  yes,  sir. 

Q.  How  long  were  your  men  held  at  the  wall? — ^A.  I  do  not  recol- 
lect exactly  how  long. 

Q.  Approximately. — A.  I  should  say  about  an  hour  or  an  hour  and 
a  half  or  two  hours. 

Q.  In  what  formation  were  they  kept? — ^A,  They  were  deployed 
along  the  wall. 

Q.  With  what  interval,  approximately? — A.  Approximately  2 
yards,  I  believe,  sir. 

Q.  Could  you  see  every  man  there  all  the  time? — ^A.  I  could  not 
see  every  man  all  the  time. 

Q.  Did  yqji  leave  the  ininiediate  vicinity. of  your  company  while  the 
company  was  at  tlie  wall? — A.  No,  sir;  I  did  not. 

(Counsel  here  asked  if  witness  understood  the  time  that  was  re- 
ferred to  by  the  question.  Counsel  got  impression  morning  of  14th 
was  referred  to.) 

Q.  Did  the  witness  so  understand  the  question? — ^A.  No,  sir;  I  un- 
derstood it  to  be  the  time  the  company  had  been  posted  along  the  wall, 
just  after  the  roll  call. 

Q.  Was  it  dark  or  light  where  your  men  were  along  the  wall! — A. 
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There  was  a  lamp  at  the  gate — ^the  main  gate.  The  other  end  of  my 
company,  as  I  remember  it — ^that  is,  the  end  extending  up  to  the  rear 
of  C  Company  barracks — ^were  in  the  dark. 

Q.  So  men  could  have  cleaned  their  rifles  without  your  observing 
them,  could  they,  while  they  were* at  the  wall? — ^A.  Possibly,  by 
leaving  the  other  end  of  the  company — ^that  is,  the  dark  end — ^while 
I  happened  to  be  at  the  end  near  the  main  gate. 

Q.  How  are  these  new  Springfield  rifles  cleaned?  That  is  to  say, 
witti  what  implements? — ^A.  In  the  butt  of  each  rifle  th^re  is  a  thong 
or  cord  and  a  brush.  In  most  instances  the  rifles  are  cleaned  with  a 
brass  cleaning  rod,  I  believe. 

Q.  But  the  cleaning  can  be  done  just  as  effectively  with  this  thong 
and  brush,  can  it? — A.  I  do  not  believe  it  can,  sir. 

Q.  Do  you  know  exactly  to  a  round  how  much  ammunition  you 
had  on  the  afternoon  of  August  13  ? — A.  I  do  not  know  exactly  to  a 
round  how  much  I  had,  sir. 

Q.  Did  you  know  at  that  time?     In  other  words,  have  you  for- 

fotten  since? — ^A.  No,  sir;  I  did  not  know  to  a  round.  I  believe  that 
knew  to  within  a  few  clips. 

Q.  Did  you  count  the  ammunition  to  a  round  the  morning  of  the 
14th?— A.  Yes,  sir;  I  did. 

Q.  And  you  say  it  checked  up,  as  I  understood  you,  exactly? — ^A. 
It  diecked  up  with  my  records,  and  I  was  satisfied  that  the  ammuni- 
tion was  all  accounted  for. 

Q.  Did  you  have  any  ammunition  in  excess  of  your  records? — ^A.  I 
might  have  had  at  that  time  two  or  three  clips  in  excess. 

Q.  And  you  also  made  a  statement  on  Saturday,  I  believe,  that 
most  of  the  men  were  without  ammunition  when  they  fell  in  after  the 
call  to  arms  had  been  souiided. — A.  Yes,  sir. 

Q.  Didn't  that  appear  strange  to  yon  when  every  man  should  have 
had  10  or  20  rounds  each? — A.  No,  sir;  it  did  not.  I  think  I  stated, 
in  connection  with  that  question,  the  rather  unusual  conditions  under 
which  the  company  was  lormed. 

Q,  Now,  you  also  stated  it  was  necessary  to  break  open  an  original 
package  of  this  ammunition  to  distribute  it  because  these  men  had 
none.  Couldn't  they  have  been  sent  back  into  the  barracks  just  as 
easily  for  their  10  or  20  rounds  as  to  have  this  original  package 
broken  open? — ^A.  No,  sir.  I  had  just  formed  the  company  with  con- 
siderable difficulty,  and  thought  I  could  get  them  properly  equipped 
and  in  their  proper  places  along  the  wall  quicker  by  making  an  issue 
of  ammunition  to  them  while  formed  than  by  dismissing  them  and 
sending  them  rambling  through  barracks  again. 

Q.  xou  were  not  certain  on  cross-examination  whether  the  men 
had  10  or  20  rounds  of  ammunition  in  their  possession.  Were  you 
certain  that  night? — A.  No,  sir;  I  was  not;  but  I  was  certain  the 
next  morning. 

Q,  Might  not  the  accountability  have  been  20  and  you  have  checked 
up  as  10?— A.  I  think  not,  sir. 

Q.  You  sent  certain  men  back  into  the  barracks  for  their  arms. 
How  long  did  these  men  remain  in  the  barracks  before  they  returned 
with  their  arms? — A.  A  very  short  space  of  time,  as  I  recollect  it.  I 
do  not  believe  these  men  took  any  pams  to  find  their  own  rifles.  The 
racks  were  at  that  time  unlocked,  and  they  went  upstairs  and  got  their 
rifles  and  came  right  down. 
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Q.  Were  the  arms  of  the  men  sick  in  hospital  inspected  on  the 
morning  of  the  14th? — ^A.  Yes,  sir. 

Q.  Now,  I  think  you  stated  on  cross-examination  that  after  the 
men  returned  from  the  wall  their  arms  were  locked  in  the  arm  racks 
and  there  remained  until  inspected  at  daylight.  Who  kept  the  key 
during  the  night? — A.  It  is  my  recollection  that  the  keys  were  in 
the  hands  of  the  noncommissioned  officer  in  charge  of  quarters.  The 
first  sergeant  might  have  had  them ;  I  do  not  recall  now. 

Q.  You  did  not? — A.  No,  sir;  I  did  not 

Q.  You  stated  to  the  court  that  you  were  practically  positive  that 
all  the  men  were  present,  except  those  three  you  have  spoken  of  and 
those  sick  in  hospital  and  on  guard,  because  you  recognized  their 
voices  when  they  answered  to  their  names.  Do  you  mean  to  tell  the 
court  that  you  could  distinguish  the  vocal  characteristics  of  some 
66  different  men  so  as  to  be  able  to  identify  them  in  the  dark, 
although  they  only  spoke  one  word,  and  that  was  "  Here?  " — ^A.  As  I 
recollect  it  there  were  only  about  48  men  in  ranks. 

Q.  Then  you  recognizea  each  of  these  48  men  by  their  voices  when 
they  said  "  Here  ?  " — A.  Almost  every  one  of  them,  I  tl^ink ;  yes,  sir. 

Q.  You  testified  also  that  you  believed  at  that  time — that  is  to  say, 
at  the  early  part  of  the  affair  on  the  night  of  the  13th — ^that  you 
believed  the  barracks  were  being  fired  into  from  the  town. — ^A.  Yes, 
sir. 

Q.  Are  you  still  of  that  belief? 

To  this  question  counsel  objected  as  follows : 

I  object  to  that  question,  may  it  please  ^he  court.  It  Is  a  matter  of  opinion 
and  has  nothing  to  do  with  this  question  at  issue  at  all.  I  object  to  it;  It  is 
strongly  improper  to  ask  for  the  opinion  of  the  witness  at  this  present  time; 
it  has  no  connection  with  this  testimony  to  ascertain  the  facts  which  are  In 
issue  in  this  case. 

By  the  judge-advocate: 

This  point  was  brought  out  by  the  defense  on  cross-examination,  that  witness 
believed  the  barracks  were  being  fired  into.  I  want  to  know  if  he  is  still  of 
that  belief,  and  if  not,  when  he  changed  his  mind.  I  think  the  question  is 
perfectly  legitimate. 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  judj^- 
advocate  then  withdrew  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  foUowfe: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  be 
not  sustained.    The  question  will  be  answered. 

(Question  was  then  repeated.) 

A.  I  have  changed  my  mind  several  times  on  this  point  The  next 
day  I  examined  the  barracks,  and  finding  no  bullet  holes  in  them  or 
scars  of  any  bullets,  I  came  to  the  conclusion  that  the  bari*acks  had 
not  been  fired  into. 

Q.  AVliat  is  now  your  honest  belief? 

The  court  tlien  took  a  recess  until  2  o'clock  p.  m. ;  at  which  hour 
the  members  of  the  court,  the  judge-advocate,  the  accpsed,  his  counsel, 
and  the  reporter  resumed  their  seats. 

The  witness.  Second  Lieut,  (ieoroe  C.  Lawrason,  was  reminded 
that  he  was  still  under  oath,  and  the 
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RE-DIREGT  EXAMINATION  CONTINUED. 

QUESTIONS  BY  THS  JUDOE-ADVOCATB. 

Q.  I  believe  you  stated  this  morning,  Mr.  Lawrason,  it  was  your  be- 
lief that  the  barracks  had  not  been  fired  into? — A.  Yes,  sir. 

To  this  question  the  -associate  counsel  for  the  accused  objected  as 
follows : 

M{ty  it  please  the  court,  if  tbe  judge-advocate  has  not  a  copy  of  the  record 
of  this  morning's  proceedings,  he  might  use  this.  The  last  questiozi  that  was 
asked  the  witness  is*  unanswered. 

The  ]  udge-advocate : 

I  was  not  aware  of  that  fact ;  I  haven't  a  copy. 

Q.  I  will  read  you  the  last  question  and  answer  at  this  morning's 
session :  "  Q.  You  testified  also  that  you  believed  at  that  time — ^that 
is  to  say,  at  the  early  part  of  the  firmg  on  the  night  of  August  13, 
that  you  believed  the  barracks  were  being  fired  into  from  the  town? — 
A.  Yes,  sir.  Q.  Are  you  still  of  that  belief?  "  Then  after  the  clos- 
ing of  the  court  and  reopening  of  same,  the  question  was  repeated: 
"A.  I  have  changed  my  mind  several  times  on  this  point.  The  next 
day  I  examined  tne  barracks,  and  finding  no  bullet  noles  in  them  or 
scars  of  any  bullets,  I  came  to  the  conclusion  that  the  barracks  had 
not  been  fired  into."  The  next  question  was :  "  Q.  What  is  now  your 
honest  belief? " 

Associate  counsel  for  the  accused : 

May  it  please  the  court,  I  object  to  this  question  on  the  ground  that  it  calls 
for  an  expression  of  opinion  on  the  part  of  this  witness.  In  connection  with  this 
objection  I  want  to  read  the  rules  of  evidence  that  bear  on  that  objection  from 
McKelvey  on  Evidence,  the  general  rule  as  to  opinion  evidence.  (Here  counsel 
read  from  McKelvey  on  Evidence,  page  172,  section  123.)  And  also  in  this 
connection  Wharton  on  Evidence.  (Here  counsel  read  from  Wharton  on  Evi- 
dence, page  402,  section  460.)  In  answer  to  a  summary  objection  by  the  de- 
fense the  judge-advocate  replied  this  morning  that  in  cross-examination  the 
defense  had  asked  this  witness  a  question  which  Involved  his  opinion.  May  it 
please  the  court,  we  contend  that  that  question  was  indirectly  brought  out  in 
examination  of  the  witness  on  cross-examination,  but  whether  directly  or  in- 
directly made  by  the  defense  or  the  prosecution,  and  it  was  a  question  of  opinion, 
it  comes  clearly  within  this  rule  read  from  McKelvey  on  Evidence.  If  any 
questions  were  asked  this  witness  by  the  prosecution  or  defense  as  to  a  state 
of  facts  when  those  facts  come  within  his  knowledge  at  practically  the  same 
instant  of  time,  that  question  is  purely  one  not  covered  by  the  rule  of  opinions 
and  is  one  that  is  covered  by  the  rule  of  exceptions;  but  the  present  question 
from  the  judge-advocate  was  not  from  a  variety  of  facts  that  came  into  his 
possession  at  one  and  the  same  time  but  after  a  lapse  of  time  and  formed 
from  facts  that  continue  throughout  that  period  of  time.  It  is  not  our  pur- 
pose to  object  to  any  of  these  questions  on  purely  technical  grounds,  and  at  no 
time  have  we  availed  ourselves  of  the  rules  of  evidence.  We  have  objected 
for  technical  reasons  at  a  time  that  it  has  seemed  to  us  that  the  interests  of 
the  accused  were  not  being  properly  safeguarded,  and  the  judge-advocate  has 
left  the  rules  of  evidence,  and  we  have  availed  ourselves  of  these  rules.  This 
matter  came  up  this  morning  once  on  hearsay  evidence  and  we  had  a  clear- 
defined  idea  of  why  the  judge-advocate  brought  in  that  evidence,  and  we  re- 
quested him  to  define  his  object  in  bringing  it  out,  and  the  court  is  on  record 
of  having  him  state  his  purpose  he  had  in  mind,  and  the  court  ruled  out  par- 
ticular portions  we  were  objecting  to.  He  now  asks  him  for  his  opinion  upon 
an  allegation  in  the  specifications  on  which  Major  Penrose  is  being  tried,  and 
it  is  no  more  the  province  of  this  witness  to  give  his  opinion  on  that  allega- 
tion than  it  would  be  to  give  his  opinion  on  the  entire  specification.     If  this 
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(luestion  is  permitted,  the  Judge-advocate  may  properly  ask  this  accused  his 
opinion  upon  the  entire  specification,  and  the  ruling  of  the  court  must  be  the 
same  on  these  two  questions  to  be  consistent  It  opens  up  a  way  for  the  Judge- 
advocate  to  introduce  before  this  court  a  number  of  witnesses  whose  opinions 
he  knows  to  be  framed  in  accordance  with  the  wishes  of  the  prosecution.  We 
here  wish  to  say  that  we  are  not  nfraid  for  this  witness  to  answer  this  ques- 
tion. We  know  that  if  he  does  answer  it  fully  it  will  revert  to  the  benefit  of  the 
defense,  but  we  object  to  It;  for  if  allowed,  the  prosecution  in  the  case  of  this 
witness  will  make  use  of  it  with  other  witnesses,  and  I  say  to  present  to  the 
court  matters  of  opinions  dealing  with  un  important  phase  of  the  prosecution, 
those  opinions  must  have  some  influence  with  the  court,  and  I  maintain  that 
it  is  the  custom  for  the  court  to  frame  their  own  opinion  upon  this  specifica- 
tion and  upon  each  and  every  allegation  contained  in  it  And,  furthermore, 
the  time  that  is  contained  in  this  allegation  or  covered  by  this  allegation  is  on 
August  13  and  14,  1906,  and  in  no  sense  is  the  present  time  concerned  in  those 
specifications. 

The  judge-advocate: 

The  Judge-advocate  has  no  remarks  to  make  in  reply  to  remarks  of  counsel. 

Associate  counsel  for  the  accused : 

May  it  please  the  court,  in  this  connection  we  again  ask  that  the  court 
strike  out  those  answers  in  which  the  opinion  of  the  witness  is  asked  for. 
Those  questions  Just  preceding  this  last  question  objected  to,  for  the  reasons  as 
have  been  stated. 

The  judge-advocate : 

In  reply  to  the  closing  remarks  of  counsel,  I  will  call  the  attention  of  the 
court  to  the  fact,  of  which  they  are  doubtless  well  aware,  that  the  record  of  a 
court-martial  should  contain  everything  which  transpires  during  the  session 
of  the  court-martial,  and  to  strike  out  or  remove  from  the  record  anything 
which  has  been  said  or  done  would  manifestly  impair  the  correctness  of  the 
record. 

Associofte  counsel  for  the  accused: 

May  it  please  the  court,  we  don't  wish  to  make  any  point  of  that  at  all ;  we 
simply  wish  that  this  testimony  that  is  in  evidence  be  not  considered  as 
evidence. 

The  judge-advocate: 

That  places  an  entirely  different  aspect  on  the  case,  if  the  court  please. 

The  presiding  officer: 

It  is  requested  that  you  specify  more  clearly  what  you  would  like  to  have 
not  made  a  matter  of  evidence. 

Associate  counsel  for  the  accused  (reading  from  morning's  pro- 
ceedings) : 

"Q.  Are  you  still  of  that  belief? — A."  the  answer  to  tlie  same,  and  •*Q. 
What  is  now  your  honest  belief?"    No  answer  to  that 

The  accused,  his  counsel,  the  reporter,  and  the  judge-advocate  with- 
drew and  the  court  was  closed,  and,  on  being  opened,  tiie  president 
announced,  in  their  presence,  as  follows : 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  is 
sustained.  The  question  will  not  be  answered.  That  the  court  declines  to 
accede  to  request  of  counsel  for  the  defense  with  reference  to  the  answers  to 
the  preceding  questions. 

Q.  You  have  spoken  about  firing  and  cleaning  a  Krag-Jorgensen 
rifle  at  the  Military  Academy.  Did  that  Krag  rifle  bum  black  or 
sniokeles^i  powder? — ^A.  It  burned  smokeless  powder. 
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Q,  Have  you  ever  had  occasion  in  hunting  or  otherwise  to  dean 
a  nfle  which  had  burned  black  powder? — A.  Yes,  sir;  I  think  I 
have  cleaned  a  hunting  rifle  that  burned  black  powder. 
^  Q.  What  was  your  experience— did  it  take  longer  to  clean  the 
rifle  that  had  burned  black  powder  than  it  did  the  one  that  burned 
smokeless  powder? — A.  As  I  recollect  it,  it  used  to  take  me  quite 
a  while  to  clean  the  rifle  that  I  once  owned  that  burned  black  powder. 
I  used  to  let  it  go  a  little  time  between  cleanings,  which  was  one 
reason  for  this. 

Q,  Will  you  tell  the  court  the  names  of  the  men — seven,  I  think 
you  said  there  were-^whose  guns  were  not  perfectly  clean  upon  the 
morning  of  the  14th,  and  whom  you  had  fall  to  one  side? — ^A.  I  do 
not  recollect  the  names  of  all  of  those  men;  I  recollect  one  of  them 
was  Private  Horn,  of  Company  B ;  I  believe  another  one  was  Private 
Allen,  I  think  James  Allen;  another  one,  I  believe,  was  Private 
William  Anderson.  I  can  not  at  present  recall  the  names  of  the 
others  of  the  seven. 

Q.  Of  your  own  knowledge  do  jrou  know  whether  or  not  these 
seven  men  ultimately  passed  the  inspection  satisfactorily  to  the 
officers  who  made  the  inspection? — ^A.  1  was  not  present  and  there- 
fore do  not  know  of  my  own  knowledge. 

REGB088  EXAJilNATION. 
QUESTIONS  BY  COUNSEL  FOB  THE  ACCUSED. 

Q.  Do  I  understand  that  you  had  no  fixed  idea  in  your  mind  as 
to  the  location  of  that  first  firing  you  heard,  with  respect  to  any 
particular  barracks? — ^A.  No,  sir;  the  impression  that  I  got  was  that 
It  was  in  the  general  direction  of  town. 

Q.  Mr.  Lawrason,  do  you  Imow  where  that  new  saloon  was  located 
that  you  referred  to  that  was  opened  by  a  discharged  soldier? — ^A.  I 
do  not,  exactly ;  it  was  near  the  northeastern  corner  of  the  post. 

Q.  Do  vou  remember  accurately  about  the  time  that  guard  mount- 
ing was  held  the  next  day,  Mr.  Lawrason — that  is,  on  August  14 
last? — A.  I  do  not  remember  accurately;  I  believe  it  was  in  the 
neighborhood  of  9  o'clock ;  of  this  I  am  not  sure. 

Q.  As  a  matter  of  fact,  wasn't  an  entire  company  placed  on  guard 
on  August  14,  and  thereafter  as  long  as  the  battalion  stayed  there? — 
A.  Yes,  sir. 

Q.  When  were  these  posts  increased,  then,  speaking  generally  of 
the  guard  duty  ? — A.  There  was  an  organized  system ;  m  other  words, 
a  number  of  cossack  posts  established  on  the  morning  of  August  14 ; 
how  soon  after  my  company  turned  in  on  that  night  or  morning  I 
do  not  know. 

Q.  Well,  when  you  left  that  night,  or  when  you  turned  in  as  you 
say,  did  or  did  not  vou  leave  an  entire  company  on  guard  along  this 
wall  or  fence  on  the  northeast  side  of  the  reservation,  extending 
around  to  about  the  corral? — ^A.  Yes,  sir;  I  left  C  Company  estab- 
lished along  this  line;  I  do  not  know  how  far  they  extended,  because 
my  company  hadn't  been  extended,  if  I  recollect  correctly,  when  I 
marchea  them  in. 

(The  last  answer  was  read  by  the  reporter.) 
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Q.  Then,  from  the  time  you  were  posted  on  the  early  morning  of 
August  14  alongside  of  D  Company,  you  had  practically  one  of  your 
companies  on  ffuard  until  you  were  relieved  and  went  to  El  Bene; 
is  that  true? — A.  Ye^  sir;  that  is  true. 

Q.  You  have  stated  once  or  twice  that  the  men  of  jrour  company 
had  either  10  or  20  rounds  in  their  personal  possession  and  were 
charged  with  them.  Now,  when  you  made  this  check  up  of  the  am- 
munition that  you  testified  to  was  this  checlt  up  made  witli  the  knowl- 
edge of  what  the  record  showed,  and  did  it  check  up  with  the  records 
at  that  time? — ^A,  Yes,  sir;  I  consulted  my  records  and  shipping 
invoices. 

Q.  By  records  do  you  refer  to  charges  made  against  the  men  on 
the  company  books ^— A.  Yes,  sir;  the  retained  ordnance  return 
and  the  book  kept  in  the  ordnance  storeroom  on  which  the  men  were 
charged  with  articles  of  ordnance  that  they  were  equipped  with — 
supplied  with. 

Q.  And  in  your  check  up  you  found  that  the  men  had  the  ammu- 
nition and  other  ordnance  equipments  that  they  were  charged  with? 
Is  that  what  we  understand  you  ? — A.  Yes,  sir. 

Q.  Did  you  know  at  the  time  you  were  making  this  inspection  the 
number  of  rounds  that  each  man  was  supposed  toliave? — A»  Yes,  sir; 
that  was  on  the  ordnance  book. 

QUESTIONS  BY  THE  CJOURT. 

Q.  Do  you  know  whether  any  of  the  men  of  Company  B  had  any 
extra  ammunition  on  the  night  of  August  18? — A.  No,  sir;  they 
had  none  that  I  knew  of. 

Q.  Could  the  men  get  possession  of  ammunition  without  the  knowl- 
edge of  the  comjDany  commander? — ^A.  They  could  not  have  since 
bemg  at  Brownsville,  Tex. 

Q.  Do  yo'.i  know  who  had  the  gun-rack  key  of  Company  B  on  the 
night  of  August  13  ? — A.  Sergt.  George  Jackson,  of  Company  B, 
Twenty-fifth  Infnntry,  who  was  at  that  time  noncommissioned  officer 
in  charge  of  quarters. 

Q.  Do  you  know  where  the  key  was  kept? — ^A.  I  believe  that  he 
kept  it  in  his  pocket ;  he  is  supposed  to  keep  the  keys  with  him  at  all 
times  when  noncommissioned  officer  in  charge  of  quarters. 

Q.  Did  you  run  a  rag  through  the  barrels  to  see  whether  there 
were  powder  stains  or  not? — A.  No,  sir;  I  did  not. 

Q.  Do  you  know  whether  anyone  passed  a  rag  through  the  barrels 
of  all  of  the  rifles  of  the  company  to  discover  powder  stains? — ^A. 
Not  of  my  own  knowledge.  I  oelieve  that  Major  Penrose  and  Cap- 
tain Lyon  passed  rags  through  those  pieces  belonging  to  the  seven 
men  that  I  turned  over  to  them. 

Q.  At  about  what  hour  did  Major  Penrose  instruct  you  to  inspect 
the  arms  of  your  company? — A.  As  soon  as  it  was  light  enough  to 
see  thoroughly — properly. 

(The  reporter  reaas  last  question  and  answer.) 

Q.  Did  you  send  anyone  to  find  Elmer  Brown?  If  so,  with  what 
result? — A.  Yes,  sir;  I  sent  Corporal  Wade  Harris,  of  Company 
B — '- 

Q.  At  what  hour  did  Major  Penrose  give  you  these  instructions? — 
A.  I  didn't  finish  answering  the  last  question.  Will  you  read  the 
question  over,  please? 
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Q.  That  last  question  should  read  a  little  different 

The  judge-advocate : 

If  the  court  please,  I  don't  think  be  has  quite  finished  answering  that  last 
question. 

A.  The  Question  was  if  I  sent  anyone  to  find  Private  Elmer 
Brown:  ana  if  so,  what  was  the  result?  I  sent  Corporal  Wade  Har- 
ris to  nnd  him,  and  he  returned  and  reported  that  he  was  at  the 
corral  with  the  horses. 

Q.  At  what  hour  did  Major  Penrose  give  you  these  instructions  to 
inspect  the  guns? — A.  As  near  as  I  can  recollect,  about  2  a.  m., 
August  14. 

^  Q.  What  did  you  say  had  become  of  the  10  or  20  rounds  of  ammuni- 
tion each  man  m  the  company  had  in  his  possession  on  the  13th  of 
August? — ^A.  I  do  not  recollect  answering  this  question.  On  the 
momiiig  of  August  14;  when  I  checked  up  the  ammunition,  each  man 
had  his  10  or  20  rounds  plus  what  was  issued  to  him  on  the  night  be- 
fore.   The  excess  was  turned  in. 

Q.  Please  state  where  the  two  sergeants  were  whom  you  did  not 
account  for  during  the  formation  of  Company  B  on  their  parade  the 
night  of  the  13th  of  August. — ^A.  One  that  I  did  not  account  for  was 
the  quartermaster-sergeant;  he  was  present  in  the  file  closers  and 
later  making  the  issue  of  ammunition.  I  think  the  only  other  ser- 
geant that  I  didn't  account  for  was  Sergeant  Luther  T.  Thornton,  of 
Company  B,  who  was  properly  accounted  for  that  night.  I  do  not 
remember  at  this  moment  his  exact  whereabouts  with  me  company. 

Q.  Are  keys  to  the  company  arm  racks  in  duplicate;  ana  if  so, 
where  were  the  duplicate  keys  on  August  13  and  14,  1906  ? — A.  I  be- 
lieve not.  Each  lock  has  one  key  on  the  bunch  numbered  with  a 
nimiber  corresponding  to  the  lock,  and  will  unlock  no  other  lock  on 
the  racks  or  any  of  the  other  racks. 

Q.  Were  you  fully  aware  that  the  rifles,  when  placed  in  the  arm 
racks  after  the  shooting,  were  to  remain  there  secure  until  their  in- 
spection the  following  morning? — A.  I  believed  that  they  would  re- 
main here — there — secure  until  the  following  morning. 

Q.  Referring  to  the  keys  to  the  arm  racks  remaining  in  possession 
of  company  noncommissioned  officers  during  the  night  of  August 
13-14,  after  the  rifles  were  secured  in  the  arm  racks  under  your 
supervision,  was  it  the  duty  of  Major  Penrose  to  specify  details  as 
to  the  carrying  out  of  his  order  to  attain  the  desired  end,  such  as 
disposition  of  Keys,  etc.,  or  was  it  your  duty  as  company  commander 
to  have  looked  after  such  details? — A.  I  rather  think  it  was  my  duty 
as  company  commander  to  have  looked  after  such  details. 

Q.  Keferring  to  the  privates  who  were  fallen  out  by  you  on  ac- 
count of  rifles  not  perfectly  clean,  were  these  men  accustomed  to 
keeping  their  rifles  clean,  in  good  order,  or  were  they  men  careless  in 
the  care  of  their  rifles  ? — A.  I  do  not  know  that  any  of  these  men  had 
a  bad  reputation  as  to  the  way  they  kept  their  rifles. 

Q.  How  long  was  your  company  stationed  along  the  wall  the  night 
of  August  13  and  14? — A.  In  the  neighborhood  of  two  hours,  I 
believe. 

Q.  TelT  the  court  what  you  know  of  the  Evans  incident,  August 
18,  1906.  When  did  you  first  hear  of  it?  Describe  fully  where  and 
how  you  got  your  information. — A.  I  first  heard  of  it  through  a 
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conversation  at  the  table  at  Mrs.  Leahy's  boarding  house;  I  believe 
it  was  about  1  o'clock  on  the  afternoon  of  August  13.  I  took  my 
meals  there.  I  do  not  recollect  the  exact  conversation,  but  gathered 
that  on  the  night  before  a  soldier  had  insulted  the  wife  of  Mr.  Evans, 
a  citizen  of  Brownsville.  I  later  heard  that  Mr.  Evans,  in  company 
with  the  ma^'or  of  Brownsville,  had  called  on  Major  Penrose  and 
complained  of  the  incident. 

Q.  How  many  classes  of  ball  cartridges  did  you  have  with  your 
company?  If  more  than  one,  describe  the  difference  between  them 
and  tell  where  the  different  kinds  were  kept — A.  There  were  two 
classes,  I  believe.  Only  one  class  was  in  the  hands  of  the  men ;  that 
is,  the  nickel-jacketed  bullet — that  is,  the  cartridge  with  nidkel- 
jacketed  bullet — and  the  regular  service  charge  of  powder.  The 
other  class,  called  I  believe,  the  "guard  ammunition^"  was  kept  in  the 
company  ordnance  storeroom.  This  ammunition  is  loaded  with  a 
soft-lead  bullet,  no  jacket,  and  a  reduced  powder  charge,  being  meant 
for  short-range  purposes. 

BECBOSS-EXAMINATIOK. 
QX7E8TION8  BT  00UN8EL  FOB  THS  AOOUSKD. 

Q.  What  time  a  day  did  you  say  it  was  that  you  heard  this  Evans 
incident  discussed  at  the  Leahy  Hotel? — ^A.  In  the  neighborhood  of 
1  o'clock  on  the  afternoon  of  August  13. 

Q.  What  time  was  it  when  you  heard  of  the  second  part  of  the 
incident — ^to  wit,  it  was  reported  to  Major  Penrose  by  Mr.  Evans  and 
the  mayor.  Doctor  Combe? — ^A.  It  must  have  been  very  nearly  6 
o'clock  m  the  evening. 

Q.  Did  you  report  this  incident  to  Major  Penrose  previous  to  that 
time — the  talk  you  had  heard  ? — ^A.  No,  sir ;  I  didn't  think  it  was  of 
sufficient  importance  to  warrant  my  going  to  the  Major  and  making 
a  special  report  of  it. 

(The  court  here  requested  the  reporter  to  read  the  following  ques- 
tion and  answer:  "Q.  Please  state  where  the  two  sergeants  were 
whom  you  did  not  account  for  during  the  formation  of  Company  B 
on  their  parade  the  night  of  the  13th  of  August. — A.  One  that  I 
did  not  account  for  was  the  quartermaster-sergeant ;  he  was  present 
in  the  file  closers,  and  later  making  the  issue  of  ammunition.  I 
think  the  only  other  sergeant  that  I  didn't  account  for  was  Sergt. 
Luther  T.  Thornton,  of  .Company  B,  who  was  propjerly  ac<x)unted 
for  that  night.  I  do  not  remember  at  this  moment  nis  exact  where- 
abouts with  the  company.") 

QX7E8TION8  BY  ASSOCIATE  OOUNBEL  TOB  THE  ACOUBED. 

Q.  Could  you  account  for  Sergeant  Thornton's  whereabouts  if  you 
had  the  opportunity  of  looking  up  the  matter? — A.  I  could  by  ques- 
tioning the  first  sergeant  and  possibly  the  company  records  of  that 
night. 

Q.  His  absence  was  authorized  or  not? — ^A.  I  believe  he  was 
present.    If  absent,  his  absence  was  authorized. 

(The  witness  was  then  excused.) 
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The  judge-advocate : 

I  will  state  for  the  benefit  of  the  court  and  counsel  that  the  witness 
Leonarda  Sanchez,  whose  cross-examination  was  interrupted  a  few  days  ago, 
is  now  present  without  the  court,  and  I  would  lilce  to  hear  the  pleasure  of 
counsel  as  to  continuing  the  cross-examination. 

Counsel  for  the  accused : 

We  can,  if  the  court  please,  go  ahead  with  her  examination,  but  we  have  been 
so  busy  with  these  other  witnesses  that  we  have  not  had  time  to  look  up  the 
matter.    If  the  court  prefers,  we  wlU  go  on  with  it,  however. 

The  judge-advocate: 

I  have  another  witness  without  that  we  can  go  ahead  with. 

The  court  then  took  a  recess  at  [until]  8.10  o'clock  p.  m.,  at  which 
hour  the  members  of  the  court,  the  judge-advocate,  the  accused,  his 
cOimsel,  and  the  reporter  resumed  their  seats. 

E.  M.  Gebhardt,  first  sergeant  Company  F,  Twenty-sixth  United 
States  Infantry,  a  witness  for  the  prosecution,  being  duly  sworn,  tes- 
tijGed  as  follows: 

DIRECT  EXAMINATION. 
QUESTIONS  BT  THS  JUDGE-ADVOOATB. 

Q.  Please  j^ve  your  name,  your  rank,  and  your  present  station. — ^A. 
Earl  M.  Gebhardt;  first  sergeant  Company  F, Twenty-sixth  Infantry. 

Q.  Do  you  know  the  accused?  If  so,  state  who  he  is. — ^A.  Yes, 
sir;  Major  Penrose. 

Q.  How  long  have  you  been  in  the  service? — ^A.  Fifteen  years,  sir. 

Q.  Have  you  ever  been  in  active  service? — ^A.  Yes,  sir. 

Q.  Where  and  when?— A.  Philippine  Islands,  1898,  1899,  1900, 
1901, 1902,  and  1903. 

Q.  What  arms  have  you  used  in  your  service? — ^A.  The  old 
Springfield  carbine,  caliber  .45,  and  the  Springfield  long  Tom — that 
is,  the  rifle — caliber  .45,  Krag-Jorgensen,  and  this  new  Springfield 
rifle. 

Q.  You  are  familiar  with  the  present  rifle  used — ^the  so-called 
Sprinrfeld  rifle? — A.  Yes,  sir. 

Q.  Does  the  present  Springfield  rifle  require  an  armrack  in  anywise 
different  from  that  required  for  the  Krag? — ^A.  Yes,  sir;  requires 
a  shorter  one. 

Q.  What  is  the  difference,  if  you  can  tell  the  court? — ^A.  Well, 
the  difference — I  can't  tell  exactly  how  many  inches  it  is — ^about  4 
inches  shorter,  or  something  like  that. 

Q.  Do  you  recognize  this  armrack  here  (indicating)  ? — ^A.  Yes,  sir. 

Q.  As  what? — ^A.  The  new  Springfield  rack. 

Q.  Will  vou  demonstrate  to  the  court,  if  you  can,  by  coming  to  this 
armrack,  tne  difference  between  that  and  the  Krag? — ^A.  Tne  only 
difference  is  the  height  of  this  part  here  (indicating  lower  pistol 
rack).  That  is  the  only  difference  that  really  counts.  The  differ- 
ence between  this  part  and  the  bottom  (indicating  same  portion  of 
pistol  .rack). 

Q.  Do  you  know  what  this  is  technically  called — this  portion  of 
the  rack  ? — A.  No,  sir. 
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.    Q.  In  the  Krag-Jorgensen 

Counsel  for  the  accused : 

Won't  you  indicate  In  the  record  what  you  mean? 

A.  This  is  the  pistol  rack. 

The  judge-advocate: 

The  lower  portion  of  the  pistol  rack  is  what  he  indicated. 

Q.  Now,  with  the  Krag-Jorgensen,  is  it  or  not  a  fact  that  the  lower 
portion  of  the  pistol  rack  was  perforated  so  that  the  barrel  of  the 
g}in  projected  through  or  could  he  reached? — ^A.  I  don't  remember, 
sir. 

Q.  Are  these  armracks  provided  with  locks? — ^A.  Yes,  sir. 

Q.  And  are  the  locks  supplied  from  the  same  source,  so  far  as  you 
know,  as  the  armracks? — A.  Yes,  sir. 

Q.  How  many  keys  are  there  to  these  locks? — ^A.  Two  to  each  lock. 

Q.  In  your  company,  who  keeps  these  keys  ? — A.  I  keep  one  set 
and  the  noncommissioned  oflScer  in  charge  of  quarters  the  other  set 

Q.  AVhat  is  the  character  of  this  lock  ? — A.  It  is  a  Yale  lock. 

Q.  How  many  locks  are  there  on  the  armrack? — A.  Two  to  each 
one. 

Q.  Are  these  locks  different  or  not? — A.  There  are  no  two  alike  in 
the  company. 

Q.  Wiiere  do  you  habitually  keep  the  key  that  you  carry? — A. 
Keep  them  locked  up  in  the  field  desk. 

Q.  What  kind  of  a  lock  has  your  field  desk  ? — A.  A  common  flat 
lock  and  a  small  flat  key. 

Q.  What  implements  are  generally  used  in  cleaning  a  Springfield 
rifle? — A.  Usually  the  brass  cleaning  rod  is  supplied  by  the  Ordnance 
Department. 

Q.  Are  any  other  implements  ever  used? — A.  There  is  a  thong 
and  a  wiping  brush  carried  in  the  butt  of  the  piece. 

Q.  Have  you  ever  fired  black  powder  in  any  of  the  various  service 
rifles  that  you  have  just  mentioned  ? — A.  Yes,  sir. 

Q.  What  kind  of  powder  is  contained  in  the  service  cartridge  to- 
day?— A.  Smokeless  powder. 

Q.  Is  there  any  difference  in  the  fouling  of  guns  by  the  us-3  of 
black  and  smokeless  powders? — A.  Yes,  sir;  there  is  quite  a  differ- 
ence. The  black  powder  fouls  easy  and  is  hard  to  clean ;  the  smoke- 
less it  takes  more  shots  to  foul  it  and  it  is  easier  to  clean  on  the  start, 
but  it  takes  three  or  four  days  to  get  it  all  out — to  thoroughly  clean 
the  piece. 

Q.  About  how  many  shots  are  required  to  foul  the  bon?  of  the 
present  rifle? — A.  One  will  slightly  loul  it,  but  it  will  take  8  or  10 
shots  to  foul  it,  so  it  is  hard  to  clean. 

Q.  For  the  benefit  of  the  court  I  wish  you  would  open  that  gun 
rack  as  quietly  as  possible. 

(Witness  opens  gun  rack  as  requested.) 

Q.  Take  out  the  gun. 

(Witness  removes  gun  as  requested.) 

Q.  Now,  I  wish  you  would  take  the  thong  and  brush,  if  there  is 
such  a  thing  in  the  rifle,  and  demonstrate  to  the  court  how  quickly 
or  how  slowly  signs  of  visible  fouling  could  be  removed? — A.  It 
would  be  impossible  to  do  it  with  this  brush,  Captain.    The  brush 
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doesn't  do  anything  but  just  loosen  it  up.  (Witness  pulls  brush 
through  barrel  of  gun.) 

Q.  How  long  would  it  take  to  clean  the  bore  of  a  rifle  properly 
after  having  been  fired,  say,  10  to  20  times,  with  any  implements? — 
A.  At  least  twenty  minutes. 

Q.  You  couldn't  remove  the  powder  stains  inside  of  twenty  minutes, 
say? — A.  It  couldn't  be;  no,  sir. 

Q.  Are  the  arm  racks  habitually  fastened  to  the  floor  in  the  bar- 
racks with  which  you  are  familiar? — A.  No,  sir. 

Q.  How  many  men  would  it  take  to  lift  one  of  those  arm  racks  and 
carry  it  out? — A.  You  mean  empty  or  filled  with  rifles? 

Q.  Filled  with  rifles. — A.  Well,  sir,  it  holds  20  rifles  and  each  rifle 
weighs  about  7^  pounds;  it  would  take  at  least  two  men. 

Q.  Have  you  no  idea  how  much  the  rack  itself  weighs? — A.  No, 
sir;  I  haven't.     It  isn't  very  heavy,  though.     I  judge  50  pounds.  * 

Q.  Now,  will  you  kindly  look  at  that  rifle  in  the  rack  again? — 
(Witness  goes  to  arm  rack  as  requested.) 

Q.  And  demonstrate  to  the  court  whether  or  not  it  is  possible  to 
clean  a  rifle  so  located  in  a  rack? — ^A.  (Witness  demonstrates  witii 
rack.)  With  a  brass  cleaning  rod  it  would  be  possible  to  clean  it  by 
removing  the  bolt. 

Q.  And  inserting  the  rod  where? — A.  In  the  breech.  It  would 
have  to  be  cleaned  from  the  breech ;  it  could  not  be  cleaned  from  the 
end  of  the  barrel  at  all ;  and  in  that  way  it  would  be  impossible  to 
do  so  without  leaving  some  at  the  top  and  the  muzzle. 

(The  witness  was  then  excused.) 

The  judge-advocate: 

I  have  sent  for  another  witness  who  hasn't  arrived,  so  far  as  I  know. 

For  the  purpose  of  awaiting  the  arrival  of  another  witness  the 
court  then  took  a  recess  until  3.30  o'clock  p.  m.,  at  which  time  the 
members  of  the  court,  the  judge-advocate,  the  accused,  his  counsel, 
and  the  reporter  resumed  their  seats. 

Capt.  E.  A.  Macklin,  Twenty-fifth  United  States  Infantry,  a  wit- 
ness tor  the  prosecution,  being  duly  sworn,  testified  as  follows: 

DIRECT   EXAMINATION. 
QUESTIONS   BY  THE  JUDGE-ADVOCATE. 

0.  Please  give  your  name,  rank,  and  present  station. — A.  Edgar 
A.  Macklin;  captain,  Twenty-fifth  Infantry;   Fort  Reno,  Okla. 

Q.  Do  you  know  the  accused?  If  so,  state  who  he  is. — A.  I  do; 
Maj.  Charles  W.  Penrose,  Twenty-fifth  Infantry. 

Associate  counsel  for  the  accused  : 

May  it  please  the  court,  as  counsel  for  Captain  Macklin,  It  may  be  necessary 
(luring  the  course  of  his  examination  to  object  to  questions  that  may  be  asked 
him,  provided  it  comes  clearly  within  his  i)ersonal  privilege;  and  while  I  do 
not  expect  to  avail  myself  of  this  privilege,  I  think  it  proper  and  just  to  serve 
notice  on  the  judj^e-advocate  and  to  inform  the  court  that  certain  questions  win 
be  liable  to  objection.  I  tliink  it  will  be  most  infrequent,  because  it  Is  th« 
desire  of  this  defense  to  oiwn  up  as  wide  a  latitude  as  is  possible  to  the  examina- 
tion to  which  this  witness  is  subjected. 


534  AFFRAY  AT  BROWNSVIL»LB,  TEXAS.       lFiB.25.1907. 

The  judge-advocate: 

In  response  to  the  remarks  of  counsel,  I  will  state  to  the  court  that  I  shall 
use  every  endeavor  not  to  encroach  upon  what  might  be  called  dangerous  ground 
with  this  witness ;  will  stay  as  far  from  anything  in  which  he  is  personally  oon- 
cerued  as  possible. 

Q.  Where  were  you  stationed,  Captain,  during  the  month  of 
AuOTst,  1906?— A.  At  Fort  Brown,  Tex. 

Q.  Where  were  you  stationed  on  the  13th  day  of  last  August? — 
A.  At  Fort  Brown. 

Q.  Who  was  in  command  of  the  post  of  Fort  Brown  upon  this 
date? — A.  Major  Penrose. 

Q.  What  official  status  did  you  have  on  the  13th  day  of  last 
August? — A.  I  was  commanding  Company  C,  Twenty-fifth  Infantry, 
and  also  officer  of  tiie  day. 

Q.  When  did  you  mount  guard?  That  is  to  say,  when  did  your 
tour  as  officer  of  the  day  commence  on  this  date? — A.  It  commenced 
at  about  10.30  in  the  morning. 

Q.  Do  jou  remember  the  orders  ffiven  you  that  morning  by  the 
commanding  officer,  as  officer  of  the  day  ? — A.  There  were  no  special 
orders  given.  I  was  directed  to  carry  out  the  usual  orders  of  the 
post. 

Q.  Were  these  orders,  at  any  time  before  your  tour  as  officer  of  the 
day  ceased,  modified  or  added  to  in  any  way  whatsoever? — ^A.  They 
were. 

Q.  In  what  respect,  please? — ^A.  No;  the  orders  were  not  I  would 
like  to  withdraw  that  answer.    They  were  not  changed  in  any  way. 

Q.  They  were  not  changed  in  any  way? — A.  No,  sir;  the  regular 
special  orders  were  not  changed. 

Q.  You  got  no  special  instructions? — A.  I  got  the  special  in- 
structions about  a  quarter  to  6  that  evening  that  all  passes  were  with- 
drawn, and  also,  as  company  commander,  I  was  instructed  to  send 
out  and  have  all  men  of  my  company  who  were  on  pass  return  to  tibie 
garrison. 

Q.  That  order  was  given  to  you  as  company  commander — ^that  last 
part? — A.  Yes,  sir;  I  was  also  given  a  special  order  as  officer  of  the 
day  to  send  out  three  patrols  to  bring  in  all  men  of  the  command  who 
might  be  in  town  and  to  notify  all  men  who  were  out  that  all  men  of 
the  command  were  to  be  in  the  quarters  by  8  o'clock  that  night 

Q.  Was  the  guard  in  any  way  increased  during  that  day  or  during 
the  night  of  August  13? — A.  It  was  increased  at  about — the  main 
puard  was  not  increased  in  any  way — but  my  company  was  placed  on 
guard  at  about  2  o'clock  the  morning  of  August  14. 

Q.  For  what  reason,  Captain  ? — A.  It  was  on  account  of  the  shoot- 
ing that  had  been  in  Brownsville  a  few  hours  before. 

The  judge-advocate: 

May  it  please  tlie  court,  unless  the  court  desires  urgently  that  I  continue 
with  the  exnniiiiation  of  this  wituess.  I  would  like  to  have  an  opportunity  to 
prepare  a  little  bit  more  fully  for  his  direct  exaniinntion.  as  tlie  court  has 
probably  seen  that  it  was  somewhat  of  a  surprise  tliat  this  witness  was  called 
by  me  this  afternoon.  I  had  two  witnesses  out  tliere,  and  l'  thought  the 
examination  of  these  witnesses  would  consume  the  entire  afternoon,  and  I 
liaven't  given  as  thorough  attention  to  framing  the  questions  on  the  direct 
examination  of  this  witness  as  I  would  like,  and  if  the  court  will  grant  this 
Indulgence  I  would  like  to  postpone  this  examination  until  to-morrow  momlDg. 
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The  court: 

You  have  no  witnessee  on  the  outside? 

The  judge-advocate : 

No,  sir ;  and  none  that  I  I^dow  of  that  I  can  get  Immediately. 

Counsel  for  the  accused : 

May  it  please  the  court,  we  don't  arise  for  the  purpose  of  interposing  any 
objection  to  the  request  at  all,  but  merely  as  a  short  explanation  of  our  situa- 
tion. We  don't  object  to  going  into  the  details  of  officer  of  the  day,  and  I 
don't  know  but  what  some  of  the  questions  of  counsel — certainly  those  that 
refer  to  any  allegation  against  Captain  Macklin — may  be  objected  to  just  as 
strenuously  as  those  by  the  judge-advocate,  but  we  don't  understand  that  the 
judge-advocate  is  barred  from  going  into  the  duties  performed  by  Captain 
Macklin  as  officer  of  the  day  that  night;  it  is  only  such  as  might,  perhaps, 
raise  a  question  of  personal  privilege  covered  by  his  specific  charges. 

The  judge-advocate: 

I  think  I  understand  the  attitude  of  counsel  perfectly. 

The  court  then,  at  4  o'clock  p.  m.,  adjourned  to  meet  at  10  o'clock 
a.  m.,  Tuesday,  February  26, 1907. 

Chas.  E.  Hay,  Jr., 
Captain  and  Judge-Advocate^  Judge- Advocate. 


Headquarters  Department  of  Texas, 
San  Antonio^  Tex,^  February  26^  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  AH  the  members  of  the  court  and  the  judge-advocate. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  of  February  25  was  dispensed  with. 
The  counsel  for  the  accused  addressed  the  court  as  follows: 

May  it  please  the  court:  It  is  with  extreme  regret  that  I  get  up  to  request 
the  indulgence  of  the  court  and  ask  for  an  ndjournu;ent  until  to-morrow  morn- 
ing. Our  client,  Major  Penrose,  is  suffering  from  a  sick  headache,  to  which  he 
is  subject  He  advises  ine  that  he  is  taking  his  usual  remedy  for  it,  and  It  is 
barely  possible  he  will  be  able  to  listen  to  evidence  by  2  o'clock  this  afternoon. 
We  would  prefer,  however,  that  the  court  indulge  us  with  an  adjournment  until 
to-morrow  morning  at  the  usual  hour. 

The  court  then,  at  10.15  o'clock  a.  m.,  as  requested  by  counsel  for 
the  defense,  adjourned  to  meet  at  10  o'clock  a.  m.  February  27,  1907. 

Chas.  E.  Hay,  Jr., 
Captain^  Acting  Judge-Advocate^  Judge-Advocate. 


Headquarters  Department  or  Texas, 

San  Antonio^  Tex.^  February  27^  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocate. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  of  February  26  was  dispensed  with. 
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The  judge-advocat€  then  read  the  following  order  to  the  court: 

Special  Obdebs,!  Hjeadquabtebs  Depabtmknt  of  Texas, 

No.  46.         j  San  Antonio,  Tew.,  February  t6,  ISiH, 

4.  First  Lieut.  Roger  S.  Fitch,  First  Cavalry,  is  detailed  as  assistant  to  tbe 
Judge-advocate  of  the  general  court-martial  convened  by  paragraph  2,  Special 
Orders,  No.  264,  series  of  1906,  these  headquarters,  and  will  immediately  report 
for  duty  to  the  judge-advocate  of  the  court-martial. 
By  command  of  Brigadier-General  McCaskey : 

G.  J.  Gbane, 
Lieutenant-Oolonelj  Military  Secretary. 

Lieutenant  Fitch  was  then  duly  sworn  by  the  president  of  the 
court. 

Capt.  E.  A.  Macklin,  Twenty-fifth  Infantry,  was  reminded  that 
he  was  still  under  oath. 

DIKEOT  EXAMINATION   CONTINUED. 

Q.  You  have  stated  that  you  were  in  ccJmmand  of  Company  C, 
Capjtain  Macklin,  on  thjB  night  of  August  13.  Did  you  have  occasion 
during  this  night  to  assume  actual  command  of  your  company? — 
A.  I  did. 

Q.  Under  what  circumstances,  please? — A.  I  did.  I  was  directed 
by  the  commanding  officer  to  take  command  of  my  company,  after  I 
reported  to  him  at  the  main  gate,  or  in  the  vicinity  of  the  main  gate. 
Also  directed  by  him  to  take  my  con^any  and  place  it  in  line  of 
skirmishers  extending  from  in  rear  of  D  Company  quarters  near  the 
old  gate  of  Fort  Brown  arotmd  as  far  as  the  quartermaster  store- 
house. This  I  did,  and  remained  on  guard  at  the  m^in  gate  with  the 
company  during  the  rest  of  the  night. 

Q.  About  what  hour  did  you  report  to  the  commanding  officer? — 
A.  At  about  1.20. 

Q.  Did  you  receive  any  orders  from  the  commanding  officer  to  in- 
spect your  arms  on  this  night? — A.  I  did.  I  was  ordered  to  inspect 
the  arms  of  my  company  as  soon  as  it  was  light  enough  to  see  them. 

Q.  Did  you  do  so? — A.  I  did. 

Q.  With  what  result? — A.  They  were  ^11  clean  to  my  entire  satis- 
faction, showing  no  signs  of  powder. 

Q.  At  what  hour  did  you  make  this  inspection? — A.  Between  6 
and  6.30;  possibly  a  few  minutes  earlier;  it  was  just  light  enou^  to 
see. 

Q.  Where  was  this  inspection  made? — A.  The  men  of  my  company 
were  still  on  the  lino  as  sentinels,  and  T  went  from  one  to  one,  right 
along  the  line,  to  each  man. 

Q.  How  long  did  your  men  remain  on  guard  at  the  wall,  or  at  the 
res  Tvation  line? — A.  I  believe  thoy  were  relieved  at  about  9  o'clock. 

Q.  Wore  thoy  at  the  wall  when  you  took  charge  of  your  oom- 
pany? — A.  Thoy  wore,  yes:  at  the  right  end  of  the  wall,  almost  in 
rear  of  my  own  company  quarters. 

Q.  W(»re  there  any  lights  along  this  garrison  wall? — A.  There 
were  two  lights  at  the  mam  gate;  no  others. 

Q.  Your  company  was  how  far  from  the  main  gate? — A.  After  it 
was  finally  posted  the  main  part  of  the  guard  was  at  the  main  gate. 
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Q.  Where  was  the  extreme  right  of  your  company? — A.  The  ex- 
treme right  was  about  20  yards  beyond -the  quartermaster  store- 
house. 

Q.  And  where  is  that,  if  you  can  show  us  on  the  map ;  is  it  shown 
on  the  map  there  ? — A.  No. 

Q.  Now,  you  will  tell  us,  if  you  please,  how  many  lights  there  were 
along  this  line  of  skirmishers? — A.  There  were  two  at  the  main 
gate ;  no  others. 

Q.  Were  any  other  officers  with  your  company  at  the  time  you 
were  ?  I  don't  mean  previous  to  your  arrival,  but  after  your  arrival 
at  the  company. — A.  Lieutenant  Grier  was  there,  and  I  relieved  him*- 

Q.  And  the  remainder  of  the  time  you  were  alone  with  your  com- 
pany ?— A.  All  alone  all  niffht 

Q.  Did  you  pass  along  this  line  of  sentinels  or  take  up  your  posi- 
tion in  some  particular  place? — ^A.  After  posting  the  sentinels,  which 
I  did  in  person,  I  then  directed  my  acting  first  sergeant,  Harley,  to 
go  along  the  line  and  make  an  inspection. 

Q.  Of  what  nature? — A.  To  see  if  the  men  knew  their  orders  and 
to  see  if  they  were  properly  posted  and  patrolling.  After  his  return^ 
about  half  an  hour,  I  made  a  personal  inspection  of  the  line  of  senti- 
nels, going  as  far  as  the  quartermaster  storehouse  and  the  end  of  the 
line,  returning  by  way  of  the  guardhouse.  After  my  return  to  the 
main  gate,  in  about  three-quarters  of  an  hour,  I  sent  around  my  next 
senior  sergeant,  who  was  Sergeant  Carlisle,  and  he  inspected  the  line* 
Those  were  all  the  inspections  made  until  after  it  was  daylight,  when 
I  made  my  inspection  of  arms. 

Q.  Was  there  any  opportunity  during  this  night  for  men  to  have 
cleaned  their  guns  while  at  the  wall? — A.  I  do  not  think  so. 

Q.  Why  not? — A.  There  were  no  means  at  hand  to  do  so. 

Q.  Does  not  each  rifle  contain  in  its  butt  implements  which  may  be 
used  for  cleaning  purposes? — A.  It  does. 

Q.  Could  not  ^ese  have  been  so  used  upon  that  night? — ^A.  I  do  not 
xhink  so. 

Q.  Why  not  ? — A.  Because  the  brush  wiper  which  is  in  the  butt  of 
the  piece  will  not  clean  a  piece  so  that  an  officer  who  is  used  to  hand- 
ling arms  could  not  detect  the  signs  of  powder  somewhere  in  the  gum 

Q.  Ts  it  not  customary  also  to  have  in  the  butt  of  the  gun  a  small 

Fiece  of  rag  which  may  be  used  in  place  of  or  with  the  orush? — A^ 
don't  i^ecollect  that  I  have  ever  seen  it. 

Q.  It  might  have  been  there  without  your  seeing  it,  however? — A^ 
It  might  be,  yes. 

Q.  Did  you  ever  hear  of  the  so-called  Evans  incident!  What  was 
it,  and  when  did  you  hear  it? — A.  I  heard  it  late  in  the  afternoon  of 
August  13,  from  the  evening  paper  of  Brownsville.  A  few  minutes 
afterwards — after  reading  the  article — Major  Penrose  told  me  that 
Mayor  Combe  and  a  Mr.  Evans  had  been  out  to  see  him  and  had 
reported  that  one  of  our  soldiers  had  grabbed  his  wife  the  night  be- 
fore as  she  was  returning  from  a  ride.  Immediately  after  this  the 
major  directed  me  to  notify  the  men  that  all  passes  were  revoked  and 
all  men  would  be  inside  the  limits  of  the  garrison  by  8  o'clock.  This, 
order  I  gave  to  my  company.  Further,  the  major  directed  that  we 
send  out  in  town  and  bring  in  all  men  who  were  out,  as  Mayor 
Combe  had  informed  him  that  there  was  an  ill-feeling  against  the 
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nien,  and  soldiers  going  around  alone  might  not  b©  safe  from  the 
wrath  of  the  people, 

Q.  You  carried  out  the  instructions  of  the  major,  I  suppose! — A, 
I  did, 

Q.  These  orders  were  given  to  you  as  a  company  commander,  as  I 
understand  you,  and  not  as  officer  of  the  dfty?^A.  Another  order 
was  given  me  as  officer  of  the  day,  which  was  to  send  out  patrols  and 
bring  in  the  nii^n*  Tliis  was  in  addition  to  the  orders  given  as  com- 
pany commander,  to  i^icnd  out  noncommissioned  officer^  to  bring  in  the 
men  who  were  on  pass,  I  was  directed  by  Major  Penrose,  as  officer 
of  the  davj  to  send  out  three  patrols  from  the  main  guard,  which 
I  did. 

Q,  What  orders  J  if  any,  requiring  a  special  vigilance  on  your  part 
were  given  to  you  by  the  commanding  officer  on  August  13! — A.  I 
was  instructed  to  carrv  out  the  guard  manual. 

Q.  Nothing  else? — A,  That  is,  the  usual  orders  were  given,  which 
carried  with  it  the  general  and  special  orders  pertaining  to  an  officer 
of  the  day  and  the  guard. 

Q.  And  thase  orders  were  given  you  when? — ^A.  When  I  reported 
as  officer  of  the  day  in  the  morning, 

Q,  I  think  you  have  already  been  asked  and  have  answered  the 
<}uestion  whether  or  not  thes§  orders  were  added  to  at  any  time  dur- 
ing the  day  or  modified,^^A,  Is  that  another  question? 

(It  has  been  asked,  and  your  answer  is  of  record,) 

Q.  How  many  inspections  were  required  by  existing  orders  of  the 
officer  of  the  day  between  dark  and  daylight? — A,  Three,  The  offi- 
cer of  the  day  was  required  to  inspect  each  sentinel  on  post  once  dur- 
ing his  tour, 

Q,  Any  special  times  designated? — A.  No;  there  was  no  special 
rime. 

Q,  Could  it  have  been  daylight  as  well  as  dark? — A,  It  might 
have  been  davlight,  if  it  was  before  reveille,  or  the  sentinel  might 
be  on  in  the  daytime.  No,  1,  for  instance;  all  the  No.  l*s  might  be 
inspected  in  the  daylight. 

Q,  And  the  other  sentinels  were  not  added  until  dark?^ — ^A*  Not 
until  dark. 

Q,  At  what  hour?^ — A.  They  were  put  on  unmediately  after  re- 
treat. 

Q,  And  what  time  was  retreat? — A.  Retreat  was  at  6  oHock. 

Q,  Were  these  orders  as  to  the  inspection  of  sentinels  altered  or 
modified  in  any  way  on  August   13?*— A.  They  were  not, 

Q,  How  many  inspections  were  usually  made  before  12  o*clock  raid- 
night  by  you  when  previously  acting  as  officer  of  the  day? — A.  Some- 
times all  and  sometimes  one  after  midnight,  depending^ 

Q,  The  question  was,  before  midnight  ?^ — A.  Soraetmies  all  before 
midnight  and  sometimes  one  after  midnight,  depending  on  the  sea- 
son of  the  jrear  and  my  guard, 

Q.  Wa5i  It  an  order,  post  or  otherwise^  for  an  officer  of  the  day  to 
ui.«;pect  after  12  o*clock?^A,  There  was  no  post  order  to  inspect  the 
guard  after  12  o'clock,  and  it  is  not  required  by  the  guard  manual. 

Q.  Did  you  make  as  many  inspections  or  more  on  August  13  be- 
fore midnight  as  usual?— A,  I  should  say  that  I  probably  made  one 
more,  on  account  of  the  patrols  that  went  out  into  town,  as  I  went 
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in  person  to  the  guardhouse  and  sent  out  the  patrols  myself.  This 
was  exclusive  from  the  inspections  made  of  the  sentinels  on  post. 

Q.  This,  however,  was  not  the  result  of  an  order  which  you  re- 
ceived?— A.  The  orders  in  the  Twenty-fifth  Infantry,  both  under 
Colonel  Hoyt  and  Major  Penrose  have  always  been,  as  I  have  stated 
them,  that  the  officer  of  the  day  would  visit  each  relief  once  on  post 
That  is  a  standing  order. 

Q.  Were  you  ordered  to  give  the  sentinel  about  the  barracks  any 
special  instructions  on  August  13? — A.  I  was  not.  I  will  change 
that  a  little  to  add  that  there  had  been  a  great  many  boys  around 
the  quarters  and  it  was  either  on  that  guard,  or  just  before,  that 
Major  Penrose  had  ^ven  me  instructions  to  keep  the  boys  away 
from  the  immediate  vicinity  of  the  barracks.  They  came  in  there — 
we  had  all  our  property  on  the  back  porches,  were  just  getting  settled, 
and  these  boys  would  run  up  there  and  take  some  things — and  always 
hanging  around  at  meal  times,  so  this  special  order  was  given  to  keep 
the  boys  away  from  tte  barracks. 

Q.  Did  you  examine  the  vicinity  of  the  post  and  the  barracks  on 
the  morning  of  the  14th  ? — A.  I  did. 

Q.  Did  you  find  anything  unusual? — A.  In  what  respect? 

Q.  Did  you  find  any  ammunition,  or  shells,  or  anything  of  that 
sort? — A.  I  found  shells  and  a  few  clips. 

Q.  What  kind  of  shells? — A.  They  were  our  regulation  shells, 
some  of  them  U.  M.  C,  and  some  Springfield. 

Q.  Empty  shells,  all  of  them? — ^A.  They  were  all  empty  except 
one. 

Q.  Where  did  you  find  these  shells?— A.  I  found  the  shells  imme- 
diately in  rear  of  the  lavatory,  or  the  sink  of  B  Company  quarters  in 
the  road  at  the  mouth  of  the  alley  that's  next  to  Elizabeth  street. 

Q.  What  time  in  the  morning  was  this? — A.  Just  as  soon  as  I 
could  see.    I  could  not  tell  you  the  exact  time. 

Q.  Inmiediately  following  daylight? — A.  Yes;  it  was  just  the 
streak  of  dawn. 

Q.  What  did  you  do  with  these  shells? — A.  I  showed  them  to 
Major  Penrose. 

Q.  At  once? — A.  Just  as  soon  as  I  saw  him,  which  was  very 
shortly  afterwards. 

Q.  Do  you  know  where  these  shells  are  now  ? — ^A.  I  do  not.  I  can 
explain  that.  ^  I  put  them  in  a  desk  that  I  had  at  Brownsville,  they 
are  probably  in  tne  drawer  of  that  desk  yet. 

Q.  Your  personal  desk  in  your  quarters? — A.  No;  a  quarter- 
master desk. 

Q.  Did  you  examine  the  inside  of  these  shells  to  see  whether  or  not 
there  was  any  residue  of  burned  powder,  showing  they  had  been 
recently  fired  i — A.  I  did  not. 

Q.  Will  you  ffive  the  extent  of  the  post  of  each  sentinel  of  the 
regular  guard  wno  ^as  on  guard  that  night? — ^A.  No.  1  was  at  the 
guardhouse.  No.  2  extended  around  the  l)arracks,  keeping  the  bar- 
racks on  his  left.  No.  3  was  around  the  officers'  quarters,  keeping 
them  on  his  left.  No.  4  started  at  the  commissary  and  extended  down 
the  main  road  as  far*  as  the  wood  yard,  which  was  right  next  to  the 
quartermaster  storehouse.  That  post  he  marched,  keeping  the  build- 
mgs  and  everything  on  his  left. 
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By  counsel  for  accused: 

At  this  point  I  ask  officially  that  the  court  be  supplied  with  a  bluepriot,  or 
some  print,  showing  the  post  of  Fort  Brown.  Certainly  at  department  head- 
quarters they  must  have  such  a  thing,  and  I  Isnow  we  are  frequently  going  to 
have  to  refer  to  certain  roads,  and  I  will  state  that  in  my  investigation  yester- 
day that  the  road  this  map  shows  passing  in  front  of  the  guardhouse  passea 
in  rear  entirely.  It  is  confusing,  misleading,  and  everything  else,  and  certainly 
there  must  be  something  that  shows  our  own  i)ost  down  there,  and  certain]^ 
we  should  have  it,  so  the  court  may  not  be  misled,  and,  as  a  matter  of  fact, 
we  ought  to  have  it  to  show  where  these  sentinels  were.  We  should  have  it 
to  append  to  the  record. 

By  the  judge-advocate: 

I  inquired  at  the  beginning  of  this  trial  if  there  was  such  a  map,  and  did 
secure  a  ratlier  imperfect  blueprint  of  Fort  Brown,  on  a  very  small  scale,  and 
I  think  this  same  one  can  be  gotten  in  a  few  minutes  by  sending  to  tlie  cbief 
quartermaster's  office.    The  map  is  not  very  satisfactory ;  it  is  rather  smalL 

By  the  counsel : 

Anything  is  more  satisfactory  than  this  map  that  Ihows  liouses  160  yards 
from  where  they  really  are.  It  is  wrong.  I  will  state  that  I  have  written  and 
reminded  Mr.  Klelber  of  his  promise  to  send  a  map  of  the  city,  which  would 
show  Fort  Brown  also.  In  other  words,  I  am  trying  to  get  all  the  informatioo 
I  can  for  the  court 

The  judge-advocate  was  instructed  by  the  court  to  send  for  the 
blueprint  mentioned. 

Q.  Who  was  the  sentinel  on  No.  2  post  that  night! — ^A.  Private 
Howard,  of  Company  D. 

Q.  Do  you  know  whether  or  not  Private  Howard  has  ever  had 
any  trouble  with  the  people  in  Brownsville;  any  people  in  Browns- 
ville?— A.  I  never  have  heard  that  he  had. 

Q.  You  know  nothing  about  it,  if  he  had  had  ? — A.  I  do  not. 

Q.  I  ask  you,  as  a  question  of  fact,  whether  if  the  post  of  Howard 
had  extended  merely  up  and  down  in  rear  of  the  company  quarters 
would  it  have  been  possible  for  him  to  have  seen  any  man  or  any 
group  of  men  junap  over  the  wall  upon  that  night? — A.  It  was  a 
very  dark  night.  I  don't  believe  if  he  had  been,  for  instance,  at  the 
end  of  D  Company  quarters  that  he  could  have  seen  anybody  in 
rear  of  B  Company  quarters.  In  fact,  I  came  around  from  the 
guardhouse  between  that  vacant  set  of  quarters  and  C  Company 

Quarters,  and  I  could  not — this  was  about  half  past  11 — could  hc5t 
istinguish  anyone  in  rear,  except  on  the  main  walk  going  out  of  the 
garrison  when  they  came  in  the  glare  of  the  street  lamp. 

Q.  As  a  matter  of  fact,  was  there  anyone  there!  xou  said  you 
could  not  distinguish 

A.  I  was  looKing  for  the  sentinel;  he  was  there.  I  found  the 
sentinel  immediately  between  D  and  B  Company  quarters  on  the  front 
walk. 

Q.  But  there  was  no  one  else  in  rear  of  the  quarters  at  that  time! — 
A.  Yes;  there  were  some  others — some  children. 

Q.  At  what  point? — A.  Right  on  the  walk  at  this  end  of  B  Com- 
pany quarters  there  were  three  or  four  children — ^five  children. 

Q.  But  these  children  were  in  the  light? — ^A.  They  were  in  the 
light  so  I  could  see  them. 

Q.  There  was  no  one  else,  however? — ^A.  No;  no  one  else. 

Q.  Did  you  ever  hear  of  the  so-called  Tate  anair! — ^A.  I  have* 


Pia27.1907.J  .  APFBAY  AT  BltOWNSVIIiLB,  TEXAS.  541 

Q.  What  was  it? — ^A.  It  was  an  affair  between  a  man  named 
Tate,  who  was  in  the  customs  service  of  the  United  States,  and  a 
member  of  mycompany  named  Newton — James  W.  Newton.  That 
question  was,  What  was  it  ? 

Q.  Yes. — ^A.  I  think  this  affair  occurred  on  a  Sunday  night,  a 
week  or  two  weeks  before  the  shooting.  The  exact  night  I  do  not 
remember,  except  that  it  was  a  Sunday  night,  when  Newton  came 
to  my  quarters  and  reported  to  me  that  he  had  been  knocked  down 
on  Elizabeth  street,  on  the  block  or  in  the  block,  about  a  block  be- 
yond the  post-office ;  that  he  and  Private  Lipscomb,  of  my  company, 
were  walking  down  the  street.  The  sidewalk  there  was  quite  nar- 
row, and  on  the  outer  edge  of  the  walk  a  man  stood  with  five  women. 
Newton  said  that  it  would  be  necessary  for  he  and  Lipscomb  to  go  out 
into  the  street  or  to  pass  between  the  people  and  the  fence,  and  they 
decided  to  do  that  and  dropped  into  single  file;  that  Newton — ^he 
was  in  the  lead,  an^  when  opposite  this  man  Tate,  whose  name  I 
afterwards  found  out  in  my  personal  investigation  of  the  matter — 
he  hit  Newton  in  the  head  with  the  butt  of  his  revolver,  and  said, 
"  Here,  you  damned  nigger,  I  will  teach  you  not  to  walk  on  the  side- 
walk when  ladies  are  standing  there.''  Newton  told  me  at  the  time 
that  one  of  these  women  said  something  to  him,  he  was  not  positive 
what  it  was,  but  Newton  was  knocked  to  the  ground,  and  Tate 
covered  him  with  a  revolver.  Lipscomb  reported  to  me  that  he 
himself  was  frightened  and  turned  and  ran  to  the  comer,  which  was 
about  30  or  40  feet  distant.  Newton  staggered  to  his  feet,  and  Tate 
covered  him  with  his  revolver.  "  Now,"  he  said,  "  turn  around  and 
march,  and,  damn  you,  if  you  make  a  move  I  will  blow  your  brains 
out."  He  marched  Newton  back  to  the  comer  where  Lipscomb  was, 
cursed  a  little  more,  and  told  him  to  go  home.  Newton  came  to  the 
garrison,  I  believe,  immediately.  He  came  to  my  house;  was  not 
excited  in  any  way,  except  slightly  nervous ;  said  his  head  hurt  very 
bad.  He  thought  he  had  been  very  much  mistreated  and  wished  to 
make  the  official  report  to  me,  and  i  made  the  personal  investigation 
that  night  of  both  Newton  and  Lipscomb,  also  a  further  investigation 
the  next  day,  and  from  the  cashier  of  one  of  the  banks  in  Browns- 
ville— I  have  forgotten  the  name  of  it — found  out  the  name  of  this 
man  Tate. 

Q.  Did  you  ever  see  Mr.  Tate  and  question  him  as  to  his  side  of 
the  story? — A.  I  don't  recall  that  I  have  ever  spoken  to  Mr.  Tate.  I 
saw  him  here  on  the  court-martial  the  first  time  I  ever  recall  seeing 
him. 

Q.  Was  Newton  angry  or  incensed  at  Tate  when  he  reported  to 
you — appear  to  be? — A.  He  didn't  appear  to  be  a  bit  excited.  He 
was  naturally  angry  over  being  hurt. 

Q.  Did  this  incident  become  widely  known  in  the  garrison  ? — A.  T 
don't  believe  it  did,  unless  it  was  general  conversation  among  the 
soldiers,  and  what  that  was  I  could  not  say. 

Q.  Do  you  know  whether  or  not  any  feeling  of  resentment  was  en- 
gendered by  this  incident? — A.  I  don't  think  so  in  the  least. 

Q.  Did  Newton  tell  you  there  was  a  fence  at  this  place? — ^A.  A 
fence?     Yes. 

Q.  As  a  matter  of  fact,  is  there  a  fence  there  ? — A.  I  do  not  know ; 
I  did  not  go  up  there.  Most  of  the  houses  in  Brownsville,  to  my 
recollection,  did  have  fences. 
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The  court  then  took  a  recess  until  11  o'clock  a.  m.,  at  which  hour 
the  members  of  the  court,  the  accused,  his  counsels,  the  witness,  the 
reporter,  and  the  judge-advocates  resumed  their  seats. 

The  judge-advocate  addressed  the  court  as  follows: 

The  blueprint  map  of  Fort  Brown  has  been  brought  into  the  court  room,  and 
I  would  Uke  to  hear  any  remarks  that  counsel  cares  to  make  about  the  map. 

By  counsel  for  accused : 

From  a  cursory  examination  counsel  Is  convinced  there  are  a  number  of 
errors.  For  instance,  it  does  not  show  the  new  gymnasium,  it  does  not  show 
the  path  described  as  crossing  the  parade  ground  east  of  the  road  by  tiie  ad- 
ministration building,  it  does  not  show  one  or  two  other  buildings.  It  does  not 
show  a  road  in  front  of  the  guardhouse  and  one  in  the  rear  except  one  well  in 
the  rear,  which  it  is  assumed  is  the  one  shown  there  (indicating  map  on  waU). 
It  does  show  noncommissioned  staff  quarters  to  the  east  of  that  last-mentioned 
road  and  none  to  the  west  of  it,  as  indicated  on  this  map.  There  are  a  number 
of  omissions,  I  presume  accurate  at  the  time  It  was  made,  but  it  does  not  show 
the  present  condition  of  Brownsville.  I  believe  such  a  map  could  be  gottra 
from  the  Quartermaster-Genera Ps  Office,  because  they  must  keep  posted  as  to 
where  the  different  buildings  are. 

By  the  judge-advocate: 

I  understand,  then,  that  this  map  is  not  entirely  satisfactory,  and  If  the  court 
desires  I  can  send  a  telegram  to  the  Quartenuaster-General,  asking  if  he  can 
supply  us  with  such  a  map. 

By  a  member  of  the  court: 

Could  not  this  present  map  be  corrected  to  the  extent  the  counsel  desires? 

By  the  judge-advocate : 

May  it  please  the  court,  I  think  I  would  be  inclined  to  object  to  that,  because 
there  are  a  number  of  different  opinions. 

By  the  president  of  the  court: 

Mr.  Judge-Advocate,  if  you  can  secure  an  official  map  that  is  accurate  and  up- 
to-date  the  court  would  be  glad  to  have  you  do  so. 

By  a  member  of  the  court: 

I  would  like  to  suggest  that  the  department  commander  be  requested  to  send 
an  officer  down  to  Brownsville  with  this  map  and  let  him  correct  it  down  there. 

By  the  president  of  the  court: 

Mr.  Judge-Advocate,  obtain  a  map  that  is  certified  officially  as  being  correct 
Of  course  the  means  of  obtaining  it  will 

Q.  Did  you  ever  hear  of  any  trouble  which  a  soldier  by  the  name  of 
Reid  had  with  a  man  named  Baker? — ^A.  Yes;  but  the  man's  name 
was  Bates. 

Q.  I  will  amend  the  question.  Will  you  kindly  describe  what  this 
incident  was? — A.  Private  Reid  reported  to  me  that  returning  from 
Matamoros  he  was  knocked  off  the  plank  walk  that  runs  to  the  ferry 
on  the  American  side — ^knocked  off  this  walk  by  one  of  the  customs 
officers,  whose  name  he  afterwards  found  to  be  Bates. 

Q.  For  what  reason  was  this  man  knocked  off  the  walk,  if  you 
know? — A.  He  told  me  that  the  walk  was  narrow  and  this  man — ^in 
passing  this  man  he  brushed  against  him  and  the  man  deliberately 
shoved  him  off,  saying  at  tlie  same  time  that  he  would  let  no  negro 
walk  on  the  same  Vaflc  with  him.  I  had  the  investigation  the  next 
morning,  which  was  the  morning  of  August  13,  and  found  out  that 
Reid  had  been  drinking  the  night  before  and  was  quite  noisy  down 
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there  at  the  platform;  also  that  this  was  before  he  had  passed  this 
man,  Bates.  Bates  was  not  present,  in  other  words,  when  Reid  was 
noisy. 

.Q.  Whose  story  did  you  investigate? — A.  I  investigated  Reid's. 

Q.  Did  you  ever  see  Mr.  Bates  and  talk  to  him  about  the  inci- 
dent ? — ^A.  I  saw  Mr.  Bates  last  week,  but  did  not  talk  to  him  about  it. 

Q.  In  what  company  was  Private  Reid? — ^A.  In  my  company,  C 
Company,  Twenty-fifth  Infantry. 

Q.  Did  you  evQT  hear  of  any  trouble  that  a  soldier  named  Adair 
had  with  a  certain  citizen  of  Brownsville? — ^A.  He  had  no  trouble. 

Q.  Did  you  ever  hear  of  any  incident  that  might  be  called  the 
Adair  incident? — ^A.  Yes. 

Q.  Will  you  kindly  describe  what  that  was? — A.  Adair  reported 
to  me,  as  company  commander,  that  after  a  visit  to  Matamoros  he 
returned  from  M!atamoros  and  had  in  his  breast  pocket  a  small 
silver  penholder  which  he  paid  50  cents  gold  for;  that  after 
crossing  the  ferry  he  was  held  up  by  one  of  the  customs  oflBicers  and 
searched  and  Uie  penholder  was  taken  from  him.  Adair  said  that 
the  man  cursed  him  for  trying  to  smuggle,  and  also  informed  him, 
Adair,  that  he  was  going  to  report  him  to  his  company  commander. 
Adair  made  the  report  to  me  and  said  that  he  was  perfectly  willing 
to  pay  the  duty,  which  was  a  very  nominal  figure,  but  that  the  man 
would  not  give  him  back  the  penholder.  This  incident  occurred  on 
Saturday,  August  11,  and  in  tne  subsequent  events  I  had  no  chance 
to  investigate  the  matter  further  with  Adair. 

Q.  In  what  company  was  Adair? — A.  Company  C,  Twenty-fifth 
Infantry. 

Q.  So  the  soldiers,  Newton,  Reid,  and  Adair,  were  all  of  your 
company  ? — ^A.  All  or  my  company. 

Q.  Did  not  these  events  apparently  engender  some  ill  feeling  in 

frour  company  against  the  people  of  Brownsville? — A.  Not  in  the 
east. 

Q.  Did  that  seem  natural  to  you? — A.  The  only  man  who  felt  grieved 
very  badly  was  Newton.  He  was  not  incensed  or  angry,  but  he  felt 
hurt.  Newton  was  a  splendid  soldier,  a  man  of  good  habits,  and  I 
do  not  believe,  knowing  the  man,  that  he  would  deliberately  pass  any 
people  on  the  sidewalk,  white  or  colored,  and  brush  against  them  or 
knock  them  off.  He  was  my  company  clerk  for  a  long  time,  and  was 
extremely  polite  and  obedient. 

Q.  The  only  participants  in  the  Tate- Newton,  the  Reid-Bates,  and 
the  Adair  incident  were  soldiers  and  customs  officers,  were  they  not? — 
A.  I  believe  so.  Bates  was  in  the  customs  service  and  afterwards 
did  the  same  thing,  so  I  have  found  out  since,  to  another  man,  and 
had  to  leave  Brownsville.  Tate,  I  believe,  was  in  the  customs  service, 
and  the  other  man  was  an  inspector  of  customs,  who  searched  Adair. 
His  name  I  do  not  know. 

Q.  I  ask  you  as  a  military  man  whether  these  various  incidents 
would  not  naturally  have  created  a  feeling  of  resentment  by  the 
soldiers  against  the  customs  officers? — A.  I  should  think  so.  They 
felt  they  were  being  imposed  upon. 

Q.  Did  you  report  any  or  ail  of  these  affairs  to  the  commanding 
officer,  Ma]or  Penrose? — A.  I  did. 
.  Q.  All  of  them  ? — A.  Yes ;   all  of  them. 

Q.  He  was,  then,  fully  cognizant  of  what  had  occurred? — ^A.  Yes; 
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but  we  had  had  no  opportunity  to  investigate  the  affair,  farther  than 
what  I  did  personally,  on  account  of  the  absence  of  the  collector  of 
customs,  a  Mr.  Vann. 

Q.  Will  you  state  to  the  best  of  your  recollection  what  Major  Pen- 
rose said  when  you  reported  these  incidents  to  him? — ^A.  I  don't  be- 
lieve I  can. 

Q.  Can  you  state  the  effect? — ^A.  Well,  he  felt  as  I  did,  I  think: 
that  the  men  were  being  imposed  upon ;  they  were  not  being  treated 
fairly. 

Q.  Now,  if  both  you  and  Major  Penrose  felt  that  the  men  were  not 
being  treated  fairly,  isn't  it  reasonable  to  suppose  that  the  men  them- 
selves in  the  garrison  would  have  the  same  feeling? — ^A.  I  think  so; 
yes;  those  who  might  know  it. 

CROSS-EXAMINATION. 
QT7ESTI0NS  BT  THE  ACCUSED. 

Q.  How  long  have  you  been  in  the  service.  Captain? — ^A.  Fifteen 
years  this  coming  month. 

Q.  Where  have  you  served? — A.  I  have  served — do  you  wish  the 
especial  places? 

Q.  Generally;  yes. — A.  Governors  Island,  New  York  Harbor 

Q.  When?— A.  From  1889  until  the  spring  of  1890.  At  Alcatraa 
Island  from  May,  1890  to  1892.  At  Fort  Canby,  Wash.,  from 
1892  to  1894.  At  the  Presidio  of  San  Francisco  from  1894  to  Febru- 
ary 2,  1896.  In  Porto  Rico  from  1898  to  November  30,  1900.  At 
Fort  McPherson,  Ga.,  from  that  time  until  March,  1901.  Then 
went  en  route  to  the  Philippine  Islands,  where  I  served  until  1004. 
Since  that  time  I  have  been  stationed  at  Fort  Niobrara,  Nebr., 
Brownsville,  and  Fort  Reno. 

Q.  What  was  your  enlisted  service  of  this  part? — A.  Six  years  and 
four  months. 

Q.  And  you  have  been  a  commissioned  officer  since  when? — A. 
Since  July  9, 1898. 

Q.  What  part  of  the  Philippine  Islands  did  you  serve  in? — ^A. 
I  served  for  three  months  in  Leyte,  southern  Leyte,  when  General 
Smith  sent  me  to  Samar,  where  1  staged  for  a  year;  then  went  to 
Tacloban,  Leyte,  and  stayed  there  until  the  Surigao  campaign  broke 
out,  and  then  I  went  to  Surigao, 

Q.  What  was  your  station  in  Samar? — A.  Quinapundan  and 
Guian. 

Q.  You  were  there  during  the  active  hostilities  after  General  Luc- 
ban? — A.  Yes,  sir. 

Q.  Did  you  remain  there  after  he  was  captured  and  surrender  was 
made? — A.  Yes,  sir. 

Q.  How  long  have  you  been  in  the  Twenty-fifth  Infantry,  Cap- 
tain?— A.  Since  December,  1904. 

Q.  Have  vou  had  command  of  C  Company  ever  since  that! — ^A. 
Ever  since  that  date,  yes,  sir;  December  12,  1904. 

Q.  You  were  wounded  recently^  were  you  not? — A.  Yes,  sir. 

Q.  When  was  that?— A.  The  night  of  December  21. 

Q.  Have  you  recovered  from  that  yet? — ^A.  Not  entirely;  no,  sir. 
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Q.  Where  were  you  wounded? — A.  I  was  shot  in  the  head  and  also 
under  the  left  arm. 

Q.  You  were  officer  of  the  day  on  the  13th  of  last  August? — ^A. 
Yes,  sir. 

Q*  You  inarched  on  at  what  time? — A.  At  about  10.15 — ^between 
10.15  and  10.30. 

Q.  And  when  you  reported  you  state  your  instructions  were  to 
carry  out  the  usual  orders? — A.  Yes,  sir. 

Q.  And  those  usual  orders  are  found  ordinarily? — ^A.  In  the  guard 
manual ;  and  they  are  the  standing  orders  of  the  post. 

Q.  And  these  standing  orders  at  that  time  included  the  keeping  of 
children  away  from  theljarracks? — A.  Yes,  sir. 

Q.  Did  your  standing  orders  at  that  time  require  you  to  make  cer- 
tain inspections  of  the  guard  ? — ^A.  Yes,  sir. 

Q.  And  what  inspections  were  they,  do  you  say? — ^A.  The  main 
guard — I  mean  to  visit  the  guardhouse  at  all  roll  calls — ^reveille,  guard 
mounting,  retreat,  and  at  taps. 

Q.  And  what  inactions  were  you  expected  to  make  of  your  three 
reliefs  or  sentinels?— A.  Relief  or  sentinels  were  supposed  to  be  in- 
spected at  least  once  while  on  post. 

Q.  Was  there  any  specified  time  when  you  were  to  make  this  in- 
spection?— A.  There  was  not. 

Q.  Did  you  make  an  inspection  of  your  sentinels  that  day? — ^A. 
Yes,  sir. 

Q.  Can  you  now  tell  when  you  visited  the  sentinels — ^the  various 
visits,  if  more  than  one? — ^A,  I  don't  believe  I  can  give  you  the  exact 
hours. 

Q.  Well? — A.  But  I  started  in  shortly  after  6  and  I  finished  up 
the  last  one  in  front  of  my  own  house  at  about  half  past  11. 

Q.  Do  you  recollect  whether  you  paid  any  visit  to  the  sentinels  of 
the  main  guard  after  12  o'clock  that  nicht?  Of  the  main  guard,  not 
the  company  guard  you  put  out. — A.  Not  from  the  time  of  my  re- 
porting to  the  commanding  officer  until  I  inspected  the  main  guard 
the  next  morning  and  inspected  their  rifles.     Not  between  that. 

Q.  Now,  you  state  your  orders  were  subsequently  modified  by  Ma- 
jor Penrose  between  naif  past  5  and  6 — ^your  orders  as  officer  of  the 
day.  I  wish  you  would  state  as  nearly  as  you  can,  and  specifically  as 
possible,  what  his  orders  were  as  officer  of  the  day. — A.  That  order 
was  for  me  to  send  out  into  the  town  of  Brownsville  three  patrols. 
The  first  one  to  go  out  at  about  7.30,  and  then  the  others.  1  don't 
recollect  that  there  was  any  special  time,  except  they  were  to  go  out 
between  then  and  10,  and  then,  and  taps,  so  as  to  get  in  any  men  who 
might  be  out.     There  was  an  interval,  the  first 

Q.  We  will  take  up  the  question  of  patrols  in  a  few  minutes,  as 
to  when  you  sent  them  out;  but  now  we  want  to  get  at  the  orders, 
as  near  as  you  can  recollect,  the  specific  orders  Major  Penrose  gave 
you,  as  officer  of  the  day. — A.  I  got  that  order,  as  I  have  stated  it, 
to  send  out  these  patrols — three  patrols.  At  the  same  time  I  asked 
him  if  he  wished  me  to  go  out,  and  he  said,  if  I  felt — if  I  desired — I 
could,  to  follow  the  patrols  up  and  see  they  carried  out  their  duty  and 
see  they  got  in  all  the  enlisted  men,  which  I  did. 

Q.  Do  you  remember  his  saying  anything  in  connection  with  this 
order  that  no  one  was  to  be  allowed  to  leave  the  garrison  that 
night? — A.  Yes,  sir. 
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Q,  When  did  he  ^re  you  that  order? — ^A,  About  quarter  to  6, 

Q.  At  the  same  time  he  gave  you  the  other  order  ?~A,  Yes,  sin 

Q.  And  his  order  was  no  one  was  to  be  allowed  out  that  night! — A. 
None  of  the  men  of  the  command  were  to  be  allowed  out, 

Q-  And  what  if  anything  did  he  say  about  passes? — ^A.  Passes 
were  all  revoked. 

Q,  From  what  hour?^ — A,  Eight  o'clock* 

Q,  And  you  say  no  one  was  to  be  allowed  to  leave  the  garrison 
that  ni^ht?— A.  l^es^  sir. 

Q.  Did  you  understand  that  order  was  given  to  you  as  officer  of  the 
day? — A,  Both  as  officer  of  the  day  and  as  company  commander, 

Q.  Did  you  transmit  that  order  to  your  noncommissioned  officer,  or 
commander  of  the  guard  ?^A.  I  did. 

Q,  Wlio  was  that? — A<  The  commander  of  the  guard  was  Ser- 
geant Eeid,  of  Company  B,  Twenty-fifth  Infantry. 

Q„  Can  yon  remember  where  you  gare  the  order  to  him? — A.  At 
the  guardhouse. 

Q,  And  did  you  give  him  all  of  this  order,  as  given  by  the  com- 
manding officer? — A.  I  did. 

Q,  Did  you  understand  from  the  order  that  Major  Penrose  gave 
you,  as  commanding  officer,  that  your  guard  was  to  prevent  men 
going  out  after  8  o'clock? — A.  Yes,  sir. 

Q.  And  did  you  so  transmit  it  to  your  noncommissioned  officer  of 
the  guardj  Sergeant  Reid? — A*  Yes,  sir;  the  entire  guard  was  in- 
structed. 

Q,  That  no  enlisted  men  of  the  command  were  to  be  allowed  out 
after  8  o'clock? — A*  Yes,  sir. 

Q,  About  what  time  was  it  when  you  gave  this  order  to  Sergeant 
Reid,  sergeant  of  the  guard? — A.  I  gave  him  the  order  about  no  men 
being  allowed  out  at  retreat  when  I  made  my  inspection  of  the  guard. 
The  order  about  the  patrols  I  did  not  give  until  later,  because  I  did 
not  want  the  matter  circulated  through  the  garrison* 

Q.  Now,  Major  Penrose  had  Mven  you  at  this  time  the  order  to 
send  out  patrols,  had  he  ?— A.  Yes,  sir. 

Q.  Now,  Captain,  let's  take  up  the  question  of  patrols;  when  did 
you  first  send  out  a  patrol? — A.  The  first  patrol,  a  corporal  and  two 
men,  loft  Fort  Brown  at  about  7J0,    This  was  followed— — - 

Q.  Wait  a  minute*  Did  you  give  any  instructions  to  this  patrol; 
and,  if  so,  what  were  they? — A.  The  instructions  to  this  patrol  were 
to  go  down  Elizabeth  street  five  blocks,  turn  to  the  riglit  two  blo<;ks, 
ana  return  to  the  post  on  the  street  parallel  to  Elizabeth  street*  The 
corporal  was  instructed  to  arrest  and  bring  in  all  men  found  out  in 
town.  To  notify  them  that  their  passes  had  been  rescinded,  and  that 
all  men  must  be  back  in  the  garrison  by  8  o'clock.  The  second 
patrol — — 

Q.  Went  out  at  what  time?— A.  Seven  forty — seven  forty-five, 

Q.  Who  wan  sent  on  that? — ^A.  Private  Ash,  of  Company  D, 
Twenty 'fifth  Infantry,  who  was  sent  to  the  landing  way,  where  boats 
left  for  Matamoros.  I  instructed  him  to  remain  on  the  landing  plat- 
form until  9  o'clock  that  night,  until  the  clock  struck — there  was  a 
big  clock  they  had  there.  He  asked  me  if  he  should  take  his  gun, 
and  I  said,  no,  he  was  instructed  to  go  there  and  remain  on  the  plat- 
form until  9,  and  notify  any  men  returning  from  MatamoroS|  or 
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attempting  to  go  over  there,  that  all  passes  were  revoked,  and  that 
all  men  must  be  in  the  garrison  by  8  o^lock. 

Q,  And  now  your  next  patrol,  when  did  that  go? — A.  The  next 
patrol  went  out  at  8  o'clock.  That  patrol  I  instructed  to  go  outside 
of  the  garrison  wall  and  go  down  three  or  four  streets — that  part  of 
the  town  was  not  familiar  to  me,  but  it  was  over  in  what  was  known 
as  the  "tenderloin  district."  They  were  to  go  down  and  patrol 
through  that  part  of  town^  then  go  down  five  blocks  and  turn  to  the 
left  and  return  to  the  garrison  by  way  of  Elizabeth  street. 

Q,  Did  you  send  out  another  patrol? — A.  I  sent  out  the  fourth 
patrol — covered  the  same  ground  as  the  first. 

Q.  And  who  was  on  that,  ifyou  recall  ? — ^A.  That  one,  if  I  remem- 
ber correctly,  was  Corporal  Wheeler. 

Q.  Did  you  yourseli  go  out  at  any  time? — A,  After  I  had  started 
the  patrols. 

Q.  About  what  time? — ^A.  That  would  be  about  8  o'clock.  I  went 
down  Elizabeth  street  from  the  garrison.  On  the  way,  however, 
I  stopped  at  my  company  and  asked  the  first  sergeant  if  all  the  men 
were  in.  Then  went  down  Elizabeth  street  to  the  block  beyond  the 
post-oflBice,  turned  to  the  right  three  blocks,  and  went  down  a  couple 
of  side  streets,  then  got  on  a  street  passed  by  the  market.  That  part 
of  town  was  not  very  familiar  to  me,  so  I  just  walked  around ;  most  of 
the  streets  were  dark.  I  did  not  see  any  soldiers.  Went  to  the  mar- 
ket place  and  saw  a  man  standing  there;  in  fact,  there  were  four 
or  five  men  standing  there  in  one  place  on  the  left-hand  side,  but  tJbis 
man  I  spoke  to  and  asked  him  if  ne  had  seen  any  of  my  patrols,  and 
he  said, "  Yes,  one  had  just  passed  by  a  few  minutes  before."  I  asked 
him  also  if  he  had  seen  any  of  the  men  in  town,  and  he  said,  "  No,  not 
recently." 

Q.  Was  it  a  civilian  you  were  talking  to? — A.   Yes,  sir. 

Q.  Did  you  know  him  ? — A.  Yes,  sir. 

Q.  Who  was  he  ? — A.  His  name  was  Crixell ;  I  don't  know  what 
his  first  name  is. 

Q.  Did  you  go  out  again  that  night,  yourself,  or  send  any  patrol 
out? — A.  I  sent  out  the  fifth  patrol  a  few  minutes  after  10.  I  did 
not  go  out ;  no,  sir.  The  fifth  went  out,  covering  the  ground  taken 
by  the  third. 

Q.  Do  you  remember  who  was  in  charge  of  that  patrol,  and  what 
was  the  size  of' it? — A.  It  was  3  men,  a  corporal  and  2  men.  I  am 
not  positive  who  was  in  command  of  it,  either  Corporal  Burdett  or 
the  third  corporal  of  the  guard,  I  have  forgotten  his  name  now. 

Q.  In  giving  the  time  you  sent  these  men  out,  did  you  note  it  spe- 
cifically yourself,  or  is  that  given  from  your  recollection? — A.  I  per- 
sonally superintended  the  departure  of  all  the  patrols,  and  the  time  I 
think  is  actually  correct. 

Q.  And  now,  you  say  you  sent  these  patrols  out  personally;  did 
they  report  back  to  you,  or  who  did  they  report  to  s — A.  They  re- 
turned to  the  guardhouse  and  I  saw  them  there  after  their  return.  I 
visited  the  guardhouse  at  9  o'clock,  then  again  a  few  minutes  after 
10,  and  then  again  at  check. 

Q.  And  check  was  at  the  usual  hour  of  11  o'clock? — A.  Eleven 
o'clock ;  yes,  sir. 

Q.  Were  any  men  arrested  and  confined  that  night  for  being  out? — 
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A.  There  were  no  men  confined.  They  were  to  be  brought  bock  to 
the  post ;  the  arrest  was  simply  to  bring  them  into  the  garrison. 

Q.  And  send  them  to  the  quarters — is  that  what  you  mean? — ^A. 
Yes,  sir. 

Q.  There  were  some  men  reported  absent  from  your  company,  was 
there,  when  you  asked  your  first  sergeant  about  8  o'clock,  when  you 
went  out? — ^A.  He  reported  to  me  mat  all  the  men  were  in  except 
two  who  were  on  pass — ^three  who  were  on  pass — and  could  not  be 
found. 

Q.  And  these  three  w^re  whom? — ^A.  Sergt.  George  Thomas,  Pri- 
vate Lee,  and  Private  E3ward  Johnson. 

Q.  Did  you  report  to  Major  Penrose  the  result  of  these  orders ;  this 
patrolling,  I  mean? — A.  I  reported  to  Major  Penrose  at  or  about  9 
o'clock. 

Q.  What  is  your  recollection  as  to  what  you  reported  to  Major 
Penrose  at  that  time? — ^A.  That  I  reported  that  the  patrols  had  been 
sent  out  up  to  that  time,  by  his  instructions,  as  directed  by  him ;  that 
one  or  two  men,  or  three  men,  I  have  forgotten  which,  had  been  found 
and  brought  back,  and  the  patrols  had  not  found  any  other  men  in 
town. 

Q.  But  your  recollection  is  some  two  or  three  men  had  been  found 
and  turned  back  by  the  patrols? — ^A.  Had  been  brought  in;  yes,  sir. 

Q.  Did  you  report  the  absentees  from  your  own  company;  the 
men  on  pass,  if  you  recall? — A.  I  think  I  did;  yes,  sir. 

Q.  Do  you  recall  now  anything  else  you  reported  at  that  time? — 
A.  No,  sir;  I  do  not. 

Q.  Was  it  the  custom  at  Fort  Brown  for  the  officer  of  the  day 
to  receive  the  reports  of  the  first  sergeant,  at  check? — ^A.  Of  the 
noncommissioned  officers  in  charge  of  quarters ;  yes,  sir. 

Q.  That's  what  we  know  in  the  Army  as  check  roll  call? — A. 
Yes,  sir. 

Q.  You  took  that  report  that  night? — ^A.  I  did;  yes,  sir. 

Q.  Were  any  men  reported  absent? — ^A.  No  men  reported  absent. 

Q.  Where  was  it  customary  for  the  officer  of  the  day  to  stand  when 
he  took  check,  or  was  there  any  fixed  place? — ^A.  There  wasn^ 
any  particular  place,  but  we  usually  stood — ^that  is,  I  always  stood 
about  the  center  opposite  B  Company,  on  the  center  walk. 

Q.  Did  the  noncommissioned  officer  of  the  guard  come  up  and 
report  to  you  there? — A.  No,  sir;  I  went  to  the  guardhouse,  after 
taking  check. 

Q.  About  what  time  did  you  go  to  the  guardhouse? — ^A.  At  about 
20  minutes  after  11. 

Q.  And  what  did  you  do  at  the  ^lardhouse  at  that  hour? — ^A.  I 
inspected  the  guard  and  prisoners,  sir. 

Q.  How  many  prisoners  did  you  have,  do  you  recall? — ^A.  I  do 
not ;  no,  sir ;  I  believe  it  was  four. 

Q.  How  long  were  you  at  the  guardhouse  at  that  time? — ^A.  I 
don't  think  it  was  over  five  minutes. 

Q.  And  where  did  you  go  from  there? — A.  From  there  I  went 
down  in  rear  of  the  company  quarters,  passing  in  rear  of  my  own 
company  quarters. 

Q.  Wimt  purpose  had  you  in  going  there? — A.  A  few  days  before 
this  the  first  sergeant  had  notified  me  that  men  returning  from 
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\ii\d  been  in  the  habit  of  sitting  out  on  the  back  porch,  and  talking 
and  di.sturbing  the  other  men,  and  I  had  given  an  order  that  no  men 
were  allowed  out  there  after  retreat,  so  1  went  there  to  see  if  any 
were  sitting  around  on  the  porches. 

Q.  Did  you  see  or  hear  any  men  on  the  porticoes  at  that  time? — 
A.  No:  I  did  not. 

Q.  1  ou  were  satisfied  then  that  your  order  had  been  obeyed  at 
that  time? — ^A.  Yes,  sir. 

Q.  You  said  something  about  an  incident  of  seeing  some  children 
at  this  time.  Tell  us  just  what  occurred. — ^A.  When  at  the  south 
end  of  my  own  barracks  I  saw,  up  on  the  walk  between  B  and  D 
Company,  which  I  supposed  was  a  couple  struggling — ^it  was  not 
very  light — that  is,  the  lights  were  not  very  bright — and  I  unhooked 
my  saber  and  ran  up  there  just  as  hard  as  I  could  go,  and  when  I 
arrived  at  the  point  on  this  walk,  I  found  either  six  or  seven  children, 
held  off  by  a  big,  black  dog  of  one  of  the  companies.  He  was  growl- 
ing, and  they  were  very  much  frightened  and  these  children  were 
swaying  back  and  forth,  running  around  each  other,  or  around  the 
largest  boy  of  the  party,  so  as  to  get  away  from  the  dog,  and  I 
drove  the  dog  off  and  took  the  children  to  about  the  center  of  the 
parade  OTound.  I  knew  nearly  all  of  them  and  asked  them  where 
they  had  been;  they  said  they  had  been  to  a  party  at  the  Cowen 
house;  and  after  taking  them  out  there  I  told  them  they  could  go 
along  home  by  themselves,  and  I  went  back  to  get  my  sentry  and 
inspect  him. 

Q.  About  where  did  you  get  your  sentry  that  you  speak  of? — 
A.  I  found  him  on  the  walk  between  D  and  B  Company,  on  the  walk 
which  runs  in  front  of  the  comi)any  barracks. 

Q.  As  a  matter  of  fact,  the  walk  indicated  on  the  map  there  is 
erroneous,  is  it  not — wrongly  located? — A.  In  front  of  the  oarracks? 

Q.  I  mean  this  walk  passing  dose  to  quarters  9  and  10  and  running 
into  D  Company.  As  a  matter  of  fact,  doesn't  that  come  out  nearly 
at  quarters  8  and  9  and  come  by  B  Company  ? — A.  It  is  right  by  6 
Company ;  not  by  D. 

Q.  Tell  us  whereabouts  you  found  this  sentinel  there  by  B  Com- 
pany.   Can  jou  point  it  out? 


(Witness  indicates  on  map.) 


About  the  intersection,  then,  of  the  walk  we  have  just  spoken 
of  and  the  walk  in  front  of  the  quarters? — ^A.  Yes,  sir;  just  about 
that  point. 

Q.  While  you  are  there  show  us  about  where  you  went  with  these 
children  on  the  parade  ground. — A.  There  is  a  walk  running  down 
the  parade  to  the  center  of  the  administration  building,  and  I  took 
them  out  to  about  that  walk  (indicating  on  map^ . 

Q.  What  kind  of  a  walk  is  that,  old  or  new  ? — ^A.  It  is  an  old  brick 
walk. 

Q.  Rather  grown  up  with  grass? — A.  Very  much  so. 

Q.  About  how  long  were  you  with  this  sentinel  ? — A.  Oh,  a  couple 
of  minutes ;  long*  enough  to  ask  his  special  orders  and  ask  him  some 
about  his  general  orders. 

Q.  To  acquaint  yourself  with  whether  he  was  posted  in  his  du- 
ties?— A.  Familiar  with  his  duties;  yes,  sir. 

Q,  Then  where  did  you  go  ? — A.  From  there  I  went  home. 
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Q.  And  where  is  home!    Where  was  home? — A,  Quarters  No,  11. 

Q.  Did  yon  see  any  sentinel  on  post  Xo*  3  at  that  time? — A.  Yes* 
sir;  I  saw  the  sentinel.  He  was  walking  then  between  Lieutenant 
Lawrason's  house,  which  is  10,  and  my  own, 

Q,  Did  you  examine  him  at  that  time! — A.  Yes,  sir. 

Q.  And  what  sentinel  was  tliat!  Do  you  remember  his  name! — 
A.  No,  sir  J  I  do  not. 

Q,  But  it  was  No*  4;  he  was  on  post  regularly  at  that  time! — 
A,  No.  3. 

Q.  No.  3  I  mean.  And  then  where  did  you  go!^A,  Went  to  my 
own  qiTarterSj  No*  IL 

Q,  ^Y[lilt  did  you  do?— A.  I  first  removed  my  saber;  left  it  on  the 
front  porch  by  the  door* 

Q.  Why!— A.  It  has  been  a  custom  of  mine  to  always  leave  it 
there^  so  I  could  get  it  going  out  in  a  hurry.  I  went  into  the  back 
room  downstairs  where  my  desk  was,  took  the  evening  papers,  and 
looked  at  the  headlines,  and  drank  a  bottle  of  beer.  This  all  took 
about  t-en  minutesj  when  I  went  upstairs^  put  out  the  light,  took  my 
lantern,  which  I  always  keep  burning  at  night,  and  went  up  to  my 
bedroom,  fixed  the  clock  for  reveille,  and  went  to  bed, 

Q.  Did  you  note  the  time  when  you  fixed  your  clock  for  reveille! — 
A*  Yes,  sir. 

Q.  What  time  was  it! — A.  Ten  minutes  to  12. 

Q.  Was  your  clock  right?  Have  you  reason  to  believe  your  clock 
was  right  with  the  post  time! — A.  It  corresponded  with  the  post 
time  \  yes,  sir. 

Q.  Now,  you  say  you  went  to  bed.  What  did  you  do  to  go  to 
bed! — A.  I  removed  my  coat  and  laid  down  with  all  my  clothes  on< 

Q.  Except  your  blouse! — A.  Yes,  sir. 

Q*  Have  your  shoes  on ! — A,  Yes,  sir,  I  would  like  to  add  to  that 
answer.  Slept  as  I  always  have  when  I  have  been  alone  when  officer 
of  the  day. 

Q.  Do  you  want  to  explain  that  further — slept  as  you  always  have. 
I  don't  understand  w^hat  you  mean. — A.  I  mean  with  my  clothes  on, 
as  I  always  have  when  I  have  been  alone. 

Q.  Captain  Macklin^  I  wish  you  w^ould  show  the  court  what  room 
you  slept  in. — A.  (Indicating  on  map,)  A  line  drawn  through  there 
would  divide  the  house  in  half.  There  was  a  room  downstairs  here 
and  one  downstairs  here;  a  room  upstairs  over  this  one  and  one  over 
this  one.  Back  here,  being  the  lagoon,  the  back  room  up  there  is  the 
one  I  used  as  a  bedroom  on  account  of  the  bree?.e  that  came  in. 

(Witness  indicated  the  front  or  main  part  of  the  house  at  No.  11, 
both  downstairs  and  upstairs,  and  in  indicating  a  line  that  would  di- 
vide the  house  in  two  parts  such  line  was  run  from  east  to  west,  pass- 
ing  through  the  middle  of  the  fi"ont  or  main  part  of  the  housCj  or  the 
part  forming  the  T — the  cross  to  the  T.) 

Q.  Then  it  was  the  back  room  in  the  main  part  of  the  bouse! — A. 
Yes. 

Q.  And  not  the  back  room  in  the  L  or  T  part!— A,  Oh,  no;  it  was 
the  natural  bedroom  of  the  house*    The  other  room  no  one  can  live  ia. 

Q.  Why? — A.  Because  it  is  too  hot. 

Q,  Were  you  awakened  that  night!— A*  Yes,  sir* 
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Q.  What  time? — ^A.  I  was  awakened  about  ten  minutes  after  1  or 
a  quarter  after  1. 

Q-  By  what? — A.  By  a  member  of  the  ffuard,  who  told  me  that 
the  commanding  officer  was  looking  everywhere  for  me. 

Q.  Do  you  remember  who  this  man  was? — ^A.  I  think  his  name  is 
Hairston. 

Q.  Charles  Hairston? — ^A.  Yes,  sir. 

Q.  How  did  he  wake  you,  Captain  ? — ^A.  By  running  right  into  the 
room  and  shook  me  or  touched  me  on  the  foot. 

Q.  Had  you  been  awake  before  this? — A.  I  had  been  awake  a  few 
minutes  before  that ;  yes,  sir. 

Q.  Tell  us  about  it. — A.  At  five  minutes  to  1  I  heard  what  I 
thought  was  a  knock  at  the  front  door,  so  answered  "  ves,"  then  got  oflp 
the  l^d,  went  over  and  lit  my  pipe,  looked  at  the  clock  and  saw  it  was 
five  minutes  to  1,  and  said,  "I  must  have  been  mistaken ;  I  was  dream- 
ing; it  isn't  time  for  reveille."  I  thought  it  was  the  bugler  calling 
nie  for  reveille,  and  I  laid  down  again  and  went  to  sleep.  The  man 
did  not  answer  or  say  anything  to  me  other  than  just  knock. 

Q.  At  least  that's  all  you  heard  ? — A.  That's  all  I  heard ;  yes,  sir. 

Q.  Where  did  you  go  then.  Captain,  after  the  man  wakened  you; 
what  did  you  do? — A.  I  went  over  and  reported  to  Major  Penrose  at 
the  main  gate. 

Q.  And  he  was  where? — A.  At  the  main  gate. 

Q.  Did  you  note  who  else  was  there,  if  anyone,  at  that  time? — ^A. 
Yes,  sir;  Mayor  Combe  was  talking  to  the  major  when  I  reported 
to  him. 

Q.  Do  you  remember  what  was  said  by  Major  Penrose  at  that 
time? — A.  He  spoke  to  me;  asked  me  where  I  had  been.  He  told  me 
also  that  he  thought  they  were  afraid  I  was  out  in  town;  that- 1 
had  heard  the  shooting,  and  had  run  over  in  that  direction,  and  prob- 
ablv  been  shot. 

Q.  Said  he  was  afraid  you  had  been  shot? — A.  Yes,  sir. 

Q.  Is  that  all  you  remember  of  it  now  ?  That  is  all  that  he  said  to 
you  at  that  time? — A.  The  whole  conversation  was  something  like 
this:  He  said,  "My  God,  boy,  where  have  you  been?"  I  said, 
"  Over  in  my  house  asleep."  He  said,  "  I  have  hunted  all  over  for 
you.  I  was  afraid  you  had  heard  the  shooting  and  had  run  out  in 
town,  or  run  out  there  on  the  street,  and  been  shot,  and  I  sent  Lyon 
with  his  company  out  in  town  to  find  you."  * 

Q.  Did  he  give  you  any  order  then? — A.  He  gave  me  an  order 
then  to  join  my  company,  also  to  verify  the  company. 

Q.  An  order  to  verify^  the  company? — A.  Yes,  sir;  and  I  think  it 
was  right  at  that  time  he  also  gave  me  the  order  to  inspect  my  ffuns 
as  soon  as  it  was  light  enough  to  see.  Either  then  or  shortly  after- 
wards. 

Q.  Are  these  two — the  second  you  are  not  so  certain  of — the  only 
orders  you  recall  as  his  having  given  you  at  that  time? — A.  Well,  I 
was  directed  to  put  mv  company  on  the  line,  in  line  of  skirmishers. 

Q.  Not  at  that  time? — A.  No;  just  shortly  afterwards. 

Q.  What  did  you  do  when  he  told  you  to  verify  your  company? — 
A.  I  had  the  men  assembled,  had  the  first  sergeant  call  the  roll,  and 
he  didn't  do  it  very  well,  so  I  called  the  roll  myself;  had  all  the  men 
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step  forward  one  pace  so  I  could  clearly  see  them ;  walked  down  the 
line  and  examined  them,  and  then  I  also  counted  the  men  and  verified 
them. 

Q.  Where  were  you  when  you  did  that  with  your  company? — ^A. 
Eight  in  front  of  my  own  company  quarters  under  the  street  lamp. 

Q.  Then  you  had  taken  them  from  the  wall  to  that  point? — ^A.  xes, 
sir. 

Q.  You  were  satisfied  in  your  own  mind  that  all  the  men  were  pres- 
ent at  that  time  that  should  have  been  ? — A.  Yes,  sir. 

Q.  Were  you  subsequently  ordered  to  put  your  men  at  some  of^er 
place? — A.  Yes,  sir. 

Q.  You  did  so?— A.  Yes,  sir. 

Q.  About  what  time  was  that? — A.  I  think  shortly  after  2  o'clock; 
I  am  not  quite  positive  about  that,  though. 

Q.  What  did  you  do;  remain  on  guard  all  night  then? — ^A.  Yes, 
sir. 

Q.  You  testified  to  that? — ^A.  Yes,  sir. 

Q.  Where  was  your  headquarters  at  that  time? — A.  My  head- 
quarters  was  at  the  main  gate. 

Q.  What  were  your  orders  about  passing  men  in  and  out? — A.  No 
one  was  allowed  to  pass  in  or  out.  No  one  allowed  to  pass  out  at  all; 
no  one  allowed  in  except  the  mayor  of  Brownsville,  which  was  after- 
wards changed  so  as  to  allow  persons  in  that  he  gave  a  pass  to ;  not 
that  night,  though. 

Q.  Passing  on  now  to  the  question  of  the  inspection.  Did  you  in- 
spect your  guns  the  following  morning? — ^A.  Yes,  sir. 

Q.  About  what  time? — A.  Started  in  about  quarter  of  6. 

Q.  Was  it  as  soon  as  it  was  light  enough  to  see? — A.  Just  as  soon 
as.it  was  light  enough;  yes,  sir.  I  went  out  on  the  parade  and 
took  reveille,  and  then  came  back  and  started  in  a  few  minutes  after- 
wards. 

Q.  Reveille  was  at  6.30? — A.  Yes,  sir. 

Q.  And  it  would  be  a  few  minutes  after  that  before  reports  were 
made  to  you  ? — A.  Yes,  sir. 

Q.  So  you  went  back  from  your  performance  of  your  duties  at 
reveille  and  commenced  your  inspection? — ^A.  Yes,  sir. 

Q.  Did  you  go  through  all  the  guns? — A.  I  went  through  every 
gun  I  had. 

Q.  Did  you  find  any  gims  in  your  company  that  were  powder- 
stained? — A.  No,  sir;  not  in  any  way. 

Q.  You  arc  satisfied  that  at  that  time  there  were  no  powder-stained 
guns  in  your  company ? — A.  Yes,  sir;  perfectly  satisfied. 

Q.  What  did  you  do  after  you  inspected  the  company? — ^A.  Game 
back  by  the  road  leading  from  the  quartermaster  storehouse  to  the 
guardhouse  and  inspected  the  guard. 

Q.  Did  .you  find  anvthing? — A.  No,  sir. 

Q.  You  inspected  all  the  guns  of  the  guard? — A.  Yes,  sir. 

Q.  Did  you  find  any  guns  that  were  powder-burned? — A.  No,  sir; 
none  at  all. 

Q.  Were  you  relieved  from  the  wall  that  morning  before  9  o'doek 
for  any  purpose? — A.  No,  sir:  I  think  I  was  relieved  at  9  or  about  9. 

Q.  Wasn't  your  company  relieved  for  breakfast  by  B  Company t— 
A.  Yes,  sir. 
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Q.  About  what  time  was  that? — A.  About  7.80. 

Q.  Or  immediately  after  their  inspection  was  completed? — A» 
Yes,  sir. 

Q.  And  then  you  went  back  on  guard? — A.  Eight  after  that,  and 
stayed  until  9. 

The  court  then  took  a  recess  until  2  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  judge-advocates,  the  accused,  his  coun- 
sel, and  the  reporter  resumed  their  seats. 

The  witness,  Capt.  Edgar  A.  Macklin,  was  reminded  by  the  judge- 
advocate  that  he  was  still  under  oath. 

CROSS-EXAMINATIOJr   CONTINUED. 
QUESTIONS  BY   COUNSEL  FOB  THE  ACCUSED. 

Q.  As  I  understand,  this  morning  you  stated  that  you  reported  to 
Major  Penrose  about  1.15,  and  that  his  order  that  you  got  was  to 
take  command  of  vour  companv  ? — A.  Yes,  sir. 

Q.  And  the  next  was  to  veri^  the  company? — A.  Yes,  sir. 

Q.  Who  was  in  command  of  the  company  at  that  time? — ^A.  Lieu- 
tenant Grier  had  been  placed  in  command  of  my  company  owing  to 
my  not  being  present. 

Q.  Were  you  ordered  to  repoil  absentees? — ^A.  Yes,  sir. 

Q.  Did  you  do  so? — ^A.  Yes,  sir. 

Q.  And  you  reported A.  I  reported  that  I  had  45  men  present, 

that  the  ab^fitees  were  8  men  on  pass,  4  men  on  guard 

Q.  We  will  take  that  up  in  a  minute.  Now,  what  was  the  next 
order  you  got  from  Major  Penrose  after  that? — A.  It  was  to  take 
position  along  the  line  extending  from  in  rear  of  D  Company'^ 
quarters  over  to  the  quartermaster  storehouse;  that  in  case  of  ail 
attack  the  men  behind  the  wall  were  to  remain  in  their  positions;  the 
other  men  were  all  to  be  instructed  to  fall  back  on  the  parade  ground 
and  lie  down ;  that  under  no  circumstances  was  any  man  to  fire  unlesB 
he  had  a  direct  order  from  a  commissioned  oflScer. 

Q.  Was  there  any  orders  about  an  alarm--^ving  the  alarm — or 
anything  of  the  sort  in  this  connection  ? — A.  T^U,  in  case  a  party  of 
men  were  seen  approaching  the  post,  the  man  was  to  immediately 
give  the  alarm. 

Q.  And  then *f all  back? — A.  And  then  fall  back;  yes,  sir. 

Q.  And  what  was  the  next  order  you  got,  as  company  commander — 
to  inspect  your  rifles? — A.  Inspect  my  rifles  as  soon  as  it  became  light 
enough  to  see. 

Q.  Was  anything  said  about  inspecting  the  ammunition  ? — A.  Yes, 
sir;  also  to  inspect  mv  ammunition  and  verify  it. 

Q.  Now,  tell  us  what  the  result  of  this  roll  call  of  yours  made  in 

•  obedience  to  the  orders  of  the  commanding  oflScer,  as  you  testified, 

was  made  on  company  parade,  as  to  the  number  of  men  present  and 

absent? — A.  The  result  was  that  I  found  45  men  in  ranks;  there  were 

3  men  away  from  the  company — away  from  the  garrison. 

Q.  Where  were  they — on  detached  service? — A.  Two  were  on 
detached  service,  1  at  Fort  Bayard,  N.  Mex.,  and  the  other  at 
Kansas  City,  on  furlough.    In  the  post  not  present  with  the  company, 
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were  4  men  on  guard,  1  in  the  hospital,  2  in  confinement,  1  sleeping  at 
fiieutenant  Higgins's  quarters,  1  at  Major  Penrose's,  and  there  were  3 
men  out  on  pass  and  2  men  at  the  Government  corral. 

Q.  Making  a  total  of ^A.  Making  a  total  of  62  men. 

Q.  Now,  did  you  make  a  check  up  of  your  rifles  at  this  time? — ^A. 
The  rifles  out  in  the  hands  of  the  men— I  examined  all  the  men  and 
found  they  each  had  a  rifle.  The  rifles  in  the  storeroom  were  not 
checked  until  the  morning  of  August  14,  the  following  morning. 

Q.  Were  there  any  rifles  not  in  the  hands  of  the  men  and  not  in 
the  storeroom? — A.  Yes,  sir;  there  were  2,  one  in  the  possession  of 
Lieutenant  Hay,  who  was  a  competitor  at  the  rifle  competition  at 
Fort  Sill,  and  another  one  in  the  possession  of  my  first  sergeant,  who 
was  also  a  competitor  at  the  same  place. 

Q.  How  many  rifles  were  you  accountable  for  altogether? — A. 
Seventy. 

Q.  You  say  there  were  2  at  Foi-t  Sill  and  45  in  the  hands  of  the 
men  ? — ^A.  Yes,  sir. 

Q.  That  leaves A.  Thirteen  to  be  accounted  for. 

Q.  Twenty-three  to  be  accounted  for. — A.  Twenty-three. 

Q.  Where  were  they  ? — A.  All  the  balance  of  the  rifles  were  in  the 
storeroom  in  the  field  chest. 

Q.  How  many  rifles  did  you  have  out  of  the  storeroom  alto- 
gether?— A.  I  had  57.  Every  man  was  equipped  with  a  rifle  except 
the  2  musicians. 

Q.  Now,  where  were  the  rifles  that  were  not  in  the  hands  of  the 
floien,  not  in  the  storehouse,  and  not  at  the  rifle  range? — ^A.  They  were 
locked  in  the  gun  racks. 

Q.  Did  you  check  those  up  that  night? — ^A.  I  did;  yes,  sir. 

Q.  Did  any  of  those  men  who  were  absent — that  you  have  named 
oyer  as  being  absent  from  the  post,  except  the  guard — ^have  their 
rifles  with  them? — A.  They  did  not;  no,  sir. 

Q.  And  the  men  you  stated  were  out  of  quarters? — A.  They  were 
all  locked  in  the  gun  racks.  There  was  a  uniform  order  that  all 
guns  belonging  to  men  who  were  on  extra  or  special  duty  would  re- 
main in  the  Quarters  in  the  gun  racks. 

Q.  Were  all  your  gun  racKs  in  perfect  condition  when  you  looked 
at  them  that  night? — ^A.  No,  sir;  they  were  not;  there  were  two  of 
them  that  had  been  damaged,  and  I  called  for  the  noncommissioned 
officer  in  charge  of  quarters — the  first  sergeant  reported  to  me  also — 
and  reported  to  me  that  these  gun  racks  had  been  broken  open  by  an 
accident. 

Q.  You  know,  now,  about  that  personally? — A.  No,  sir;  except 
the  simple  report. 

Q.  What  was  done  witli  these  gim  racks — these  injured  gun 
racks? — A.  The  following  morning  I  reported  to  the  quartermaster, 
Lieutenant  Grier,  to  have  them  repaired,  and  he  gave  me  an  order, 
and  I  directed  the  (juartennastcr-sergeant  to  send  them  to  the  post 
blacksmith  for  repairs. 

Q.  Do  vou  know  what  instructions  you  gave  in  sending  them  over 
there  to  be  repaired? — A.  Yes.  sir;  I  gave  orders  to  tne  quarter- 
master-sergeant to  have  the  cr\iu  racks  put  on  the  back  porch,  and  for 
him  to  go  to  the  provost  sergeant  and  get  a  team  and  have  them 
hauled  to  the  post  blacksmith  shop. 
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Q.  Were  the  others  damaged  at  all? — ^A.  There  were  some  marks 
on  them,  but  not  damaged  to  the  eictent  of  being  in  need  of  any 
repairs. 

Q.  Did  your  artificer  do  any  work  on  them? — ^A.  Yes,  sir;  he  fixed 
one  of  them  where  the  block  turned,  and  he  nailed  it  together  after- 
wards. 

Q.  Did  you  get  an  order  from  Lieutenant  Grier,  as  quartermaster, 
to  have  these  repaired? — A.  Yes,  sir. 

Q.  And  they  were  so  repaired? — ^A.  Yes,  sir. 

Q.  Do  you  recall  the  general  nature  of  the  injuries  to  these  arm- 
racks  that  were  reported  by  you  to  Lieutenant  Grier,  the  quarter- 
master?— A.  The  damage  was  about  the  staple  near  where  the  lock 
joins — ^where  the  lock  goes  through,  rather. 

Q^  How  was  this  damage  committed,  apparently? — ^A.  To  all  ap- 
pearances it  had  been  done  by  an  ax. 

Q.  Were  the  locks  injured,  or  any  of  them? — ^A.  The  lock  of  one 
of  them  was  injured. 

Q.  In  what  way? — ^A.  It  had  been  cut  in  two  on  the  hinge  by  an 
ax — ^what  I  took  to  be  an  ax. 

Q.  Well,  what  part  of  them  were  injured  with  the  ax  opposite 
the  lock;  was  it  the  band  that  holds  it  m  there? — A.  Yes,  sir;  the 
band  was  very  much  bent  and  twisted. 

Q.  Were  the  staples  injured — ^the  staples  that  fasten  the  band 
on? — A.  Where  the  bands  join  together? 

Q.  I  mean  where  you  pull  the  bands  around  and  fasten  onto  the 
staple,  and  then  insert  the  lock  that  locks  the  top  of  the  gun  in. — A^ 
That  staple  was  damaged. 

Q.  In  both  of  them,  or  in  one? — A.  As  near  as  I  can  recall,  only 
in  one. 

Q.  Is  your  recollection  very  accurate  about  these  injuries? — ^A. 
Yes,  sir;  I  feel  quite  positive  about  them. 

Q.  Do  you  rememoer  how  long  it  took  to  repair  those? — ^A.  I 
don't  believe  it  was  over  an  hour,  sir. 

Q.  You  have  reason  to  believe  that  these  were  sent  down  in  the 
provost  wagon  the  following  morning? — A.  Yes,  sir. 

Q.  Well,  now,  as  far  as  you  know,  was  one  or  both  of  the  other 
racks  unlocked  that  night  or  not,  or  do  vou  know  of  your  own 
knowledge  whether  they  were  unlocked? — A.  I  really  couldn't  say; 
I  do  not  know. 

Q.  But  you  personally  checked  up  your  rifles  at  that  time,  and  you 
are  certain  that  all  of  the  rifles  that  you  are  accountable  for  were 
either  in  the  hands  of  the  men  or  just  where  you  placed  them? — ^A. 
To  mv  entire  satisfaction. 

Q.  t)id  you  report  to  Major  Penrose  the  result  of  your  roll  call 
before  or  after  making  this  inspection,  if  you  remember? — A.  After 
checking  the  rifles  in  the  hands  of  the  men;  immediately  after  that. 

Q.  After  checking  the  rifles  in  the  hands  of  the  men? — A.  Yes; 
the  other  rifles,  as  I  have  already  stated,  I  didn't  check  until  the 
following  morning. 

Q.  By  the  rifles  in  the  hands  of  the  men,  do  you  mean  the  entire 
57  that  were  out  of  the  storehouse? — A.  No;  I  mean  the  rifles  that 
were  in  the  hands  of  the  men  who  were  out  in  front  of  my  company 
and  the  rifles  that  were  in  tlie  gun  racks. 
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Q.  Do  you  remember  what  you  reported  to  Major  Penrose  at  this 
tiDie?^A,  I  don't  recall  it  now;  no,  sir, 

Q.  You  didn't  report  anything  more  than  that  your  rifles  were  ac- 
counted  for? — A*  That  is  all;  and  that  my  men  were  accounted  for^ 
except  three  men  out  on  pass. 

Q.  Did  you  examine  your  rifles  the  next  morning  that  were  packed 
away  ?— A,  Yes,  sir;  all  of  them,  and  my  revolvers. 

Q,  What  condition  did  you  find  those  rifles  in  that  were  packed 
awayl~A.  I  found  them  just  about  the  same  condition  as  when  we 
had  packed  them  at  Fort  Niobrara,  with  cosmolinc  oil  on  them,  and 
,  unused. 

Q.  WTiat  condition  was  the  package  containing  them?— A.  The 
Beals  were  unbroken. 

Q.  Just  as  thev  had  been  sealed  at  Niobrara! — A.  Yes,  sir;  with 
the  ordnance  seals, 

Q.  Now  tell  the  court  what  condition  your  pistols  were  in.  Were 
any  of  those  in  the  hands  of  the  men?^A.  Noj  sir;  there  was  not — 
the  pistols  were  in  the  storeroom,  except  one  that  was  in  my  own  pos- 
^esfiion;  I  had  to  send  for  it  that  night  after  I  had  reported  to  Major 
Penrose,  and  the  others  were  in  the  storehouse,  nine  of  them. 

Q.  You  were  accountable  for  ten!— A.  Yes,  sin 

Q.  In  what  condition  did  you  find  those? — A.  They  were  all  cov- 
ered with  oil,  and  had  been  undisturbed. 

Q,  Now,  Capt^ain,  in  regard  to  your  ammunition.  Wliat  kind  of 
ammunition  did  you  come  from  Fort  Niobrara  with  in  the  hands  of 
the  men! — A,  Each  man  in  my  company  had  20  rounds  of  the 
Springfield  ammunition. 

Q,.  The  ordinary  steel -jacketed  bullet?— A.  Yes,  sir, 

Q.  Did  you  change  that  at  all  after  you  got  to  Brownsville? — 
A*  Yes,  sir;  within  two  or  three  days  after  arriving  at  Brownsville 
I  had  all  of  this  ammunition  taken  in  and  issued  every  man  of  the 
company  10  rounds  of  what  is  known  as  the  guard  ammunition. 

Q.  That  is  the  reduced  charge  with  the  lead  bullets? — A.  YeSjSir, 

Q,  And  this  ammunition  was  kept  where,  by  the  men! — A.  This 
ammunition  was  kept — ^they  used  the  leather  belt,  and  they  were 
issued  in  the  McKeever  cartridge  box, 

Q.  Wlien  you  took  up  this  ammunition  what  was  done  with  it!— 
A*  It  was  put  in  one  of  the  regular  ammunition  boxes  and  screwed 
down  and  sealed* 

Q.  Now,  when  you  check  up  your  ammunition — wlien  did  you 
check  up  your  ammunition?— ^A.  My  ammunition  was  checked  the 
next  morning  at  about  7.30. 

Q,  Eight  in  that  connection,  had  an  issue  been  made  the  night 
before  to  your  company!— A,  Yes,  sir. 

Q.  You  were  not  present  at  that  issue! — A.  No^  sir. 

Q,  Were  you  informed  how  much  had  been  issued! — A*  Well,  the 
cjuartermaster-sergeant  reported  to  me  and  also  Lieutenant  Grier 
informed  me  that  ne  had  opened  one  box,  1,200  rounds. 

Q.  An  original  package?^ A.  Yes;  and  had  distributed  them  to 
the  men,  but  lie  didn't  know  how  many  he  had  given  to  each  man, 

Q.  Did  you  check  that  up ! — A.  Yes,  sir. 

Q.  What  condition  was  all  the  rest  of  your  ammunition  in? — 
A.  *Tust  as  I  had  sent  it  from  Niobrara,  except  this  one  box  that  had 
been  opened  by  Lieutenant  Grier — in  his  presence. 
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Q.  And  the  box  that  you  had  repacked  and  sealed? — ^A.  Just 
where  it  had  been  placed  when  it  was  picked  up,  undisturbed. 

Q.  Were  any  of  those  seals  broken? — ^A.  No,  sir. 

Q.  Before  you  left  Niobrara,  had  you  taken  any  pains  about  see- 
ing what  ammunition  your  men  had  in  their  personal  possession? — 
A.  Yes,  sir. 

Q.  what  was  that? — ^A.  After  the  completion  of  the  target  prac- 
tice, which  was  in  the  latter  part  of  June,  I  ^ve  an  order  to  the 
company  one  Saturday  momins  that  all  ammunition  in  the  hands  of 
men  was  to  be  turned  m\  that  1  would  make  frequent  inspections  to 
see  that  there  were  none  in  the  lockers,  and  if  I  found  any  man  with 
any  bullet  ammunition  at  all  that  I  would  prefer  charges  against 
him.  All  the  ammunition  for  the  following  Saturdays — ^two  Satur- 
days following — I  made  inspections  of  the  lockers  and  in  some  cases 
had  barrack  ba^  opened  and  the  contents  thrown  on  the  floor,  and 
as  a  result  I  think  I  got  in  every  round  of  ammunition  that  was  in 
the  hands  of  my  men.  Then  they  had  nothing  further  than  the 
guard  ammunition,  which  was  10  rounds.  Later  I  received  an  order 
uiat  each  man  was  to  carry  20  rounds  of  ammunition  on  the  train, 
so  I  had  to  open  up  a  box  to  issue. 

Q.  Then  wnen  you  took  this  up,  this  20  rounds,  did  the  men  have 
it  all,  or  was  it  all  turned  in? — A.  It  was  all  turned  in  and  there  was 
none  issued. 

Q.  The  time  that  I  refer  to,  Captain,  was  when  you  came  from 
Niobrara,  arrived  at  Brownsville,  and  took  up  this  steel-jacketed  am- 
munition and  reissued  your  10  rounds.  Were  these  20  rounds  per 
man  all  accounted  for  at  that  time? — ^A.  Yes,  sir. 

Q.  And  that  is  the  time  that  it  was  packed  away  and  the  package 
sealed? — A.  Yes;  all  of  them. 

Q.  Were  your  packages — ^you  stated,  I  think,  that  all  your  packages 
the  following  day  were  in  original  packages,  all  your  packages  of 
ammunition  were  in  sealed  packages? — A.  All  were  in  sealed  pack- 
ages; there  was  this  surplus  that  wasn't  an  original  package;  there 
was  one  as  it  comes  from  the  ordnance  department. 

Q.  Were  all  these  seals  unbroken,  of  all  the  packages? — A.  Yes, 
sir;  all  of  them. 

Q.  When  you  said  surplus  you  mean  that  you  had  ammunition 
surplus? — A.  No,  sir;  I  do  not. 

Q.  The  ammunition  that  you  had  on  hand  corresponded  with  your 
returns? — A.  Yes,  sir. 

Q.  Captain,  how  many  keys  did  each  gun  rack  have  in  your  com- 
pany?— A.  Two. 

Q.  Two  to  each  lock? — A.  Yes,  sir;  two  to  each  lock ;  two  locks  on 
the  gun  rack. 

Q.  Where  were  those  kept?— A.  They  are  usually  kept,  or  have 
been  in  my  company,  one  set  in  use  by  the  noncommissioned  officer 
in  charge  of  quarters,  who  had  orders  to  verify  the  guns  night  and 
morning,  especially  when  he  turned  over,  and  the  other  set  was  kept 
in  the  quartermaster's  storeroom,  or  in  my  company's  storeroom. 

Q.  Tney.were  in  the  charge  of  the  quartermaster-sergeant? — ^A. 
Yes,  sir. 

Q.  And  you  happened  to  know  personally  where  he  kept  them? — 
A.  Yes,  sir;  he  kept  them  in  the  field  desk,  to  which  he  carried  the 
key. 
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Q.  So  that  one  set  was  on  a  ring,  turned  over  daily  to  the  noncom- 
missioned officer  in  charge  of  the  room,  and  the  mns  checked  up,  and 
the  other  was  kept  in  the  field  desk,  to  which  the  quartermaster- 
sergeant  had  a  key? — ^A.  Yes,  sir;  and  I  don't  think  anybody  else 
knew  where  they  were. 

Q.  Who  was  your  quartermaster-sergeant  at  that  time? — ^A-  George 
W.  McMurray. 

Q.  How  much  service  did  he  have? — ^A.  He  enlisted  in  1898;  he 
was  quite  an  old  man,  but  he  hadn't  had  any  service  previous  to  '98, 
as  I  recall  it. 

Q.  Now,  you  testified  that  you  made  an  inspection  the  following 
morning  as  soon  as  it  was  light  enough  to  see? — A.  Yes,  sir. 

Q.  Did  you  find  any  guns  at  all  that  raised  any  suspicion  in  your 
mind  at  all  as  having  been  fired? — A.  No,  sir;  not  in  the  least.  I 
found  a  few  that  looked  dirty,  and  on  these  I  used  my  handkerchief, 
but  I  didn't  find  anything  at  all. 

Q.  What  did  you  report  to  Major  Penrose  as  the  result  of  that 
inspection  ? — A.  1  reported  to  him  that  I  had  found  no  rifles^  in  my 
company  or  in  the  guard  that  were  dirty;  that  showed  any  signs  of 
firing. 

Q.  Do  you  remember  when  and  where  you  reported  that? — A^  I 
think  the  major  waited  at  the  gate  for  me  while  I  was  away,  and  T 
made  the  report  at  the  gate;  I  had  to  go  all  along  the  line  and  in- 


spect my  sentinels. 
Q.  Well, 


you  reported  specifically  that  you  found  nothing  sus- 
picious about  any  of  your  guns  or  or  the  guards? — A.  Yes,  sir. 

Q.  Did  you  make  any  report  to  him  about  your  ammunition? — ^A. 
Yes,  sir;  that  report  was  made  about  10.30  that  morning  at  the 
adjutant's  office. 

Q.  And  what  did  you  report  to  him  at  that  time  about  that? — ^A.  I 
reported  to  him 

Q.  About  the  ammunition,  I  mean. — A.  I  reported  to  him  that  I 
had  examined  my  ammunition  and  found  it  all  mtact. 

Q.  Captain,  did  your  men  have  their  own  rifles  that  night? — ^A. 
Very  few. 

Q.  Very  few  of  them  had  their  own  rifles? — A.  Yes,  sir. 

Q.  You  discovered  that  in  your  inspection? — A.  Yes,  sir;  and  I 
permitted  (juite  a  good  many  men  on  that  line  to  exchange  rifles  who 
had  adjoinmg  posts. 

Q.  When  was  that? — A.  That  was  when  I  was  inspecting  those 
rifles  the  following  morning;  I  don't  recall  that  I  found  one  man 
that  had  his  own  rifle. 

Q.  There  was  so  many  of  them  that  didn't  have  their  own  rifle 
that  you  noted  the  fact? — A.  Yes,  sir;  it  was  very  noticeable. 

Q.  Was  your  guard  ammunition  all  right,  too? — ^A.  Yes,  sir. 

Q.  Do  you  remember  how  much  pistol  ammunition  you  had,  and 
where  it  was? — A.  No;  I  can't  tell  you  how  much  I  had,  but  that 
was  in  the  box  that  never  had  been  opened  while  I  was  there,  b^»,use 
that  night  I  wanted  to  get  10  rounds  for  my  own  pistol,  and  the 
quartermaster-sergeant  told  me  it  would  take  too  long  to  open  the 
box,  and  Lieutenant  Lawrason  loaned  me  10  rounds. 

Q.  About  what  time  were  you  relieved  the  next  day? — ^A.  About 
7.30, 1  think;  between  7.30  and  8. 
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Q.  You  now  refer  to  what — ^being  relieved  from  the A.  From 

the  guard  for  breakfast. 

Q.  When  did  you  come  oflP  officer  of  the  day,  about,  do  you  remem* 
ber? — A.  Ten  o'clock,  I  think;  between  9.30  and  10. 

Q.  Do  you  remember  anything  about  what  was  done  with  your 
guard  that  mominjg  after  they  were  relieved  from  guard? — ^A.  Yes, 
sir;  I  do.  I  had  mstructions  from  the  commanding  officer  to  have 
my  guard  marched  by  its  commander  to  the  adjutant's  office  and 
there  report  to  him,  and  this  was  done. 

Q.  Do  you  know  personally  what  the  purpose  of  that  order  was?— 
A.  I  knew  it  was  for  an  investigation.  I  wasn't  present  at  the  investi- 
gation. 

Q.  Do  you  know,  as  a  matter  of  fact,  that  the  guard  was  reported 
there? — A.  Yes,  sir;  I  saw  them  go  there  myself. 

Q.  And  you  gave  the  order  yourself  ? — A.  Yes,  sir. 

Q.  How  was  that  order  given  to  you,  do  you  remember? — ^A.  It 
was  sometime  early  in  the  morning.  Major  Penrose  was  with  me 
for  about — well,  off  and  on  all  the  morning  we  were  together,  and  I 
don't  recollect  the  exact  time. 

Q.  Did  he  give  you  any  other  order  about  an  investigation  that 
morning? — A.  Yes;  told  me  to  make  an  investigation  of  the  men  in 
my  company,  find  out  what  they  knew,  also  to  select  certain  men — 
the  men  that  I  had  the  most  confidence  in — to  appeal  to  them  and 
try  to  get  them  to  go  among  the  men  and  find  out  what  they  could 
and  make  a  report  to  us.    This  was  done. 

Q.  Did  you  personally  investigate  your  different  men? — ^A.  I  did; 
every  man  in  the  company. 

Q.  The  statements  were  taken  down  of  every  man  that  you  investi- 
gated?— A.  Yes,  sir;  I  took  a  statement  from  every  man  of  just 
what  he  had  to  say.  This  statement  was  afterwards  put  in  the  form 
of  an  affidavit. 

The  court  then  took  a  recess  until  2.45  o'clock  p.  m.,  to  enable  coun- 
sel to  find  some  papers,  at  which  time  the  members  of  the  court,  the 
judge-advocates,  the  accused,  his  counsel,  and  the  reporter  resmned 
their  seats. 

(The  reporter  reads  last  question  and  answer,  at  request  of  counsel 
for  the  accused.) 

Q.  Was  this  put  in  the  affidavit  in  the  case  of  every  man  in  the 
company? — A.  All  except  those  who  were  in  confinement  at  Fort 
Sam  Houston. 

Q.  And  those  you  were  not  able  to  reach  at  the  time  you  wanted 
to  nut  it  in  the  form  of  an  affidavit  ? — A.  No,  sir. 

Q.  Your  main  guard  was  increased,  so  far  as  the  general  guard 
of  the  post  was  concerned,  wasn't  it.  Captain,  at  the  time  you  got 
out  there? — A.  Increased  by  my  company;  yes,  sir. 

Q.  Now,  was  it  the  practice  at  your  post  to  inspect — was  it  your 
practice  to  inspect  your  guard  between  midnight  and  reveille  at  all 
posts? — A.  No,  sir. 

Q.  That  was  left  to  the  officer  of  the  day  himself? — A.  It  was  left 
to  his  discretion. 

Q.  In  the  absence  of  any  special  instructions  from  the  command- 
ing officer  ? — A.  Yes,  sir. 
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Q.  Didn't  you  visit  your  mtard  and  exerdse  a  good  many  more 
precautions  after  receiving  mat  order  from  Major  Penrose,  about 
a  quarter  to  6,  than  ordinarily? — A.  I  don't  think  so.  I  have  always 
pone  to  the  guard  a  good  many  times  in  my  tour;  frequently  make 
inspections  between  12  o'clock  and  reveille,  very  frequently. 

Q»  But  sending  out  of  patrols  and  going  downtown  yourself  was 
rather  out  of  the  ordinary? — A-  Yes,  sir;  that  was,  indeed.  We  bad 
I  never  had  any  occasion  to  send  out  patrols  before* 

Q-  So  you  regard  those  as  extra  precautionSj  would  you  not! — A* 
Oh,  yes,  indeed. 

Q,  Captain,  how  manv  shells  did  you  find  when  you  went  out  there 
the  following  morning? — A.  To  the  best  of  my  recollection  it  w^ 
seven  shells  and  five  cRps, 

Q.  It  was  light  enough  to  see  at  that  time  ? — A,  Yefi,  sin 

Q-  And  they  were  all  found  where?— A.  They  were  all  found  in 
the  roadway,  in  the  road  that  ran  along  the  gan-ison  wall  directly  in 
the  rear  of  B  Company's  sink,  right  almost  at  the  mouth  of  the  alley. 

Q.  Inside  or  outside  the  garrison?^ A.  Outside  the  garrison,  m 
the  roadway. 

Q.  Inside  or  outside  the  mouth  of  the  alley  itself? — A,  Outride; 
it  was  really  in  the  other  street* 

Q,  That  is  to  say,  it  was  on  the  road? — A.  It  wa?  on  the  road.  I 
don't  know  the  name  of  that  road  that  runs  along  there. 

Q.  It  is  what  is  marked  ''  road  "there  on  the  map,  is  it  I — ^A*  Yes, 
sir ;  I  can  show  you  exactly  where  it  was, 

Q.  Just  go  and  show  us  exactly  where  it  was. — ^A,  (Witness  goes 
to  map.)  This  is  not  exactly  right;  it  should  be  a  little  over  here 
farther*    The  shells  were  found  about  that  position. 

Q.  About  the  middle  of  the  road? — A.  Yes,  sir;  looking  right 
straight  down  the  road, 

Q.  And  the  sink  should  be  farther  to  the  east  ?^ A,  Yes,  sir, 

Q*  So  as  to  cover  the  alley  ? — A.  Yes,  sir, 

Q,  Captain,  while  you  are  there,  wasn't  there  some  other  house  be- 
tween that  sink  and  the  gate,  inside  the  garrison? — A.  There  is 
another  house  right  there. 

Q.  A  little  to  the  west  of  the  letter  B,  but  close  to  the  garrison 
wall?— A.  It  was  as  close  as  the  other  one  was. 

Q.  Do  you  know  what  that  was  used  forl^A,  That  was  an  oil 
house,  we  all  had  that  back  of  every  company  quarters;  they  should 
be  all  along  there* 

Q,  About  how  large  was  that,  how  broad  and  how  high?  By 
broad  I  mean  what  length  along  the  wall  would  you  say?— -A.  That 
was  a  building  that  was  easily  10  or  12  feet  wide,  about  8  feet  high,  a 
pretty  good-sized  building. 

Q.  Do  you  remember  what  it  was  made  of? — ^A.  Wood*  It  wa$ 
about  6  or  7  feet  deep* 

Q,  You  have  told  about  the  Newton-Tate  affair.  As  I  understood 
you,  that  occurred  on  the  5th,  or  the  Sunday  previous  to  pay  day,  is 
that  your  recollection? — A.  Yes,  sir;  that  is  the  day  it  occurred. 

Q.  Now,  you  have  told  the  court  the  result  of  your  investigation. 
When  did  you  report  that  to  Major  Penrose,  if  you  remember? — A- 
The  affair  of  Tate  and  Newton  I  reported  or  told  the  Major  that 
night,  but  I  made  an  official  report  in  his  office  the  next  morning. 
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Q.  With  what  result? — ^A.  The  Major  directed  me  to  try  and  use 
every  endeavor  to  find  out  who  the  man  was  that  hit  Kewtou,  and 
sometime  on  Monday  I  went  downtown,  as  I  have  stated  before,  io 
the  bank — I  have  forgotten  the  name  of  the  bank  now — and  saw  the 
cashier,  whom  I  had  met  several  times,  and  asked  him  if  he  had  heard 
anything  of  the  affair,  and  he  said  yes.  He  seemed  rather  reluctant 
to  talk,  but  he  said  yes,  he  had  heard  of  the  affair,^  and  also  gave 
me  the  name  of  the  man  that  he  had  heard  that  hit  Newton,  also 
the  name  of  the  collector  of  customs,  Mr.  J.  V.  Vann,  I  think  he 
said,  and  I  gave  this  name  to  the  Major,  and  the  Major  told  me  after- 
wards that  ne  had  written  a  letter  to  the  collector  of  customs,  and 
that  the  collector  of  customs  wasn't  at  home,  but  was  away  on  a  short 
leave. 

Q.  When  this  man  Newton,  whom  you  ^  said  was  very  collected  or 
calm,'  or  some  such  expression,  reported  this  to  you,  what  did  you  say 
to  him? — A.  I  said,  "very  well,  Newton,  I  will  lay  the  entire  matter 
before  the  commanding  officer  to-morrow  morning." 

Q.  After  vou  had  laid  this  matter  before  the  commanding  officer, 
did  you  see  Newton  in  regard  to  the  matter?— A.  I  saw  him  the  next 
morning  between  10  and  12,  and  talked  to  both  Newton  and  Lips- 
comb. 

Q.  What  did  you  do  to  them  then — did  vou  take  their  statements 
down  at  that  time  or  any  time? — ^A.  I  ma5e  a  written  statement  in 
each  case,  and  this  memorandum — I  don't  know  what  became  of  it, 
but  I  made  a  memorandum  of  what  they  had  to  say  at  that  time. 

Q.  Do  you  know  of  your  own  knowledge  whether  they  made  affi- 
davits about  that? — ^A.  No;  I  do  not. 

Q.  Did  you  tell  them  anything  about  what  you  were  doing — tell 
this  man  Newton? — A.  Yes,  sir;  I  told  Newton  that  we  had  found  out 
the  name  of  the  man  who  had  hit  him,  and  also  that  Major  Penrose 
would  use  his  utmost  endeavors  to  see  that  the  attention  of  the  col- 
lector of  customs  was  brought  to  the  affair — that  is,  his  attention  was 
brought  to  the  matter. 

Q.  When  Newton  came  to  you  the  night  before,  you  understood 
he  was  reporting  to  you  officially,  as  company  commander? — A.  Yes, 
sir. 

Q.  Did  you,  in  giving  him  this  information,  intend  him  to  under- 
stand that  it  was  in  the  hands  of  the  commanding  officer  and  it  was 
undergoing  investigation? — A.  Yes,  sir;  to  let  him  know  everything 
possible  was  being  done. 

Q.  What  was  his  manner — did  he  seem  satisfied? — ^A.  He  seemed 
perfectly  satisfied ;  absolutely  so. 

Q.  That  was  the  next  day? — A.  That  was  Monday  morning,  be- 
tween 10  and  12  o'clock,  the  Monday  following  that  Sunday,  the  6tti 
of  August. 

Q.  Where  was  this? — A.  In  my  company  orderly  room. 

Q.  Anybody  present? — A.  Sergeant  Harley. 

Q.  Your  acting  first  sergeant? — A.  Yes,  sir. 

Q.  Any  further  complaint  come  to  you  from  Newton  about  this  at 
all  ? — A.  Not  in  any  way. 

Q.  You  heard  nothing  further  from  him  or  from  the  company 
about  it? — A.  No;  not  a  thing. 

Q.  Now,  what  was  the  next  affair  that  was  brought  to  your  atten- 
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tion  by  a  member  of  jour  company  that  you  recall? — ^A.  Following 
the  Newton-Tate  affair  was  the  Reid  affair,  lliat  was  the  first  one 
that  was  reported  to  me. 

Q.  When  did  that  occur? — ^A.  That  occurred  on  Saturday  night, 
the  11th — pay-day  night. 

Q.  That  was  pay-day  night? — ^A.  Yes,  sir. 

Q.  I  think  you  said  that  you  discovered  that  Reid  had  been 
noisy? — A.  Yes, sir. 

Q.  Was  he  partly  intoxicated,  or  what  was  his  condition? — ^A.  As 
far  as  I  could  find  out,  he  was.  That  was  the  way  it  was  reported 
tome. 

Q.  Did  Reid  report  that  to  you  that  night? — ^A.  Reid  reported  the 
next  morning.  I  had  him  in  the  orderly  room,  and  Reid  laughed 
and  told  me  that  he  had  gotten  about  what  he  deserved,  and  didn't 
care  whether  I  did  anything  in  the  matter. 

Q.  It  had  come  to  your  attention  before  that? — A,  Yes,  sir;  an 
official  report  before  that. 

Q.  And  when  you  told  Reid  about  it,  he  laug;hed  and  said  he  got 
about  what  he  deserved ?— A.  Yes,  sir;  I  asked  nim  if  he  had  a  hard 
time  getting  out  of  the  river,  and  he  said 

Q.  So  you  laughed  when  he  spoke  of  his  having  a  hard  time  get- 
ting out  of  the  river? — A.  Yes,  sir. 

Q.  You  were  notified  by  Major  Penrose,  officially,  that  the  Tate 
affair  was  under  investigation  ? — A.  Yes,  sir. 

Q.  Well,  did  you  make  a  formal  complaint  to  the  commanding 
officer,  Major  Penrose,  about  the  Reid  affair? — ^A.  The  next  morning; 
yes,  sir.  Sunday  morning,  I  believe  it  was,  that  I  notified  him 
about  it. 

Q.  About  the  Reid  affair? — A.  Well,  I  won't  answer  that  question 
positively.     I  do  not  remember  now,  it  is  so  long  ago. 

Q.  You  didn't  consider  that  it  was  necessary  to  pursue  the  Reid 
matter  any  further  after  he  laughed  and  said  he  got  what  he 
deserved  ? — A.  No.  The  incident,  as  I  recall,  was  mentioned  casually 
between  Lieutenant  Lawrason  and  myself.  We  talked  of  the  matt€»r 
and  laughed  about  it,  and  investigation  that  I  made  as  company 
commander  I  thought  sufficient,  and  I  let  the  matter  drop  right  then. 

Q.  Now,  you  said  this  morning  that  this  noise  and  fuss,  etc.,  that 
Reid  was  making  at  that  time  wasn't  in  the  hearing  of  this  man 
Bates — I  think  you  said  that. — A.  I  said  I  thought  not. 

Q.  Do  you  know  what  it  was  ?  What  did  your  investigation  show 
that  this  was — this  noise,  etc.? — A.  The  matter  was  reported  to  me 
in  this  way :  Corporal  Madison,  of  my  company,  was  in  Matamoros, 
and  came  back  on  the  same  boat  with  this  man,  and  he  reported  to 
me  the  following  morning  that  Reid  had  been  very  noisy  and  profane 
down  thoic,  and  that  he  had  tried  to  persuade  him  to  return  to  the 
garrison ;  that  he  got  into  an  argument  over  the  fare  with  a  man  of 
Company  B. 

Q.  Wiiat  fare  do  you  moan? — A.  The  passage  across  on  the  boat. 
And  these  two  argued  between  themselves  as  to  who  should  pay  the 
fare.  Madison  said  he  could  not  get  Reid  away,  and  he  left  them 
there,  and  he  afterwards  heard  that  Reid  was  pushed  off  in  the  river. 

Q.  But  you  didn't  consider  it  necessary  as  company  commander, 
when  Reid' was  satisfied,  to  ffo  into  it  any  further? — A.  I  simply  re- 
stricted Reid  to  the  limits  ot  the  garrison  for  two  weeks. 
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Q.  On  account  of  his  noise? — ^A.  Yes,  sir. 

Q.  What  was  that  you  said  about  this  customs  officer.  Bates — ^yoii 
said  something  in  the  direct  examination,  something  about  his  being 
dismissed  ? — ^A.  I  believe  I  was  asked  if  I  had  ever  seen  Bates,  and  I 
replied,  "  No;  not  until  last  week;  I  saw  him  in  Fort  Mcintosh,  and 
heard  there  that  he  had  been  removed  to  that  place  on  account  of  hit- 
ting some  other  man  at  Brownsville  on  the  head  with  a  revolver." 

Q.  This  other  man  wasn't  a  soldier? — A.  I  couldn't  say  whether 
he  was  a  soldier  or  not. 

Q.  But  it  was  subsequent  to  your  leaving  there? — A.  Yes,  sir. 
I  met  Bates  there. 

Q.  Now,  there  was  another  man  in  your  cbmpany — Private  Adair; 
he  was  the  man  that  lost  the  pin  ? — A.  Yes,  sir. 

Q.  You  say  this  was  on  pay  day? — A.  The  afternoon  of  the  11th; 
yes.  sir. 

Q.  And  it  was  reported  to  you  that  afternoon? — ^A.  No,  sir;  the 
following  morning  when  I  went  to  the  orderly  room. 

Q.  By  this  man  Adair? — ^A.  The  first  sergeant  called  my  attention 
to  it,  and  I  had  Adair  called  in  the  orderly  room. 

Q.  And  he  reported  to  you,  as  you  stated  this  morning? — ^A.  Yes^ 
sir. 

Q.  What  did  you  do  about  that? — A.  I  told  Adair  I  would  investi- 

fate  the  matter  and  lay  the  matter  before  the  collector  of  customs, 
ut  I  didn't  get  a  chance  to  do  so,  and  the  incident  was  dropped. 

Q.  Did  you  report  that  to  the  commanding  officer? — A.  I  really 
couldn't  say  whether  I  did  or  not;  I  may  have  done  so  unofficially  or 
officially,  but  I  don't  recall  it. 

Q.  Did  vou  tell  him  anything  about  getting  his  pin  back,  or  any- 
thing of  that  sort? — A.  1  told  him  I  would  try.  It  was  simply  a 
matter  between  the  customs  officials  and  myseli  and  Adair,  and  it 
wasn't  anything  that  would  be  necessary  to  report  to  the  commanding 
officer.     1  wasirt  in  the  habit  of  running  to  him  with  trivial  things. 

Q.  And  you  regarded  that  as  a  trivial  thing? — A.  Yes,  sir;  except 
the  way  the  man  was  treated. 

Q.  Was  he  satisfied  when  you  told  him  vou  would  investigate  it 
and  get  his  pin  back? — A.  Yes,  sir ;  he  said,  "^  Captain,  I  am  perfectly 
willing  to  pay  the  duty  on  the  pin,  but  the  pin  only  cost  50  cents  gold, 
and  we  ail  know  that  other  men  come  across  the  river  bringing 
cigars."    Of  course,  I  had  no  way  to  substantiate  that  statement. 

Q.  You  didn't  go  into  that  at  all  ? — A.  No,  sir ;  not  at  all. 

Q.  Had  you  any  reason  to  believe  that  this  incident  produced  any 
feeling  or  tended  to  produce  any  feeling  in  the  company? — A.  Not 
at  all;  the  men  all  seemed  in  their  usual  spirits;  very  happy  and  con- 
tented ;  very  cheerful. 

Q.  Did  you  consider  that  any  of  these  incidents  would  tend  to 
produce  any  feeling  in  the  company  ? — A.  Not  at  all. 

REDIRECT    EXAMINATION. 
QUESTIONS   BY   THE   JUDGE- ADVOCATE. 

Q.  You  said  this  morning  that  no  men  were  to  be  allowed  out  after 
8  o'clock  on  the  night  of  the  13th  of  August.  I  think  you  told  me 
that  this  order  was  given ;  I  think  you  said  this  order  was  given  by 
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the  commanding  officer.    Have  you  told  how  they  were  going  to 

8 re  vent  their  gomg  ouL  except  by  the  patrol  that  you  sent  out? — A. 
fo,  sir;  except  we  had  a  well-disciplined  command,  and  these  men 
were  instructed  that  no  man  was  allowed  out  after  8  o^clock  in  the 
evening;  that  any  man  tihat  was  found  out  would  be  arrested;  then 
the  patrols  were  sent  out  as  a  necessary  precaution. 

Q.  Your  company,  then,  was  sufficients  disciplined  that  you  could 
merely  tell  them  to  stay  in  and  they  would  do  so! — ^A.  I  thmk  so. 

Q.  Wasn't  that  very  imusual  for  an  organization  to  be  in  such  a 
perfect  state  of  discipline? — ^A.  I  don't  think  so;  no,  sir. 

Q.  What  hour  was  check  call? — ^A.  At  11  o'clock. 

Q.  A  statement  was  made  this  morning  that  you  are  slightly  deaf. 
Is  that  the  case.  Captain? — ^A.  Yes,  sir. 

Q.  How  long  ago  were  you  examined  for  promotion? — A.  In  Oc- 
tober or  September — ^I  have  forgotten  which — 1904.  I  think  it  was 
the  last  weet  in  September. 

Q.  Was  this  detect  in  your  hearing  discovered  then? — ^A.  No,  sir. 

Q.  Did  it  exist  at  that  time? — ^A.  I  never  noticed  it  very  much 
then. 

Q.  About  what  time  did  you  begin  to  notice  it? — ^A.  About  De- 
cember 25  or  26  of  last  year. 

Q.  This  was  subsequent  to  the  events  on  the  night  of  the  13th  of 
August? — A.  Yes,  sir, 

Q.  If  I  am  not  mistaken,  you  also  stated  that  you  were  ({uite  tired 
at  the  time  you  retired  on  the  ni^ht  of  the  13th.  Did  you  so 
say? — A.  I  don't  know  whether  I  said  I  was  tired  or  sleepy;  I  don't 
remember  whether  I  said  "  tired  "  or  "  sleepy." 

Q.  Was  there  any  special  reason  for  you  to  be  unusually  sleepy  at 
this  time  of  night? 

Associate  counsel  for  accused : 

I  object  to  the  question  and  to  the  examination,  on  the  ground  that  It  Ifl 
Irrelevant 

The  judge-advocate: 

May  it  please  the  court,  it  is  perfectly  relevant ;  it  is  bringing  out  somethlnc 
that  was  touched  upon  in  the  cross-examination.  I  don't  thinlc  there  la  anj 
necessity  of  my  going  into  the  matter  further. 

Associate  counsel  for  the  accused : 

I  would  like  for  the  judge-advocate  to  explain  the  relevancy  to  this  case  of 
his  going  into  Captain  Macklin*s  doings  that  night  with  resi)ect  to  his  being 
tired  or  anything  else,  and,  as  far  as  my  memory  serves  me,  there  was  nothlBf 
said  on  any  of  his  examinations  about  it.  If  he  did,  it  was  incidentally  aad 
had  no  bearing  on  this  case. 

The  judge-advocate: 

He  admitted  that  he  did  make  a  remark  that  he  was  sleepy  at  the  tima 

Counsel  for  accused : 

The  witness  said  he  didn't  know  whether  he  was  tired  dt  sleepy.  Now,  In  bo 
far  as  tlie  counsel  for  Major  Penrose  is  concerned,  we  don't  make  any  objection 
to  it,  but  we  wish  to  go  on  record  as  saying  whether  Captain  Macklin  was  tired 
or  sleepy  or  not  could  not,  by  any  possible  stretch  of  the  imagination,  go  to 
prove  whether  Major  Penrose  was  guilty  or  not  guilty  of  any  act  charsed 
against  him,  but  we,  as  counsel,  are  interposing  the  objection 

The  judge-advocate: 

The  same  remark  could  apply  on  the  cross-examination  by  the  coanad* 
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Counsel  for  accused : 

Now,  I  wish  to  go  on  record  as  stating  positively  and  emphatically  that  we 
did  not  go  into  anything  that  Captain  Hay,  of  the  prosecution,  didn't  open  up. 

The  accused,  his  counsel,  the  reporter,  the  judge-advocate,  and  the 
witness  then  withdrew  and  the  court  was  closed,  and,  on  being  opened^ 
the  presiding  officer  stated  as  follows: 

1  am  instinicted  by  the  court  to  announce  the  decision  that  the  objection  is 
sustained.    The  question  will  not  be  answered. 

Q.  What  instructions,  if  any,  did  you  leave  with  the  sergeant  of 
the  guard  on  your  last  visit  to  the  guardhouse  about  calling  you  at  any 
time  during  the  night? — A.  I  notified  the  musician  of  the  guard  to 
call  me  at  first  call  for  reveille. 

Q.  Did  you  inform  him  or  anyone  else  where  you  could  be  foimd 
durinff  the  night? — A.  I  did  not.  I  didn't  think  it  was  necessary,  as 
I  lived  in  my  own  house.  The  guard  manual  covers  the  case,  that  in 
case  of  an  alarm  it  is  the  duty  of  the  commander  of  the  guard  to  at 
once  notify  the  commanding  •fficer  and  the  officer  of  the  day. 

Q.  Was  he  familiar  with  where  you  lived? — A.  I  think  every  en- 
listed man  in  the  garrison  knew  where  I  lived.  I  told  the  bugler  of 
the  guard  the  nuim)er  of  my  quarters. 

Q.  Do  you  know  to  a  round  how  much  ammunition  you  had  on 
August  the  13th  ? — A.  I  can't  tell  you  that;  no. 

Q.  Did  you  know  on  August  13? — A.  No;  I  think  not;  I  do  not 
remember. 

Q.  Did  you  count  the  ammunition  to  a  round  after  midnight  on 
August  13? — A.  I  did  not. 

Q.  You  don't  know  whether  it  checked  up  exactly? — ^A.  I  know 
to  my  entire  satisfaction  that  the  ammunition  in  the  boxes  was  intact 
and  the  seals  unbroken.  I  do  not  know  round  for  round  whether  it 
was  all  there  or  not. 

Q.  After  checking  up  the  rifles,  what  became  of  those  that  were  in 
the  hands  of  the  men  actually  at  the  wall — that  is,  actually  on 
guard? — A.  They  were  put  in  my  company  storeroom,  and  the 
guns — the  big  door  of  which  I  had  nailed  and  the  front  door  locked. 
It  had  two  exits,  and  I  instructed  the  company  quartermaster-ser- 
geant to  stay  right  there  and  sleep  right  in  that  room. 

Q.  This  was  done  at  what  time? — ^A.  Some  time  between  2  and 
daylight — no;  after  daylight,  I  think,  to  be  more  correct.  I  had 
them  taken  out  of  the  gun  racks  myself.  They  were  still  under  lock 
and  key. 

Q.  You  have  stated  that  some  of  your  gun  racks  were  broken  open 
by  force.  As  far  as  you  know,  was  any  request  made  by  the  Citizens* 
Committee  of  Brownsville  to  view  these  damaged  racks? — ^A.  Never; 
so  far  as  I  know. 

Q.  Did  you  ever  have  the  keys  in  your  possession  of  these  gun 
racks? — A.  No;  not  for  any  length  of  time;  just  for  a  few  minutes. 

Q.  Never  kept  them  habitually  ? — A.  No. 

Q.  Who  had  the  key  to  the  gun  racks  in  your  barracks  on  the  night 
of  August  13? — A.  Sergt.  D.  W.  O.  Brawner,  who  was  noncommis- 
sioned officer  in  charge  of  quarters. 

Q.  Why  was  it  necessary  to  break  open  these  gun  racks^  if  he  had  a 
key? 
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To  this  question  counsel  for  the  accused  objected,  as  follows: 

I  object  to  that,  because  this  witness  has  already  shown  very  positively  that 
he  was  not  there  at  the  time.  I  remember  It  being  put  directly  In  cross- 
examination,  and  the  only  purpose  It  can  possibly  serve  would  be  to  confuse  the 
witness.  He  wasn't  there.  It  has  been  shown  conclusively  that  he  was  In  his 
quarters  at  the  hour  this  was  done,  and  could  not  know. 

To  which  the  judge-advocate  replied : 

It  is  not  the  purpose  of  the  prosecution  to  confuse  the  witness  in  any  manner. 
It  is  a  point,  I  think,  that  has  not  yet  been  clearly  brought  out — ^wfaiy  the  gun 
racks  were  broken  open. 

Counsel  for  accused : 

There  will  be  a  witness  here,  introduced  by  the  Judge-advocate,  and  he  Is  his 
own  witness,  and  I  have  interviewed  him,  may  it  please  the  court,  with  the  fall 
knowledge  and  sanction  of  the  Judge-advocate,  and  I  can  state  to  the  oonrt 
officially  that  he  is  the  one  that  will  know,  of  all  others.  Captain  Macklin  has 
shown  and  the  Judge-advocate  knows  he  wasn't  there  at  the  time  this  thing  was 
done  and  he  could  not  have  personal  knowledge  of  it,  and  on  that  ground  the 
question  is  objectionable,  and  we  do  object  formally  to  its  being  propounded  In 
that  shape. 

The  judge-advocate: 

If  the  witness  don't  know,  it  certainly  won't  hurt  for  the  witness  to  say  be 
don't  know. 

The  accused,  his  counsel,  the  reporter,  the  judge-advocates,  and  the 
witness  withdrew  and  the'  court  was  closed,  and,  on  being  opened, 
the  presiding  officer  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  is 
not  sustained.    The  question  will  be  answered. 

(The  reporter,  at  the  request  of  the  court,  read  the  last  question, 
as  follows:) 

"  Q.  Why  was  it  necessary  to  break  open  these  gun  racks,  if  he  had 
a  key?" 

A.  I  do  not  know  of  my  own  personal  knowledge, 

Q.  Did  you  check  up  the  10  rounds  of  ffuard  ammunition  simposed 
to  be  in  the  possession  of  each  man  ? — ^A.  i  have  already  statea  that  I 
did. 

Q.  You  have  also  stated  that  there  was  one  key  to  the  armracks 
kept  in  the  quartermaster's  storeroom,  if  I  understood  you  cor- 
rectly.— A.  Yes. 

Q.  And  in  a  field  desk  was  the  outside  door  key  of  this  storeroom, 
locked  ? — A.  Yes,  sir ;  always  while  company  property  was  in  there. 

Q.  And  the  field  desk  was  also  locked? — ^A.  Yes,  sir. 

Q.  What  kind  of  lock  was  there  on  this  outside  door? — ^A.  As  I 
remember,  it  was  a  padlock. 

Q.  It  was  a  lock  that  could  be  easily  picked  ? — ^A.  No. 

Q.  ^Vhat  kind  of  padlock  was  it,  what  is  known  as  a  Yale  lock 
or  ordinary  padlock? — A.  Just  an  ordinary  padlock,  as  used  by  the 
Quartermaster  Department ;  I  don't  think  it  was  a  Yale  lock. 

Q.  And  what  kind  of  a  lock  was  it  to  this  field  desk? — A.  The  ordi- 
nary lock  as  is  used  on  field  desks. 

Q.  Are  all  locks  on  field  desks  the  same,  to  the  best  of  your  knowl- 
edge— all  that  you  have  seen? — A.  I  should  imagine  so;  all  that  I 
have  seen  were. 

Q.  This  lock,  then,  would  be  rather  easy  to  be  opened? — ^A.  Yea, 
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QUESTIONS   BY   ASSISTANT  JUDGE- ADVOCATE. 

Q.  Captain  Macklin,  had  an  extra  sentinel  been  posted  in  rear  of 
barracks  B  and  D,  and  had  sentinel  No.  2  had  his  post  changed  so  as 
to  extend  only  in  rear  of  C  Company  barracks  and  the  adjoining 
vacant  barracks,  could  these  two  sentinels  have  covered  the  ground 
sufficiently  between  the  barracks  and  town  ? 

Counsel  for  accused : 

I  would  like  to  know  the  purpose  of  this;  I  think  we  are  entitled  to  know 
the  purpose  of  this.  It  evidently  calls  for  expert  testimony,  and  if  he  is  to  be 
introduced  as  an  expert,  we  simply  want  to  know ;  we  want  to  know  the  purpose 
of  it 

Assistant  judge-advocate : 

May  it  please  the  court,  it  is  merely  a  question  of  fact  that  Is  asked  for. 
Captain  Macklin  is  an  officer  of  considerable  experience  and  is  familiar  with 
the  ground  in  the  vicinity  of  those  barracks  and  of  the  conditions  existing  at 
that  time,  and  we  are  merely  asking  him  whether  had  sentinels  been  placed  in 
those  positions  they  could  not  have  sufficiently  covered  the  ground  between  the 
barracks  and  the  town. 

Counsel  for  accused: 

I  am  certainly  more  than  7  years  of  age,  and  if  I  ever  heard  in  my  life  a 
question  that  called  for  the  opinion  of  this  witness  on  a  hypothetical  case,  that 
is  it  It  shows  something  that  didn't  exist  at  that  time,  and  if  language  means 
anything,  that  is  calling  for  expert  evidence,  and  we  simply  want  to  know  If 
he  purposes  to  make  an  expert  of  this  witness,  and  we  are  entitled  to  know. 
It  is  not  a  question  of  fact ;  it  is  a  question  of  opinion  on  a  stafe  of  facts  that 
did  not  exist. 

Assistant  judge-advocate: 

May  it  please  the  court,  I  will  rest  the  decision  as  to  whether  this  question  is 
properly  objectionable  on  a  basis  that  it  is  simply  a  question  of  fact  and  one 
coming  in  the  common  knowledge  of  an  officer  of  experience,  familiar  with  the 
ground,  or  that  it  is  a  question  of  opinion. 

Counsel  for  accused: 

We  haven't  objected  to  it;  we  are  asking  for  his  purpose.  We  haven't  ob- 
jected to  his  question ;  he  calls  it  a  question  of  fact,  and  we  call  it  a  question  of 
opinion ;  we  are  asking  what  it  is,  and  that  is  clearly  within  our  rights,  and  he 
hasn't  instructed  us  yet. 

Assistant  judge-advocate: 

May  it  please  the  court,  the  purpose  of  this  question  is  to  find  out  whether, 
had  certain  slight  changes  been  made  in  the  guard  on  the  night  of  August  13, 
it  would  not  have  been  possible  for  men  either  to  leave  the  barracks  and  go 
Into  town  or  come  from  town  across  the  wall  and  get  in  rear  of  the  barracks, 
and  as  Captain  Macklin  was  officer  of  the  day,  and  that  owing  to  that  he  was 
cognizant  of  all  conditions  existing  at  that  time,  knows  what  the  weather  was, 
and  has  had  a  good  many  years'  experience  in  the  service,  I  think  he  is  fully 
able  to  tell  the  court. 

Counsel  for  accused : 

Now,  then,  we  distinctly  object  to  the  question.  He  is  not  introduced  as  an 
expert,  and  until  he  Is  so  introduced  and  the  proper  foundation  laid  the  ques- 
tion is  objectionable,  because  this  is  a  matter  that  the  court  must  determine 
upon  the  facts  and  not  the  witness;  this  is  a  matter  with  which  this  court  is 
charged.  He  can  show,  may  it  please  the  court,  and  he  has  shown  by  this 
identical  witness,  what  the  object  of  that  post  was ;  he  can  show  that  no  other 
sentinels  were  put  on  that  post,  if  you  please;  lie  can  show  the  distances;  he 
can  show  tlie  light :  he  can  go  into  wlietlier  tlie  darkness  was  tliere  or  not ;  but 
to  show  as  a  matter  of  expert  opinion  wliether  that  could  be  seen  by  this  wit- 
ness he  must  make  him  an  expert,  because  that  is  the  thing  that  the  court 
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must  determine  for  itself.  He  is  now  trying  to  make  this  witness  say  tbat 
Major  Penrose,  as  commanding  officer,  In  not  carrying  out  a  certain  thing  that 
be  assumes  to  be  true — and  be  must  show,  may  it  please  the  court,  that  tbls 
man  is  an  expert ;  that  be  has  been  a  postman,  and  all  those  various  tilings,  to 
show  whether  be  is  competent  to  pass  upon  the  question ;  and  until  he  has  done 
so  we  will  object  to  bis  answering  that  question  in  tliat  form. 

By  the  court : 

Is  there  any  remarks  by  the  prosecution? 

Assistant  judge-advocate: 

There  is  nothing  further  on  the  part  of  the  prosecution. 

The  accused,  his  counsel,  the  reporter,  the  witness,  and  the  jud^ 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  presiding  officer,  announced  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  tliat  the  objection  Is 
sustained.    The  question  will  not  be  answered. 

Q.  You  stated  that  you  placed  your  lantern  somewhere  before 
going  to  sleep.  Will  you  tell  the  court  where  you  placed  it? — ^A.  In 
iny  Bedroom,  with  the  door  partly  closed.  The  lantern  was  right 
behind  the  door — not  in  the  room,  but  facing  toward  the  halL 

Q.  So  that  the  light  would  not  shine  in  your  eyes? — ^A.  Yes,  sir; 
but  still  leave  a  light  in  the  room. 

Q.  It,  however,  prevented  the  lantern  from  making  very  much  of 
a  light  fronrthe  outside,  did  it  not? — A.  Unless  a  person  got  at  the 
proper  angle  I  doubt  if  they  would  have  seen  it  from  the  outside. 

Q.  Did  you  also  use  the  western  half  of  your  house  for  some  pur- 
pose— ^that  is,  quarters  No.  12? — A.  Some  of  my  property  was  stored 
there. 

Assistant  judge-advocate: 

May  it  please  the  court,  I  am  not  sure  whether  this  question  was  answered 
directly  or  not. 

Q.  What  time  was  it  when  you  verified  your  men  by  counting 
them  ? — A.  I  have  answered  that  question,  and  stated  that  I  thought 
it  was  a  little  after  2. 

Q.  Were  there  any  lanterns  in  the  hands  of  officers  or  men  along 
the  wall  at  that  time? — A.  No 

Counsel  for  accused : 

I  don't  object  to  that  but  I  would  like  for  the  counsel — ^the  assistant  Judge- 
advocate — to  make  it  a  little  more  clear.  I  don't  want  to  keep  the  court  clear- 
ing all  the  time,  but  it  is  clear  on  the  face  of  it — here  Is  a  witness  wlio  has 
testified,  as  I  understand — it  is  a  point  of  time  that  his  question  relates  to, 
that  he  has  gone  around  in  front  of  the  wall,  In  front  of  his  barracks^  and  he 
asks  him  about  lanterns  over  in  the  rear  of  his  barracks — at  least  it  so  appears 
to  me — and  if  he  will  simply  make  an  explanation  as  to  time  I  will  not  <%ject 
to  It. 

Assistant  judge-advocate: 

As  I  understand  the  witness,  Ck>mpany  C  was  not  at  that  time  In  front  of 
its  barracks,  but  at  the  time  was  along  the  wall  when  Captain  Macklln  as- 
sumed command  of  it. 

Counsel  for  accused : 

All  I  wanted  to  understand  was  when  It  was;  It  Is  not  clear  to  me,  and  If 
you  will  make  it  clear  to  the  witness  I  hope  it  will  be  clear  to  me. 
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Assistant  j  udge-ad voca te : 

I  think  that  the  record  shows  that  about  2  o'clock  in  the  morning  when  Gap- 
tain  Macklin  assumed  command  of  Company  G  that  company  was  along  the  walL 

Counsel  for  accused : 

Have  you  any  objection  to  stating  when  you  refer  to? 

Assistant  judge-advocate: 

I  refer  to  the  time  Gaptaln  Macklin  assumed  command  of  bis  company. 

Q.  Were  there  at  that  time  lanterns  along  the  wall,  either  in  pos- 
session of  officers  or  enlisted  men? — ^A.  I  don't  recall  seeing  a 
lantern. 

Q.  There  were  none  down  near  the  main  gate  either? — A.  None 
at  all  that  I  saw. 

Q.  Were  there  any  lanterns  brought  on  this  line  later  on  during 
the  ni^t? — ^A.  You  mean  the  skirmish? 

Q.  Yes,  sir. — A.  There  were  not.  The  men  were  afraid  to  stick 
their  heads  above  the  wall  for  fear  they  might  be  shot. 

Q.  Was  there  any  effort  made  between  2  o'clock  and  daylight  to 
detect,  by  means  of  mud  on  shoes  or  otherwise,  whether  any  of  your 
men  had  been  out  of  the  garrison  at  or  near  midnight? — A.  No; 
everyone's  feet  were  muddj  that  night. 

Q.  About  what  was  the  interval  between  skirmishers  along  the  wall 
between  2  o'clock  in  the  morning  and  daylight? — ^A.  I  don't  recall 
just  now  how  many  men  were  on  that  line,  but  every  sentinel  had 
orders  to  walk  to  the  next  man  to  him.  They  were  really  continuous; 
some  men  walked,  perhaps,  50  feet,  some  not  more  than  25  feet.  I 
picked  out  the  topographical  features,  sometimes  trees  were  in  the 
road,  one  place  the  wall  was  there  and  didn't  need  as  much,  and  there 
was  no  specified  distance  between  any  of  the  men.  Toward  the 
east  the  men  were  really  closer  together  than  they  were  down  at  the 
wall  on  account  of  the  ground  they  had  to  cover,  and  that  ground 
was  unprotected  by  houses  or  buildings  or  anything  except  the  wire 
fence. 

Q.  It  was  fairly  dark  at  this  time,  wasn't  it? — A.  It  was  so  dark 
you  couldn't  see  a  man  10  feet. 

Q.  That  being  the  case,  why  couldn't  men  clean  their  rifles  in  the 
dark  while  they  were  on  post  at  considerable  intervals? — ^A.  They 
didn't  have  the  means  at  hand  to  do  it. 

Q.  But  yet  in  the  butt  of  each  piece  there  is  a  thong  and  brush 
that  may  he  used  in  cleaning  the  bore  of  the  piece,  is  there  not? — ^A. 
There  is,  in  the  butt  of  each  piece. 

Q.  You  stated  that  you  checked  up  thrf  rifles  in  the  gun  racks  that 
night.  Couldn't  individual  men  of  your  company  have  cleaned  their 
rifles  while  along  the  wall  or  along  the  skirmish  line  during  your 
absence  at  this  time? — A.  No;  because  they  were  not  there;  they 
were  assembled  in  the  front  of  the  company,  standing  there  imder 
the  direction  of  the  first  servant. 

Q.  At  what  time  was  this,  please? — ^A.  Probably  2.16;  it  only 
took  a  few  minutes  to  check  the  rifles  in  the  quarters.  I  don't  know 
the  exact  time  but  I  should  say  between  2  and  2.30. 

Q.  How  many  rounds  of  regular  steel-jacketed  ammunition  and 
how  many  of  guard  ammimition  did  each  man  have  when  you  made 
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your  mspectioD  of  ammunition  about  IM  in  the  morning  of  August 
14? — A*  Each  man  had  10  rounds  of  guard  ammunition!  just  how 
much  of  the  other  each  man  had  I  do  not  know,  but  I  checked  off 
the  1,200  rounds,  and  the  check  of  the  1,200  rounds  was  correct, 

Q,  Do  you  know  of  your  own  knowledge  whether  the  collector  of 
customs  returned  to  Brownsville  before  uie  night  of  August  18  or 
not? — A.  I  have  heard  that  he  did. 

Q,  Did  any  of  the  three  men— Newton,  Adair,  or  Tate— ever  se- 
cure any  redress  for  the  wrongs  that  they  alleged  had  been  committed 
upon  them  by  customs  officials  or  notJ^A.  No- 

REGROSa-EXAMINATION. 

QUEST  ION  a    BY    COUNSEL  FOE  AC^UBCD, 

Q,  Captain  Macklin,  you  stated  that  you  first  noticed  your  deaf^ 
ness  about  December  25*  that  was  after  you  were  wouncfed,  as  you 
testified  J  twice  at  El  Reno? — A*  Yes;  my  head  has  bothered  me 
ever  since  that  night;  the  shock  was  very  great* 

Q.  And  is  it  better  or  worse  than  it  was  at  that  time,  or  do  you 
Eotice  any  difference?^ A.  It  seemed  to  me  that  it  has  been  worse 
within  the  last  two  or  three  weeks. 

Q*  You  have  noticed  it  more  the  last  two  or  three  weeks? — A.  Yea; 
because  some  of  the  nerves  in  the  right  side  are  paralyzed. 

Q.  Well,  you  said  everyone's  feet  were  muddy^had  it  been  rain- 
ing around  Brownsville,  so  it  would  make  it  muddy  around  there! — 
A*  It  was  very  muddy ;  the  roads  were  not  veiy  well  graded  when 
first  we  went  there  and  it  wa5  muddy  there;  where  it  was  graded 
there  I  got  in  over  my  ankles  in  some  places, 

Q*  That  night?— A,  Yes,  sir. 

Q.  So  that  mud  was  a  familiar  thing  there? — A,  Yes,  sir;  most 
anywhere  except  on  the  main  parade. 

QUESTIONS    BY   THB   COURT* 

Q.  Were  Newton  and  Lipscomb's  statement  to  you  about  the  Tate 
affair  given  under  oath  or  not? — A.  They  were  reported  to  me  as 
company  commander^  the  statement  of  Lipscomb  was  afterwards 
put  under  oath.  Newton,  we  had  no  opportunity  to  get  his  on  ac- 
count of  his  being  confined  here  at  Fort  Sam  Houston. 

Q.  Was  Enid's  statement  made  to  you  under  oath? — ^A,  No;  it 
was  made  to  me  verbally  as  company  commander.  I  was  unable  to 
get  any  further  statement  from  him  on  account  of  being  in  confine- 
ment at  Fort  Sam  Houston » 

Q.  You  say  you  reported  three  men  out  on  pass.  When  did  they 
come  in  ?^A,  They  came  in  the  next  morning  between  first  call  for 
reveille  and  the  assembly  for  reveille. 

Q,  Where  did  the  noncommissioned  officer  in  charge  of  your  quar- 
ters sleep  on  the  night  of  August  13! — A.  He  slept  in  my  company 
quarters,  so  far  as  I  know. 

Q,  Do  you  know  where  the  noncommissioned  officer  m  charge  of 
your  guart^rs  on  August  13  kept  the  key  that  night? — A.  Tlie  non- 
commiasioned  officer  m  charge  of  quarters  is  responsible  for  the  dis- 
cipline around  the  quarters;  also  for  the  arms  under  his  charge^  and 
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he  is  supposed  to  keep  the  key  in  his  pocket.  I  do  not  know  further 
whether  ne  did  or  did  not;  but  I  presume  he  did,  for  he  was  a  very 
good  sergeant. 

Q.  How  many  cleaning  rods  for  rifles  are  provided  for  use  of 
your  companv  and  where  were  they  upon  the  night  of  August  13-14, 
1906? — A.  The  exact  number  I  can  not  tell  you,  but  it  is  not  less 
than  four  and  probably  not  greater  than  seven.  The  chief  of  each 
section  was  supposed  to  have,  two  cleaning  rods  apiece,  and  they 
kept  them  in  the  small  room  that  they  slept  in.  I  haa  in  my  barracira 
one  large  dormitory  and  four  smaller  rooms  that  were  used  for  the 
noncommissioned  officers^ 

Q.  What  troops  did  the  battalion  of  the  Twentv-fifth  Infantry 
relieve  at  Fort  Brown,  and  with  what  rifles  were  tney  armed? — ^A. 
The  Twenty-sixth  Infantry.  I  do  not  know  what  rifle  they  carried; 
I  don't  recall  ever  seeing  them — ^not  at  that  time,  I  did  later. 

Q.  Could  numerous  empty  cartridge  shells  and  empty  clips  been 
obtained  by  outside  parties  from  your  companv  in  any  way? — A. 
Not  from  my  company,  because  I  had  none.  I  had  turned  them  all 
in  before  leaving  Niobrara ;  I  had  shipped  them  to  the  arsenal  at 
Rock  Island. 

Q.  When  vou  inspected  ammunition  did  you  inspect  bandoliers: 
if  so,  with  what  result? — A.  The  box  of  ammunition  that  was  opened 
was  all  of  bandoliers.  I  don't  recall  that  I  found  all  the  bandoliers, 
but  I  found  all  the  ammunition.  The  ammunition  was  divided  tip 
among  the  men,  some  men  getting  10  rounds  or  some  20.  There  was 
no  uniform  amount  in  the  hands  of  the  men,  and  the  only  way  I 
could  do  was  to  check  the  whole  amount. 

Q.  Were  there  any  men  posted  near  the  sink  where  you  found  the 
shells  ?  If  so,  to  what  company  did  they  belong  ? — ^A.  Does  that  apply 
to  that  night  or  the  next  morning? 

The  presiding  ofiicer: 

If  there  is  no  objection,  it  miglit  be  amended  and  say  **  that  night" 

Q.  Were  there  anv  men  posted  near  the  sink  that  night  where  yon 
foimd  the  shells? — A.  Not  until  my  company  went  on  guard.  When 
it  went  on  guard  there  was  a  man  immediately  in  rear  of  that  place 
whidi  looked  up  the  alley.    They  belon^d  to  Company  C. 

Q.  Were  any  shots  fired  by  any  soldiers  after  the  line  was  estab« 
lished  alon^  the  wall  after  you  took  command  ? — ^A.  No ;  none  at  alL 

Q.  Was  uie  order  given  you  at  1.20  a.  m.  to  inspect  your  arms  given 
in  the  presence  and  the  hearing  of  the  company  ? — A.  ^o ;  my  company 
was  about  60  yards  away.  I  don't  think  any  enlisted  men  heard  the 
order  at  all — ^m  fact,  I  am  satisfied  they  did  not. 

Q.  When  the  alarm  was  sounded,  ao  you  know  whether  any  of 
the  sentinels  discharged  their  pieces,  or  was  it  reported  to  you  as 
ofiicer  of  the  day  that  they  dia? — ^A.  I  was  informed  by  the  com- 
manding ofiicer  that  sentinel  on  post  No.  2  discharged  his  piece  in 
the  air,  giving  the  alarm. 

Counsel  for  accused : 

If  the  Judge-advocate  is  through,  we  want  to  clear  up  one  thing. 

The  judge-advocate: 
We  are  through. 
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Q.  Did  you  personally  take  the  affidavit  of  Lipscomb? — ^A.  Lieu- 
tenant Hay  prepared  his  affidavit,  under  my  direction,  and  it  was 
sworn  to  by  Captain  Lyon,  summary  court. 

Q.  If  Private  Newton  made  an  affidavit  about  this,  you  didn't 
know  anything  about  it? — ^A,  I  do  not  know.  I  put  that  entire  thing 
in  Lieutenant  Hay's  charge  after  I  had  taken  the  original  statements. 

Q.  You  have  just  testified  about  posting  men  near  the  sink,  and 
you  stated,  as  I  understood  you,  that  no  men  were  posted  there  until 
after  C  Company  was  extended.  Might  not  men  have  been  posted — 
men  of  Company  B  been  posted  there  before  you  arrived  J — ^A.  Yes, 
sir.  I  am  only  speaking  of  the  things  that  I  know  occurred  after 
my  company  went  on  guard — in  fact,  we  relieved  men  along  there 
about  that  time,  as  I  recollect  it. 

Q.  Did  you  intend  your  answer  to  refer  to  anything  except  your 
own  company? — A.  No,  sir;  nothing  at  all;  because  I  would  nave 
no  knowledge  of  that. 

Q.  You  didn't  see  any  shells  inside  that  next  morning! — A.  No, 
sir ;  I  looked  for  them,  but  there  were  none. 

Q.  That  is  what  I  understood  you  to  say,  that  all  the  shells  you 
found  were  outside? — ^A.  All  the  shells  and  the  dips  that  I  found 
were  in  a  radius  of  12  inches — not  over  15  at  the  outside — aright  in 
one  bunch. 

Q.  And  that  was  in  the  spot  you  pointed  out  this  morning? — ^A. 
Yes,  sir. 

(The  witness  was  then  excused.) 

The  judge-advocate : 

For  the  benefit  of  court  and  counsel  I  wiU  say  that  the  former  witness 
whose  cross-examination  was  not  completed  a  few  days  ago  Is  without,  and  If 
the  counsel  desires  I  can  have  her  called  in. 

Counsel  for  accused : 

Yes,  sir ;  we  are  ready  for  her. 

The  witness,  Leonarda  Sanchez,  was  reminded  that  she  was  still 
imder  oath,  and  was  further  cross-examined  by  counsel  for  the  ac- 
cused. 

The  judge-advocate  also  reminded  the  interpreter,  Tarver  Bee,  that 
he  was  still  under  oath. 

(The  examination  was  conducted  by  counsel  asking  the  witness 
questions  in  English  and  she  answering'in  Spanish  through  the  inter- 
preter.) 

Q.  What  time  was  it  when  you  went  in  the  garrison  that  nigfatt 

The  interpreter: 

She  says  she  wants  an  interi)reter  so  she  can  understand. 

Q,  How  many  men  were  at  the  guardhouse  when  you  and  this 
woman  went  there  that  night? — A.  (No  answer.) 

The  presiding  officer : 

Does  she  understand  that  the  counsel  desires  her  to  answer  the  qu^stlonsf 
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(The  interpreter  informs  witness,  and  replies  that  she  says  she  will 
answer  what  she  understands  and  what  she  don't  understand  sh^ 
can't  answer.) 

Q.  What  time  of  night  was  it  when  you  went  over  into  the  garri- 
son that  night  with  uiis  colored  woman? — ^A.  Between  11  and  13 
o'clock. 

Q.  How  long  did  you  stay  over  there  that  night! — ^A.  Half  an 
hour. 

Q.  How  do  you  know  it  was  between  11  and  12  o'clock?  Might  it 
not  Ji^ve  been  earlier?— A.  The  hour  struck  in  her  clock. 

Q.  What  hour  was  it  that  struck  in  your  clock? — ^A.  I  was  in  my 
house. 

Q.  What  hoiu:  was  it  that  struck  in  your  clock  in  your  house  that 
you  noticed  ? — A.  It  was  12  o'clock  when  w^  left  there. 

Q.  Then  you  were  mistaken  when  you  said  you  left  there  between 
11  and  12  o'clock? — A.  I  don't  know  what  time  it  was;  it  was  12 
o'clock  when  I  left  there. 

Q.  What  part  of  the  hospital  was  it  that  you  went  to  that  night 
with  that  woman  ? — ^A.  In  front  of  the  hospital. 

Q.  Who  did  you  talk  to  there? — A.  The  negro  there  as  the  ^ard. 

Q.  Were  there  any  other  men  there  near  this  guard  at  this  time? — 
A.  No. 

Q.  You  are  sure  about  that? — ^A.  No  one  else  there  but  that  man 
that  was  on  gimrd  there. 

Q.  Did  you  go  to  the  guardhouse  before  you  went  to  the  hospital 
or  not?:— A.  I  first  went  to  the  guardhouse. 

Q.  Where  were  the  guard  at  the  time  you  went  there?  How  many 
men  were  there  in  the  guardhouse  or  outside  the  guardhouse  when 
you  went  there? — A.  I  oidn't  see  but  two  men  outside  there. 

Q.  What  were  these  two  men  doing  at  the  time  you  saw  them? — ^A. 
They  put  that  negro  woman  inside  of  the  room. 

Q.  Were  there  any  men  outside  the  building  of  the  guardhouse 
scattered  around  anywhere? — ^A.  No. 

Q.  You  are  sure  about  that,  are  you? — ^A.  Yes,  sir. 

Q.  You  are  certain  that  this  negro  woman  when  she  spoke  to  the 
guard  in  front  of  the  hospital — are  you  certain  what  she  said  to 
him? — ^A.  Yes;  she  wanted  to  talk  to  a  man  who  was  a  cook. 

Q.  Did  she  say  anything  about  the  shooting  up  of  the  soldiers  at 
that  time? — ^A.  She  didn't  talk  to  any  of  those  men  that  night. 

Q.  This  colored  woman  didn't  talk  to  any  of  those  men  that  night 
in  front  of  the  hospital? — ^A.  With  only  one  man,  but  she  wanted 
to  talk  to  the  cook. 

Q.  Did  you  say  you  heard  this  colored  woman  talking  to  the  guard 
in  front  of  the  hospital  a  while  ago? — ^A.  Yes;  to  one  man. 

Q.  What  did  she  say  to  this  man  when  she  was  talking  to  him? — 
A.  She  said  she  wanted  to  see  a  man  that  worked  in  the  kitchen. 

Q.  Didn't  she  say  to  this  guard  that  night  that  she  was  afraid  the 
soldiers  were  going  to  be  shot  up? — A.  Yes,  sir;  she  told  a  negro 
not  to  be  frightened;  between  11  and  12  o'clock  there  were  going  to 
be  shooting  m  the  town. 

Q.  But  when  this  woman  was  talking  to  the  soldier  that  was  on 
guard  out  in  front  of  the  hospital,  didn  t  she  tell  him  that  she  came 
m  because  she  was  afraid  the  soldiers  were  going  to  be  shot  up? — 
A.  No. 
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Q.  You  are  sure  about  that! — ^A.  She  didn't  speak  about  that 
at  all. 

Q.  Said  nothing  at  all  about  that. — ^A.  No. 

Q.  Did  she  say  anything  to  that  effect  in  front  of  the  hospital  t — 
A.  She  only  said  that  she  wanted  to  see  that  man ;  that  is  all. 

Q.  How  many  rooms  in  this  house  that  you  lived  in? — A.  Two 
rooms ;  one  that  woman  lives  in,  and  the  one  I  lived  in. 

Q.  Have  you  no  children? — ^A.  I  haven't;  the  negro  has  one  small 
one,  that  size  (indicating). 

Q.  Are  you  sure  that  you  have  no  child? — ^A.  Her  child  doesnt 
live  with  her;  she  lives  in  another  house. 

Q.  But  you  have  a  child,  then? — A.  Yes,  sir. 

Q.  How  old  is  it? — ^A.  Thirteen  years  old. 

Q.  Is  it  a  girl  or  boy  xshild  ? — ^A.  Woman ;  young  lady. 

Q.  How  long  have  you  been  living  with  soldiers? 

To  this  question  the  judge-advocate  objected,  as  follows: 

I  object  to  that  question;   it  is  manifestly  improper. 

To  which  counsel  for  accused  replied: 

May  it  please  the  court,  I  propose  to  show  what  this  woman's  record  to 
and  I  expect  to  show  it — by  her — and  for  the  purpose  of  showing  the  dasB 
of  witness  she  is  and  the  class  of  witnesses  that  is  brought  before  yon;  I 
have  a  right  to  do  that,  clearly. 

The  judge-advocate : 

In  reply  I  should  like  to  read  from  Wharton's  Criminal  Bvidence,  ninth 
edition,  section  486.  (Here  reads.)  I  don*t  know  whether  it  is  the  purpose 
of  the  counsel  to  attempt  to  show  that  or  not,  but  if  such  is  the  purpose,  I 
object  at  this  point  and  object  to  that  question  especially  which  has  Just  been 
asked. 

Counsel  for  accused : 

We  purpose  to  show  who  this  woman  is.  She  says  she  has  a  child ;  we  have 
a  ri^ht  to  know  whether  she  is  married  or  not,  and  whether  she  is  living  wltb 
her  husband  or  not,  and  what  her  general  record  is  as  to  chastity  and  every- 
thing else.    All  goes  to  affect  her  credibility. 

The  judge-advocate: 

I  rend  now  from  McKelvey  on  Evidence,  page  160,  beginning  with  tbe  words 
**In  case  of  impeachment,"  and  ending  with  **in  which  it  has  been  alkywed." 
1  have  nothing  further  to  say. 

The  court  then  took  a  recess  to  enable  counsel  for  the  accused  to 
look  up  the  law  on  this  question,  until  4.35  p.  m.,  at  which  hour  the 
members  of  the  court,  the  judge-advocates,  the  accused,  his  ooanadi 
the  witness,  and  the  reporter  resumed  their  seats. 

Counsel  for  accused: 

We  will  withdraw  the  question  for  the  moment 

Q.  Were  you  married  at  the  time  your  child  was  bomt 

To  this  question  the  judge-advocate  objected,  as  follows: 

I  object  to  that  question  also ;  it  is  tending  in  the  same  direction. 

To  which  counsel  for  accused  replied: 

Now,  may  it  please  the  court,  we  place  this  solely  upon  the  graand  of 
attacking  the  credibility  of  this  witness.  This  is  not  to  affect  necessarily  tlis 
character  of  the  witness,  but  it  is  a  question  of  fact,  and  if  this  witness  drnilcs 
that,  then  we  have  a  perfect  right  to  come  in  on  a  collateral  fact  and  attack 
her  veracity  directly  as  to  her  denial  of  this  particular  fact    That  questioo  IB 
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itself  is  not  an  attack  on  her  {^neral  character ;  it  is  a  question  of  fact  "  Were 
you  married  at  the  time  your  child  was  bom?" 

The  judge-advocate: 

I  base  my  objection  upon  the  principle  of  law  Just  read,  and  ask  for  a 
ruling  of  the  court,  and  not  only  upon  this  one  question,  but  any  other  ques- 
tion that  had  been  asked  touching  the  character  of  this  witness  as  to  chastity. 

The  accused,  his  counsel,  the  judge-advocate,  the  witness,  and  the 
reporter  then  withdrew^  and  the  court  was  closed,  and,  on  being 
opened,  the  presiding  officer  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  is 
sustained.    The  question  will  not  be  answered. 

Q.  Were  you  living  in  Brownsville  at  the  time  the  Fourth  Infan- 
try was  stationed  there? — ^A.  Yes,  sir. 


Q.  Did  vou  know  a  Sergeant  Hose,  of  the  Fourth  Infantry? — ^A. 
She  says  that  ain't  her  business  to  talk  about  soldiers;  she  has  other 
business  here. 

Q.  Did  you  know  a  Private  Moore,  of  the  Fourth  Infantry,  and 
afterwards  of  the  Hospital  Corps? — ^A.  She  says  she  don't  know 
anything  about  that,  and  she  says  if  she  knew  them  or  didn't  know 
them,  she  hasn't  got  a  word  to  say  here. 

Q.  Did  you  know  a  Sergeant  Watts,  Company  M,  Twenty-fifth 
Infantry? — ^A.  She  says  she  don't  know,  and  it's  no  business  of 
those  gentlemen  here,  and  she  can't  talk  on  that  subject. 

Counsel  for  the  accused : 

I  thhik  we  are  entitled  to  an  answer  as  to  whether  or  not  she  knew  these 
people. 

The  judge-advocate: 

May  it  please  the  court,  the  tendency  of  these  questions  are  along  the  same 
lines  and  are  objectionable,  and  I  ask  again  that  counsel  desist  fiom  this  form 
of  examination. 

Q.  Do  you  know  a  man  by  the  name  of  Van  Kampman,  of  the 
Fourth  Infantrv? — ^A.  She  says,  "I  will  not  say  anything  about 
those  soldiers;  I  will  only  answer  the  question  asked  before." 

Q.  Did  you  know  any  soldiers  of  the  Twenty-fifth  Infantry? — ^A. 
Yes;  she  says  that  she  knows  a  good  many  soldiers,  because  she  was 
tibe  woman  that  washes  the  clothes  for  them. 

Q.  Tell  us  who  you  knew  of  the  Twenty-fifth  Infantry. 

The  judge-advocate: 

May  it  please  the  court,  may  I  again  ask  the  court  to  again  instruct  counsel 
not  to  pursue  this  class  of  examination  that  the  court  has  ruled  out? 

Counsel  for  accused  : 

Here  is  a  woman  that  comes  in  and  testifies  that  she  knows  one  member  of 
the  Twenty-fifth  Infantry,  and  we  are  testing  her  knowledge.  Now,  I  insist 
that  she  be  directed  to  answer  this  question.  This  doesn't  attack  her  veracity; 
we  are  entitled  to  know  whether  she  knew  those  other  men  or  not.  She  said 
she  did,  and  we  insist  upon  that  question  and  request  the  court  to  instruct  her 
to  answer  It 

The  accused,  his  counsel,  the  judge-advocates,  the  witness,  and  the 
reporter  then  withdrew^  and  the  court  was  closed;  and,  on  being 
opened,  the  presiding  officer  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  Is 
sustained.    The  question  will  not  be  answered. 
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^The  reporter  read  the  last  question,  as  follows  0 

"  Q.  Tell  us  who  you  knew  of  the  Twenty-fifth  Infantry.'* 

The  court  then,  at  5  o'clock  p.  m.,  adjourned  until  10  o'clock  a.  nu, 
February  27,  1907. 

Chas.  E.  Hay,  Jr., 
Captain^  Acting  Judge-Advocate^  J vdge- Advocate. 


Headquarters  Department  of  Texas, 
San  Antonio^  Tex.^  February  68^  1907. 

The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 

Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 

The  reading  of  the  proceedings  of  February  27  was  dispensed  with. 

The  judge-advocate  then  read  to  the  court  a  letter  written,  pur- 
suant to  instructions  from  the  court,  to  the  chief  quartermaster,  Ete- 
partment  of  Texas,  regardin^^  blueprint,  and  also  read  first  indorse- 
ment thereon,  which  letter  is  nereto  appended  and  marked . 

By  the  judge-advocate: 

The  maps  referred  to  in  this  indorsement  were,  I  understand,  submitted  to 
counsel  yesterday  afternoon,  and  the  messenger  reported  to  me  that  these  maps 
also  were  unsatisfactory. 

By  counsel  for  accused : 

It  was  reported  to  me  yesterday  afternoon,  and  Major  Penrose  was  present. 
We  were  out  in  front  of  the  building,  as  we  were  going  home,  and  we  didn't 
take  time  to  examine  it  with  that  care  we  would  ordinarily  have  done;  but  we 
did  take  time  to  examine  it  and  ascertain  that  certain  buildings  were  not  there. 
One  building,  at  least  as  I  recall  it,  was  placed  on  the  wrong  side  of  the  guard- 
house, and  we  simply  said  as  an  accurate  map  it  failed  to  All  the  reqairementk 
T  do  think  this:  That  any  of  those  plats  would  be  better  than  tills  eoUec- 
tion  of  misinformation,  because  it  shows  approximately  where  the  hospital  Is 
and  shows  the  buildings  which  are  constantly  referred  to  in  the  rear,  or  what 
is  known  as  tbe  noncommissioned  officers'  quarters,  stables,  etc  It  has  been 
testified  that  a  certain  sentinel,  to  wit,  No.  4,  was  posted  around  that,  and  It 
has  been  described.  Our  purpose  is  to  get  information  accorately  beCoie 
the  court  We  are  willing  the  court  should  examine  or  utilize  these  If 
they  will  get  an  understanding  of  what  is  lacking.  I  think  the  maps  and 
certain  blueprints  which  were  shown  me,  and  which  it  took  three  of  ns  to  hold, 
the  wind  was  blowing  so  at  the  time,  would  give  a  good  represoitatlon  of  the 
country,  and  also  certain  houses  that  are  in  evidence. 

By  a  member  of  the  court: 

I  would  like  to  ask  if  the  accused,  who  is  thoroughly  familiar  with  the  post; 
can  not  correct  it  and  sketch  in  parts  that  are  lacking. 

By  the  accused : 

I  will  state  to  the  court  that  I  think  I  can  put  in  accurately  enough  tlie 
location  of  any  building  that  is  missing  for  all  practical  purposes.  I  am  speak- 
ing of  the  blueprint  we  had  yesterday.  There  U  no  room  on  this  map  to  do  it 
at  all. 

By  the  judge-advocate: 

There  is  no  objection  to  that  whatever.  I  am  willing  to  trust  to  the  integrity 
of  the  accused,  because  I  am  unfamiliar  with  the  location. 
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By  the  president  of  the  court: 

It  win  be  perfectly  satisfactory  If  the  blueprint  Is  corrected  so  as  to  Indicate 
with  sufficient  accuracy  the  location  of  the  necessary  buildings  to  enable  the 
court  to  understand  the  testimony  that  has  been  given,  or  that  may  be  here- 
after given  before  the  court 

By  counsel : 

If  the  court  is  willing  to  leave  that  to  us,  there  are  five  officers  who  were 
stationed  there,  some  among  the  Twenty-sixth  Infantry,  and  we  will  try  to 
take  one  of  those  maps  and  try  to  get  it  sketched  in,  with  their  help,  if  there  li 
no  objection  by  the  Judge-advocate. 

By  the  president  of  the  court : 

T)iat  is  the  wish  of  the  court,  Mr.  Judge-Advocate. 

By  the  judge-advocate : 

I  understand,  then,  tliat  the  counsel  wUl  be  willing  to  do  that 

By  the  counsel: 

Yes ;  will  be  very  glad  to  do  it 

Mr.  Tarver  Bee  was  reminded  that  he  was  still  under  oath  as  in- 
terpreter, and  he  then  reminded  the  witness,  Leonarda  Sanchez,  that 
she  was  also  still  under  oath. 

CROSS-EXAMINATION    CONTINUED. 

Q.  How  long  had  you  known  this  man  that  came  into  your  house, 
as  you  stated,  on  that  day? — ^A.  He  was  there  in  the  mommg  to  move 
this  nigger  woman. 

Q.  How  lon^  had  jou  known  him;  how  often  had  you  seen  him 
before  that! — ^A.  Twice. 

Q.  What  were  the  two  occasions  on  which  you  had  seen  him  before 
this? — A.  In  the  house  where  the  negro  woman  lived  first. 

-  Q.  What  dates  was  it,  with  respect  to  the  13th  of  Au^st  last,  that 
you  saw  him  on  these  two  occasions? — ^A.  What  day  did  the  negro 
move? 

Q.  Where  did  this  negro  woman  live,  with  respect  to  your  house  ?— 
In  the  house  of  Nogal  Fernandez. 

Q.  How  far  was  that  from  the  house  you  were  living  in  at  that 
time? — ^A.  Afterwards  she  moved  to  her  house. 

Q.  What  time  of  day  was  it  when  this  man  came  to  your  house  in 
the  afternoon  of  that  day? — ^A.  About  4  o'clock. 

Q.  You  said  he  was  there  in  the  forenoon  of  that  day.  What  time 
of  day  was  it? — ^A.  Four  o'clock. 

Q.  Four  o'clock  in  the  morning  of  that  day,  was  it,  when  he  came 
there? — ^A.  In  the  morning  the  negro  woman  went  to  rent  her 
house. 

Q.  What  date  was  that  the  negro  woman  caane  to  rent  your 
house? — A.  I  do  not  know  what  day  it  was. 

Q.  Was  it  before  or  after  the  date  on  which  she  came  there  in  the 
afternoon? — A.  What  do  you  say? 

Q.  Was  it  before  or  after  the  day  when  he  called  there  and  had 
this  conversation  with  the  negro  woman? — A.  The  same  day  that 
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the  soldiers  shot  in  the  town  the  nigger  woman  moved  in  the  morn- 
ing. 

Q.  What  was  the  name  of  this  colored  soldier  that  came  to  your 
house  that  day? — ^A.  I  do  not  know  his  name. 

Q.  How  often  had  you  seen  him  before  this  time  when  he  came  in 
there? — A.  Because  I  worked  with  the  ne^o  woman. 

Q.  Did  you  hear  any  other  conversation  that  day  between  this 
soldier  and  the  negro  woman? — ^A.  I  only  saw  the  negro  in  her  house 
that  day. 

Q.  Can  you  tell  us  any  other  conversation  that  you  heard  between 
the  two  that  day? — A.  What  do  you  say? 

Q.  Did  you  hear  any  other  conversation  between  this  negro  soldier 
and  that  negro  woman  that  day? — ^A.  I  do  not  understand  what  you 
say. 

Q.  How  many  times  had  you  seen  this  negro  soldier  previous  to 
4  o'clock  on  that  day? — ^A.  In  the  morning  when  he  moved  this 
negro  woman  and  at  4  o'clock  in  the  evening. 

Q.  What  time  in  the  morning  was  it  you  saw  him  and  whereabouts 
was  it? — A.  In  the  morning,  at  10  o'clock. 

Q.  Whereabouts  was  it  you  saw  him  that  morning? — ^A.  What? 

Q.  (Question  repeated.) — ^A.  What  did  you  say? 

Q.  Did  you  have  any  conversation  with  him  that  morning  at  10 
o'clock? — ^A.  I  understand  some  words  and  others  I  do  not  under- 
stand. 

Q.  Did  you  hear  any  conversation  between  the  negro  soldier  and 
the  negro  woman  that  morning  at  10  o'clock? — A.  What  did  you  say  f 

Q.  M^uestion  repeated.) — A.  I  do  not  understand  what  you  say. 

Q.  Did  you  hear  any  further  conversation  between  the  negro  man 
and  the  negro  woman  in  your  house  that  afternoon  at  4  o'clock, 
further  than  you  have  testified  to? — ^A.  I  saw  no  one  but  that  man  in 
the  house ;  that's  the  only  one  I  saw. 

Q.  How  lonff  did  this  man  you  say  you  saw  there  remain  in  the 
house? — ^A.  All  the  time  he  was  there  changing  her  furniture  from 
the  house. 

Q.  That  was  in  the  morning,  was  it? — ^A.  In  the  morning. 

Q.  How  long  did  he  remain  in  your  house  there  that  morning  t— 
A.  He  fixed  the  carpets  for  the  negro  woman  and  helpcKi  her. 

Q.  Did  you  hear  any  conversation  between  them  that  morning  of 
any  kind  whatever? — A.  No. 

Q.  Who  else  was  in  vour  house  at  the  time  this  colored  man  was 
thero  with  the  woman  that  morning? — A.  Only  myself  and  the  negro 
woman  and  the  man. 

Q.  Do  you  swear  there  was  no  conversation  between  the  n^m> 
woman  and  the  negro  man  in  your  hearing  that  morning? — ^A.  No; 
only  us  three  were  there;  there  was  nobody  else  there. 

Q.  Then,  you  did  not  hear  any  conversation  at  all  that  morning 
between  the  neffro  man  and  the  negro  woman? — A.  No. 

Q.  Did  you  near  any  further  conversation  between  this  negro  man 
and  the  negro  woman  at  4  o'clock  when  they  were  there? — ^A.  At 
4  o'clock,  when  he  came  from  the  quarters,  he  told  the  negro  woman 
not  to  be  frightened;  there  was  going  to  be  shooting  between  11  and 
12  o'clock;  there  would  be  shooting  in  the  town. 
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Q.  Did  you  hear  any  other  conversation  between  the  two  at  that 
time  than  you  have  just  narrated? — ^A.  He  told  her  that  when  she 
heard  shots  to  ^o  to  the  jail  (she  said  ^^  calabos,"  that  means  cell.) 

Q.  Did  you  hear  any  other  conversation  between  the  two  at  that 
time? — A.  No;  because  the  negro  woman  told  the  man  to  shut  up 
.  his  mouth,  because  she  understood  English.    She,  the  witness. 

Q.  Was  there  anything  else  she  said  at  that  time? — ^A.  No;  I  only 
heard  that. 

Q.  How  long  did  the  negro  woman  remain  in  the  house  at  that 
time? — ^A.  After  he  was  there,  went  to  the  quarters  and  came  back 
and  she  didn't  see  him  any  more. 

Q.  How  long  after  he  went  to  the  quarters  before  he  came  back? — 
A.  Went  very  soon. 

Q.  How  long? — ^A.  I  can't  tell.  He  talked  to  her,  and  very  soon 
he  left  to  the  quarters. 

Q.  What  did  he  say  to  her  at  this  time? — A.  When  he  came  back 
he  told  her  not  to  be  frightened,  because  between  11  and  12  o'clock 
there  would  be  shots  in  the  town ;  that's  all  he  said. 

Q.  That's  twice  he  told  her  that,  was  it?  When  was  it  he  told  her 
this  thing  the  second  time  you  heard  it? — A.  What  does  the  gentle- 
man say  f 

Q.  You  have  just  said  he  went  aw^'y  from  there  at  4  o'clock  and 
came  back  a^in;  said  there  was  goin^  to  be  firing  that  night. — ^A. 
When  he  told  her  that  he  didn't  come  back  any  more ;  he  went  there 
at  4  o'clock. 

Q.  Did  you  ever  see  this  man  again — ^this  soldier? — A.  Yes,  sir; 
I  saw  him  afterwards  at  Lieutenant  Rell. 

Q.  How  many  times  have  you  seen  this  man  altogether? — ^A. 
Only  once. 

Q.  Did  you  ever  see  and  talk  to  any  other  soldiers  of  the  Twenty- 
fifth  Infantry?— A.  No. 

Q.  Sure  you  never  saw  any  other  soldiers  of  the  Twenty-fifth  In- 
fantry?— A.  No. 

Q.  Are  you  generally  known  by  the  name  of  Chino? — A.  No. 

Q.  You  are  sure  you  are  not  generally  spoken  of  by  the  name  of 
Chino? — A.  They  call  me  China. 

Q.  You  are  generally  known  by  that  name,  are  you? — A.  No. 

EXAMINATION   BY  THE   COURT. 

Q.  When  the  negro  soldier  told  the  negro  woman  that  there  would 
be  shooting  in  the  town  that  night  between  11  and  12,  did  he  say 
who  would  do  this  shooting? — A.  No,  sir;  he  did  not  say. 

The  judge-advocate  here  addressed  the  court  as  follows: 

I  have  a  document  to  introduce  in  evidence  and  will  preface  this  by  reading 
from  Manual  for  Ck)urts-Martlal,  1905,  page  45,  footnote  1 :  "  Ck)pies  of  any  rec- 
ords or  papers  in  the  War  Department  or  any  of  its  bureaus,  if  authenticated 
by  the  impressed  stamp  of  the  bureau  or  office  having  custody  of  the  originals 
(e.  g.,  'Military  Secretary's  Office,  Official  CJopy*),  may  be  admitted  in  evi- 
dence equally  with  the  originals  thereof  before  any  court-martial,  court  of 
inquiry,  or  in  any  administrative  matter  under  the  War  Department"  This 
is  a  quotation  from  General  Order  91,  A.  G.  O.,  1900.  I  propose  to  intro- 
duce a  letter  written  by  the  accused  on  the  15th  of  August,  1906,  and  before 
reading  it  will  pass  it  to  the  counsel  in  order  that  be  may  see  it  contains  tbe 
stamp. 


680  AFFRAY  AT  BBOWNSVIIiLB,   TEXAS.  [Fu. 28, 1907. 

By  counsel: 

We  have  no  objection. 

(The  judge-advocate  then  read  said  letter  to  the  court)  a  farue  copy 
of  which  is  hereto  appended  and  marked .) 

By  the  judge-advocate: 

If  the  court  wishes  to  examine  this,  it  may  do  so.  I  wish  to  cautloa  the 
court,  however,  that  only  such  portion  as  has  been  read  is  in  evldenoo. 

By  the  counsel : 

We  sliall  object  to  that 

By  the  judge-advocate : 

It  is  a  practice  well  known  to  civil  law,  may  it  please  the  coart,  that  radi 
a  custom  is  frequently  followed,  tlie  Jury  being  cautioned  to  take  cogntincn 
of  only  what  is  in  evidence. 

By  the  counsel : 

We  object  to  that  at  this  stage.  Certainly  anything  you  introduos  at  •?!- 
dence  and  goes  in  we  are  glad  to  have  the  court  examine. 

Maj.  A.  P.  Blocksom,  United  States  Army,  a  witness  for  the  proai- 

cution,  was  duly  sworn,  and  testified  as  follows : 

DIRECT  EXAMINATION. 
QUESTIONS  BY  THE  JUDGE-ADVOOATB, 

Q.  Will  you  please  give  your  name,  your  rank,  and  your  present 
station? — A.  A.  P.  Blocksom;  major,  Inspector-Genend'a  Depart- 
ment; station,  St.  Louis,  Mo. 

Q.  Do  you  know  the  accused?  If  so,  state  who  he  is. — ^A.  I  da 
Mai.  C.  W.  Penrose,  Twenty-fifth  Infantry. 

Q.  Major,  will  you  tell  the  court  what  service  you  have  had  and  of 
what  character? — ^A.  I  have  been  in  the  cavalnr  most  of  my  servios; 
the  last  two  years  in  the  Inspector-General's  Department. 

Q.  What  length  of  service,  please,  Major,  have  you  had! — A.  I 
have  had  nearly  thirty-four  years,  including  West  Pomt. 

Q.  Has  all  your  service  consisted  of  service  with  the  cavalry  and 
Inspector-General's  Department? — ^A.  It* has. 

Q.  Have  you  ever  had  any  forei^  service? — ^A.  Yes;  I  have  had 
service  in  Cuba,  China,  and  the  Philippines. 

Q.  You  are  familiar  with  the  arms  now  used  by  the  Army  of  the 
United  States— ;«mall  arms? — ^A.  Yes. 

Q.  Ammunition? — ^A.  Yes. 

Q.  Will  vou  state  to  the  court  what  kind  of  rifle  is  now  used  and 
the  kind  of  cartridge,  if  you  can? — A.  The  rifle  now  used  is  what  is 
called  the  Springfield — new  Springfield,  .30  caliber.  It  fires  a  bullet 
.30  caliber. 

Q.  You  stated  your  station — ^your  present  station — ^was  St.  Louie, 
Mo.  What  official  title  have  ,you  ? — A.  I  am  assistant  inspector-gen- 
eral of  the  Southwestei^  Division. 

Q.  Have  you  ever  been  in  Brownsville? — A.  Yes. 

Q.  When  did  you  go  there,  and  under  what  circumstances t — A.  I 
went  there  twice  this  last  six  months. 
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Q.  'When  was  the  first  time  you  went  there? — ^A.  The  first  time  I 
went  there  was  in  August; 

Q.  Do  you  remember  the  exact  date? — ^A.  I  arrived  there  on  the 
night  of  August  18,  about  6.30,  and  left  there  on  the  4th  of  Sep- 
tember. 

Q.  By  whose  order  did  you  go  to  Brownsville,  Major? — A.  By 
order  oi  the  commanding  general  Southwestern  Division. 

Q.  For  what  purpose  aid  you  go  there? — ^A.  I  went  there  to  inves- 
tigate the  shooting  which  occurred  in  Brownsville  on  the  night  of 
August  13  and  14. 

Q.  And  the  second  time  by  whose  orders  and  for  what  purpose  ? — ^A. 
I  went  by  order  of  the  Secretary  of  War,  in  company  with  Mr.  M.  D. 
Pordy,  assistant  to  the  Attorney-General  United  States,  to  take  depo- 
sitions about  the  same  occurrence. 

Q,  About  what  date  was  this  second  visit? — A.  I  arrived  in 
Brownsville  on  the  26th  of  December  and  left  there  on  the  2d  of 
January. 

Q.  IMd  you  ever  have  occasion  to  go  to  the  house  of  one  Frandsoo 
Yturria? — ^A.  Yes:  I  went  there. 

Q.  With  whom  did  you  go.  Major? — A.  I  went  there  with  a  young 
man,  I  think,  by  the  name  of  Moore,  and  somebody  else,  whom  I 
have  forgotten.  This  was  within  a  day  or  two  after  my  arrival.  I 
think  it  was  the  next  day  possibly,  or  the  day  after. 

Q.  Was  this  during  the  August  investigation? — ^A.  Yes;  during 
the  August  investigation. 

Q.  Do  you  remember  whether  or  not  Mr.  Teofilo  Martinez  was 
present? — ^A.  He  was  in  the  house. 

Q.  What  did  you  and  he  do?  Please  state  fully  vour  experiences 
in  that  house. — A.  He  told  me  he  was  care  taker  for  Sir.  Yturria  dur- 
iiig  the  absence  of  the  family.  He  said  that  on  the  night  of  August 
13,  while  sleeping  on  the  porch  in  front  of  the  kitchen 

By  counsel  for  accused : 

I  think  we  sbaH  have  to  object  to  that  as  hearsay  evidence.  The  witness 
was  here,  and  it  could  have  been  shown  what  he  said.  No  basis  laid  for  aoy 
such  evidence  whatever  in  the  original  examination. 

By  the  judge-advocate : 

The  testimony  is  already  before  the  court,  but  in  order  not  to  take  up  the 
time  by  a  closure,  which  I  see  would  take  some  time,  I  will  caution  the  witness 
not  to  indulge  in  hearsay. 

Q.  Did  you  examine  the  house  with  Martinez  on  this  day? — ^A.  I 
did. 

Q.  What  did  you  find,  please? — ^A.  I  found  the  marks  which 
were  alleged  to  be  those  of  four  bullets,  which  Martiilez  told  me  had 
been  fired  into  the  house. 

By  counsel : 

Was  Major  Penrose  present  at  this  time? 

By  witness : 

Be  was  not    This  was  during  an  official  investigation  of  mlns^ 

By  counsel: 

Major  Penrose  was  not  present? 
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By  witness: 

He  wjifl  not 

By  counsel: 

Wa»  he  present  In  the  post? 

By  witness: 

Yes ;  be  was  preseut  In  tbe  post. 

By  the  counsel : 

We  will  have  to  object  to  it 

Q.  Describe  the  appearance  of  these  bullet  holes  you  saw  there, 
please.  Major, — A.  One  of  the  bullets  had  struck  the  edge  of  a  lintel, 
which  was  a  beam  about  4  by  6  or  4  by  4  inches  on  tlie  edge  of  the 
roof— under  the  edge  of  the  roof — on  top  of  two  wooden  pillars  on 
the  porch  J  where  it  struck  the  edge  it  made  a  semicircular j  almost 
semicircular  indentation  j  possibly  it  was  a  little  more  or  a  little 
less  than  semicircular.  It  touched  the  whole  of  the  under  surface  of 
the  linteL  ^Vhere  it  left  the  lintel  on  the  side  toward  the  house  it 
simply  scraped  the  bottom.  I  climbed  up  on  the  raUing  of  the 
porch  and  looked  along  this  groove  from  the  inside  to  the  outside.     It 

Eointed  directly  to  the  left  of  the  center  of  the  upper  back  porch  of 
*  Company. 

Q.  Did  you  examine  the  alignment  of  any  other  holes  at  this  or  at 
any  other  time?— A.  I  examined  the  ali^ment  of  two  other  bullet 
holes,  and  found  they  approximately  pom  ted  to  the  same  spot  I 
could  not  tell  exactly  because  I  did  not  get  between  the  marks,  but 
I  ^t  under  them,  so  I  could  tell  they  were  vertically  in  line. 

Q.  During  your  August  inspection  did  you  have  occasion  to  go  to 
the  house  of  one  Mr,  G,  W.  Kendall ! — ^A.  I  did. 

Q.  Did  you  make  a  similar  investigation  of  this  house! — A.  I  did. 

Q.  If  so,  with  what  result?— A.  I  found  the  marks  of  one  bullet 
which  had  evidently  come  from  a  point  almost  north  of  the  south- 
westerly end  of  D  Company  barracks.  It  had  entered  the  house^  I 
think,  a  little  above  the  window  of  the  corner  room — that  is,  the  room 
which  was  on  Elizabeth  street  and  the  road  next  the  barracks,  up- 
stairs, and  had  left  the  room^that  is,  bad  gone  through  the  opposite 
wall,  at  very  nearly  the  same  height.  The  bullet  must  have  gone 
nearly  parallel,  as  I  remember  it,  or  nearly  perpendicular  to  Eliza- 
beth  street, 

Q.  Was  this  shot  apparently  fired  from  the  ^ound  or  notf — A,  I 
think  it  must  have  been  fired  from  the  gi'ound,  and  from  some  dis- 
tance. My  remembrance  is  that  where  it  left — that  is,  where  it  went 
through  the  opposite  wall — it  was  somewhat  higher  than  where  it  ©n^ 
tered,  although  I  am  not  certain  about  that. 

Q,>  Coming  back  to  the  Yturria  house;  did  you  visit  that  house  in 
December? — A,  I  did, 

Q.  Did  you  find  anything  of  interest  at  that  time? — A.  At  that 
time  I  found  a  bullet  in  the  dining-room  door.  I  don*t  remember 
whether  I  saw  that  bullet  or  not  in  the  August  investigation,  but  I 
did  see  the  mark  of  it  on  the  door.  Mr,  Yturria  himself  pointed  the 
bullet  out  to  me  in  December. 

Q.  What  did  you  do  with  this  bullet,  if  anything? — ^A*  I  saw  a 
Mexican  boy  trying  to  get  this  bullet  out  of  the  door  with  a  butcher 
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knife.  He  worked  at  it  for  several  minutea.  I  made  him  ^et  me  a 
hammer  and  I  inserted  this  butcher  knife  into  the  hole  vmere  the 
bullet  was — ^pounded  with  the  hammer  until  I  got  a  purchase  with 
the  point,  and  plied  the  bullet  out. 

Q.  What  kind  of  a  bullet  was  it? — ^A.  A  Springfield  rifle  bullet. 

Q.  Jacketed  or  otherwise? — A.  Jacketed. 

Q.  What  did  you  do  with  this  bullet,  Major? — A.  I  gave  it  to  Mr. 
Purdy. 

Q.  Do  you  know  where  it  now  is? — ^A.  I  think  it  is  in  Washington, 
there  with  the  collection  of  other  bullets,  shells,  etc. 

Q.  Did  you  visit  Mr.  Kendall's  house  in  December?  If  so,  with 
what  results? — A.  I  did  not  visit  his  house  in  December.  At  least 
I  did  not  ^o  inside. 

Q.  At  the  time  of  the  Au^st  inspection  did  vou  go  into  the  house 
of  one  Louis  Cowen ? — ^A.   Yes;  I  went  in  that  house  several  times. 

Q.  And  what  did  jrou  see  there? — A.  I  saw  there  the  marks  of  a 
number  of  bullets  which  had  entered  the  house,  I  think  all  of  them 
came  from  the  alley  at  the  side  of  the  house — that  is,  on  th^  east  side 
of  the  house. 

By  counsel  for  accused : 

We  shall  object  to  any  further  testimony  about  bullets  In  the  Ck>wen  housa 
There  has  been  not  one  scintilla  of  evidence  to  show  that  bullets  have  been  in 
there,  and  until  there  is  such  evidence  this  witness,  who  is  clearly  an  expat, 
has  no  right  to  testify  about  them. 

By  the  judge-advocate : 

There  has  been  evidence  that  they  were  fired  fai  that  direction. 

By  the  counsel : 

But  I  appeal  to  the  record,  and  shall  object  to  any  further  testimony  from 
this  witness  on  that  point. 

By  the  judge-advocate : 

As  the  court  is  doubtless  well  aware,  a  number  of  witnesses — ^I  think  four  w 
five,  I  don't  know  the  exact  number — have  testified  that  they  saw  men — and 
they  specified  what  kind  of  men — firing  and  discharging  rifies  with  their  mu»- 
2Jes  not  very  far  from  the  Cowen  house;  and  it  is  reasonable  to  assume  that 
after  the  discharge  of  these  rifies  bullets  entered  the  Gowen  house. 

By  the  counsel : 

We  make  no  assumptions  in  the  trial  of  an  accused  for  an  offense  of  any 
kind.  You  can  assume  nothing  in  a  trial,  and  until  bullet  holes  have  been 
shown  to  have  been  made  in  this  house  I  shall  object  to  this  witness  testifying 
to  anything  about  it  There  is  not  one  scintilla  of  evidence  that  bullets  struck 
the  Ck>wen  house,  and  I  appeal  to  the  record — ^and  I  have  watched  very  closely 
for  it    We  assume  nothing,  may  it  please  the  court    We  object  to  that 

By  the  judge-advocate : 

I  ask  for  a  ruling  of  the  court  on  the  question. 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  judge- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows : 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  la 
not  sustained,  and  the  question  will  be  answered. 

(The  question  and  so  much  of  answer  made  were  read.) 
A.  (Continued.)  In  the  walls,  windows,  shutters,  and  one  or  two 
places  in  the  fence  there  were  bullet  holeS|  which  indicated  to  me  that 
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about  eight  or  ten  bullets  had  been  fired  into  the  house.  That  was 
purely  an  estimate  on  my  part,  as  I  did  not  trace  the  course  of  all 
tiie  bullets.  These  bullet  holes  were  similar  to  those  that  went  into 
the  Yturria  house — small  caliber,  I  think  a  .30  caliber — ^from  appear- 
ance and  from  a  high-powered  rifle.  Some  of  these  bullets  went 
through  two  or  three  walls  of  the  house.  They  entered  about,  I 
should  say,  4  or  4^  feet  from  the  floor  of  the  house,  and  nearly  all  of 
them  ranged  upward.  I  saw  one  bullet  which  was  shown  to  me  by 
the  daughter  of  the  Cowens.  This  bullet  had  struck  the  wardrobe, 
I  think  m  the  room  in  front  of  the  back  bedroom 

By  associate  counsel : 

I  should  like  to  ask  the  wituess  how  he  knows  that 

By  the  judge-advocate: 

How  he  knows  what? 

By  the  counsel : 

The  witness  is  intelligent.    Read  the  record. 

^Last  part  of  witness's  answer  was  read  over.) 

A.  I  saw  from  the  marks  of  it  that  it  had  struck  there. 

By  associate  counsel : 

This  particular  bullet,  I  mean.  Major. 

A.  Yes;  this  particular  bullet.  It  had  struck  the  class  in  the 
wardrobe  door  and  had  evidently  dropped  to  the  bottom  between  the 
glass — mirror  it  was — and  the  back  of  the  door,  and  was  at  the  bot- 
tom of  the  door  w^hen  I  entered  the  house  last.  This  was  in  the 
December  investigation. 

Q.  What  kind  of  glass  was  this,  Major? — ^A,  I  think  it  was  French 
plate;  it  was  pretty  heavy. 

Q.  Do  you  know  about  how  thick? — A.  I  should  say  it  was — I  am 
not  positive  at  all — I  think  it  was  between,  I  should  say,  about  one- 
fourth  of  an  inch,  possibly  more. 

Q.  Did  you  ever  take  this  bullet  and  examine  it? — ^A.  I  did. 

Q.  And  what  was  its  appearance? — ^A.  It  was  flattened  at  the  base, 
I  thought,  from  having  struck  the  mirror  while  tumbling.  Tliere 
were  marks  on  the  partition  between  this  room  and  the  rear  room 
which  indicated  that  the  bullet  had  gone  diagonally  through  the 
partition,  tumbled,  and  struck  the  mirror. 

Q.  What  kind  of  a  bullet  was  this? — A.  It  was  a  Springfield  rifle 
bullet. 

Q.  Jacketed,  or  otherw^ise? — ^A.  Jacketed. 

Q.  Did  you  see  anything  else 'at  either  the  August  or  the  Decem- 
ber inspection  in  the  Co  wen  house? — A.  I  saw  the  pieces  of  a  jacket, 
which  were  shown  by  Mrs.  Cowen  at  the  Decemoer  investigation. 
There  were  two  or  three  pieces;  they  looked  something  like  bent  tin, 
although  they  were  not  the  color  of  bent  tin ;  they  were  more  copper 
color;  I  think  there  were  two  pieces,  evidently  from  the — a  Spring- 
field rifle  bullet  or  a  similar  bullet. 

Q.  Did  you  cut  out  and  remove  any  portion  of  the  house  or  fur- 
niture?— ^A.  I  did  not. 

Q.  Did  you  see  this  done  in  your  presence? — ^A.  No;  I  did  not 
see  it  done.    The  girl,  Miss 
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By  the  counsel : 

If  he  didn't  see  it,  and  don*t  know  about  it,  we  don't  want  to  hear  about  it 

A.  I  saw  this  bullet,  however,  in  the  bottom  of  the  door  where  it 
had  dropped. 

Counsel  here  asked : 

The  one  you  have  testified  about  Just  now? 

A.  Yes.  At  least  I  think  I  saw  it;  I  won't  be  positive;  there  was 
a  space  between  the  bottom  of  the  mirror  and  the  bottom  of  the  door. 

Q.  Did  you  have  occasion  on  your  August  investigation  to  go  to  the 
Miller  Hotel?— A.  I  did. 

Q.  What  did  you  there  see  ? — ^A.  I  saw  the  marks  of  at  least  six  bul- 
lets. One  on  the  back  of  the  house,  which  was  evidently  fired  from 
the  alley  into  the  corner  room  on  the  second  floor  of  the  hotel.  This 
corner  room  was  on  the  comer  of  Thirteenth  and  the  allev.  This 
bullet  first  entered  the  screen  of  the  window  about  4  feet  from  the 
ground.  I  don't  remember  whether  the  sash  was  up  when  I  looked 
at  it  or  not,  but  I  pulled  it  up  if  it  wasn't  up,  until  a  bullet  hole 
in  the  lower  part  of  the  window  sash  and  a  buUet  hole  in  the  ceiling 
were  on  a  line  with  the  bullet  hole  in  the  screen.  The  bullet  was 
evidently  a  small  bullet  like  the  other  ones.  It  had  been  fired  from 
a  point  not  far  from  the  window  toward  Thirteenth  street. 

Q.  How  hiffh  is  that  window  from  the  alley;  that  is,  from  the 
level  of  the  alley? — A.  I  should  say  the  floor  was  10  or  12  feet;  I  am 
not  positive  about  that,  and  where  it  went  through  the  screen  I 
should  say  it  was  about  4  feet  from  the  floor.  The  sill  of  the  window 
was  probably  3  feet  above  the  floor. 

Q.  Did  you  find  any  other  bullet  marks  at  the  Miller  Hotel? — 
A.  On  the  third  floor,  in  the  corner  window  next  the  allev  on  Thir- 
teenth street — that  was  the  room  directly  above  the  one  1  have  just 
described — ^there  were  the  marks  of  a  DuUet  which  had  evidently 
come  from  Thirteenth  street  and  about  the  comer  of  the  alley  on  the 
other  side  of  the  street.  This  bullet  went  through  the  frame  of  the 
window — that  is,  the  part  which  is  attached  to  me  wall  on  the  west 
side  of  the  window — went  through  this  window,  went  through  a 
door  on  the  west  side  of  the  room,  and  up  into  the  ceiling  in  the  hall 
outside.  I  judged  from  these  three  marks  as  to  the  locality  of  the 
bullet  where  the  bullet  was  fired  from.  Between  that  window  and 
the  next  window  west  and  directly  under  that  window  there  were 
two  bullet  marks.  I  may  possibly  be  mistaken  about  that  window.; 
it  may  have  been  the  second  window;  I  don't  remember.  Then 
between  a  third  window  and  a  fourth  window  there  was  the  mark 
of  another  bullet.  Within  2  or  3  inches  of  the  first  bullet  there  weref 
the  marks  of  another  bullet  in  the  bricks,  making  five  bullets  in  all 
on  that  side  of  the  house — five  bullet  marks.  When  I  was  first  down 
there  there  was  another  one  pointed  out  to  me,  but  I  don't  know 
whether  that  was  a  bullet  mark  or  not ;  it  was  in  the  vicinity  of  these 
others. 

Q.  Did  you  have  an  opportunity  to  examine  the  register  of  the 
hotel?— A.  Yes. 

Q.  Who  occupied  these  rooms  on  the  night  of  the  13th,  according 
to  the  register  ? 

S.  Doc.  402, 60-1,  pt  2 38 


586 


AFFRAY  AT  BR0W1^SVIT.LE,   TEXAS. 


rFKB,2S,190T. 


By  counsel  for  accti55cd : 

We  abject  to  that  The  best  prcK>f  and  only  proof  of  nnj  wTltten  docume 
Is  the  document  itself-  That  is  ayfiUHhle — \n  the  handfj  of  the  jjarty,  and  thlt 
Ib  clearly  hearsay  evidence.  We  object  to  [t  and  aBk  for  a  ruling  of  the  court 
Tbat  is  fundamental  and  does  not  reiiulre  any  argiiment  at  aH. 

By  the  judge-advocate; 

t  will  withdraw  the  question  to  save  time. 

Q*  Later  oOj  at  the  Au^st  investigation,  did  you  have  occasion 
to  go  to  the  house  of  Mr.  1  red  Starckf— A.  I  did, 

Q-  Please  tell  what  you  saw  there. — A.  I  saw  there  on  the  outside 
of  the  house  the  marks  of  four  or  five  bullets,  evidently  of  the  same 
fike  as  the  others  which  I  have  described. 

Q.  Did  yon  see  any  bullets? — A.  I  did  not  see  any  bullets* 

Q.  Did  Vou  have  occasion  to  visit,  officially,  Mr,  Tillman^s  sa- 
loon!— A.  I  did. 

Q-  And  what  did  you  find  there ?^ — A.  I  found  there  the  marks 
«f,  I  think,  four  or  fiVe  bullets.  One  in  the  brick  wall  to  the  right 
of  the  cistern  in  the  back  part  of  the  saloon  as  yon  enter  from  the 
rear.  Evidently  this  bullet  had  been  fired  from  a  point  near  the 
door. 

Q.  Do  you  know  whether  or  not  this  saloon  is  also  called  the  Ruby 
Saloon?— A,  It  is. 

Q,  What  else  did  you  find  there,  Major,  please?— A*  I  found  tlie 
marks  of  some  bullets  on  a  lot  of  boxes  which  were  in  tlie  front  part 
of  the  saloon  to  the  left  of  the  door  as  one  enters  from  Elizabeth 
^reet,  and  I  saw  the  mark  of  one  bullet  which  had  gone  through  one 
of  the  windows  in  the  front,  and  I  think  I  saw  the  mark  of  one  on 
the  wall,  or  very  near  the  wall,  very  near  the  corner,  although  I  am 
not  positive  about  that  last.  "       ' 

Q.  Did  you  follow  the  trace  of  any  of  these  bullets  to  see  where 
they  ultimately  lodged?— A,  I  don't  know,  except  from  hearsay, 
isphei^  one  of  them  went,  and  I  don't  know  actually  where  any  of 
them  went 

Or  Now,  did  you  liave  occasion  at  the  time  of  your  August  in- 
iFBstigation  to  go  to  the  post  and  question  Major  Penrose  about  the 
CMxurrence  of  the  niffht  of  August  13  ? — ^A.  I  did. 

Q.  Do  you  remeniber  whether  he  said  anything  t^  you  about  the 
condition  of  the  barracks  as  regards  lightness  or  darkness  on  the 
niglit  of  August  13?- — A.  He  said  it  was  dark, 

Q,  That  is  to  say,  there  were  no  lights  lit. — A.  Ohj  you  mean  in 
file  barracks. 

Q*  In  the  barracks.^A.  I  don't  remember  whether  he  spoke  to  me 
on  the  subject  or  not.  I  think  he  did.  But  he  submitted  to  me  the 
day  after  my  arrival  a  letter,  an  official  letter,  which  he  had  written 
to  the  military  secretary  of  the  Department  of  Texas.  This  letter 
was  dated  August  15,    This  letter  made  a  statement  to  that  effect 

By  counsel : 

'Kow.  that  letter  la  tn  evidence,  as  T  understand  It  and  the  contents  of  that 
letter  can  only  be  proved  by  the  letter  Itself,  and  If  the  witness  ts  going  Into  tbat» 
I  would  like  to  hcve  him  cautioned  not  to  go  into  these  detnUs. 

Q.  Did  Major  Penrose  make  this  statement  to  you  verbaUjt — A* 
3Sj  strong  impression  is  that  he  did« 
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By  counsel: 

Wbat  statement  Is  this,  please ;  I  don't  understand. 

By  the  judge-advocate: 

This  statement  contained  in  the  record. 

(At  request  of  counsel  third  question  on  page  1246  [686]  was  read 
over.) 

By  counsel: 

I  still  submit,  may  it  please  the  court,  that  to  my  mind  it  is  uncertain  what 
is  meant  by  the  question,  therefore  I  think  I  was  perfectly  within  my  rights 
to  ask  what  was  meant. 

Q.  Do  you  recall  whether  or  not  Major  Penrose  made  any  state- 
ment to  you  verbally  as  to  whether  there  were  any  lights  in  the 
barracks  or  not  on  the  night  of  August  13  after  taps? — A.  I  am  not 
certain,  although  my  strong  impn^ssion  is  that  he  did. 

Q.  That's  your  hiest  recollection? — ^A.  Yes;  we  had  a  great  many 
conversations  on  different  subjects  concerning  that  affray,  concern- 
ing conditions  in  barracks  and  quarters  there. 

Q.  Were  anv  remarks  made  about  what  effect  this  would  have  upon 
the  time  it  took  men  to  get  out  of  the  barracks? 

By  the  counsel : 

May  I  ask  what  is  meant  by  this  question? 

By  the  judge-advocate: 

This  condition  of  darkness. 

A.  I  know  there  were  general  discussions  on  that  subject,  although 
I  can't  remember  any  particular  one.  My  impression  is — ^well.  my 
impression  may  have  been  gathered  from  what  I  saw  myself  tnere, 
I  don't  positively  know  whether  the  matter  was  discussed  or  not. 

Q.  what  did  you  see  yourself  that  would  lead  you  to  that  impres- 
sion? 

By  counsel  for  accused : 

Without  explanation,  we  object  to  that  We  don't  know  what  It  refers  tx 
We  are  entitled  to  know,  naturally,  what  your  questions  refer  to. 

By  the  judge-advocate: 

The  questions  are  asked  and  I  think  the  counsel  can  keep  them  in  mind. 

By  the  counsel : 

I  have  your  question  in  mind,  Captain  Hay,  but  it  does  not  refer  to  amj 
particular  thing.    We  are  entitled  to  know  what  you  are  trying  to  get  at 

(Record  was  read  from  middle  of  page  1246  [587].) 
By  witness: 

I  would  like  to  add  to  that  statement  I  know  it  was  stated  that  the  lights 
were  poor  and  the  night  was  dark  and  I  thought  myself,  from  the  other  circom- 
Btances  that  were  related  to  me  either  by  Major  Penrose 

By  counsel : 

One  moment  please,  Major.  Are  you  relating  something  said  by  Major  Pen- 
rose?   Otherwise  we  shall  have  to  object  to  any  further  reply  along  that  line. 

By  witness: 

I  am  sure  Major  Penrose  told  me  there  was  a  lot  of  confusion  in  the  barracks 
<m  account  of  the  darkness. 
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By  counsel: 

Aii>' thing  that  Major  Penrose  told  you,  you  are  sure  he  told  you,  we  are  per- 
fectly willing  to  have  go  In  the  record. 

By  witness: 

And  from  this  I  inferred  it  would  take  a  long  time  to  make  an  accurate  roll 
call.  I  did  not  make  an  extended  investigation  on  this  point,  because  I  thou^^t 
it  al)surd  for  officers  to  make  an  accurate  roll  call  in  front  while  an  enemy  wa* 
thundoring  at  the  back  gate.  The  officers  all,  including  Major  Penrose,  told  me 
that  they  thought  on  that  night  that  the  post  was  attacked  from  the  outside,  and 
they  did  not  suspect  any  of  their  men. 

Q.  Explain  a  little  more  fully  your  closing  remarks,  Major,  about 
the  officers  not  suspecting  any  of  their  men.  That  is,  I  think  Major 
Penrose  made  that  statement  to  you.  At  the  time  you  were  there  or 
at  the  time  the  rolls  were  called? — A.  They  told  me  what  they  be- 
lieved on  that  night.  I  don't  know  what  they  believed  afterwards. 
They  never  denied  to  me  that  their  men  might  have  committed  the 
crime.  Captain  Lyon  was  the  only  officer  I  remember  of  who  even 
told  me 

By  counsel  for  accused: 

One  moment,  now.  That  is  not  proper  evidence;  we  object  to  It  It  Is  all 
entireiy  wrong;  these  witnesses  are  here,  and  they  are  witnesses  for  the  prose- 
cution. They  have  all  been  introduced,  or  will  be  introduced,  and  to  go  on  and 
ramble  along  about  the  conversations  he  had  with  these  men  is  entirely  wrong* 
and  is  doing  us  an  injustice. 

By  the  witness : 

I  will  withdraw  that.  I  would  like  to  state  that  some  of  the  conyersations 
I  am  stating  have  occurred  in  tlie  presence  of  Major  Penrose,  maybe.  I  don't 
know  whether  they  did  or  not ;  I  think  some  of  them  did. 

By  counsel : 

Any  of  the  conversations  the  witness  is  sure  he  had  in  the  presence  of  Major 
Penrose  we  are  not  going  to  object  to;  they  are  fully  pertinent 

By  the  witness: 

These  things  occurred  six  months  aga 

By  counsel : 

Yes ;  we  recognize  that 

By  witness : 

I  never  made  any  notes  of  the  conversations  at  all,  as  I  did  not  anticipate  tiiat 
my  general  finding  that  the  crime  was  committed  by  soldiers  would  erer  be 
questioned. 

By  counsel : 

That's  entirely  wrong.  Any  report  he  made  at  that  time  can  be  brought  out 
by  proper  examination.  We  are  perfectly  willing  to  face  anything  that  Is  proper 
evidence  hei'e. 

By  the  witness: 

I  think,  Mr.  President  I  have  a  right  to  explain  to  some  extent  my  mothree 
In  not  answering  some  of  these  questions.  I  was  an  official  Inyestigator  tb&n, 
and  I  think  I  have  a  right  to  some  latitude,  liy  reputation  for  good  Jodgmsnt 
and  sincerity  in  making  that  investigation  is  as  much  a  matter  at  issue  Igr  the 
course  adopted  by  the  defense  as  the  culpability  of  the  accused,  to  this  QMS 
point  I  claim  latitude  as  an  inspector. 
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By  the  counsel: 

We  have  no  objection  to  tbe  witness  testifying  to  any  legitimate  fiicts,  and 
we  disclaim  any  idea  of  shutting  out  anything  of  that  sort,  but  the  purpose 
is  to  keep  out  hearsay,  and  his  conclusions,  unless  specifically  asked  for,  we 
haye  a  right  to  object  to,  and  we  do  object    That's  all. 

By  the  president  of  the  court : 

The  witness  understands  perfectly  his  rights  in  the  matter.  To  the  objec- 
tion to  hearsay;  and  the  witness  also  understands  he  has  a  perfect  right  to 
explain,  so  far  as  necessary,  any  of  his  testimony. 

By  the  counsel: 

We  are  glad  to  have  that,  may  it  please  the  court,  but  we  want  the  court 
and  the  witness  to  understand  that  we  don't  regard  Major  Blocksom  as  on 
trial,  or  anything  Major  Blocksom  has  done  or  said,  and  we  want  that  remoTed 
from  his  mind  at  once. 

At  request  of  court,  record  page  1248  [588],  last  answer  of  wit- 
ness was  read  over.) 

By  counsel : 

Commencing  at  that  part  "They  neyer  told  me  what  they  believed  after 
that,"  is  clearly  irrelevant,  and  thaf  s  the  class  of  evidence  we  want  struck  out 

Q.  Did  you  examine  the  conditions  obtaining  about  the  barracks 
at  Fort  Brown  with  regard  to  the  probability  or  possibility  of  any 
men  getting  back  to  the  post,  if  they  had  gone  out,  without  detec- 
tion? 

By  the  counsel: 

I  think  we  will  have  to  object  to  that.  He  got  there  three  or  four  days 
after  this,  and  conditions  could  not  have  been  the  same  at  all.  It  appears  in 
evidence  here  that  the  entire  post  was  changed — the  conditions  in  every  way 
were  changed.  If  he  will  ask  if  he  examined  these  barracks  and  can  state  the 
condition  of  the  barracks  at  this  time,  we  are  perfectly  willing  to  have  it,  but  we 
will  have  to  object  to  that  question  in  its  presimt  form. 

By  the  judge-advocate : 

In  reply  to  the  objection  of  counsel,  I  will  say  that  counsel  first  admitted 
that  this  all  occurred  within  three  days  before  Major  Blocksom's  arrival. 
After  the  night  of  the  13th  it  would  be  impossible  to  have  built  any  kind  of  a 
Chinese  wall  around  the  barracks  to  prevent  people  from  getting  in.  The 
physical  condition  of  the  barracks  must  have  been  also  quite  the  same.  He 
has  also  admitted  that  Major  Blocksom  is  an  expert,  and  as  an  official  investi- 
gator he  is  entitled  to  considerable  latitude,  and  for  these  reasons  I  maintain 
the  question  is  proper. 

By  the  counsel: 

We  admit  the  gentleman  is  an  expert  on  certain  things;  I  don't  Imow  how 
many,  and  they  are  not  of  record.  We  assume  that  he  was  introduced  as  an 
expert,  although  there  is  nothing  to  show  it.  My  objection  is  solely  to  that  part 
that  calls  for  an  opinion  of  the  witness.  If  he  will  ask  questions  and  allow 
the  court  to  form  proper  conclusions  from  it,  we  will  not  object,  and  we  hope 
he  will  change  the  question  so  as  not  to  make  it  objectionable.  In  its  present 
form  it  calls  for  an  opinion  of  the  witness,  and  wo  object  to  it  We  base  this 
objection  on  two  points,  you  understand. 

(The  question  was  read  over  to  the  court.) 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  judge- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows : 

I  am  instructed  by  the  court  to  announce  the  decision.  The  objection  is  not 
sustained  and  the  question  will  be  answered. 
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The  queetion  was  read  oVBr  and  amended  by  the  judge-adrocate 
to  read  as  follows : 

Q.  Did  you  examine  the  conditions  obtaining  about  the  barracks 
at  Fort  Brown  with  regard  to  the  probability  or  possibility  of  any 
men  getting  back  to  the  post  without  detection  if  they  had  gone  outt 

By  counsel : 

Tbe  question  fa.  In  our  mtuds,  Btlll  objectionable  far  tbe  same  grounds,  bot  I 

understand  it  has  been  passed  on, 

A-  I  measured  certain  distances  the  second  time — may  I  have  the 
question  read  again! 

(Question  was  read  as  amended,) 

A.  The  first  time  I  was  at  Brownsville  and  Fort  Brown^that  is, 
in  AugTist — I  estimated  that  if  the  criminals  were  soldiers,  that  ffom 
the  vicinity  where  the  first  shots  were  fired  to  the  comer  of  Twelfth 
street  and  back  again  to  the  front  of  the  barracks  was  about  half  a 
mUe.  The  second  time  I  was  there  I  measured  the  distance  from  the 
wall  of  the  garrison  next  the  city  opposite  this  alle^y— that  is,  which 
runs  to  the  hotel,  Cowen  house,  eta  I  found  the  distance  from  the 
wall  to  the  back  door  of  Tillman*s  saloon  to  be  267  yards,  a  trifle 
more  or  less.  The  distance  from  this  point  of  the  wall  to  the  comer 
of  Twelfth  street  was  between  310  and  311  yards,  I  measured  these 
distances  with  a  steel  tape  which  I  obtained  in  the  county  surveyor's 
office.  I  measured  the  distance  at  the  gate  from  the  wall  to  the  bar- 
racks. It  was  about  28  yards;  about  SO  yards  including  the  porch. 
By  comparing  this  distancej  the  length  of  the  barracks,  etc,,  I  esti- 
mated that  the  criminals^  if  soldiers,  would  not  have  to  go  more  than 
750  yards  from  the  time  they  fired  the  first  shots  to  get  to  the  front 
of  their  barracks,  B  and  C>  It  would  be  somewhat  lougerj  about  50 
yards  longer,  to  get  to  the  front  of  D  Company.  The  evidence— all 
that  I  found  in  the  town — indicated  the  time  of  the  firing  to  be  about 
eight  or  ten  minute.  That  was  my  estimate  of  it  from  the  evidence^ 
and  from  what  I  heard  in  the  post  I  think  the  time  was  about  the 
same.  If  the  roll  calls  were  accurate — the  conditions  of  darkness, 
want  of  light,  etc.,  want  of  proper  lights,  would  make  accurate  roll 
calls  take  a  long  time*  The  members  of  the  court,  most  of  them^  have 
been  company  commanders  and  they  know  what  an  accurate  roll  call 
under  such  conditions  would  be,  so  I  will  not  describe  it*  Even  a 
formal  roll  call  would  take  one  or  two  minutes,  as  I  estimate  it. 

The  court  then  took  a  recess  until  2  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  judge-advocate,  the  accused,  his  counsel, 
the  witness,  and  the  reporter  resumed  their  seats. 

The  witoesSj  Maj.  A.  P-  Blocksom^  Inspector-Generars  Depart- 
ment, was  remmded  that  he  was  still  under  oath, 

DIHECT  EXAMINATION   CONTINUED, 

HrESTIOWS   BY  THB  J0OGE-AOVOCATE- 

Q.  I  haven't  your  answer  complete  before  me,  Major,  as  you  made 
it  this  morning A*  I  haven't  quite  finished  it. 

Q,  I  wanted  to  see  whether  or  not  you  had  finished  jour  answer  f— 
A.  I  estimated  that  it  would  take  an  able-bodied  man^a  soldier — 
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about  eight  minutes  to  run  that  distance,  halting  long  enough  to  fire 
10  or  12  shote,  and  to  get  back  to  his  company  m  line.  I  think  the 
court  can  estimate  the  other  probabilities  m  the  case,  and  also  possi* 
bilities.    That  is  all. 

Q.  Did  you  ascertain  whether  or  not  there  was  more  than  one  sen- 
tinel behind  the  barracks  of  B,  C,  and  D  upon  the  night  of  August 
13  ? — ^A.  There  was  only  one  that  I  knew  of. 

To  this  question  associate  counsel  for  accused  objected,  as  follows  r 

We  object  to  that  guestioo,  may  it  please  the  court  The  witness  has  no 
knowledge  of  it,  not  having  been  there  on  August  13-14,  and  to  answer  that 
question  he  must  ma^e  use  of  something  told  him  subsequent  to  that  date,  and 
therefore  his  answer  would  be  hearsay,  and  we  object  to  it  on  that  ground. 

Counsel  for  accused : 

We  object  to  it  on  the  further  ground  that  the  prosecution  has  shown  by  its 
own  witness  the  number  of  sentinels  that  were  there  and  is  bound  by  that 
answer. 

To  which  the  judge-advocate  replied : 
The  question  is  withdrawn  temporarily. 

Q.  Did  Major  Penrose  state  to  you  how  many  sentinels  were  posted 
behind  the  barracks  of  B,  C,  and^D  upon  the  night  of  August  13? — 
A.  I  don't  remember  that  he  made  any  special  statement  concerning 
that  point,  except  that  we  talked  about  this  one  sentinel,  probably, 
more  or  less — this  No.  2 — but  I  have  no  special  recollection  as  te 
whether  the  number  of  sentinels  was  discussed. 

Q.  That  is,  the  number  of  sentinels  in  the  entire  garrison? — ^A.  No; 
behind  the  barracks. 

Q.  Did  you,  on  the  occasion  of  your  visit  to  Fort  Brown  in  August, 
make  any  examination  as  to  the  barracks  or  outbuildings,  as  to  their 
external  appearance  with  regard  to  marks  of  physical  violence? — A* 
I  made  only  a  casual  inspection  myself;  not  enough  to  determine 
whether  they  had  the  marks  of  bullets  on  them  or  not,  anywhere. 

Q.  You  saw  none,  however? — A.  I  saw  none. 

Q.  Did  Major  Penrose  or  anyone  else  in  his  presence  state  to  you 
upon  the  occasion  of  your  visit  to  Fort  Brown  in  August  anything 
concerning  the  feeling  between  the  soldiers  and  the  townspeople? — 
A.  Major  Penrose — well,  I  can't  say  whether  the  other  officers  spoke 
to  me  in  his  presence  or  not ;  so  I  will  have  to  leave  it  out,  I  suppose. 
Major  Penrose  expressed  resentment  against  the  people  of  the  town 
for  the  manner  in  which  they  had  treated  the  soldiers. 

Q.  Was  anything  said  by  Major  Penrose  or  anyone  in  his  presence 
about  the  method  employed  to  inspect  the  rifles  to  ascertain  whether 
or  not  they  were  clean;  and  if  so,  when  and  in  what  manner  were 
these  rifles' inspected? — A.  Major  Penrose  only  told  me  that  the  rifles 
were  inspected  at  daylight  the  next  morning.  As  I  then  considered 
it  too  late  to  find  out  anything  about  them  I  made  no  further 

To  this  answer  the  associate  counsel  for  accused  objected  as  fol- 
lows: 

I  object  to  the  answer.  May  it  please  the  court,  we  contend  that  the  witness 
is  entitled  to  a  full  answer  to  a  specific  question,  but  so  far  as  that  answer  bears 
on  the  question  and  attempts  to  explain  it  and  so  far  as  it  is  relevant  to  this 
issue,  that  is  all  ri^ht;  but  we  ol^jer^t  to  any  statement  contained  In  his  answer 
whicli  has  no  bearing  on  the  issue  and  Is  Immaterial,  no  matter  whether  it  Is 
an  explanation  tending  to  define  his  position  or  to  defend  that  position.    The 
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witness  is  not  on  trial,  and  any  matter  of  tbat  Icind  is  pure!}"  Irrelevant,  and 
we  will  continue  to  object  to  any  answer  of  the  witness  when  he  goes  beyond 
the  limits  of  the  question. 

The  judge-advocate : 

Does  the  witness  insist  upon  the  continuation  of  his  answer? 

A.  No. 

The  judge-advocate: 

The  prosecution  will  not  so  insist 

Q.  Did  Major  Penrose  or  anvone  else  in  his  presence  make  any 
report  to  you  about  the  so-called  Tate-Xewton  affair? — ^A.  Major 
Penrose  and  I  had  conversations  on  the  subject  of  the  Tate-Newton 
affair. 

Q.  Do  you  remember  the  substance  of  these  conversations?— A. 
Well,  I  don't  know  in  what  manner  they  differed  from  the  written 
papers  which  I  submitted  in  my  report  o^  the  affair 

Counsel  for  accused : 

I  would  like  to  ask  a  question  right  there.  Have  you  submitted  a  written 
report  to  anyone  covering  this  entire  matter? 

A.  Yes,  sir. 

Q.  The  result  of  your  investigation  ? — ^A.  I  have. 
Q.  WTiere  is  that  report  ? — A.  It  is  at  Washington,  I  suppose, 
Q.  When  was  it  made  ? — A  It  was  made  on  the  29th  of  August,  I 
believe. 

Counsel  for  the  accused : 

Now,  may  it  please  the  court,  I  think  we  have  a  right  to  object  to  this  wit- 
ness attempting  to  vary  in  any  way  his  written  report  made  at  that  time.  We 
won't  object,  may  it  please  the  court,  to  that  being  submitted  and  to  this  wit- 
ness making  any  variation  in  that  that  the  Judge-advocate  sees  fit ;  but  as  long 
as  this  has  been  reduced  to  writing  and  has  been  submitted,  that  is  the  best 
evidence  of  the  contents  of  that  report,  and  it  clearly  indicates  that  this  was 
Included  in  that  report.  It  is  absolutely  unfair  to  us.  and  we  want  to  state 
now  we  haven't  the  slightest  objection  to  Major  Blooksom  or  any  other  witness* 
as  an  inspector,  making  a  report,  but  we  do  object  to  this.  It  is  unfair  and  un- 
just to  the  accused,  in  our  opinion.  If  that  report  was  submitted,  It  is  clearly 
within  the  province  of  this  Judge-advocate  and  within  his  power  to  get  It,  and 
we  make  no  ol)JectIon  to  it  being  introduced  as  an  otncial  report,  but  we  do  ob- 
ject to  it  being  brought  in  by  parole  evidence.  We  go  on  record  as  saying  that 
that  Is  what  he  ascertained  at  that  time,  and  here  it  is  six  months  after  that 
time,  and  to  vary  It  in  that  way  is  certainly  not  fair,  and  we  ask  a  ruling  of  the 
court  on  that  point. 

The  judge-advocate: 

I  have  nothing  to  say. 

Member  of  the  court : 

Before  the  court  is  closed,  I  would  like  to  ask  whether  the  Judge-adYocate 
has  a  copy  of  that  report? 

The  witness: 

Mr.  President.  I  should  like  to  say  that  I  have  no  objection  in  the  world  to 
my  report  being  submitted  to  the  court.  I  don't  know  whether  it  is  authenti- 
cated or  not,  In  the  Judge-advocate's  possession. 

Counsel  for  the  accused : 

I  simply  wish  to  say  that  while  we  have  no  obJ»M?tion  to  the  introduction  of 
that,  we  reserve  the  right  to  object  to  anything  that  Is  hearsay  in  that  report 
Our  objection  is  now  that  they  are  trying  to  vary  the  substance  of  an  official 
report  by  hearsay  evidence. 
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The  judge-advocate: 

I  certainly  am  not  trying  to  make  him  vary  his  report  In  any  way.  I  have 
here  In  my  hand  now  an  authenticated  copy  which  contains  the  report  of  Major 
Blodcsom  and  allow  me  to  read 

C!ounsel  for  the  accused : 

We  object  to  that  form.  If  you  want  to  submit  It  then  we  will  look  at  It 
and  you  can  submit  It  to  him  for  Identification.  What  suggested  this  objection 
to  me  was  that  the  witness  said  it  was  Included  In  his  report 

The  witness: 

It  seems  to  me,  Mr.  President,  that  my  report  is  the  best  evidence  of  what 
I  thought  at  the  time  and  heard  at  the  time.  As  I  stated  to  the  court  this 
morning,  I  do  not  have  a  distinct  recollection  of  a  good  many  things  that  oc- 
curred during  my  first  Investigation  six  montlis  ago.  I  took  no  notes,  as  I  said. 
I  can  give  my  general  impressions  of  what  Major  Penrose  told  me  about  this 
Tate-Newton  affair. 

The  presiding  officer : 

Does  the  Judge-advocate  desire  to  have  that  introduced? 

The  judge-advocate: 

I  would  like  to  read  that  report,  but  as  long  as  counsel  asks  a  ruling  of  tha 
court  I  certainly  have  no  objection  to  a  ruling  of  the  court 

The  presiding  officer : 

You  have  no  objection  to  that  being  Introduced? 

Counsel  for  the  accused : 

I  would  like  to  examine  it,  sir ;  we  have  that  right 

Q.  You  spoke  just  now,  Major,  of  an  official  report.  Did  you  refer 
to  a  report  under  date  of  August  29,  1906? — ^A.  I  think  so.  It  was 
directed  to  the  military  secretary  Southwestern  Division.  I  think 
it  was  August  29.    That  is  the  only  one  I  made  on  that  date. 

The  j  udge-a  dvoca te : 

I  have  here  a  report  purporting  to  be  from  MaJ.  A.  P.  Blocksom,  under  date 
of  August  29,  to  the  military  secretary.  Southwestern  Division,  through  head- 
quarters Department  of  Texas.  This  is  contained  in  a  volume  which  Is  stamped 
with  the  ofBcial  seal  of  The  Military  Secretary's  Office  of  the  War  Department, 
and  as  such  it  becomes  comi>etent  evidence  to  the  same  extent  as  the  original  of 
this  report  would  be. 

Counsel  for  the  accused : 

I  would  like  to  ask  the  Judge-advooate,  to  have  as  a  matter  of  record,  whether 
he  has  made  application  for  the  original  document  itself  from  the  War  De* 
partment? 

The  judge-advocate : 

I  will  state  for  the  information  of  the  court  that  I  have  not  asked  for  this 
eepecial  document,  but  I  have  asked  for  other  documents  bearing  on  this  matter 
and  have  been  notified  that  it  is  impossible  for  me  to  have  these  documents,  and 
calling'  my  attention  to  the  footnote  on  page  44  of  the  Court-Martial  Manual, 
which  was  read  before  the  court  this  morning. 

CJounsel  for  the  accused.     (Here  interrogates  the  judge-advocate:) 

Did  you  ask  for  these  documents  to  be  certified  in  the  usual  form  for  use 
as  evidence  before  the  court-martial? 

A.  Do  I  understand  that  I  am  being  subjected  to  a  cross-examination? 

Q.  The  understanding  is  that  we  want  to  know  what  you  have  done  in  order 
to  secure  the  proper  evidence — first-hand  evidence. 

A.  I  have  Just  stated  what  I  have  done  to  the  court.  For  the  information 
of  the  court  I  am  making  the  explanation.  If  the  court  desires  the  information 
the  court  can  ask  for  it 
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Counsel  for  the  accused: 

May  it  please  the  court,  I  request  that  my  question  be  answered,  because  it 
is  on  that  that  I  wish  to  see  whether  he  has  used  all  means  to  procure  the 
original  or  a  certified  copy  of  the  original.  I  think  we  are  entitled  to  know 
that    I  am  making  no  special  point  about  it 

The  judge-advocate: 

Does  the  court  desire  an  answer  to  that  question? 

Counsel  for  the  accused : 

We  simply  want  to  know  what  he  did. 

The  judge-advocate : 

I  have  stated  what  I  have  done ;  I  have  requested  from  The  MUitary  Secre- 
tary's office  a  copy  of  a  letter  to  be  introduced  here  in  evidence  and  was  in^ 
formed  that  that  was  not  the  common  practice,  and  had  my  attention  directed 
to  a  footnote  on  page  44  of  the  Ck>urt-Martial  Manual,  which  I  read  this  morn- 
ing, and  as  it  was  futile  to  get  the  letter  in  question,  I  made  no  attempt  to  gst 
the  others. 

Counsel  for  the  accused : 

You  didn't  ask  for  certified  copies,  then? 

The  judge-advocate : 

I  asked  for  the  originals.  I  will  now  read  a  report  purporting  to  be  made 
by  you  (Major  Blocksom),  page  42 

Counsel  for  the  accused : 

Wait  a  moment    Has  he  identified  it  as  being  his  report? 

The  judge-advocate : 

He  said  that  he  made  one  report  only  on  August  29 ;  that  is  the  date  of  tiiis 
report 

Q.  (Judge-advocate  reads  report :) 

Bbownsville,  Tex.,  August  t9,  190$. 

Sib:  I  have  the  honor  to  report  investigation  of  trouble  caused  by  soldiers 
of  Twenty-fifth  Infantry,  midnight  August  13.  I  arrived  at  Brownsville  the 
night  of  August  18. 

Appended  are  copies  of  telegram  and  letters  of  Major  Penrose,  marked  A  to 
D;  telegrams  sent  by  me.  A'  to  F';  afl^davits  of  noncommissioned  officers  In 
charge  of  quarters,  etc.,  A"  to  F" ;  testimony  taken  by  Citizens'  Ck>mmittee,  etc., 
A"'  to  B'".    They  present  a  fair  account  of  the  occurrence. 

I  examined  privately  the  five  ofiicers  present  when  trouble  occurred  (Major 
Penrose,  Captains  Lyon  and  Macklin,  Lieutenants  Grier  and  Lawrason,  all 
of  Twenty -fifth  Infantry),  all  men  who  made  affidavits,  etc..  A"  to  F''  (as 
well  as  post  uoneouimissioned  staff,  a  number  of  old  noncommissioned  officers 
in  each  company,  etc.),  all  important  witnesses  in  A'"  to  D'",  Mayor  Combe^ 
Mr.  Dominguez,  Mr.  and  Mrs.  Evans,  etc.  I  interviewed  nearly  all  prominent 
officials,  Federal,  State,  and  county;  saloon  keepers  and  other  citizens  of  all 
dassea  I  examined  the  houses,  interviewing  inmates,  of  Messrs.  Cowea,  Ren- 
dall,  Starck,  and  Yturria,  observing  where  shots  entered  and  left;  also  salooa 
where  bartender  was  killed,  and  a  number  of  other  buildings  having  bullet 
marka 

The  committee  invited  by  Major  Penrose  to  investigate  (referred  to  in  D') 
practically  delegated  its  authority  to  Captain  McDonald,  of  State  Rangers,  who 
is  also  a  detective.  He  was  given  every  assistance  by  the  commanding  officer. 
He  served  the  warrants  the  first  time. 

CAUSES. 

1.  The  soldiers  heard  they  were  not  to  go  to  Camp  Mabry  because  Texas 
troops  had  threatened  to  use  ball  cartridjres  npainst  them  in  maneuvers.  Tbegr 
knew  Colonel  Hoyt  made  a  request  that  the  Twenty-fifth  be  not  sent  to  Texas. 
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2.  The  people  did  not  desire  the  colored  troops,  and  thought  they  should  not 
be  sent  here.  I  learned  this  before  ("before"  Is  In  Italics)  the  rumored 
abandonment  of  Brown  from  prominent  citizens,  members  of  the  committee  of 
safety,  etc.  I  think  requests  were  sent  to  Senators,  Ck>ngressmen,  etc,  to  use 
their  Influence  In  the  matter,  but  am  not  positive.  If  a  fact,  It  Is  probably 
known  at  the  War  Department 

a  Soldiers  of  the  Twenty-fifth  were  not  allowed  to  drink  with  white  people 
at  the  principal  bars  In  town,  though  In  some  cases  saloon  keepers  put  up  a 
separate  bar  for  their  use,  this  having  an  opposite  effect  to  that  intended. 
The  bartender  was  killed  In  such  a  saloon. 

4.  Tate-Newton,  Baker-Reld  cases,  etc.  (See  B  and  B'".)  Tate-Newton  case 
was  that  of  a  party  of  ladles  standing  on  street  sidewalk;  claimed  tliat  two 
colored  soldiers  rudely  Jostled  them.  Mr.  Tate,  Inspector  of  customs,  husband 
of  one  of  the  ladles,  knocked  down  one  of  the  soldiers  with  his  revolver.  Tlie 
ladles  were  obstructing  the  sidewalk,  although  anybody  could  have  easily  gotten 
by  them.  The  soldier  was  rude  and  probably  Insulting  in  his  manner.  Tate's 
remedy  was  too  drastic.  It  was  '*  in  the  manner  of  the  South."  He  told  me 
he  would  have  used  It  against  any  man — ^whlte  or  black.  Mr.  Vann,  collector 
of  customs,  invited  Major  Penrose  to  assist  at  an  investigation  of  this  case, 
but  latter  had  no  time  after  the  13th.  Reld  and  another  colored  soldier  were 
at  ferry  landing,  having  returned  from  Matamoros.  Mr.  Baker,  inspector  of 
customs,  claimed  they  were  drunk  and  disorderly  (confirmed  by  an  unpreja« 
diced  witness) ;  that  he  told  them  to  move  on,  and  finally  pushed  one,  who  fell 
off  plank  walk  into  mud  and  water  about  knee-deep,  more  through  his  condition 
than  strength  of  the  push.  Baker  probably  used  more  force  than  he  aclmowl- 
edged.  Facts  in  these  two  cases  were  exaggerated  on  both  sides  and  increased 
the  bitter  feeling  between  soldiers  and  cltizena  I  heard  of  several  cases  of 
threats  from  both  sides  before  the  13th,  but  believe  them  manufactured. 

5.  Case  of  Mrs.  Evans  (see  B).  There  is  no  doubt  she  was  seised  by  the  hair 
and  thrown  violently  to  the  ground  by  a  tall  negro  soldier,  who  then  ran  away 
through  fear  of  people  close  by.  This  incident,  occurring  on  the  12th,  infiamed 
and  infuriated  the  people  very  much.  The  canceling  of  passes,  sending  oat 
patrols,  etc.,  probably  Increased  the  resentment  of  the  soldiers  against  people 
of  Brownsville. 

THE  BAID  INTO  TOWN. 

From  the  evidence  obtainable,  I  believe  the  first  shots  were  fired  between  B 
Ck)mpany  barracks  and  the  wall  separating  post  from  town.  A  number  were 
fired  into  the  air  for  the  purpose  of  creating  an  alarm.  The  soldiers — ^9  to  15, 
possibly  more — then  Jumped  the  wall  and  started  through  town.  There  is  no 
reliable  evidence  to  support  the  claim  that  the  first  shots  came  from  town,  and 
no  bullet  marks  were  found  on  barracks.  From  their  direction,  etc.,  I  am  sure 
three  shots  through  Mr.  Yturrla's  bouse  came  from  a  point  near  the  center  of 
B  Company's  upper  back  porch.  A  Mexican  boy  sleeping  on  the  floor  of  the 
Tturrla  porch  said  they  were  among  the  first  fired. 

Mr.  Rendall  lives  over  the  telegraph  office,  opposite  post  gate.  A  bullet  went 
through  his  sitting  room;  it  came  from  a  point  near  the  wall,  opposite  south- 
western end  of  C  Company  barracks 

The  witness: 

By  the  way,  I  would  like  to  explain  that,  while  It  Is  C  Company.  I  made  a 
mistake  there:  it  should  have  been  D  Company.  That  is,  I  made  the  mistake 
myself;  I  got  D  and  C  Company  mixed  up. 

(Judge-advocate  continues  reading  report.) 

Some  of  the  first  shots  fired  also  came  from  the  vicinity  of  D  Company 
barracks. 

The  witness: 

That  should  be  C  Company  barracks,  although  my  report  Is  as  read. 

(The  judge-advocate  continues  reading.) 

The  line  of  barracks  of  D,  B,  and  C  Companies  runs  northeast  to  southwest 

The  witness: 

That  is  another  mistake  I  made.    It  should  be  C,  B,  and  D. 
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(The  judge-advocate  continues  reading  report) 

The  walJ  between  post  anil  town  is  paroUel  to  and  about  75  feet  northwest  of 
line  of  barracks.  An  alley  through  town»  perpetidlcular  to  wall,  beginning  at 
tt  point  nearly  opposite  space  between  B  and  D  Company  barracks,  was  the  line 
of  oi>eratlon  (about  three  blocks  In  length). 

The  raiders  first  atruek  Cowen^s  house  (at  end  of  fii*st  block).  There  were 
two  women  and  five  children  In  It  It  la  a  miracle  some  of  them  were  not  shot 
The  raiders  could  not  help  knowing  they  had  not  yet  gone  to  t>ed.  About 
ten  shots  were  flred,  nearly  got  tig  through  house  at  a  height  of  4|  feet 
or  less  above  floor,  Oae  shot  put  out  the  lamp  sitting  on  a  tabJe,  Mrs.  C^wen 
has  been  on  the  verge  of  hysterica  ever  since.  It  Is  said  the  Co  wen  children  had 
made  fun  of  '*  the  nigger  soldi ers*"  but  I  could  not  pin  down  the  reports.  There 
must  be  some  truth  in  them.  The  lieutenant  of  police.  Domlngue^,  taeani  the 
firing  and  rode  toward  it  accompanied  by  two  policemen.  Near  comer  of 
Miller  Hotel  (end  of  second  block)  the  two  policemen  turned  back,  but  Domln- 
guez  kept  on,  and  the  raiders  started  firing  upon  him.  He  said  there  were  about 
15  colored  soldiers  in  the  party.  He  was  mounted  on  a  white  horse  and  went 
bslf  a  l>lock  after  i-encblng  corner  of  hotel,  when  bis  iiorse  fell  dead*  shot  through 
the  body  several  times.  The  raiders  were  probably  at  the  corner,  and  oqu- 
tinned  firing  on  the  fieeing  man  until  horse  felL  Dominguez  was  shot  in  rlgbl 
arm  (afterward!?  ajiiputated  below  the  elbow) t  He  did  not  even  draw  his  re- 
volver from  holster,  A  number  of  shots  were  also  fired  at  tbe  other  two  police- 
men. Dominguez,  many  years  on  the  police  force*  is  universally  respected. 
The  raiders  fired  seven  or  eight  times  into  the  Miller  Hotet  including  several 
shots  at  a  guest  sitting  by  a  window.  After  shooting  Dominguez  they  divided. 
One  party  proceeded  along  the  alley,  Frank  Natua,  bartender  In  Tillman*B 
saloon  (about  two-thirds  the  way  down  third  block )t  henrd  them  coming  and 
started  to  close  the  back  door,  but  was  shot  and  probably  instantly  killed  about 
20  feet  from  door.  A  Mt^xlcan  in  the  saloon.  Preclodo  by  name,  was  slightly 
wounded  iu  the  hand  by  a  bullet  which  passed  through  his  coat  Natua  had 
never  had  any  trouble  with  the  soldiers*  as  far  as  known.  Five  or  six  shots 
were  fired  through  that  back  door.  This  party  tried  to  get  into  the  back  door 
of  another  saloon*  but  it  was  closed. 

The  oilier  party  went  half  a  block  to  the  right,  then  turned  to  the  left,  and 
fired  five  or  si.t  shot^  Into  Mr,  Starck's  house  (second  from  corner  on 
street  parallel  to  alley),  evidently  mistaking  it  for  Tate's  (which  is  third). 
Bullet  marks  in  f^tnrek's  house  are  higher  than  In  Cowan's.  Mrs.  Starck  said 
two  shots  went  through  mosquito  Imr  over  bed  in  which  she  and  two  children 
were  sleeping.  These  were  the  last  attacks,  and  raldei-s  then  probably  ran  back* 
Ballet  marks  were  found  on  several  other  houses  In  vicinity  of  those  already 
mentioned. 

None  of  the  Individual  raiders  was  recognised*  Streets  are  poorly  lighted, 
and  It  was  n  dark  night*  Those  who  saw  them  were  busj-  tryJng  to  keep  out  of 
sight  themselves.  The  soldiers  were  comparative  stranijers  in  town,  having 
arrived  only  two  weeks  before.  That  the  raiders  were  soldiers  of  the  Tw^enty- 
fifth  InfantiT  can  not  be  doubted.  The  evidence  of  many  witnesses  of  all 
classes  Is  conclusive*  Shattered  bullets,  shells,  and  clips  found  are  merelr 
corroborative, 

BESPONaiSlLlTY    BEIXlKi:    AND    UtTHrNO    THE    FACX 

I  do  not  think  the  commanding  and  other  officers  and  some  of  the  senior  non- 
commissioned (i  til  tors  can  be  blamed  for  not  discovering  the  prt><joncerted 
(*' preconcerted*'  Is  In  italics)  raid.  It  Is  easy  to  say,  in  the  light  of  later 
events,  that  tiie  guard  should  have  t>een  doubled  and  other  precautions  taken 
the  night  of  the  Kith,  but  who  could  Imagine  that  American  soldiers  M  a  body 
would  try  to  murder  iinoff ending  women  and  Innocent  chlldi-en? 

The  commanding  officer  did  t^ancel  passes  and  send  out  patrols  early  In  the 
evening*  as  much  to  allay  the  anger  of  town  pHjpie  as  to  prevent  men  from 
committing  other  excesses.  It  may  be  interesting  to  note  here  that  troops  were 
paid  on  the  11th, 

All  the  ofiicers  firmly  believed  (most  of  them  till  morning)  the  garrison  was 
attacked  from  the  town  side  as  a  result  of  the  assault  on  Mrs,  Evans,  tlie 
general  ill  feeling  of  town  people,  etc.*  and  this  delusion  was  heightened  by  the 
call  to  arms,  sounded  by  order  of  the  stTgeant  of  the  guard  {probably  too 
early  during  the  flring  to  be  genuine) «    As  a  consequence,  the  raiders  were 
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suspected  by  their  officers  and  had  an  easy  time  getting  back;  while  arm 
racks  were  opened  with  difficulty  in  the  dark,  preparations  made  for  defense, 
etc.,  cleaning  the  rifle  requires  a  few  minutes  only. 

Major  Penrose  is  indeflnite  in  his  statement  as  to  time  command  was 
paraded  (see  A).  It  was  at  least  ten  minutes  after  flrst  shots  were  fired; 
probably  longer.  Captain  Macklin,  officer  of  the  day,  says  he  went  to  bed 
between  twenty  and  ten  minutes  to  midnight,  very  much  fatigued,  and  sl^ 
through  all  the  uproar  until  about  1  a.  m.  The  flrst  shots  were  fired  a  few 
minutes  l>efore  midnight  It  Is  singular  the  members  of  the  guard  sent  to 
wake  him  up  could  not  find  him,  although,  as  far  as  he  is  concerned,  I  found  no 
xcason  to  doubt  his  statement 

RESPONSIBILITY  AFTER  THE   FACT. 

I  think  Major  Penrose,  as  soon  as  he  belieyed  the  criminals  were  soldiers, 
should  have  arrested  and  placed  in  solitary  confinement  Sergeant  Jackson,  B 
CkMnpany  (senior  sergeant  present  in  company,  as  well  as  in  charge  of  quarters)  ; 
Sergeant  Reid,  B  Company  (sergeant  of  the  guard) ;  Private  Howard,  D  Com- 
pany (sentinel  around  barracks),  and  Scavenger  Tamayo  (at  B  Ck>mpany 
water-closet,  next  the  wall,  when  firing  began).  It  is  very  probable  that  proper 
effort  would  have  induced  one  or  more  of  these  men  to  tell  what  he  knew. 
The  soldiers  are  among  those  arrested,  but  not  the  scavenger,  although  I 
recommended  him  to  the  district  attorney. 

Major  Penrose  has  conducted  himself  in  a  manly  way  under  trying  cir- 
cumstances, although  subjected  to  much  undeserved  abuse.  Almost  the  only 
criticism  against  him  is  that  above.  The  officers  appeared  to  he  trying  to  find 
the  criminals,  but  it  is  certainly  unfortunate  for  the  reputation  of  the  battalion 
that  tiiey  have  as  yet  hardly  discovered  a  single  clue  to  such  a  terrible  pre- 
concerted crime  committed  by  so  many  men.  I  believe  the  battalion  had  an 
excellent  reputation  up  to  the  13th  of  August,  but  the  stain  now  upon  it  Is 
tiie  worst  I  have  ever  seen  in  the  Army.  Many  of  its  old  soldiers  who  had 
nothing  to  do  with  the  raid  must  know  something  tangible  as  to  identity  of 
the  criminals.  If  they  do  not  disclose  their  knowledge  they  should  be  made  to 
suffer  with  others  more  guilty  as  far  as  the  law  will  peinnit 

RECOMMEISDATION. 

If  satisfactory  evidence  coueerning  identity  of  the  criminals  does  not  come 
from  meml>ers  of  the  battalion  before  a  certain  date,  to  be  fixed  by  the  War 
Department,  I  recommend  that  all  enlisted  men  of  the  three  companies  present 
on  the  night  of  August  13  be  discharged  the  service  and  debarred  from  re- 
enlistment  in  tlie  Army,  Navy,  or  Marine  Corps. 

LATER    EVENTS. 

The  following  men  were  arrested  by  the  civil  authorities  on  the  23d  and 
placed  in  guardhouse  for  safekeeping : 

Sergeant  Jackson,  B  Company,  Twenty-flfth  Infantry,  in  charge  of  quarters; 
Sergeant  Brawner,  C  Company,  Twenty-flfth  Infantry,  in  charge  of  quarters; 
Sergeant  Reid,  B  Company,  Twenty-flfth  Infantry,  sergeant  of  the  guard; 
Corporal  Powell,  D  Company,  Twenty-fifth  Infantry,  in  charge  of  quarters; 
Corporal  Miller,  C  Ck>mpany,  Twenty-flfth  Infantry,  on  pass ;  Ck>rporal  Madison, 
O  Comimny,  Twenty-fifth  Infantry,  on  pass;  Private  Howard,  D  Ck>mpany, 
Twenty-fifth  Infantry,  sentinel  on  No.  2 ;  Private  Newton,  C  Company,  Twenty- 
fifth  Infantry,  knocked  down  by  Mr.  Tate;  Private  Reid,  C  Ck>mpany,  Twenty- 
fifth  Infantry,  pushed  into  mud  and  water  by  Mr.  Baker ;  Private  Gill,  D  Com- 
pany, Twenty-fifth  Infantry,  with  Reid  when  pushed  by  Baker ;  Private  Askew, 
O  Company,  Twenty-fifth  Infantry,  cap  found  in  town,  alleged  to  be  his; 
Private  Hollowman,  B  Company,  Twenty-flfth  Infantry,  part  owner  of  saloon 
in  Tenderloin. 

An  ex-soldier  named  Allison,  partner  with  Hollowman,  was  also  arrested  on 
tlia  22d  and  placed  in  guardhouse  for  safekeeping.    He  is  still  there. 

The  noncommissioned  officers  in  charge  of  quarters  were  responsible  for 
gun  racks,  and  had  keys  thereto  in  their  personal  possession.  It  will  l>e  seen 
by  examining  the  note  after  each  name  that  these  men  were  arrested  chiefly 
on  suipicion.  I  believe  the  majority  of  them  are  guilty  on  one  or  more  counts, 
tat  there  la  little  prospect  of  conviction  on  evidence  thus  far  obtained. 
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The  order  to  take  rail  for  Fort  Revno  was  siiFpcuded  on  inorn[iig  of  tbe  2ith^ 
and  In  the  afternoon  orders  were  recelve<i  for  the  battalion  to  go  by  way  of 
Ban  Antonio  and  to  take  military  prLs*>ners  along  to  be  turned  over  to  com- 
manding olflcert  Fort  Sam  Houston,  for  sflfekeei>ing  until  brought  before  t 
p-and  Jury.  Captain  McDonald  late  that  afternoon  demanded  the  prisoners 
Major  Penrose,  who  had  Just  Informed  Judge  Welch  of  his  latest  orders,  aent 
McDonald  a  letter  declining  to  give  them  up  (see  D)*  McDonald  would  not 
acknowledge  the  authority,  and  Judge  Welch  finally  withdrew  the  warrants 
to  avoid  bloodi?bed,  I  believe  lie  threatened  McDonald  with  arrest  for  contempt 
before  the  latter  gave  them  np*  It  Is  possible  McDonald  mlgbt  have  fought 
the  entire  battalion  with  his  four  or  five  rangers  were  their  obedience  as  blind 
aa  his  obstinacy.  It  Is  said  here  he  la  so  brave  he  would  not  besUate  to 
*' charge  hell  with  one  bucket  of  water/'  The  warrants  were  then  served  by 
SherilT  Garza,    On  being  Informed  of  the  latest  orders  he  gave  tip  the  struggle* 

The  battalion  left  BrownsTille  with  the  mUi^ary  prisoners  at  6,30  a-  m., 
August  25, 

I  met  many  sterling  people  In  Brownsville,  The  majority  of  good  bustneea 
men  recognize  the  proper  ethics  of  the  situation,  but  many  others  of  a  somewhat 
lower  class  think  the  colored  soldiers  should  be  treated  like  the  negro  lat>orer 
of  the  South.  It  must  he  confessed  the  colored  soldier  ia  much  more  aggressive 
In  his  attitude  on  tbe  Boclal-equality  question  than  he  used  to  be. 
Very  respectfully, 

A-    P,   BLOCKSOMt 

Major^  Impector  GctwrolM 
The  MiLiTAaT  Secretary, 

Sou  t h  wcs t ei^*  D ivision. 
(Through  headquarters  Department  of  Texas.) 

Counsel  for  the  accused : 

Are  there  not  some  Indorsements  on  that  communication,  forming  a  part  of  It 

The  judge-advocate: 

I  think  there  are    (judge-advocate  reads  first   and  second   indorsement  o 
above  report,  as  follows)  ; 

[Flrnt  Indorsement  J 

HEADQtTABTEfiS   DlPABTMENT  OF  TeTSAS, 

Ban  Antoiiio,  Sepi ember  1,  29Q6, 
Roepectfully  forwarded  to  the  military  secretary »  Southwestern  Division, 

Wm.  S,  McCaskky. 
BfiffadiGT^ Oeneral^  Oomm an dinff, 

t  Second  Indorsement] 

HEAUQTJABTEaS    SOUTHWESTERN    DtVlSlOK^ 

Oklahoma  Oitpt  Okla.,  September  4,  190^ 

Re^iectfully  forwarded  to  The  Military  Secretary,  War  Department,  Was! 
Ington,  D.  G, 

To-day  I  personally  interviewed  Major  Penrose,  commanding  Fort  Reno, 
where  his  battalion  Is  now  stationed,  and  be  reports  that  the  orders  of  the  War 
Department  with  reference  to  holding  his  men  under  strict  surveillance  are 
rigidly  enforced,  and  as  yet  no  disclosures  haire  reunited.  As  soon  as  any  Infor- 
mation is  obtained  it  will  be  reported. 

The  attention  of  the  War  Department  Is  Invited  to  the  names  of  the  men  for 
whom  warrants  were  Issued  and  who  are  now  In  confinement  at  Fort  Sam 
Houston, 

It  is  noted  that  moat  of  these  men  were  on  du^  as  mem  he  re  of  tbe  guard  or 
In  charge  of  barracks  at  Fort  Brown  dnrlng  tbe  hours  of  the  disturbance.  Tbe 
reasons  for  the  selecting  of  tbese  men  or  the  manner  by  which  their  names  were 
procured  is  a  mystery.  As  far  as  known,  there  is  no  evidence  that  the  majority 
ef  them  were  in  any  way  directly  connected  with  the  affair.  It  seems  to  have 
been  a  dragnet  proceeding, 

Wm.  S,  McCaskey, 
Brigadier-Qenerat,  United  States  Arm^,  Commanding. 
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The  judge-advocate: 

Tliere  are  a  number  of  exhibits  If  the  counsel  desires  those  read  also. 

Counsel  for  the  accused : 

No,  we  don't  want  them. 

The  judge-advocate : 

Or  does  the  court  desire  them  read? 

The  presiding  officer: 

I  think  not 

Q.  That  is  the  report  as  rendered  by  you  ? — A.  As  far  as  I  recol- 
lect, that  is  exactly  the  wording  of  my  report. 

Q.  Do  you  know  of  your  own  knowledge  what  kind  of  uniforms 
the  police  of  Brownsville  habitually  wear! — A.  At  the  time  I  was 
in  Brownsville,  in  August,  they  wore  a  uniform  which  it  seemed  to  mo 
was  linen,  of  a  little  different  color  from  khaki ;  it  was  more  like  the 
linen  which  people  ordinarily  wear  in  summer  time.  It  was  not  so 
yellow  as  khaki. 

•  Q.  How  else  was  it  distinguished  from  the  uniform  of  the  soldiers, 
if  you  remember — distinguishable? — A.  I  think  their  hats  were  some- 
thing like  the  hats  worn  by  soldiers,  but  they  didn't  have  any  leggings, 
and  as  far  as  their  general  appearance,  they  didn't  look  like  soldiers; 
they  didn't  wear  their  clothes  like  soldiers ;  they  were  looser,  not  so 
near.  The  men  themselves  were  smaller  than  the  average  soldier, 
didn't  have  anything  at  all  the  bearing  of  a  soldier. 

Q.  Are  you  familiar  with  the  unirorm,  if  any,  as  worn  by  the  so- 
called  Texas  Rangers? — A.  I  saw  three  or  four  Texas  Rangers — 
whether  they  all  wore  uniforms  or  not,  I  have  forgotten ;  one  or  two 
of  them  did,  certainly.  Their  uniforms  likewise  struck  me  as  being 
different  in  color  from  the  khaki  used  by  the  soldiers.  Of  course, 
their  clothes  fit  them  better,  they  were  larger  men,  and  better  set  up 
than  the  Mexicans. 

Q.  What  color  were  these  men  ? — A.  White. 

Q.  Were  they  Mexicans? — A.  They  were  Americans — ^the  Rangers 
were  Americans.  I  have  forgotten  whether  they  wore  leggings  or  not, 
but  if  they  did  they  were  not  like  the  soldiers'  leggings,  at  least  they 
didn't  impress  me  as  being  the  same,  and  they  didnx  look  like  sol- 
diers. 

Q.  How  many  Texas  Rangers  did  you  see  in  Brownsville  during 
the  time  you  were  there,  to  know  them  as  such  ? — A.  I  saw  not  more 
than  five  or  six  altogether. 

Q.  Have  you  any  knowledge  as  to  whether  or  not  these  rangers  are 
habitually  in  Brownsville? — A.  I  only  know  what  I  heard  there. 

Counsel  for  the  accused : 
We  don't  want  any  hearsay. 

Q.  Did  you  acquire  this  knowledge  as  a  result  of  official  investiga- 
tion?— ^A.  I  did. 

Counsel  for  the  accused : 

We  object  to  that;  there  are  plenty  of  methods  of  bringing  that  in.  We 
<>bject  to  any  hearsay  evidence. 

Q.  Did  Major  Penrose,  or  anyone  in  his  presence,  state  to  you  the 
cause  of  a  broken  rifle  rack  in  C  Company  barrackis? — ^A.  My  very 
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strong  impression  is  that  Major  Penrose  told  me  he  had  made  a  care- 
ful examination  himself  of  all  the  buildings — of  all  the  barracks — 
and  outbuildings,  and  could  find  no  traces  of  any  bullet  marks. 

CJounsel  for  the  accused : 

The  witness  clearly  misunderstands  the  question. 

The  judge-advocate  (to  reporter) : 

Will  you  kindly  rend  the  question? 

"  Q.  Did  Major  Penrose,  or  an^-one  in  his  presence,  state  to  you 
the  cause  of  a  broken  rifle  rack  in  C  Company  barracks?" — ^A.  I  was 
thinking  of  bullet  marks.  I  think  Major  Penrose  told  me  that  he 
had  given  an  order  to  the  men  of  C  Company  to  get  their  rifles  if  they 
had  to  break  open  the  racks.  I  am  of  the  impression  that  Mr.  Grier 
told  me. 

Counsel  for  the  accused : 

That  is  hearsay. 

A.  In  the  presence  of  Major  Penrose,  that  Major  Penrose  had, 
given  this  order,  but  I  am  not  positive  of  that,  either ;  the  time  was 
so  long  ago,  but  I  think  Mr.  Grier  can  clear  that  up  himself. 

Q.  Did  you  have  occasion  to  take  down  officially  any  statements 
made  by  certain  witnesses  who  were  supposed  to  have  had  knowledge 
concerning  the  shooting  on  the  night  of  August  13? — ^A.  You  mean 
take  the  statements  down  myself? 

Q.  No ;  was  it  taken  down  in  your  pre^sence ;  in  other  words,  was  an 
official  investigation  made  by  you  of  certain  witnesses  who  were 
supposed  to  have  knowledge  of  the  shooting? — A.  There  was  such  an 
investigation  made  in  December. 

Q.  I  would  like  to  ask  the  circumstances  under  which  that  investi- 
gation was  made ;  in  other  words,  did  all  these  witnesses  know  about 
the  affair  supposed  to  be  taken  or  only  the  part  pertinent  to  the 
shooting  on  August  13  ? 

Counsel  for  the  accused : 

May  I  ask  what  investigation  is  referred  to? 

The  judge-advocate: 

I  thinlc  the  Major  said  it  was  in  December. 

Counsel  for  the  accused : 

He  said  September,  as  I  understood  him. 

A.  I  said  December.  The  investigation  was  intended  to  cover 
primarily  and  principally  the  question  as  to  who  committed  the 
crime  on  the  niglit  of  the  13th  of  August,  and  witnesses  were  not,  as 
I  remember,  asked  any  question  outside  of  any  facts  referring  to  the 
identity  of  the  persons  who  committed  the  crime. 

^At  request  of  counsel,  reporter  reads  last  answer.) 

A.  That  is,  to  their  identity  as  civilians  or  soldiers. 

Q.  Can  you  state  from  your  experience  as  an  inspector  whether  or 
not  it  is  customary  for  soldiers  to  have  in  their  personal  possession 
more  cartridges  than  the  number  for  which  they  are  accountable? 

To  this  question  counsel  for  the  accused  objected,  as  follows: 

We  object  to  that;  it  is  clearly  irrelevant  and  immaterial  what  aoqie  otiier 
rei^ment  docs.    Anything  that  goes  to  show  what  the  regiment  In  ^uestton 
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might  be  relevant,  but  as  to  what  some  other  regiment  does  we  all  linow  tiiat  it 
Is  no  criterion  as  to  what  this  regiment  does.  Any  question  bearing  on  this 
case  Is  all  right,  and  we  have  no  objection  to  going  into  It 

To  which  the  judge-advocate  replied: 

It  is  a  matter  of  common  knowledge  to  military  men  that  soldiers  as  they  go 
are  more  or  less  alike  throughout  the  entire  Army,  be  they  white  or  colored. 
Major  Blocksom's  experience  as  an  Inspector  will  doubtless  furnish  a  criterion 
of  the  conditions  existing  in  the  Tenth  Infantry  or  Twenty-fifth  Infantry  or 
Seventh  Cavalry. 

Counsel  for  the  accused : 

I  am  perfectly  willing  for  him  to  go  into  the  Twenty-fifth  Infantry ;  it  is  the 
only  regiment  whose  customs  are  under  investigation,  but  to  show  what  is 
done  in  Alaska  or  the  Philippines  has  no  bearing  on  this  subject  whatever, 
nnless  the  regiment  in  question  is  brought  into  bearing  in  the  case. 

The  accused,  his  counsel,  the  witness,  the  reporter,  and  the  judge- 
advocates  then  withdrew,  and  the  court  was  closed;  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows : 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  is 
sustained.    The  question  will  not  be  answered. 

The  judge-advocate: 

These  articles  (referring  to  cartridges),  may  it  please  the  court,  are  already 
in  evidence ;  they  have  already  been  marked. 

Q.  Will  vou  kindlv  take  those.  Major,  and  tell  the  .court  what  each 
is?  I  think  you  will  find  that  they  have  all  been  marked  on  the  side 
in  some  manner  or  other. — A.  Mr.  President,  I  don't  claim  to  be  an 
expert.  It  is  true  that  counsel  for  the  defense  made  this  claim  for 
me  this  morning,  and  afterwards  withdrew  the  accusation  in  a  very 
graceful  manner.  But  I  know  the  difference  between  the  Krag  ana 
the  Springfield.  That,  I  think,  is  a  Springfield  with  a  reduced 
charge,  but  I  don't  know. 

Q.  Is  it  marked  in  any  manner? — A.  I  don't  see  any,  except  some 
scratches. 

Q.  That  is  what  I  refer  to.  How  many  are  there  ? — A.  There  are 
two  sets  of  scratches  running  along  the  shell.  That  is  a  Springfield 
rifle  clip.    That  is  the  Springfield  rifle  bullet — there  are  two  of  them. 

Q.  By  "  bullet"  you  mean  what? — A.  I  mean  the  Springfield  rifle 
cartridge,  and  this  also  is  the  cartridge  of  the  Springfield  rifle,  re- 
duced charge.  These  are  marked — one  of  these  is  marked  longitu- 
dinally with  scratches. 

Q.  How  many? — A.  There  seems  to  be  two  sets  of  them,  rather 
close  together,  about  a  quarter  of  an  inch  apart — no;  there  seems  to 
be  three  of  them.  On  this  bullet,  or  this  cartridge,  the  marks — ^the 
scratches,  rather — are  parallel  to  the  basse;  they  are  very  short.  That 
is  a  Krag  bullet. 

Q.  You  mean  cartridge? — A.  Cartridge;  yes.  I  can't  see  that 
there  are  any  marks  on  it.  The  difference  between  the  Springfield 
rifle  bullet  and  the  Krag  bullet  is  principally  in  the  shape  or  the  nose. 
The  Krag  bullet  is  blunter;  and  also  in  the  Krag  bullet  there  is  a 
slight  corrugation  near  the  end  of  the  shell.  I  think  a  lubricant  is 
put  in  that  inside  the  shell.  I  think  there  are  two  of  these  reduced- 
charge  Springfield  bullets;  there  are  two  of  the  Krag  bullets.  I 
don't  know  what  that  is,  unless  it  is  used  for  target  practice  at  short 
distance.  I  think  there  is  such  a  bullet,  but  I  don't  know  whether 
this  is  one  of  them  or  not. 
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Q.  And  the  rifle  using  that  last  cartridge  you  laid  down,  do  you 
know  what  rifle  used  that  that  you  descried  as  a  target  bullet  f — ^A, 
I  think  the  Springfield  rifle  uses  it. 

Q.  Did  I  understand  you  to  say  this  morning  that  you  had  found 
no  shells  in  Brownsville? — A.  No;  I  didn't  find  any. 

Q.  Were  any  turned  over  to  you  officially,  as  a  result  of  your 
investigation? — ^A.  Quite  a  number  of  them. 

Q.  Did  they  resemble  any  of  those  there? — ^A.  They  all  r^embled 
these  shells  here,  and  there  were  three  bullets  turned  over  during  that 
investigation,  I  picked  one  of  them  myself  out  of  the  door,  as  1  said 
this  morning.    They  were  exactly  like  these  bullets  here. 

Q.  And  those  you  have  described  as  Springfield  cartridges? — ^A. 
Yes;  Springfield  bullet,  and  the  shells  are  the  same  as  Springfield 
shells. 

Q.  Now.  you  stated  this  morning  that  you  made,  I  think,  on  the 
occasion  oi  your  visit  to  Brownsville  in  August,  a  visit  to  the  house  of 
one  Mr.  Fred  Starck?— A.  Yes. 

Q.  Do  you  remember  the  appearance  of  that  house? — ^A.  It  was  a 
frame  house,  with  the  cone  oi  the  roof,  I  think,  running  parallel  to 
the  street. 

Q.  Do  you  know  -who  lived  next  door  to  Mr.  Starck,  on  either 
side? — ^A.  Mr.  Tate,  I  was  told,  lived  in  the  house  next  to  Mr.  Starck, 
verified  after. 

Q.  Do  you  remember  the  appearance  of  that  house? — ^A.  I  do  not 

Q.  Do  you  remember  the  appearance  of  the  fence  or  wall  in  front 
of  the  Starck  house  as  compared  with  that  in  front  of  the  Tate  ^ 
house? — A.  I  don't  remember  that  there  was  any  difference,  id- 
though  there  might  have  been. 

Q.  Was  there  any  marked  difference  in  the  appearance  of  these 
two  houses  in  their  general  appearance? — A.  Not  that  I  remember  of. 
1  don't  know  whether  I  remember  that  from  looking  at  the  houses 
themselve??,  but  I  think  there  were  several  houses  right  along  there 
that  looked  very  much  the  same. 

Q.  During  the  occasion  of  your  visit  in  August  to  Fort  Brown, 
will  yon  state  whether  the  commanding  officer,  Major  Penrose,  or  any 
other  officer  in  his  presence,  told  you  of  any  precaution  taken  to 
prevent  disturbances  or  outbreaks  of  August  13,  other  than  the  can- 
celing of  passes  and  sending  patrols  into  town  the  early  part  of  the 
night  ? — A.  He  told  me  of  no  other  precautions. 

Q.  Do  you  remember  whether  he  told  you  that  he  had  not  taken 
any  other  precautions? — ^A.  I  do  not. 

Q.  In  other  words,  is  your  recollection  negative? — ^A.  My  recollec- 
tion is  negative. 

cross-exa:^iination. 

QUESTIONS  BT  COUNSEL  FOB  THE  ACCUSED. 

Counsel  for  the  accused : 

I  would  like  for  the  court  to  take  a  recess  for  a  few  minutes.    I  would  like 

to  get  some  of  these  things  straightened  out. 

• 

The  court  then  took  a  recess  until  3.30  o'clock  p.  m. ;  at  which  hour 
the  members  of  the  court.,  the  judge-advocates,  the  accu8ed|  his 
counsel,  the  witness,  and  the  reporter  resumed  their  seats. 
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Q.  You  made,  you  stated,  two  separate  and  distinct  investigations 
of  tiie  alleged  shooting  at  Brownsville? — ^A.  Yes. 

Q.  And  the  first  one  was  made  when? — A.  Between  the  night  of 
the  18th  of  August  and  the  morning  of  September  4;  the  second 
between 

Q.  Let's  take  up  the  first  one  first.  What  information  did  you 
have  in  regard  to  the  events  before  you  commenced  your  investiga- 
tion, if  you  recall  ? — A.  I  don't  think  I  had  any,  except  what  I  read 
in  the  newspapers,  probably  on  the  16th,  17th,  and  18tn. 

Q.  What  I  am  trying  to  get  at  is  what  official  information  waa 
given  you  as  a  basis  for  the  investigation,  if  any? — A.  I  was  given 
a  letter  from  the  secretair  of  the  Southwestern  Military  Division. 

Q.  Were  there  any  allegations  set  forth  in  that  at  all  that  you 
recall? — ^A.  I  don't  think  mere  was,  though  I  am  not  positive  of  it. 
All  I  remember  is  that  I  was  instructed  to  go  down  there  and  investi- 
gate the  circumstances  attending  the  shooting  in  town  that  niffht. 

Q.  Were  you  given  written  instruction  covering  the  point? — ^A.  I 
was. 

Q.  Have  you  those  with  you? — A.  No,  sir. 

Q.  What  became  of  them? — ^A.  I  turned  them  in  with  my  pay 
account  to  draw  mileage. 

Q.  Was  it  in  the  K)rm  of  a  special  or  general  order,  or  what 
form  ? — ^A.  It  was  in  the  form  of  a  letter. 

Q.  Isn't  that  available  in  any  way;  couldn't  you  get  it  for  us? — 
A.  I  can  easily  get  a  copy  of  it  from  the  military  secretary  of  the 
Southwestern  Division.     1  will  telegraph  for  it. 

Q.  Thank  you.  You  don't  recall  of  any  allegations  being  made 
against  the  soldiers  or  against  anyone? — A.  Against  the  soldiers? 

Q.  In  connection  with  that  affair? — ^A.  I  heard  a  great  many 
people  in  Brownsville 

Q.  I  am  trying  to  get  at  the  official  attitude  with  which  you  went 
down  there;  what  were  your  instructions? — A.  The  letter  of  instruc- 
tions was  very  short,  and  I  don't  believe  it  made  any  allegations  as 
to  who  were  even  supposed  to  have  committed  this  crime. 

Q.  But  you  are  not  sure  about  that? — A.  I  am  not  sure  of  it,  and 
I  don't  know ;  I  didn't  hear  anything  else  officially  that  I  know  of. 

Q.  Do  you  know  upon  what  that  was  based — your  order — did  it 
ori^nate  with  the  division  commander? — A.  It  originated  with  the 
division  commander. 

Q.  That  first  inspection? — A.  That  first  inspection.  He  wasn't 
at  Oklahoma  City  at  the  time ;  he  was,  I  think,  making  an  inspection 
at  Fort  Sill ;  he  telegraphed  up  to  the  military  secretary  to  send  me 
down  there. 

Q.  You  will  get  a  copy  of  that  letter  for  us,  will  you? — ^A.  Yes; 
I  will  get  a  copy  of  it. 

Q.  And  this  report  you  made  on  August  29  was  the  result  of 
your  investigation  pursuant  to  those  instructions  at  that  time? — 
A.  Yes. 

Q.  Your  next  inspection  was  made  when? — ^A.  Was  made  in  De- 
cember; between  the  26th  of  December  and  the  2d  of  January. 

Q.  January  of  this  year? — ^A.  Of  this  year. 

Q.  What  were  your  instructions  at  that  time? — A.  My  instructions 
at  that  time  were 
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Q,  Have  you  a  printed  copy  of  those? — A.  No;  I  have  not.  They 
were  given  me  by  the  Secretary  of  War,  and  the  instructions  xvere 
marked  "confidential;"  but  the  Secretary  of  War  told  rae  person- 
ally before  I  started  that  the  investigation  was  to  be  made  in  a  spirit 
of  fairness  and  justice;  that  it  was  not  to  be  assumed  that  the  sol* 
diers  committed  the  crime,  but  that  we  were  to  try  to  find  out  the 
real  fact.s  in  the  case^  whether  they  were  for  or  against  the  facte  as 
I  found  in  my  re^port  That  w^as  the  general  feature  of  the  letter  of 
instructions, 

Q,  Do  you  know  what  brought  this  about,  of  your  own  knowledge, 
this  second  inspection  ?^^V.  I  do  not,  of  my  own  knowledge, 

Q*  Isn't  it  a  matter  of  fact  that  your  report  was  a  subject  of  severe 
criticism — that  is,  in  so  far  as  your  conclusions  about  the  guilt  of  the 
men ;  that  is,  your  first  report  1  mean ;  wasn 't  that  subject  to  criti- 
cism?— A.  It  was  a  subject  of  criticism  in  newspapers  and  in  th« 
United  States  Senate* 

Q,  Genenil  criticism  tlirougliout  the  countryj  was  it  not? — A*  I 
^think  it  was  general  in  Kew  England,  as  far  as  the  press  was  con- 
Bmedi 

Q,.  It  was  general  over  the  country,  wasn't  it? — A.  Well,  it  was,  in 
a  nieiisure,  general,  too,  but  it  wasn't  altogether  unfriendly.  In  the 
entire  South  the  criticism  was  friendly,  and  in  some  parts  of  the 
North. 

Q,  The  criticism  of  whom  was  friendly  ? — A,  The  criticism  of  me 
and  my  report, 

Q,  Wasn't  it,  as  a  matter  of  fact,  to  get  further  and  more  couipleta 
evidence  as  to  who  really  did  commit  this  crime? — A<  No;  I  didn't 
understand  it  so.  While  it  may  have  included  that,  yet  it  wasn't 
made  especially  for  that  purpose.  I  undei-stood  it  was  made  espe- 
cially for  the  purpose  of  getting  sworn  evidence  of  the  real  facts  in 
the  case, 

Q*  Further  than  that  you  know  of  no  reason  why  the  second  in- 
vestigation was  made? — A,  Not  of  my  own  knowledge,  I  do  not, 

Q,  Weil,  you  made  every  effort  to  support  your  first  conclusions? — 
every  legitimate  effort,  I  mean? — A,  Or  course  I  naturally  desii^ 
that  they  should  be  supported.  At  the  same  time,  I  had  very  little 
to  do  with  the  investigation  myself* 

Q,  As  a  matter  of  fact,  Mr,  Purdy  was  your  associate,  and  he  made 
the  investigation? — A,  He  made  the  inve^^tigation  of  all  the  wit* 
nesses  and  took  the  depositions  of  all  the  witnesses  except  two,  which 
I  took  myself,  because  he  went  aw^ay  on  the  1st  day  of  Januai*y,  He 
wanted  to  go  to  San  Antonio  for  some  purpose — I  have  forgotten 
what  it  was  now — before  I  thought  the  investigation  was  complete, 

Q,  At  Brownsville,  you  mean?— A,  Yes;  I  wanted  these  other  two 
witnesses,  whose  depositions  I  took, 

Q,  Do  yon  remember  who  they  were!— A,  They  were  Mr.  Moore, 
the  proprietor  of  the  Miller  Hotel,  and  Mr,  Ignacio  Garza, 

Q.  Was  he  the  sheriff  down  there?— A,  No;  this  was  a  different 
man.    This  Ignacio  Garza  was  an  employee  of  Mr*  Francisco  Yturria. 

Q,  And  he  is  the  man  that  lived  on  the  comer,  near  the  Co  wen 
residence?— A-  Yes,  sir;  opposite  the  Cowen  residence* 

Q.  The  same  man  that  testified  in  this  case? — A,  Yes,  sir.  I  took 
his  evidence  on  the  Qd  day  of  January — ^no,  on  the  1st  day  of  Janu- 
ary ;  I  left  on  the  2i 
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Q.  You  swore  all  these  witnesses,  did  you  not? — A.  I  did. 

Q.  And  how  was  that  evidence  taken  aown — by  a  stenogi'apher? — 
A.  Taken  down  by  a  stenographer,  and  afterwards  sworn  to  again  by 
the  clerk  of  the  court,  Mr.  Kowalski. 

Q.  It  was  all  read  over  by  the  witnesses? — ^A.  All  read  over  to  the 
witnesses  by  Mr.  Kowalski.  I  can't  state  that  to  my  own  knowledge, 
because  quite  a  number  of  them  were  certified  to  by  him  in  my 
presence. 

Q.  That  was  your  intent — that  was  the  practice? — A.  Yes. 

Q.  Isn't  it  a  lact  that  this  second  examination  was  brought  about 
in  order  to  support  your  first  conclusions,  which  were  not  supported 
by  evidence  in  extenso  and  produced  by  criticism  of  the  action  hj 
the  powers  that  be? — A.  I  have  no  doubt  that  this  second  investi- 
gation was  ordered  on  account  of  criticism,  but,  as  I  said  before,  I 
had  specific  and  strong  instructions  to  try  to  bring  out  all  the  facts 
in  the  case,  whether  they  were  for  or  against  my  previous  theory 
and  report.  I  don't  think  I  am  violating  the  confiaence  in  stating 
that  those  were  the  instructions  of  the  President  himself,  as  I  under- 
stood them  to  be. 

Q.  But  your  instructions  are  confidential,  are  they  not? — A.  They 
were  confidential,  but  I  have  really  ^iven  the  main  portions  of  them, 
at  least  what  I  considered  the  essential  part  of  them,  to  you. 

Q.  These  witnesses  that  you  examined  were  not  cross-examined  by 
anyone  representing  either  side,  were  they  ? — A.  They  were  not. 

Q.  They  were  taken  what  we  call  "ex  parte?" — A.  They  were 
taken  ex  parte,  if  you  consider  Mr.  Purdy  as  an  ex  parte  examiner. 
I  don't  know  what  his  predilections  were  before  the  investigation 
was  made ;  I  never  met  liim  before  until  on  the  train  going  to  St. 
Louis. 

Q.  Who  was  he? — A.  He  was  the  assistant  to  the  Attorney-General 
of  the  United  States. 

Q.  And  employed  in  the  Attorney-General's  office  at  Washing- 
ton?— A.  Yes,  sir;   and  employed  in  the  Attorney-General's  office. 

Q.  That  report  was  submitted  by  you  to  the  War  Department,  was 
it  not? — A.  lou  mean  that  report  of  August  29? 

Q.  The  last  one  that  was  submitted. — A.  To  the  War  Department. 

Q.  That  went  direct — it  didn't  go  through  any  channels? — A.  It 
was  directed  to  The  Military  Secretary,  United  States  Army,  and 
was  sent  by  me — that  is,  the  letter  of  transmittal  was. 

Q.  Did  you  reduce  to  writing  the  evidence  of  the  men  you  stated 
you  examined  in  your  report  oi  the  29th  of  August,  1906? — A.  Yes; 
it  was  reduced  to  typewriting. 

Q.  The  report  of  August  29? — A.  The  stenographers  typewrote 
the  evidence,  and  it  was  then  read  over  to  the  witnasses  and  sworn  to. 

Q.  Now,  aren't  you  talking  about  the  last  report? — A.  Yes. 

Q.  I  had  reference  to  August  29. — A.  I  didn't  reduce  to  writing 
any  of  them.  Those  that  I  submitted  with  my  report  was  written  up 
by  the  people. 

Q.  Now,  coming  back  to  the  Purdy  report  for  just  a  moment: 
Wasn't  there  some  additional  reports,  and  incorporated  in  that  over 
and  above  the  evidence  that  you  and  Mr.  Purdy  took? — A.  Yes;  I 
think  there  was.  There  were  j^everal  affidavits  put  in  there  that  Mr. 
Purdy  and  I  didn't  take. 

Q.  Have  you  seeji  that  report  at  all,  Maior? — A.  Yes,  sir. 
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Q.  As  a  matter  of  fact,  isn't  there  some  information  in  that  with 
regard  to  the  ammunition  as  it  is  manufactured  and  how  it  is  manu- 
factured? Wasn't  that  made  a  subject  of  special  investigation? — ^A, 
Yes,  sir;  it  was,  but  I  am  not  certain  whether  it  was  put  in  that 
Purdy  report  or  not ;  it  was  put  in  one  of  those  printed  reports. 

Counsel  for  the  accused  (to  judge-advocate) : 
You  have  no  objection  to  his  seeing  that  report? 

A.  (The  witness.)  Let  me  see  that;  I  don't  remember  which  one  it 
is  in. 

^Judge-advocate  hands  witness  the  Purdy  report.) 

A.  ^  es,  sir ;  there  is  quite  a  lot  of  matter  in  here  which  doesn't  be- 
long to  the  Purdy  report. 

Q.  Although  incorporated  in  what  is  called  the  Purdy  report? — A. 
Yes. 

Q.  Now  that  you  have  examined  that,  doesn't  that  report  contain 
the  result  of  various  investigations  of  the  manufacturers  of  these,  vari- 
ous arms  and  ammunition  throughout  the  country? — A.  Yes,  sir. 

Q.  That  is,  it  shows  how  many  of  the  present  issue  of  rifles — ^that  is 
to  say,  the  new  Springfield,  not  necessarily  the  present  issue — doesn^ 
that  show  how  many  had  been  manufactured  throughout  the  coun- 
try?— A.  It  does. 

Q.  And  the  ammunition,  where  it  had  been  manufactured  and  the 
amount  that  had  been  sent  out  by  the  various  firms? — ^A.  I  think  it 
does. 

Q.  And  what  ffuns  had  been  manufactured  carrying  the  new 
Springfield  cartridge? — ^A.  What  was  that  last  question? 

Q.  The  various  guns  that  had  been  manufactured  and  the  ammu- 
nition they  carried? — ^A.  I  don't  see  any  reference  to  the  manufac- 
ture of  them. 

Q.  Do  you  know  Captain  Rice,  of  the  Ordnancie  Department? — A. 
Yes,  sir. 

Q.  His  report  is  incorporated  in  that? — A.  Yes;  he  was  investi- 
gated or  his  deposition  was  taken  by  Mr.  Purdy. 

Q.  That  is  a  part  of  the  Purdy  report? — ^A.  Yes;  that  is  a  part  of 
the  report;  I  think  he  did  refer  to  that  subject. 

Q.  Well,  were  you  not  examined  yourself  in  connection  with  this 
matter  by  someone? — A.  Yes;  my  affidavit  was  taken  by  Mr.  Purdy. 

Q.  By  Mr.  Purdy? — A.  Yes;  that  was  after  we  returned  to  Wa^- 
ington. 

Q.  Was  that  made  a  part  of  that  report  also? — A.  That  is  a  part 
of  the  report. 

Q.  Was  that  taken  under  oath? — A.  It  was. 

Q.  Where  is  your  evidence  there,  do  you  remember? — ^A.  It  is  on 
page  162. 

Q.  Will  vou  examine  it? — ^A.  (Witness  turns  to  his  affidavit  on 
page  162  of  the  Purdy  report.) 

Q.  Is  that  the  one  that  you  refer  to? — A.  Yes,  sir. 

Q.  Isn't  there  some  other  examinations  of  yourself  in  that  same 
report? — A.  I  think  not;  none  that  I  know  of.  There  is  a  note 
adxled  to  this. 

Q.  Where  is  that? — ^A.  That  is  right  at  the  bottom,  but  I  didnt 
put  that  there.    I  don't  know  who  put  that  there. 
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Q.  That  isn't  a  part  of  your  evidence? — ^A.  No;  and  that  note,  by 
the  way,  is  not  correct — all  of  it. 

Q.  Now,  were  you  not  further  examined  by  somebody  else  in  con- 
nection with  this?  I  don't  think  it  appears  in  the  Purdy  report,  but 
in  some  other  report. — A.  Oh,  yes ;  I  was  examined  by  the  first  divi- 
sion of  the  General  Staff. 

Q.  Aiid  that  appears  in  some  report? — A.  That  is  in,  I  think  it  is 
called,  the  report  of  the  Brownsville  affray. 

Q.  How  was  that  evidence  taken  ? — A.  That  was  simply  taken ;  not 
under  oath,  but  was  an  official  investigation. 

Q.  But  not  taken  under  oath? — A.  No;  not  under  oath.  It  was 
taken  by  the  stenographer  and,  by  the  way,  I  would  like  to  say  that 
while  the  main  facts  are  as  I  stated  them  to  be  as  far  as  I  recollected 
in  that  investigation,  the  stenographer  made  quite  a  number  of  mis- 
takes, generally  in  matters  of  Rttle  moment,  and  made  a  number  of 
granunatical  errors  which  I  don't  think  I  made  at  all,  although  I 
will  admit  that  I  am  not  fluent  of  speech,  but  I  wasn't  given  any 
opportunity  to  correct  the  typographical  mistakes  and  the  mistakes 
01  grammar.  The  report  wasn't  submitted  to  me  at  all ;  that  is,  the 
proof  sheets  were  not. 

Q.  Well,  will  you  look  over  that  report  later  and  let  us  know 
what  corrections  you  want  to  make?  We  don't  want  to  do  it  now; 
we  may  get  into  it  and  if  it  is  erroneous,  of  course  I  want  you  to 
correct  it. — A.  Yes,  sir. 

Q.  The  first  thing  that  I  want  to  bring  your  attention  to  is  your 
report  of  August  29,  under  the  head  of  "  Causes."  Your  first  con- 
clusion was  that  "the  soldiers  heard  they  were  not  to  go  to  Camp 
Mabry  because  Texas  troops  had  threatened  to  use  ball  cartridges 
against  them  in  maneuvers.^'  Do  you  remember  whether  any  of  the 
soldiers  themselves  told  vou  that  they  knew  about  this? — A.  No;  I 
don't  think  they  did ;  I  think  the  officers  only  told  me  that. 

Q.  That  information  was  based  on  what? — A.  On  what  the  officers 
told  me. 

Q.  It  says  "  They  knew  that  Colonel  Hoyt  made  a  request  that  the 
Twenty-fifth  Infantry  be  not  sent  to  Texas."  Was  that  based  on 
what  the  officers  said  ? — A.  Yes,  sir.  I  don't  think  any  soldiers  told 
me  that  at  all. 

Q.  In  so  far  as  you  knew,  this  information  was  possessed  by  the 
officers  and  not  by  the  enlisted  men? — A.  I  don't  know,  except  the 
officers  told  me;  the  enlisted  men  didn't. 

Q.  Are  you  sure  of  that? — A.  I  am  positive  of  it. 

Q.  Who  told  you  that? — A.  I  don't  remember  what  officers;  I 
think  two  or  three  of  them.  T  know  I  based  my  report  on  what  was 
told  me  at  that  time,  although  I  can't  remember  where  the  particular 
conversation  occurred  which  gave  me  that  information. 

Q.  What  I  am  trying  to  get  is  whether  or  not  you  got  this  direct 
from  the  enlisted  men? — A.  No;  I  never  got  it  from  the  enlisted 
men ;  I  don't  think  any  of  them  told  me. 

Q.  I^t's  take  up  the  second  conclusion :  "  The  people  did  not  desire 
the  colored  troops  and  thought  they  should  not  be  sent  here.  I 
learned  this  before  the  rumored  abandonment  of  Brown  from  promi- 
nent citizens,  members  of  the  committee  of  safety,  etc."  Can  you 
remember  anyone  that  gave  you  that  information? — ^A.  I  think  that 
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nearly  all  of  thom  that  T  examined  gave  me  that  information.  I 
can't  remember  any  particular  one,  but  I  know  that  there  were  quite 
a  number  of  them.  I  can't  place  any  particular  one,  because  there 
Avore  so  many  that  I  don't  remember  who  they  were. 

Q.  Were  they  of  the  leading  men,  such  as  the  mayor.  Captain 
Kelly,  who  was  on  that  conunittee,  or  what  class  of  citizens  was  it? — 
A.  I  think  all  classes  of  citizens  told  me  that.  The  reason  that  I 
remember  this  more  particularly  is  that  after  I  heard  that  Brown 
was  to  be  abandoned  I  found  rather  a  different  sentiment  in  town. 

Q.  Tell  us  what  you  mean  by  that. — A.  That  is,  they  didn't 
exi)ross  themselves  so  strongly  on  that  point.  I  emphasized  that  mat- 
ter in  my  report.    I  think  there  is  a  word  italicised  there. 

Q.  1'he  woi-d  "  before'^  " — A.  Yes,  sir. 

Q.  It  reads  here,  "  I  learned  this  before  " A.  And  the  word 

"  before  "  is  in  italics? 

Q.  Yes.  Now,  was  the  change  of  sentiment  very  marked  after 
they  found  that  Fort  Brown  was  to  be  abandoned — the  troops  were 
to  be  withdrawn?  What  is  your  recollection? — A.  My  recollection  is 
that  it  was. 

Q.  Among  all  classes? — A.  Among  all  classes. 

Q.  We  will  take  up  the  second  sentence  of  that  same  paragraph. 
You  say,  "  I  think  requests  were  sent  to  Senators,  Congressmen,  etc., 
to  use  their  influence  in  the  matter,  but  am  not  positive.  If  a  fact, 
it  is  probably  known  at  the  War  Department.''  Do  you  remember 
how  you  got  hold  of  that  information? — A.  I  don't  remember  how 
I  got  hold  of  that  infornuition.  It  was  from  some  citizen  or  sevei*al 
of  them.  I  know  afterwards  of  one  particidar  instance  in  which  a 
man  did  write — that  is,  I  heard  of  it. 

Q.  Do  you  remember  who  that  was? — A.  That  was  Mr.  Wreford, 
Avho  has  a  connnission  house  on  the  diagonally  opposite  corner  to  the 
Miller  Hotel. 

Q.  Responsible  business  man  of  the  city? — A.  I  think  he  was;  he 
seemed  to  me  to  be  so,  a  very  responsible  man. 

Q.  Was  he  what  you  would  class  one  of  the  leading  citizens  of  the 
city,  as  far  as  external  appearances  go? — A.  As  far  as  external  ap- 
pearances go,  I  should  think  he  was,  but  as  far  as  his  reputation 
goes,  I  never  inquired.    He  seemed  to  me  a  very  gentlemanly  man. 

Q.  Now,  the  third  conclusion,  and  I  will  read  the  whole  of  that: 
"  Soldiers  of  the  Twenty-fifth  were  not  allowed  to  drink  with  white 
people  at  the  principal  bars  in  town^  though  jn  some  cases  saloon 
keepers  put  up  a  separate  bar  for  their  use,  this  having  an  opposite 
effect  to  that  intended.  The  bartender  was  killed  in  such  a  saloon." 
Who  did  you  get  that  from?  On  what  did  vou  base  that  conclu- 
sion?— A.  I  based  it  from  the  conversations  which  I  had  during  the 
investigation  with  saloon  keepers,  and  possibly  also  from  general 
repoi't  in  the  town,  but  I  remember  of  two  saloon  keepers — ^the  prin- 
cipal ones  in  town — who  told  me  that  soldiers  were  not  allowed  to 
drink  at  the  bar  with  white  men  in  their  saloons. 

Q.  In  this  connection  did  you  ascertain  anything  about  the  loca- 
tion of  another  saloon  out  in  what  is  known  as  the  Tenderloin  dis- 
trict, and  which  was  in  charge  of  a  discharged  soldier  of  the  Twenty- 
fifth  ? — A.  I  did  hear  that  there  was  such  a  saloon,  but  I  never  maae 
any  inquiry  about  it.    I  went  up  one  day  to  the  edge  of  the  Ten- 
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Q.  But  I  am  tndng  to  get  at  now,  Major,  the  absolute  evidence 
that  was  presented  to  you  that  would  sui)port  your  statement  of  its 
being  preconcerted.  Now,  is  there  anything  in  what  you  have  said 
up  to  now  that  couldn't  have  happened  by  a  squad  of  10  or  12,  for 
instance,  arriving  at  this  conclusion  after  12  o'clock  or  near  12  o'clock 
that  night? — A.  I  don't  know  how  long  before  the  act  it  was  precon- 
certed; I  don't  pretend  to  know  anything  about  it.  I  believe  it  cer- 
tainly was  preconcerted,  because  they  alFseemed  to  know  what  they 
were  after;  they  were  all  in  a  body,  started  out  in  a  body — at  least,  I 
inferred  so  from  the  evidence. 

Q.  Now,  is  there  anything  in  the  evidence  as  presented  to  your 
mind  at  the  time  you  made  this  report  that  would  preclude  the 
idea  of  10  or  15  or  20  men  in  one  company  going  out  and  partici- 
rating  in  this  raid?  Couldn't  they  have  arrived  at  this  conclusion 
by  concentration  there  after  11  o'clock  at  night? — A.  As  I  say,  I 
don't  know  when  they  made  it;  they  may  have  done  it  after  11. 

Q.  So  when  you  use  the  word  "  preconcerted,"  you  don't  know 
whether  it  was  a  long  preconceived  plan  ? — A.  I  don  t  know  whether 
it  was  an  hour  before  or  when  it  was,  but  I  believe  that  the  sentinel 
on  post  No.  2  knew  something  about  it;  I  believe  that  the  sergeant 
of  the  guard  knew  about  it ;  people  who  were  not  in  the  raid  knew 
about  it. 

Q.  What  evidence  did  you  have  at  that  time — what  particular 
evidence  did  you  have  upon  which  to  make  your  assertion  that  it 
was  a  preconcerted  affair? — A.  The  general  evidence  in  the  way 
these  men  acted. 

Q.  Which  men  ? — A.  The  men  committing  the  raid,  who  went  out 
in  town;  they  went  all  together;  there  was  absolutely  no  provocation 
as  far  as  I  could  find  out  at  that  time.  They  must  have  made  some 
arrangement  to  go  out  together;  they  must  have  gotten  their  rifles 
out  in  some  way ;  all  of  them  couldn't  have  had  a  spontaneous  resolu- 
tion to  do  this  at  one  time.  That  was  my  idea.  This  sentinel  on 
No.  2  didn't  see  anything  at  all,  he  said,  while  the  evidence  of  Mr. 
Sanborn,  Mr.  Kendall,  Mr.  McDonnel,  and  Mr.  Martinez,  all  indi- 
cated to  me  that  he  couldn't  help  seeing  somebody.  I  think  the 
aergeant  of  the  guard  sounded  that  fire  alarm  for  the  purpose  of 
GSusing—I  menn  the  call  to  arms — for  the  purpose  of  allowing  or 
permitting  of  these  men  getting  back  with  arms  in  their  hands, 
because  they  would  be  less  litible  to  detection. 
"    Q-  Upon'  what  did   you   base  that? — A.  Because  the  other  men 

mid  all  have  their  guns  out  of  the  racks. 

^Qr  Upon  what  did  you  base  that  al)out  the  sergeant  of  the  guard 

wnding  the  call  to  arms?— A.  He  told  me  himself  he  sounded  a 

11  to  arms.  ... 

Did  you  ascertain  that  was  done  on  his  own  responsibility? — 
'it  wasf  he  told  me  it  was. 

The  sergeant  of  {lie  giuird  did?— A.  The  sergeant  of  the  guard 

id  I  Hnv  f  d  in  my  report,  and  made  a  statement  some- 

(t  1        lid  me  which  I  took  down,  this  state- 

whether  the  call  to  arms  was 
-A,  I  don't  recollect  whether 
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Q.  He  didn't  see  it?— A.  No. 

Q.  Was  there  anybody  there  that  you  could  find  out  who  he  wast — 
A.  Except  Mrs.  Evans;  she  said  there  was  a  gentleman  living,  I  think, 
in  the  same  house  or  in  the  same  side  of  the  house — ^whether  this  was 
a  double  house  or  not  I  have  forgotten.  At  any  rate  there  was 
another  family  living  in  there  besides  Mr.  Evans  and  herself,  and  she 
said  that  somebody  was  in  the  house  when  this  soldier  grasped  her  by 
the  hair  and  she  screamed,  and  I  think  she  said  also  that  somebody 
started  to  come  out,  but  whether  she  saw  him  or  not,  or  knew  him,  1 
have  forgotten,  and  she  said  that  frightened  the  soldier  and  he  ran 
away. 

Q,  This  all  occurred  before  she  fainted?  Did  she  tell  you  that 
she  fainted,  do  you  remember? — A.  I  don't  think  she  did  faint  until 
afterwards,  according  to  her  story.  She  said  that  she  had  hold 
of  the  bridle  of  her  horse  when  this  soldier  grasped  her  by  the  hair, 
and  that  he  threw  her  down,  but  that  her  horse  pulled  the  rein  and 
pulled  her  back  on  her  feet  again,  and  she  then  screamed  and  the 
soldier  ran  away.  1  don't  remember  her  saying  that  she  fainted, 
although  my  recollection  now  may  be  imperfect. 

Q.  Kow,  under  the  head  of  "  Responsibility  before  and  during  the 
fact,"  you  say,  ''  1  do  not  think  the  commanding  and  other  officers 
and  some  of  the  senior  noncommissioned  officers  can  be  blamed  for 
not  discovering  the  preconcerted  raid."  That  was  your  opinion  at 
that  time  after  a  full  investigation  of  the  facts? — A.  Yes,  sir.  I 
stated  that  mainly  because  of  this  fact,  that  the  men  hadn't  expressed 
resentment. 

Q.  In  other  words,  there  was  no  evidence,  in  so  far  as  you  could 
ascertain,  that  the  commissioned  officers  and  those  senior  noncom- 
missioned officers  should  have  l)een  put  on  their  guard? — A.  Noth- 
ing, except  from  these  individual  cases  that  I  have  related,  and  from 
the  fact  that  it  is  hunum  nature  for  them  to  more  or  less  resent  such 
treatment. 

Q.  What  evidence  did  you  have  that  it  was  a  preconcerted  raid- 
where  did  you  get  that? — A.  I  got  that  idea  from  the  fact  that  I 
believed  these  men  got  out  of  the  barracks  sometime  before  the  at- 
tack— before  the  shooting  ocrcurred — and  that  they  must  have  gotten 
a  great  many  rifles  out  of  the  racks  in  some  way  or  other — ^not  a  great 
many,  but  15  or  20  possibly. 

Q.  Aright  that  not  have  been  done  without  being  preconcerted — 
that  particular  fact — might  that  not  have  been  done  without  its  be- 
ing preconcerted  on  the  part  of  the  men? — A.  The  fact  that  the  first 
shots  that  were  fired  were  fired  into  the  air  was  another  indication  to 
me  that  they  intended  to  create  an  alarm  and  a  supposition  on  the 
part  of  the  rest  of  tlie  garrison  that  they  were  being  attacked  from 
the  outside.  Thev  were  ai)parently  in  a  body,  as  far  as  I  could  find 
out,  from  the  evidence  of  those  who  saw  them  first. 

Q.  PiVerything  that  you  have  said  up  to  now  in  answer  to  my 
question,  to  wit,  that  they  got  their  rifles,  that  they  fired  some  shots 
in  the  air,  and  t  have  forgotten  the  other A.  And  from  the  gen- 
eral resentment  that  T  considered  must  have  l)een  in  the  minds  of 
the  soldiers  on  account  of  these  incidents — especially  that  of  the 
Tate-Newton  and  the  Evans  case. 

Q.  That  is  an  inference  that  you  drew? — A.  That  is  an  inference 
I  drew  myself. 
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Q.  But  I  am  trying  to  get  at  now,  Major,  the  absolute  evidence 
that  was  presented  to  you  that  would  sui)port  your  statement  of  its 
being  preconcerted.  Now,  is  there  anything  in  what  you  have  said 
up  to  now  that  couldn't  have  happened  by  a  squad  of  10  or  12,  for 
instance,  arriving  at  this  conclusion  after  12  o'clock  or  near  12  o'clock 
that  night? — A.  I  don't  know  how  long  before  the  act  it  was  precon- 
certed; I  don't  pretend  to  know  anythme  about  it.  I  believe  it  cer- 
tainly was  preconcerted,  because  they  alFseemed  to  know  what  they 
were  after;  they  were  all  in  a  body,  started  out  in  a  body — at  least,  I 
inferred  so  from  the  evidence. 

Q.  Now,  is  there  anything  in  the  evidence  as  presented  to  your 
mind  at  the  time  you  made  this  report  that  would  preclude  the 
idea  of  10  or  15  or  20  men  in  one  company  going  out  and  partici- 
pating in  this  raid?  Couldn't  they  have  arrived  at  this  conclusion 
by  concentration  there  after  11  o'clock  at  night? — A.  As  I  say,  I 
don't  kiiow  when  they  made  it;  they  may  have  done  it  after  11. 

Q.  So  when  you  use  the  word  "  preconcerted,"  you  don't  know 
whether  it  was  a  long  preconceived  plan  ? — A.  I  don't  know  whether 
it  was  an  hour  before  or  when  it  was,  but  I  believe  that  the  sentinel 
on  post  No.  2  knew  something  about  it;  I  believe  that  the  sergeant 
of  the  guard  knew  about  it ;  people  who  were  not  in  the  raid  knew 
about  it. 

Q.  What  evidence  did  you  have  at  that  time — what  particular 
evidence  did  you  have  upon  which  to  make  your  assertion  that  it 
was  a  preconcerted  affair? — A.  The  general  evidence  in  the  way 
these  men  acted. 

Q.  Which  men? — A.  The  men  committing  the  raid,  who  went  out 
in  town ;  they  went  all  together ;  there  was  absolutely  no  provocation 
as  far  as  I  could  find  out  at  that  time.  They  must  have  made  some 
arrangement  to  go  out  together;  they  must  have  gotten  their  rifles 
out  in  some  way ;  all  of  them  couldn't  have  had  a  spontaneous  resolu- 
tion to  do  this  at  one  time.  That  was  my  idea.  This  sentinel  on 
No.  2  didn't  see  anything  at  all,  he  said,  while  the  evidence  of  Mr. 
Sanborn,  Mr.  Rendall,  Mr.  McDonnel,  and  Mr.  Martinez,  all  indi- 
cated to  me  that  he  couldn't  help  seeing  somebody.  I  think  the 
sergeant  of  the  guard  sounded  that  fire  alarm  for  the  purpose  of 
causing — I  mean  the  call  to  arms — for  the  purpose  of  allowing  or 
permitting  of  these  men  getting  back  with  arms  in  their  hands, 
because  they  would  be  less  nable  to  detection. 

Q.  Upon  what  did  you  base  that? — A.  Because  the  other  men 
would  all  have  their  guns  out  of  the  racks. 

Q-  Upon  what  did  you  base  that  about  the  sergeant  of  the  guard 
sounding  the  call  to  arms? — A.  He  told  me  himself  he  sounded  a 
call  to  arms. 

Q.  Did  you  ascertain  that  was  done  on  his  own  responsibility? — 
A.  It  was ;  he  told  me  it  was. 

Q.  The  sergeant  of  the  ^ard  did  ? — A.  The  sergeant  of  the  guard 
did,  and  I  have  so  stated  in  my  report,  and  made  a  statement  some- 
where afterwards  of  what  he  told  me  which  I  took  down,  this  state- 
ment, as  he  told  it  to  me. 

Q.  Did  you  ever  ask  Major  Penrose  whether  the  call  to  arms  was 
sounded  or  not;  and  if  so,  by  whom? — A.  I  don't  recollect  whether 
I  did  or  not. 
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Q,  If  you  had  and  Major  Penrose  had  told  you  he  sounded  it, 

would  that  change  your  opinion,  in  so  far  as  this  act  of  the  sergeant 
of  the  gi^ard  told  you  so? — ^A.  It  would  if  he  had  done  so* 

Q.  If  he  had  told  you  that  he  ordered  the  sounding  of  the  call  to 
arms  ivould  it  change  your  opinion  as  to  that  particular  thing! — 
A.  Why,  certainly  it  would, 

Q,  Is  there  anything  else  that  you  can  think  of  that  jou  based 
your  idea  of  the  thing  bein^  preconcerted — that  is,  the  evidence  you 
had  at  the  time? — A.  I  don  t  know  that  I  can*  I  don't  know  that  I 
have  any  other  reason  that  I  can  think  of, 

Q.  Well,  now,  that  being  the  case,  is  there  anything  in  what  you 
have  stated  that  would  preclude  this  having  been  planned  at  half- 
past  11  and  executed  immediately  after  that  night? — ^A.  I  think  not 

Q.  You  say,  ^*  It  is  easy  to  say,  in  the  light  of  later  events^  that 
the  guard  should  have  been  doubled  and  other  precautions  taken  the 
night  of  the  13th,  but  who  could  imagine  that  American  soldiers 
in  a  body  would  try  to  murder  unoffending  women  and  innocent 
children?  "  Did  you  investigate  at  that  time  this  battalion  of  sol- 
diers I — -A.  I  interviewed  quite  a  number  of  them — possibly  25  or  30* 

Q.  I  think  I  made  myself  badly  understood.  What  I  want  to  get 
at  is,  did  you  investigate  who  this  body  of  soldiers  were  and  what 
their  record  as  soldiers  was — their  record  as  to  discipline,  for  in* 
stance! — A>  No;  I  did  not. 

Q.  Do  you  know  whether  or  not  that  body  was  a  well-disciplined 
organization  or  not,  leaving  out  of  consitferation,  mark  you,  the 
events  that  occurred  that  night  ?^A.  My  impression  at  that  time 
was  that  it  was  a  well-disci  pi  incd  body  of  men  before  I  went  there — 
before  this  thing  happened. 

Q.  Wasn't  it  your  opinion  that  it  was  an  exceptionally  well-dis- 
ciplined  body  of  men,  leaving  out  of  consideration  what  occurred 
that  night? — A,  My  impression  was  that  it  was  a  well-drilled  and  a 
well-disciplined  command, 

Q.  So  that  you  must  have  had  some  such  thing  in  mind  when  you 
said  that  these  officers  could  not  expect  any  such  thing! — A,  I  must 
have  had;  I  am  sure  I  did  liave. 

Q.  "  The  commanding  officer  did  cancel  passes  and  send  out  patrols 
earl?  in  the  evening,"  wasn't  that,  as  you  intimate  later,  "  as  much 
to  allay  the  anger  of  the  town  people  as  to  prevent  men  from  x;om- 
mitting  other  excesses,''  wasn't  that  to  act  in  good  faith  to  his  promise 
to  the  mayor  ?^'A,  I  think  so. 

Q»  He  had  told  the  mayor  he  would  cancel  the  passes  and  send  out 
patrols  and  see  that  the  men  were  brought  in?^ — ^A.  That  is  ray  im- 
pression. 

Q.  So  that  he  was  acting  in  good  faith,  so  far  as  the  ordinary 
commanding  officer  could  oe  expected  to  act  under  those  condi- 
tions?— A,  I  think  so;  at  least  that  was  my  impression, 

Q,.  You  say,  ''  All  the  officers  firmly  believed  (most  of  them  till 
morning)  the  garrison  was  attacked  from  the  town  side  as  the  result 
of  the  assault  on  Mrs,  Evans,  the  general  lQ  feeling  of  the  town 
people,  etc.,  and  this  delusion  was  heightened  by  the  call  to  arms 
sounded  by  order  of  the  sergeant  pf  the  guard  (probably  too  early 
during  the  firing  to  be  genumej."  Did  you  investigate  the  varioua 
commissioned  officers  on  that  point? — A*  1  did. 
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Q,  And  they  gave  vou  their  reasons  for  supposing 
don't  remember  that  all  of  them  gave  me  their  reasons, 


this?— A.  I 
,  but  the  ma- 
jority of  them  did,  I  think,  and  I  know  they  did  say  what  they 
thought  on  that  night. 

Q.  This  call  to  arms  was  sounded  very  early  in  the  proceeding? — 
A.  I  judged  it  was  sounded  two  or  three  minutes  after  the  first  Siots 
were  fired,  from  what  I  heard  of  the  matter. 

Q.  Would  your  opinion  of  that  be  changed  also — ^your  criticism  of 
it — ^if  you  found  that  this  call  to  arms  was  ordered  by  some  one  other 
than  the  sergeant  of  the  guard?  You  say,  "  (probably  too  early 
during  the  firing  to  be  genuine) ." — ^A.  If  he  had  proper  orders  to 
sound  it,  of  course  he  would  not  be  to  blame  in  any  way. 

(At  request  of  counsel  reporter  reads  last  answer.) 

Q.  What  I  wanted  to  bring  out  is  this :  If  the  commanding  officer 
ordered  that  call  to  arms,  as  a  matter  of  fact,  wouldn't  it  indicate 
that  he  thought  the  place  was  being  attacked,  and  therefore  it  was  a 
very  natural  and  proper  thing  to  do  under  the  circumstances? — ^A.  I 
think  so. 

Q.  Do  you  know  from  experience  how  long  it  takes  to  clean  a 
rifle?  I  notice  you  refer  to  it  and  say  it  takes  a  few  minutes  only. — 
A.  I  don't  know  from  personal  experience;  that  is,  I  never  cleaned 
one  myself,  but  I  knew  what  the  rifle  was  and  I  knew  what  the  thong 
and  brush  was  and  oil  drag. 

Q.  Have  you  ever  cleaned  one  of  these  rifles  ? — A.  I  never  have. 

Q.  Or  any  rifle  carrying  the  modern  high-explosive  powder? — A. 
No;  I  never  have  cleaned  them  myself. 

Q.  You  never  have  cleaned  a  gun  since  you  were  a  cadet? — A.  No; 
I  don't  think  I  have. 

Q.  On  what  did  you  base  your  conclusion  that  "  the  first  shots 
were  fired  a  few  minutes  " — you  underscored  this  next  word — "  be- 
fore midnight?  " — ^A.  I  based  it  from  the  evidence  of  a  vast  ma- 
jority of  the  persons  whom  I  interviewed  in  Brownsville.  T  found 
that  the  time  at  the  post  was  different.  The  time,  as  indicated  by  the 
evidence^  in  the  post  was,  I  think,  ten  or  fifteen  minutes  after  12. 
At  the  time  I  supposed  that  that  difference  was  due  to  the  fact  that 
one  used  the  standard  time  and  the  other  local. 

Q.  What  was  your  conclusion — did  you  investigate  that? — A.  I 
didn't  investigate  that;  however,  I  knew  there  was  a  difference  in 
town  between  the  post  time  and  the  town  time. 

Q.  Do  you  know  how  much  it  was? — A.  I  think  it  was  ten  or 
fifteen  minutes. 

Q.  You  don't  remember  accurately  at  all? — A.  No;  I  don't.  It 
seemed  to  me  that  most  persons  in  town  said  it  occurred  five  or  ten 
minutes  before  12  and  the  evidence  at  the  post  was  ten  or  fifteen  min- 
utes after. 

Q.  Did  you  ever  inspect  a  gun  at  night? — A.  I  think  I  have,  but 
it's  been  quite  a  number  of  years  ago. 

Q.  Now,  you  speak  of  a  ^'  Responsibility  after  the  fact,"  "  I  think 
Major  Penrose,  as  soon  as  he  believed  the  criminals  were  soldiers, 
should  have  arrested  and  placed  in  solitary  confinement  Sergeant 
Jackson,  B  Company ;  Sergeant  Reid,  Private  Howard,  and  Scaven- 

ir  Tamayo."    Upon   what  did   you   base  this  conclusion? — A.  I 

sed  it  with  regard  to  Sergeaiit  Jackson  upon  the  fact  that  there 
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were  several  witnesses,  or  at  least  one — I  think  I  interviewed  two — 
who  stiw  the  firing  from  the  porch,  and  from  the  fact  that  I  found 
those  bullet  marks  in  the  Yturria  house  pointed  to  the  fact  that  the^ 
were  fired  from  the  back  porch  of  B  Company.  I  didn't  see  how  it 
was  possible  for  him  not  to  know  something  about  it.  He  was  also 
the  noncommissioned  officer  in  charge  of  quarters  on  that  night. 

Q.  That  is  Sergeant  Jackson? — A.  Yes,  sir;  he  had  charge  of  the 
rifle  racks. 

Q.  Well,  now,  on  what  did  you  base  it  about  Sergeant  Reid? — ^A. 
Sergeant  Reid  was  the  sergeant  of  the  guard,  wasn't  he? 

Q.  Yes. — A.  For  the  reasons  I  have  already  given.« 

Q.  If,  then,  Sergeant  Reid  had  orders  from  the  conmianding  officer 
or  any  proper  authority  about  sounding  this  call  to  arms,  would  you 
change  your  opinion  about  it? — A.  That  would. 

Q.  Then  you  based  your  recommendation  for  his  arrest  largely 
upon  the  fact  that  he  had  the  call  to  arms  sounded  without  au- 
thority ? — A.  Yes,  sir. 

Q.  IIow  about  Private  Howard? — A.  He  was  sentinel  on  No.  2. 
I  believed  it  was  impossible  for  him  not  to  have  seen  who  did  that 
shooting. 

Q.  Didn't  his  post  extend  to  both  sides  of  all  the  barracks? — ^A. 
It  did ;  but  in  his  affidavit  he  said  he  saw  this  bov,  Tamayo,  at  the 
sinks  in  rear  of  the  company,  and  that  was  in  the  immediate  vicinity 
of  where  these  men  were  shooting,  according  to  the  evidence  I  got 
in  town. 

Q.  He  was  arrested? — A.  He  was  among  those  arrested. 

Q.  All  of  these  mem*  were  arrested,  were  they  not,  and  held  for  a 
long  time? — A.  Yes,  sir. 

Q.  Didn't  the  grand  jury  sit  in  this  case  and  consider  these  men 
down  there? — A.  It  did,  I  believe;  I  only  know  of  that  by  hearssiy, 
however. 

Q.  Now,  this  scavenger,  Tamayo,  is  a  Mexican,  isn't  he? — A.  Yes, 
sir. 

Q.  Thev  didn't  follow  your  advice  in  his  case,  did  they? — A.  Na 

Q.  And,  so  far  as  you  know,  no  bill  was  found  against  him? — A. 
As  far  as  I  know,  there  were  no  bills  found  against  the  men  arrested. 

Q.  Then  when  you  said,  "  Major  Penrose  conducted  himself  in  a 
manly  way  under  trying  circumstances,  although  subjected  to  much 
undeserved  abuse.  Almost  the  only  criticism  against  him  is  that 
above,"  you  referred  to  his  failure  to  arrest  these  men? — A.  Yea 
My  opinion  at  that  time  was,  and  is  now,  for  that  matter,  that  he 
might  have  gotten  a  good  deal  of  valuable  information  it  he  had 
used  coercive  measures  very  so<m  after  the  thing  occurred. 

Q.  What  kind  of  coercive  measures  do  you  refer  to? — A.  Solitary 
confinement/ — not  exactly  the  water  cure  or  anything  of  that  sort, 
but  there  are  ciises.  I  suppose,  in  which  coercive  measures  are  used. 
While  not  resorting  to  physical  harm  they  still  put  the  person  sub- 
jected to  the  strain  to  a  good  deal  of  anguish  of  mind. 

(At  request  of  counsel  reporter  reads  last  answer.) 

A.  It  is  something  like,  I  think,  as  I  have  said  somewhere  in  my 
report,  somethinij  analogous  to  the  sweating  process  used  by  the 
police.  It  is  used  everywhere  in  the  country,  as  I  have  heard.  I 
don't  know  exactly  Avhat  the  processes  are. 
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Q.  Do  you  know  whether  Major  Penrose  had  facilities  for  putting 
them  in  solitary  confinement  there  at  the  post? — ^A.  He  had  some 
cells  in  the  guardhouse. 

Q.  As  a  matter  ef  fact,  wasn't  some  ten  or  twelve  of  these  men 
arrested,  or  even  more? — ^A.  They  were. 

Q.  Well,  did  he  have  facilities  for  separating  those  men? — ^A.  I 
think  they  were  put  in  cells  for  some  time,  but  it  was  considered  to 
be  inhuman,  I  think,  and  they  took  them  out 

Q.  As  a  matter  ox  fact,  aren't  those  things  prohibited  in  our  serv- 
ice?— ^A.  Putting  them  in  cells — ^I  think  not. 

Q-  The  sweatmg  process,  I  mean,  as  used  by  the  police.  Isn't 
that  prohibited  in  the  service?  Have  you  ever  seen  it?— A.  I  don't 
know  as  I  ever  have.  *I  have  seen  coercive  measures  used,  but  that 
was  years  ago. 

Q.  In  the  later  day  you  have  never  seen  it? — ^A.  No. 

Q.  Now,  as  a  matter  of  fact,  let's  see  a  little  further.  Would  you, 
situated  as  Major  Penrose  was  on  that  occasion,  have  turned  those 
men  over  to  the  pdlice  of  Brownsville  for  the  sweating  process? — 
A.  No.  "^  ^  "^ 

Q.  So  whatever  facilities  or  whatever  steps  Major  Penrose  took 
in  order  to  coerce  those  men  to  tell  the  truth  must  have  been  measures 
available  for  him  in  the  post  of  Brownsville? — ^A.  In  the  post  of 
Fort  Brown. 

Q.  I  mean  in  the  post  of  Fort  Brown. — ^A.  I  would  like  to  state 
that  I  don't  mean  that  it  should  have  been  absolutely  necessary  for 
Major  Penrose  to  have  used  coercive  measures,  but  1  do  believe  if 
he  could  have  gotten  hold  of  these  men  just  as  soon  as  he  had  any 
idea  of  their  being  guilty  and  used  even  proper  methods,  tJhat  he 
could  have  found  out  something  from  them. 

Q.  Didn't  he  examine  these  men? — ^A.  I  don't  think  he  did  until 
the  next  day. 

Q.  We  are  tallring  about  when  he  found  out.  You  start  out  this 
statement  with  this:  '^  I  think  Major  Penrose,  as  soon  as  he  believed 
the  criminals  were  soldiers,  should  have  arrested  and  placed  in  soli- 
tary confinement "  these  few  men,  and  it  is  in  connection  with  them 
that  we  are  discussing  now.    Now,  what  I  want  to  get  at  is,  using 

the  class  of  coercion  that  you  have  indicated A.  He  had  these 

soldiers  there  in  the  guardhouse,  and  he  could  have  isolated  the  men. 

Q.  Did  he  have  enough  facilities  to  isolate  all  the  men  you  spoke 
of? — ^A.  I  think  there  are  quite  a  number  of  cells  there  in  that  guard- 
house.   My  impression  is  that  there  are  at  least  half  a  dozen  or  more. 

Q.  Let's  assume  that  there  were  half  a  dozen,  and  that  is  enough 
to  isolate  these  men,  if  your  theorv  was  true  about  it  being  precon- 
certed, what  chance  would  there  have  beep  for  coercing  mese  men 
into  telling  that;  if  this  was  a. preconcerted  move  and  it  was  thought 
out  by  those  men,  what  chance  was  there  to  have  found  out  these 
parties? — ^A.  If  this  preconcerted  raid  had  been  a  short  time  before, 
tliere  would  have  been  a  chance  of  it ;  in  the  Tamayo  case  there  would 
have  been  a  chance  of  it,  and  possibly  in  the  case  of  the  sergeant  of 
tlie  guard  and  Sergeant  Jackson. 

Q.  What  authority  did  Major  Penrose  have  over  Tamayo?  For 
instance,  could  he  have  arrested  him  and  put  him  in  the  guardhouse 
and  used  the  coercive  measures? — ^A.  He  could  have  done  that  or 

8.  Doc.  402, 60-1,  pt  2 iO 
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either  turned  him  over  to  the  police-    Tamayo,  as  I  understand,  lived 
IB  the  post. 
Q.  Well,  as  a  matter  of  fact,  Tarn  ay  o  was  reported  to  th©  clvi! 

authorities,  and  they  wouldn't  arrast  him. — A.  They  didn^t  arrest 
him.  I  said  J  I  think,  in  my  report  I  recommended  that  he  be  ar- 
rested* 

Q.  bid  they  dedine  to  do  it!— A.  They  didn't  do  it 

Q,  At  least  they  didn't  do  it  Now,  it  is  your  real,  firmly  fixed 
opinion  that  if  thase  men  yon  name  here  had  been  arreted  and  put 
in  solitary  confinement,  you  think  Major  Penrose  would  have  gotten 
the  information  I — A,  I  think  he  might  hava  I  didn't  say  he  would 
have. 

Q.  Now,  wouldn't  that  chance  have  been  mighty  slim  on  your  sup- 
position^hat  iSj  on  the  supposition  that  the  men  were  guilty,  and 
that  they  all  knew  of  it? — A,  I  think  the  best  and  only  chance  to 
have  gotten  any  information  was  to  do  it  quick ;  to  do  it  soon  after 
the  fact  occurred.  In  stating  that  Major  Penrose  should  have  used 
such  action  as  soon  as  he  oelieved  the  crime  was  comraitted  by 
soldiers,  I  may  have  been  giving  him  too  much  time.  Doctor  Cornice 
told  him  about  the  matter  having  been  committed  by  soldiers  only 
about  an  hour  or  so  after  it  happened, 

Q*  Yes;  we  have  that  in  evidence*  But  we  are  talking  about  your 
report  now,  what  you  had  and  ^hat  your  mind  was  at  the  time, 
and  I  am  trying  to  find  out  why  you  think  he  could  have  gotten  at 
this  information  and  what  measures  he  would  have  used.^A,  I 
think  that  those  were  almost  die  only  measures  that  could  have 
resulted  in  successw 

Q.  Then  it  simmers  down,  as  I  understand  your  conclusioUj  to  the 
fact  that  you  think  Major  Penrose  should  have  put  these  men  in 
solitary  confinement  and  have  held  them  there,  with  the  e:£pectation 
of  getting  information  of  this  trouble  from  them.  Is  that  the  size 
of  it! — A.  That  was  the  main  way. 

Q.  You  don't  know  of  any  other  facilities  at  that  post  for  securing 
information  other  than  that  solitaiy  confinement  f— A.  And  an  im- 
pression on  these  men  of  the  necessity  of  telling  the  truth  about  the 
matter, 

Q.  Do  you  know  that  he  didn't  make  such  efforts  as  that,  aside 
from  coercive  measures  ?^A,  I  know  these  men  were  not  found. 

Q,  I  say,  aside  from  the  coercive  measures? — A,  I  believe  he  did 
use  other  measures,  what  he  thought  might  have  b^iu  effective — might 
be  effective. 

Q-  Then  you  believe,  as  a  result  of  your  investigation,  that  he  re- 
sorted to  everything  short  of  these  coercive  measures  which,  as  I 
understand  you,  was  limited  to  his  facilities  and  the  orders  on  the 
subject}  to  solitary  confinement  in  the  guardhouse  ?  That  is  the  «ize 
of  it,  isn't  it?  Tke  solitaiy  confinement  of  the  soldiers  in  the  guard, 
1 1  mean, — A.  Yes  j  although  it  seems  to  me  he  would  have  been  jnsti- 
'  fied  in  using  some  strain  upon  them. 

Q.  For  instance? — ^A,  Keeping  them  in  solitary  confinement  and 
pcssibly  on  bread  and  water  and  somethiog  of  that  kind  and  getting 
at  them  by  threatening  them  in  some  way  or  another^ — that  Spends 
on  the  individual,  as  to  how  that  is  done. 

Q,  What  form  of  threat  would  you  put  to  the  men — for  instance, 
would  you  ejipect  Major  Penrose  under  the  existing  r^ulations  to 
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put  to  these  men? — ^A.  I  think  he  would  be  justified  in  threatening 
them  in  quite  a  number  of  ways.  I  don't  pretend  to  prescribe  what 
he  might  have  done. 

Q.  1  want  to  get  at  what  facilities  he  had  for  coercive  measures. — 
A.  He  had  these  facilities  for  placing  them  in  solitary  confinement, 
and  I  don't  pretend  to  prescribe  what  he  might  have  done.  I  don't 
pretend  to  be  such  a  msciplinarian  as  I  have  intimated  would  be 
neceesary  in  this  case  myseli. 

The  court  then,  at  5  o'clock  p.  m.,  adjourned  to  meet  at  10  o'clock 
a.  m.,  Friday  morning,  March  i,  1907. 

Chas.  E.  Hay,  Jr., 
Captain^  Acting  Judge-Advocate^  Judge-Advocate. 


THE  PENROSE  COURT-MARTIAL— Contintiel 


PART  4. 


MARCH  U  2,  AND  4,  1907. 


Headquabters  Depabtment  of  Texas, 

San  Antonio^  Tex.^  March  i,  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m.  ' 

Present:   All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  of  February  28  was  dispensed  with. 

Maj.  A.  P.  Blocksom  was  reminded  that  he  was  still  under  oath. 

CROSS-EXAMINATION   CONTINUED. 

Q.  Major  Blocksom,  I  will  read,  so  that  you  may  have  a  connected 
idea  of  where  we  left  oflf  yesterday. 

(Counsel  then  read  to  witness  the  several  last  questions  and  answers 
of  record.) 

Q.  You  stated  you  were  an  inspector-general  of  the  Army — ^in  that 
capacity.  Now,  then,  I  want  to  ask  you  whether  or  not  Major  Pen- 
rose or  any  other  conmianding  officer  of  the  Army  is  authorized  under 
our  custom  or  practice  to  place  men  in  solitary  confinement  on  bread 
and  water  except  as  a  result  of  a  court-martial  or  as  a  discipline  for 
a  general  prisoner? — A.  He  is  not  authorized  to  do  so. 

Q.  As  a  matter  of  fact,  then,  to  have  done  that  without  a  trial  or 
unless  men  were  general  prisoners  would  have  been  a  violation  of 
the  regulations,  orders,  and  customs  of  the  service;  is  that  not  a 
fact? — ^A.  It  would  be,  and  would  only  be  justified,  it  seems  to  me, 
by  an  emergency  like  that. 

Q.  You  consider,  then,  that  this  case — under  these  circumstances 
Major  Penrose  could  legally  have  placed  those  men  in  solitary  con- 
finement on  bread  and  water  diet  because  of  a  suspicion? — ^A.  He 
could  not  have  placed  them  on  bread  and  water  diet  under  the  regu- 
lations, but  he  could  have  coerced  them  in  one  way  or  another,  or 
persuaded  them,  depending  on  the  men. 

Q.  Let's  confine  ourselves  to  bread  and  water  diet  in  solitary  con- 
finement. Had  he  done  so,  would  he  not  have  done  so  at  his  peril, 
under  the  regulations? — A.  He  would. 

Q.  Certainly;  that's  the  point  I  want  to  bring  out.  As  a  matter 
of  fact  don't  you  know  that  officers  of  the  Army  have  been  tried  for 
using  coercive  measures  of  a  similar  nature,  as  you  mentioned  yes- 
terday, in  time  of  war,  to  get  information? — ^A.  I  don't  know  that 
they  have  by  simply  putting  men  on  bread  and  water  diet 

(Question  read  over  to  witness.) 

A.  You  mean  water  cure  ? 

Q.  I  did  not  specify.  You  mentioned  several  yesterday — ^you  men- 
tioned water  cure  as  one. — A.  My  answer  is  yes. 
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Q.  If  it  would  not  be  justified  in  time  of  war  it  certainly  would 
not  be  justified  in  time  of  peace,  would  itt — A.  No. 

Q.  Now,  I  think  you  said,  in  connection  with  this  man  Tamayo— 
I  think  you  included  him  in  the  coercive  measures  Major  Penrose 
should  have  used.  As  a  matter  of  fact  he  is  a  Mexican,  is  he  nott — 
A.  He  is. 

Q.  Has  been  a  native  of  Brownsville,  or  inhabitant  of  BrownsviUe, 
for  a  long  time? — A.  I  don't  know  how  long  he  has  been  an  in- 
habitant. 

Q.  Does  not  belong  to  the  Army  in  any  way? — ^A.  No. 

Q.  You  interviewed  him? — ^A.  Yes. 

Q.  As  a  matter  of  fact  isn't  it  contrary  to  law  for  a  commandin£| 
officer  to  arrest  or  use  coercive  measures  with  a  civilian  in  time  of 
pneace?  Would  he  not  do  so  at  his  peril? — ^A.  I  think  not;  when  the 
civilian  is  charged  with  crime  or  a  concealment  of  crime  and  is  on  the 
post  reservation,  and  the  civil  authorities  have  not  had  time,  or  do- 
cline  to  do  anything  with  him. 

Q.  Do  I  understand  you  to  say  that  you  think  Major  Penrose  would 
have  been  justified  and  warranted^  under  the  law,  in  arresting  this 
man  and  using  coercive  measures  with  him  that  you  have  just  testified 
he  could  not  use  with  the  soldiers? — ^A.  I  don't  mean  he  could  have 
used  coercive  measures,  but  he  could  have  arrested  and  tried  to  per- 
suade him  by  argument. 

Q.  He  could  have  arrested  him  and  used  argument? — ^A.  Yes. 

Q.  Could  his  threats  be  of  such  a  nature  as  to  amount  to  assault, 
under  the  law  ? — ^A.  No ;  not  lawfully. 

Q.  So  he  could  use  simply  moral  suasion ;  isn't  that  the  size  of  itt— 
A.  As  far  as  the  law  is  concerned,  that's  true. 

Q.  And  if  he  had  extended  that  so  it  would  have  amounted  to  an 
assault,  he  would  have  been  liable? — ^A.  Yes. 

Q.  As  a  matter  of  fact  isn't  an  arrest  legally  and  technically  an 
assault,  under  the  law  ? — ^A.  I  think  it  is. 

Q.  If  he  had  laid  hands  on  him  and  arrested  him  it  would  have 
amounted  to  an  assault? — ^A.  I  don't  know  the  law. 

Q.  As  a  matter  of  fact  I  don't  think  anybodv  would  dispute  that  if 
he  laid  hands  on  a  man  in  violation  of  his  rights  it  woula  amount  to 
an  assault.  That  is  the  law. — ^A.  My  opinion  is  he  had  a  rig^t  to 
arrest  the  man  under  the  law. 

Q.  Do  you  know  as  a  result  of  your  investigation  whether  Major 
Penrose  did  examine  this  man  Tamayo  carefully  that  night? — ^A.  I 
don't  know.    If  he  did  he  never  said  anything  to  me  about  iL 

Q.  You  are  sure  about  that? — A.  Yes. 

Q.  You  don't  recall  it,  at  any  rate  if  he  did? — ^A.  At  least  I  don% 
recall  it.    I  think  I  would  have  remembered  it  if  he  had. 

Q.  Do  I  understand  you  to  state  that  in  your  opinion  this  was  a 
preconcerted  affair?    You  did  so-testify  yesterday. — A.  Yes. 

Q.  Now,  this  man  Tamayo  would  have  been  included  in  this  neces- 
sarily, be  equallv  culpable,  would  he  not? — ^A.  No. 

Q.  You  didn't  then  include  him  in  your  summing  up  of  the  affair 
being  preconcerted,  that  he  was  in  collusion  with  the  owier  men? — ^A. 
No;  I  did  not. 

Q.  Then  what  reason  had  ^ou  for  assuming  that  this  man  should 
be  arrested  and  treated  in  this  coercive  way  by  Major  Penrose  if  he 
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was  not  a  part  and  parcel  of  the  preconcerted  action? — ^A.  The  sen- 
tinel on  No.  2  testified  that  he  saw  him  in  rear  of  B  Company  bar- 
racks, at  the  sinks,  when  the  firing  was  going  on,  when  the  firing 
stai-ted.  That  was  very  near  the  vicinity  where  the  first  firing 
occurred.  If  he  was  there,  he  must  have  seen  it — ^must  have  seen  the 
men  doing  the  shooting. 

Q.  Did  ne  suppress  anything,  any  knowledge,  that  you  know  of? — 
A,  None  that  1  know  of.  I  inferred  only  from  his  position  that  he 
must  have  done  so. 

Q.  Did  you  interview  the  man? — A.  I  did. 

Q.  Did  he  talk  freely  to  you — answer  your  questions  freely  ? — ^A. 
My  remembrance  is  incustinct  on  that  subject,  but  I  think  he  did. 
^  Q.  What  was  there  about  his  examination  gave  you  the  impres- 
sion that  warrants  your  statement  that  he  should  have  been  treated 
in  this  way,  if  he  answered  your  questions  freely  ?— A.  The  fact  that 
he  was  right  there,  present— near  where  the  shooting  was  going  on, 
was  my  main  reason  and  my  only  reason. 

Q.  Then  your  assumption  that  a  certain  state  of  facts  should  have 
been  seen  by  him,  as  I  understand  it — on  that  assumption  you  imme- 
diately concluded  that  this  man  is  suppressing  the  truth  or  is  not 
tellingyou  the  truth? — ^A.  That's  exactly  the  conclusion  I  arrived  at. 

Q.  Well,  if  the  man  talked  freely — did  you  examine  him  freely? — 
A.  I  askea  him  where  he  was  that  night  and  all  about  the  case,  as 
far  as  I  remember.  I  don't  remember  what  my  examination  was  in 
the  particulars  at  present,  it  was  so  long  ago. 

Q.  You  examined  him  again  with  Air.  Purdy? — ^A.  No;  I  did 
not  examine  him;  Mr.  Purdy  examined  him,  and  I  don't  think  I  was 
present  except  for  a  little  while  during  his  examination. 

Q.  (Hancnng  witness  book.)  On  page  33  you  notice  it  commences, ^ 
^^Matias  Tamayo  was  first  duly  sworn  by  Major  Blocksom,  and  on 
being  examined  by  Mr.  Purdy,  testified  as  follows."  Do  you  remem- 
ber now  whether  you  were  present  at  the  examination? — ^A.  I  think 
I  was  only  present  a  little  while,  just  to  swear  him  in,  and  I  then 
went  out  to  look  up  other  witnesses. 

Q.  Do  you  recall  any  variation  in  his  manner  or  in  his  testimony 
there  than  given  to  you  at  the  other  examination? — ^A.  As  I  saia, 
I  saw  only  a  small  portion  of  it;  I  don't  remember  what  his  de- 
meanor was. 

Q.  I  think  you  said  yesterday  that  you  were  examined  by  the  Gten- 
cral  Staff,  were  you  not,  last  Cecember? — ^A.  Yes. 

By  the  judge-advocate: 

May  it  please  the  court,  I  would  like  to  object  to  the  Introduction  of  what 
Major  Blocksom  said  or  did  before  the  General  Staff  as  having  nothing  tc^o 
with  the  points  brought  out  by  the  prosecution  on  the  direct  examination.  It  is 
going  largely  outside  of  the  record. 

By  counsel  for  accused : 

This  witness  has  testified  without  objection  that  he  was  examined  officially, 
and  I  want  to  show  what  this  was.  Certainly  we  haye  a  right  to  know  and 
to  go  into  it  if  he  testifies  to  it  He  says,  as  I  recall,  that  he  did  not  testify 
to  this  under  oath,  but  that  it  was  the  equivalent,  as  every  army  officer  knows — 
be  testified  officially ;  he  gave  certain  statements  officially.  The  only  difference, 
may  it  please  the  court,  in  the  world  between  the  statement  of  an  officer  under 
official  examination  and  of  an  officer  under  oath  is,  in  the  one  case  perjury 
would  not  lie  and  in  the  other  case  it  would.    As  a  matter  of  fact,  we  expect 
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to  go  Into  this  and  let  the  coDrt  know  all  about  It  We  lifl¥€  a  right  to  It.  It  Is 
part  and  parcel  of  the  report    This  whb  gone  Into  by  the  jutlge-advocate*  and 

that  fnet  alone  would  open  it  up,  so  iva  [we]  could  examine  on  It  Any  report 
that  this  witness,  or  any  otber  wilness,  eRpecially  tliig  witness,  who  Ib  an 
Itjspeetop,  makes  omcially  In  reg:iird  to  tlje  matter  mnat  he  the  troth,  of 
course  lie  must  hare  some  basis  for  It  and  we  want  you  to  know  what  the 
basis  Is,  We  recognize  the  fact  that  this  examination  was  made  six  months 
after,  but  it  la  incorporated  hi  a  report  not  only  published  to  the  Army»  but 
published  to  the  Senate  and  to  the  country,  and  we  want  to  know  and  we  have 
a  right  to  know  and  this  court  has  a  right  to  know,  and  in  our  opinion,  at  this 
late  stage,  It  Is  absurd  to  bring  the  questloo  up  at  a)L  h 

By  associate  counsel;  V 

I  would  like  to  quote  the  role,  which  the  jndge-advocate  Is  well  aware  of^ 
pimply  call  his  attention  to  the  faet  that  on  crosa-examinotion  anything  the   _ 
witneaa  has  prevlonaty  stated,  either  in  writing  or  verbal  l5\   may  be   ealled^J 
to  his  attentioQ  in  connection  witb  his  testimony  on  any  particular  facts,  aud  V 
this  is  a  previous  statement  made  before  an  investigating  body  In  connection 
with  the  report  and  was  aubmitted  and  put  befoire  the  judge-advocate.    Clearly 
within  the  rule,  ^M 

By  the  ]udge*advocate:  " 

Without  conmienting  on  whether  my  remarks  are  absurd  or  not  I  will  may,  the 
only  ofllclal  things  that  are  In  evidence  contained  in  this  report  is  the  letter 
of  Major  Penrose,  on  page  12  of  this  volume,  and  the  letter  of  Major  Blocksom* 
ou  page  42  of  this  volume.     Nothing  else  has  been  submitted, 

By  the  counsel : 

Only  one  thing.     Right  straight  along  we  have  taken  every  witness  that  hm 
appeared  before  the  Purdy  in  vest  ligation  and  every  other  investigation,  and  ha  vie  , 
asked  them  questlans  from  that  record.    No  question  about  It ;  tbere  can*t  be 
any  question  about  it.     We  hare  nothing  else  to  say- 

The  accusedj  his  counsekj  the  witness,  the  reporter,  and  the  judge- 
advocates  then  withdrew  and  the  court  was  dosed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  to  announce  the  objection  is  sustaiited,  and  the  question  wfll 
not  be  answered. 

By  counsel: 

Will  the  court  give  na  a  few  minutes,  so  we  can  cite  the  taw  on  that?    We 

were  so  satisUed  that  we  were  right  w^e  did  not  take  the  trouble  to  look  It  up. 

The  court  then  took  a  recess  until  10.45  o'clock  a.  m.,  at  which 
hour  the  members  of  the  court,  the  accused,  his  counsels,  the  witness, 
the  reporter,  and  the  judge-advocates  resumed  their  seats* 

By  counsel : 

May  it  please  the  court  and  for  the  purpose  of  eolely  directing  your  atten- 
tion to  the  rule  of  law  on  this  subject,  which  we  have  hastily  examined  under 
all  the  authorities  available  to  us,  we  find  and  maintain  that  we  can  go  Into 
this  in  cross-examination,  directly,  and  for  other  purposes.  If  we  can  go  Into  ^ 
It  for  any  purpoj^e  whatever  we  maintain,  of  course,  that  tiiat  Is  ^otflclent,  ( 
hut  there  are  several  grounds  upon  which  we  can  go  into  tiiin,  which  Justify 
and  warrant  us  going  into  it,  and  first  I  read  to  you  from  Davis*a  Military 
Law,  tlie  recognised  authority  In  this  country.  Under  tlie  bead  of  **  Cross- 
examination,"  page  285t  1  read  as  follows:  "The  right  of  crosa^iaml nation 
is  in  general  limited  to  matters  stated  by  the  Tvltness  in  iiis  direct  examination 
As  it  Is  the  purpose  of  the  croas-examlDation  to  test  the  credibinty  of  the 
witness,  it  is  permissible  to  Inres^tigate  the  stiitemerUs  of  the  wltuesa  with 
respect  to  the  partitas  and  to  the  subject  of  the  litigation.  His  Interest,  his 
motives.  Inclinations,  and  prejudice;  his  means  of  obtaining  a  correct  an4 
certain  knowledge  of  the  facts  to  which  he  bears  tesUmoay.  The  manner  Id 
which  he  ims  iieed  those  means,   hla  powers  af  discernment,  nienioryp 
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deseriptioii.  On  crofls-examlnation  a  witness  may  be  asked  questions  wMch 
would  not  be  pertin^it  or  relatiye  on  his  examination  in  chief."  Just  a  word 
of  etplanation  about  this  rule.  This  would  be  admissible,  we  claim,  to  show, 
first,  hte  Interest,  which  he  yesterday  stated  in  distinct  terms  that  he  had  in 
this  case— although  I  wish  to  say  right  here  I  belieye  that  was  not  copied  in 
the  record  exactly  as  stated ;  but  I  make  no  point  of  that  Second,  we  can  go 
on  into  it  on  the  ground  of  his  motiyes,  or  prejudices,  or  inclinations ;  his  means 
of  obtaining  a  correct  and  certain  knowledge  of  the  facts  to  which  he  bears 
testimony  at  any  stage  of  the  proceeding,  and  especially  the  manner  in  which 
lie  has  used  those  means.  To  test  his  powers  of  discernment,  memory,  and 
description.  There  isn't  a  single  statement  in  that,  may  it  please  the  court, 
that  really  does  not  lay  down  the  bars  and  throw  the  gate  wide  open  to  going 
Into  any  statement,  makes  no  difference  to  whom,  thnt  this  witness  has  made 
previous  to  this.  Now,  from  the  same  authority  uud  another  rule  under  which 
we  guote,  page  292,  under  the  heading,  "  Inconsistent  statements :  "  "  Witnesses 
may  be  shown  by  their  own  testimony  or  that  of  others  to  have  made  state- 
ments out  of  court  not  consistent  with  and  in  some  cases  opposed  to  those  made 
in  their  sworn  testimony.  Such  statements  must  have  been  relevant  to  the 
case,  however,  and  fully  identified  by  the  admissions  of  the  witness  or  the 
testimony  of  others."  Under  this  rule  permit  me  to  say  simply  that  it  is 
clear  that  this  witness  was  being  examined  directly— directly  as  to  the  matter 
in  issue — and, asa matter  of  fact,  we  can  show  and  we  expect  to  show,  may  it 
please  the  court,  that  this  examination  of  this  particular  witness  among  others 
was  the  very  basis  and  cause  of  these  charges.  I  ask  you  as  men  of  experi- 
ence, you  dont  have  to  be  lawyers,  as  men  of  experience,  can  you  get  anything 
that  is  more  pertinent  or  relative  to  the  issue?  This  same  language  exactly 
I  cite  to  you  in  Davis's  Elements  of  Military  Law,  on  page  85.  Now,  I  am 
not  going  to  take  up  the  time  of  the  court  reciting  these,  I  shall  simply  cite 
you  to  McKelvey  on  Elvidence,  one  of  the  Hombrook  series,  one  of  the  recog- 
nized law  books,  page  335.  I  will  read  only  the  black  text :  "  The  scope  of  the 
cross-examination  is  not  limited  when  directed  to  the  credit  of  the  witness." 
That  is  sinq)ly  one  of  the  many  rules  that  will  admit  this.  And  clearly,  ex- 
plicitly to  the  same  effect,  is  section  482  of  Wharton's  Criminal  Law.  I  won't 
take  the  time  of  the  court  to  read  that  either.  Now,  we  ask  distinctly,  because 
we  feel  the  rights  of  the  accused  are  being  prejudiced  by  our  inability  to  go  into 
this  and  show  just  what  occurred  and  why  these  charges  were  brought,  etc. 
It  is  the  history  of  the  case. 

By  assistant  judge-advocate : 

May  it  please  the  court,  with  reference  to  the  last  quotation  cited  by  the  coun- 
sel, contained  on  page  835,  McKelvey  on  Bvidence,  in  which  the  black-letter  text 
only  was  quoted,  and  was  quoted  as  follows :  "  The  scope  of  the  cross-examina- 
tion is  not  limited  when  directed  to  the  credit  of  the  witness."  That  is  true, 
and  its  says  further :  "  There  is  no  distinction  between  the  American  and  Bng- 
lish  cases  in  req;)ect  to  this  rule."  But  on  the  previous  page  it  states :  "  The 
cToss-examination,  according  to  the  English  rule,  may  extend  to  any  matters 
relative  to  the  case,  while  the  American  rule  limits  it  to  the  matters  covered 
by  the  direct  examination."  In  this  case  it  seems  that  if  the  scope  of  the  cross- 
examination  is  to  be  considered  as  unlimited,  then  it  must  also  be  considered 
as  being  directed  against  the  credibility  of  the  witness.  Is  that  the  intention  of 
the  defense? 

By  the  counsel : 

We  simply  claim  that  credibility  is  one  of  the  many  reasons  for  the  admissi- 
bility of  this  cross-examination.  We  don't  rely  solely  on  one  reason,  and  while 
it  is  true  as  a  general  rule,  as  the  counsel  says,  it  is  limited  to  the  matters 
brought  out  in  direct  examination,  the  military  rule  and  the  other  rules  all  say 
that  for  certain  reasons  it  can  he  admitted. 

By  assistant  judge-advocate : 

It  says  further  here,  not  in  the  black  text,  that  *'The  English  courts  have 
said  that  such  a  course  may  be  adopted — that  is,  that  the  cross-examination 
may  extend  to  any  matters  relevant  to  the  case;  but  the  doctrine  generally 
adopted  by  the  American  courts  is  contra  and  confines  the  cross-examination 
to  such  matters  as  have  be^i  gone  into  on  the  examination  in  chief.    That  under 
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this  doctrine.  If  the  cross-ex  am  Inatlon  extends  beyond  the  ffround  covered  by  the 

direct  examination,  the  witness  beeomen  the  witness  of  the  party  cross-examhi- 
Ing*  The  testimony  brought  ont  binds  him  as  though  he  had  called  the  witness 
himself »  and  In  bringhig  It  out  be  Is  confined  to  the  methods  of  the  direct  eiam- 
Ination."    And  can  not  ask  leading  quest  ions  In  that  case. 

By  counsel : 

We  are  delighted  to  bflve  that  nile  read  to  the  conrt  If  we  open  up  Bome- 
thtqg  that  Is  not  relevant  mark  you,  with  this  witness,  whatever  the  grounds 
on  which  we  open  It  up.  we  are  bound  hy  ht«  Question.*^  and  pro  tanta  be  be- 
comes our  witness^  nnd  we  are  willing  to  be  bound  by  anything  Major  Block- 
»om  says  on  collateral  matters  Dot  relative  to  the  Issue  or  anything  relevant 
to  this  issue,  we  should  say*  We  can  go  into  and  la  so  far  as  it  la  relevant  he 
still  remains  the  witness  of  the  other  party;  and  to  attempt  to  shift  that  and 
require  us  to  call  him  as  our  witness  to  ask  blm  about  things  to  test,  for  In- 
stance, his  credibility  le  certainly  going  way  beyond  any  practice  we  have  ever 
heard  of.    We  ask  the  court  to  consider  these  things  that  have  l>een  cited-  — 

By  assistant  judge-advocate :  ^ 

In  reply  to  the  counsel  I  would  like  to  state  that  If  the  cross-exam  1  nation 
touches  not  only  upon  things  relevant  to  the  Issue,  but  goes  beyond  what  has 
been  brought  out  or  touched  upon  In  the  direct  examination,  that  he  becomes 
bound  hy  the  witness,  and  he  can  not  go  beyond  what  is  touched  upon  in  Uie 
direct  ejcaml  nation  unless  he  intends  to  attack  the  credibUity  of  this  wltnesa.        ^ 

By  counsel :  " 

We  will  abide  by  the  rule  as  laid  down  In  the  military  test-books  or  any 

others.    We  don't  care ;  we  simply  want  the  court  to  pass  on  the  rule*  ■ 

The  accused,  his  coansels,  the  witness,  the  reporter,  and  the  jud^-  1 
advocates  Uien  withdrew,  and  the  court  was  closed,  and^  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  inetmcted  to  announce  the  decision  that  the  court,  upon  reconalderntlou, 
adheres  to  Its  ruling  upon  this  question. 


By  counsel : 


I 


Do  I  understand  that  this  precludes  mj  cross-examlnattou  of  tliis  wltnasi 

on  previous  statements  made? 

By  the  president  of  the  court: 

I  will  say  for  the  court,  if  there  Is  no  objection,  In  order  to  save  time,  I 
should  say  no ;  that  the  objection  relates  simply  to  the  particular  question. 

By  the  judge- advocate; 

May  It  please  the  court,  I  think  the  objection  made  by  the  prosecution  did 
not  refer  particularly  to  that  one  question,  and,  tf  the  court  will  grant  the 
Indulgence,  I  would  like  to  have  the  objection  as  stated  at  the  time  read  orei; 
1  think  the  form  of  objection,  in  other  words,  was  not  to  the  question. 

By  the  president  of  the  court: 

I  will  say  that  the  objection  ran  to  the  effect  that  only  a  part  of  that  report 
had  been  properly  brought  before  the  court  in  evidence*  I  think  that  auawen 
your  question. 

Counsel  then  handed  witness  a  document,  askiog  him  to  read  same 

on  page  293,  J 

The  court  then  took  a  short  recess  while  witness  examined  docu- 
ment,  after  wMch  the  members  of  the  court,  the  accused,  his  coun- 
sels, the  witness,  the  reporter,  and  the  judge-advocates  resumed  their 
seats* 

Q*  I  hand  you  the  book  from  which  report  of  your  original  report 
was  read  on  yesterdayj  under  the  seal  of  the  War  Department,  at 
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page  278  et  sequenteSj  and  ask  if  that  is  the  report  you  referred  to 
yesterday  in  your  evidence,  and  if  that  is  a  correct  report  of  the 
statements  you  made  at  that  time? — A.  It  is  substantially  correct 
There  are  a  few  unimportant  errors  which  I  will  explain  as  we  go 
akmg. 

By  counsel: 

With  the  understanding  that  we  don't  purpose  going  into  that  part  of  this 
case  contained  in  here  in  so  far  as  it  relates  to  Captain  Maclslin,  which  is 
properly  excluded,  we  are  more  than  willing  to  have  this  introduced  in  evi- 
dence for  the  consideration  of  the  court,  and  with  that  limitation  we  will  have 
the  entire  report  read.  We  take  it,  of  course,  that  this  court  has  nothing  what- 
ever to  do  with  any  charges  against  Captain  Macklin.  Is  there  any  objection 
to  this  being  read  and  incorporated  in  the  record,  exclusive  of  that  part 
about  Captain  Macklin? 

By  the  judge-advocate: 

I  have  no  objection  to  its  being  introduced. 

By  associate  counsel : 

This  says  so  much  in  regard  to  Captain  Macklin,  as  associated  with  the  case 
of  Major  Penrose,  it  will  be  almost  impossible  to  read  it  and  not  include  those 
remarks  concerning  Captain  Macklin.  The  only  objection  Captain  Macklin 
has  to  this  matter  being  read  before  this  court  is,  he  doesn't  wish  this  court 
to  try  his  case  or  any  examination  to  be  made  on  that  part  of  the  report  As 
far  as  anybody  knowing  what  is  in  this  report  that  deals  with  Captain  Macklin, 
he  has  not  the  slightest  objection.  I  Just  make  this  statement  to  show  that  those 
parts  concerning  Captain  Macklin  are  not  subject  to  examination. 

By  the  judge-advocate :  • 

In  r^ly  to  remarks  of  counsel  I  will  say  for  the  prosecution  that  we  have  no 
objection  to  the  parts  referring  to  Captain  Macklin  being  omitted  from  the 
reading,  but  we  do  insist  on  the  right  that  anything  of  importance  bearing  on 
the  case  of  Major  Penrose  and  which  will  not  bear  on  Captain  Macklin  imme- 
diately being  introduced  before  the  court 

The  associate  counsel  then  read  to  the  court  the  testimony  given 
by  Major  Blocksom  before  the  (Jeneral  Staff,  and  a  true  copy  of  por- 
tion read  is  hereto  appended  and  marked . 

The  court  then  took  a  recess  until  2  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  accused,  his  counsel,  the  judge-advo- 
cates, the  witness,  and  the  reporter  resumed  their  seats. 

The  witness,  Maj.  A.  P.  Blocksom,  after  being  reminded  that  he 
was  still  under  oath,  testified  further,  as  follows : 

CROSS-EXAMINATION   CONTINUED. 
QUESTIONS  BT  OOUNSKL  FOB  THE  AOOUSEDL 

The  judge-advocate : 

I  desire  to  remark  that  the  questions  and  answers  read  immediately  before 
lunch  are  now  in  evidence  before  the  court,  having  been  read  from  a  copy 
under  the  Impressed  seal  of  the  War  Department,  and  as  such  they  are  the 
hestt  evidence  of  its  contents,  and  being  introduced  by  the  defense  during  the 
cross-examination  of  a  witness  for  the  prosecution,  being  new  matter,  the 
defense  has  now  made  the  witness  its  own,  and  we  will  object  to  any  leading 
questions  upon  the  part  of  the  defense  on  these  new  matters. 

Counsel  for  the  accused : 

We  certainly  do  not  make  this  witness  our  own  in  cross-examining  him  on 
anything  that  is  perthient  to  the  issue.    We  wUl  do  this  no  more;    we  will 
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abide  by  tbe  law  on  the  prlnciplet  pure  atid  simple^  and  wluen  that  Is  complied 
with  we  win  abltfe  by  it  and  notliiug  else. 

Assistant  judge-advocate: 

May  It  pleaie  the  court,  the  conasel  for  the  defense  has  jiiBt  stated  tJaat  this 
erossrexamtimtion  is  being  conducted  on  m  a  tiers  relevant  to  tUe  Issue,  That 
may  l>e  go,  but  It  is  not  being  conduct e<l  with  reference  to  matters  brought 
out  by  this  witness  In  his  direct  examination.  I  should  like  to  read  a  short 
note  here,  which  Is  found  on  page  335,  McKelvey  on  Evideoce,  which  r^ards 
the  right  to  pnt  leading  questions  to  a  witness  on  ctoss-exauii nation  not 
brought  out  on  the  examination  In  chief.  (Reads  from  McKelTey  on  Evidence, 
page  335.) 

Counsel  for  the  accused : 

May  I  ask,  will  the  counsel  explain  what  point  be  is  trying  to  makeT 

Assistant  jodge-advocate: 

I  wish  to  make  the  point  that  inasmuch  as  by  the  Introdoctioa  of  new  matter 
not  brought  out  In  the  direct  examination  of  this  witness  the  defense  has  in 
so  far  made  the  witness  its  own  and  on  the  cross-examination  caa  not  ask 
leading  questions  any  more  than  it  could  had  it  postponed  the  introduction  of 
this  testimoui^  or  this  doeiunent  In  evidence  until  later  on  In  the  course  of  the 
trial,  when  the  defense  could  properly  have  recalled  Major  Blocksom  as  a  wit- 
ness for  the  defense,  and  unk^ss  the  purpose  is  to  impeach  the  credibility  of 
tlie  witness,  the  prosecution  claims  that  the  defense  is  limited  In  its  cross- 
examination  as  to  the  methods  ordinarily  pursued  In  direct  examination  and 
should  not  go  beyond  those  limits. 

Counsel  for  the  accused: 

All  the  reply  T  have  to  make  Is  that  this  witness  Is  on  cross-examination,  and 
when  we  have  exceeded  It  It  Is  within  the  province  of  the  prosecution  to  make 
epecldc  objections  to  iL  His  remarks  are  too  geueral  to  make  any  reply 
further  than  that 

Q.  You  went  to  Washington  about  December  4  last,  I  believe! — 
A.  I  left  St  Louis  on  the  4th,  I  think. 

Q.  Did  you  on  or  about  that  time  send  a  teleCTam  to  a  Mr,  Kelly 
or  Major  Combe,  the  mayor  of  Brownsville? — A.  Sent  one  to  Cap- 
tain Kelly, 

Coimsel  for  the  accused  (to  judge-advocate) : 

Will  yon  let  the  Major  see  that  Irook?    It  ought  to  be  page  184,  I  tbjiik. 

(Judge-advocate  hands  witness  book.) 
Q.  Have  you  examined  it? — A.  Yes. 

Q,.  Is  that  the  correct  report  of  the  telegram  itself? — ^A-  It  isi  as 
far  as  I  recollect;  I  think  it  is  absolutely  the  same. 

Counsel  for  the  accused ; 

If  there  Is  no  objection  we  will  read  tbe  telegram. 

The  judge-advocate: 

The  reading  of  that  telegram,  unless  It  is  to  be  Introdnced  properly  In  erj- 
dence.  Is  subject  to  the  same  objection  as  was  made  this  morning  to  the  oQlelal 
report  and  the  oflldal  conversation  had  by  Major  Blocksom  with  ttie  First 
Division  of  the  General  Staff,  and  we  object  to  It  on  th©  same  ground. 

Counsel  for  the  accused : 

Do  yon  object  to  the  reading  of  the  report? 

The  judge-advocate: 

Yee ;  unless,  as  I  say,  It  Is  to  be  Introduced  properly  In  e¥ideac9  before  tbm 
court 
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Counsel  for  the  accnsed: 

If  it  is  read  it  becomes  a  part  of  the  record. 

The  jndge-advocate : 

What  I  mean  to  say  is,  if  it  is  the  purpose  of  the  defense  to  read  this  in  evi- 
dence— ^to  have  it  submitted  in  evidence — we  insist  tliat  it  be  read  from  an 
authenticated  copy. 

Counsel  for  the  accused: 
Certainly  we  want  it  read  from  tliat 

Associate  counsel  for  the  accused  (reading  copy  of  telegram  from 
page  184  of  book  entitled  ''  Brownsville  Affray  ''j : 

1^.  JjofOJB,  Ma,  December  4>  i906. 
Capt  WnxjAM  ExLLTf  or  Mayor  Fbedkrio  Combs, 

BrownsviUe,  Tew.: 

Am  ordered  to  Washington  on  Brownsville  matter.  Desired,  nearly  as  pos- 
sible, length  of  time  between  first  and  last  shots  fired  by  raiders ;  about  what 
time  first  shots  were  fired,  and  how  long  after  first  shots  rolls  were  called,  and 
whether  roU  calls  were  completed  before  last  shots  were  lired ;  what  kind  of  night 
It  was;  how  streets  of  town  and  rear  of  barracks  were  lighted— gas,  oil,  or 
electric  lights ;  how  persons  who  saw  raiders  knew  whether  they  were  soldiers 
or  citizens,  bla<&  or  white;  where,  when,  and  by  whom  cartridge  shells^  etc., 
were  pi(&ed  np  next  morning ;  how  many,  and  what  was  done  with  them ;  dis- 
tance from  barracks  wall  to  Tillman's  saloon ;  kind  of  uniform  policemen  wore, 
etc  Wish  affidavits  of  Mr.  and  Mrs.  Randall,  of  telegraph  operator,  of  Martinez, 
Bolack,  and  Bolack's  daughter,  Baker,  Moore,  Borden,  Chase,  Odin,  Canada, 
Stardc,  Madison,  McDonald,  J.  P.,  Thome,  Elkins,  all  policemen,  Mrs.  Cowan, 
Mrs.  Stardc  and  their  children  (children  important),  Preciado,  and  other  wit- 
nesses to  shooting  at  Tillman's  saloon.  Any  other  evidence  yon  think  im- 
portant or  have  discovered  since.  Nearly  all  the  persons  mentioned  gave  evi- 
dence (unsworn,  I  l)elieve)  before  Citizens*  Committee,  a  copy  of  which  I  have. 
Send  affidavits  to  ine  at  Army  and  Navy  Club,  Washington,  and  wire  me  there^ 
coUect,  probable  date  of  arrival  of  papers.    If  any  expense,  send  me  account. 

Blooksom,  Mafor. 

The  judge-advocate : 

This  telegram  to  William  Kelly,  Just  read,  we  maintain  is  also  new  matter, 
and  announce  our  purpose  to  object  to  leading  questions  upon  this  or  other 
new  matter  introduced  at  this  time  by  this  witness  by  the  defense. 

Q.  How  long  after  this  was  it  that  you  appeared  before  the  General 
Staff!  Do  you  remember! — ^A.  Very  soon  after  my  arrival  in  Wash- 
ington, I  tmnk  on  the  8th,  that  I  was  interviewed  by  the  Greneral 
Staff. 

Q.  Having  introduced  this,  now  I  want  to  go  back  to  where  we 
left  off  this  morning — ^I  should  have  said,  rather,  to  where  we  left 
off  before  attempting  to  introduce  this,  and  go  back  to  your  heading 
^^  Bes^onsibility  after  the  fact "  in  your  original  report,  dated  August 
29.  t'irst,  I  want  to  ask  you  if  you  know  what  the  status  of  Ser- 
geant Jackson,  of  Company  B,  was  that  ni^ht!  That  is  to  say,  as 
to  sick  reporL  do  you  know  whether  he  was  sick  in  quarters  or  not? — 
A.  I  doirt  think  he  was,  because  he  was  noncommissioned  officer 
in  charge  of  quarters. 

Q.  But  might  he  not  have  been  on  sick  report  also,  or  did  you 
investigate  t&t! — ^A.  I  didn't  investigate  that. 

Q.  Did  you  take  a  statement  from  him  at  all? — A.  Yes;  I  won't 
be  certain  of  that,  either,  unless  his  was  in  my  report;  but  I  don't 
believe  it  was. 

Q.  I  dont  remember  myself  whether  it  was.— A.  I  think  it  is  in 
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mj  report,  if  I  interviewed  him,  and  I  think  I  did,  anyhow.     I  am 
positive  that  I  interviewed  him. 

Q.  Well,  as  a  matter  of  fact,  if  he  was  on  sick  report  he  would  not 
have  fallen  in  ranks  and  assumed  charge  of  the  company,  would  he, 
naturally? — A.  I  don't  know  anything  about  that. 

Counsel  for  the  accused  (to  judge-advocate) : 

What  page  is  It  on? 

A^istant  judge-advocate : 

Page  55,    However,  that  was  taken  by  GaptaJn  hjom 

Q.  We  haven't  it  here  now.  In  looking  at  the  report  that  you 
incorporated,  being  your  report — or,  rather,  it  is  incorporated  in 
your  report  at  that  time  an  affidavit  taken  before  Captain  Lyonf — 
A.  Yes. 

Q.  Do  you  recall  any  other  separate  investigation  of  Sergsant 
Jackson  ? — A.  I  had  a  talk  with  him  myself. 

Q,  You  didn't  take  any  notes  of  it! — A*  No* 

Q.  And  you  don't  know  whether  you  brought  out  that  fact  about 
him  being  on  the  sick  report! — A*  I  do  not  remember  it,  I  am 
positive  I  did  not;  I  think  I  would  have  remembered  it— I  am  certain 
1  would  have  remembered  it. 

Q,  Now,  you  make  use  of  this  expression,  **  The  officers  appeared 
to  be  tryin^^to  find  the  criminals.'^'  Do  you  have  any  distinct  impres- 
sion now  in  your  mind  as  to  what  efforts  they  were  making,  what 
specific  efforts  or  what  individual  efforts  they  were  making  that  par- 
ticular morning? — A,  They  all  told  me  that  they  were  investigat- 
ing^— - 

Q.  May  I  interrupt  you  a  moment!  I  think  you  also  stated  that 
in  vour  other  investigation — will  you  pardon  me  until  I  look  that 
upf    I  want  you  to  consider  the  two  together. — A,  Yes. 

Q.  Now,  in  your  examination  before  that  committee  the  question 
was  asked  as  follows:  *-  Q,,  Major  Blocksom,  in  your  report  you  state 
that  you  '  can  not  too  strongly  urge  officers  or  the  battalion  being 
impressed  with  ih%  necessity  'of  discovering  the  criminals.  They 
seemed  t^  be  trying,  but  were  hindered  by  ill  feeling  shown  them 
there.'  Did  you  have  the  impression  at  that  time  that  the  officers 
were  doing  their  whole  duty?  At  least  you  imply  in  the  form  of 
your  message  that  they  might  not  be  doing  their  whole  duty  to  find 
the  criminals.— Ap  I  did  have  that  impression,  but  it  arose  from  the 
faiit  that  they  hadn't  found  out  anything  at  all  more  than  from 
anything  else  that  I  can  think  of.**^  Now,  I  believe,  with  the  excep- 
tion of  your  original  telegram,  which  T  should  like  to  introduce  m 
this  connection  to  show  me  whole  thing  before  the  court  and  for 
your  consideration 

Counsel  for  Qke  accused : 

Those  are  the  only  two  statements  I  have  In  mind ;  I  will  introduce  this  other 
telegram  later  on  the  subject 

Q.  (Continuing,)  Now,  when  you  made  these  statements,  taking 
up  first  the  one  in  which  you  said,  "  The  officers  appeared  to  be  try* 
ing  to  find  the  criminals,  what  was  lacking,  if  anything,  in  their 
efforts  as  far  as  vou  determined  at  that  time,  to  discover  the  crimi* 
nalsf — ^A*  I  would  say  that  there  was  nothing  except  they  couldn't 
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get  any  material  results,  I  knew  at  the  same  time  that  they  were 
very  much  prejudiced  against  the  people  of  Brownsville,  but 

Q.  It  is  after  the  event  when  they  were  prejudiced? — ^A.  Yes;  they 
were  prejudiced  against  the  people  of  Brownsville  both  before  and 
after,  I  think,  as  far  as  that  is  concerned. 

Q.  The  officers  were? — A.  Yes,  sir. 

Q.  Well,  we  wiU  take  up  the  question  of  the  prejudice  of  the  offi- 
cers. Well,  do  you  want  to  say  that  the  prejudice  existing  among 
these  officers  prevented  them  or  interfered  with  their  honest  efforts 
to  locate  the  criminals? — ^A.  I  don't  say  that  it  did.  I  say  the  idea 
entered  my  mind  that  it  might  have  done  so. 

Q.  Have  you  any  specific  ideas,  so  far  as  Major  Penrose  was 
concerned — let's  examine  him — wherein  did  he  fail,  if  jou  can  tell 
the  court,  of  doing  his  whole  duty  to  locate  the  criminals? — ^A.  I 
can  not  say,  except  that  I  had  those  ideas. 

Q.  You  thougnt  his  prejudice  really  interfered  with  his  honest 
effort? — A.  I  don't  know  that  it  did.  I  say  that  I  inferred  that  it 
did  from  his  lack  of  success ;  it  may  have  been  an  element  in  the  case. 

Q.  Did  you  infer  it  at  that  time,  or  was  it  later  on  ? — ^A.  I  inferred 
it  at  that  time  and  later  on,  both. 

Q.  I  thought  you  told  us  yesterday  that  Major  Penrose  came  to 
ou  with  everything  he  got  hold  of  practically  ?— A.  So  he  did.  If 
e  was  hindered  at  all,  it  must  have  been  unconsciously ;  I  don't  know. 

Q.  You  can  not  put  your  hand — finger — on  anything  that  is  tan- 
gible that  he  neglected  to  do  to  locate  the  criminals — I  mean  can 
you  tell  us  how  this  feeling  you  spoke  of  manifested  itself — ^that  is, 
this  feeling  of  resentment  toward  the  people  of  the  town  ?  Can  you 
^ve  us  any  idea  how  that  interfered  with  his  performance  of  that 
investigation  or  his  carrying  on  that  investigation? — ^A.  I  can  not 
give  any  particular  instance  that  I  know  of,  except  possibly  that  he 
wasn't  receptive  to  Doctor  Combe's  statement  to  him  when  he  came 
back  with  Captain  Lyon. 

Q.  That  is,  when  they  went  to  call  that  morning? — A.  About  1 
o'clock  that  morning. 

Q.  That  is  the  only  thing  you  can  think  of  that  manifests  his  feel- 
ing of  resentment? — A.  I  don't  know  whether  it  resulted  from  re- 
sentment or  not,  but  it  might  very  well  have  done  so. 

Q.  Well,  did  you  go  into  a  complete  investigation  with  him  as  to 
just  what  occurred  at  that  time?  Now,  taking  up  the  time  you  refer 
to,  at  1  o'clock,  as  I  understand  you  to  say,  you  think  Major  Pen- 
rose's feeling  of  resentment  interfered  with  his  investigation  of  his 
men?  Now,  let's  limit  ourselves  to  that  time.  Did  you  yourself 
go  into  an  investigation  of  Major  Penrose — talk  with  him  at  the  time 
of  your  first  investigation? — A.  My  impression  is  that  we  discussed 
nearly  every  phase  of  the  affair,  and  I  am  sure  that  we  discussed  that 
phase  of  it,  though  I  don't  remember  when  or  where. 

Q.  Now,  did  he  at  that  time  or  at  any  subsequent  time,  give  you 
any  information  so  that  it  left  an  impression  on  your  mmd  that 
other  reports  perhaps  were  made  to  him  at  or  about  the  same  time, 
that  would  have  a  direct  bearing  on  his  mental  attitude? — ^A.  I  have 
no  recollection  now. 

Q.  Did  he  say  anything  to  you  about  having  an  investigation  made 
of  any  kind  as  to  what  had  happened  in  the  post  about  that  time?— 
A.  Said  he  was  conducting  an  investigation* 
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Q,  Major,  T  am  t bilking  about  the  time  when  Major  Comb©  came 
in,  just  in  that  particular  little  period  right  there.  Now,  I  want  to 
know  whether  Major  Penrose  gave  you  at  any  time  during  your 
numerous  talks  with  him  the  idea  that  he  had  an  investigation  made 
about  that  period  to  determine  anything  about  what  was  going  on  in 
the  post?"A,  My  impression  is  that  he  told  me 

The  assistant  judge-advocate : 

I  object  to  that  qweKtkm-  It  is  Inadmissible  as  to  what  Major  PenroBe  said 
afterwards  as  tci  what  precautions  otid  what  mt'asures  he  had  taken;  admis- 
Blons  against  his  own  inteT<^etH  are  admissible,  but  claims  made  atterwarda 
to  an  luspeetor  are  not  admtsslblew 

Counsel  for  the  accused; 

I  haven*t  anything  to  say  except  to  remind  the  coart  that  Major  B]ocksoiii*a 

whole   investlKJUlon  le  being  croas-exa mined  upon.     Yoti  understand  we  have 
got  a  right  to  kmiw  ob  what  be  formulates  bis  opinions. 

(The  reporter,  at  the  request  o£  the  court,  read  the  last  question 
and  the  objection  and  reply  thereto.) 

The  accused^  his  counsel j  the  judge-advocates,  the  witness,  and  the 
reporter  then  withdrew,  andHhe  court  was  closed,  and,  on  being 
opened,  the  presiding  officer  announced,  in  their  presence,  as  follows: 

I  am  Instructed  by  the  court  to  announce  tbat  the  objectlcm  le  not  sustained. 
The  (jueHtion  wiil  be  answered. 

A,  My  impression  is  that  Major  Penrose  told  me  that  when  Doctor 
Combe  came  back  with  Captain  Lyon  that  he,  Penrose,  had  another 
roll  call  and  found  all  the  men  present  or  accounted  for,  I  know 
that  he  said  that  in  his  letter  of  August  15  to  the  military  secretary 
of  the  department,  but  as  far  as  ma  king  proper  efforts  were  con- 
cerned  

Q.  One  minute.  I  think  that  is  not  covered  by  the  question,  (Ta 
reporter:)  Will  you  read  the  last  part  of  the  question? 

(lieporter  reads  as  follows:  *'  Q.  *  *  *  Now,  I  want  to  know 
whether  Major  Penrose  gave  you  at  any  time  during  your  numerous 
talks  with  him  the  idea  tliat  he  had  an  mvestigation  made  about  that 
period  to  determine  anything  about  what  was  going  on  in  the  post?'*) 

A,  I  have  no  recollection  of  anything  else, 

Q.  Did  you,  as  a  result  of  your  investigj_ation  of  this  affair,  and 
about  which  you  reported,  find  out  that  Major  Penrose  had  made  no 
effort  whatever,  aside  from  this  roll  call,  to  ascertain  what  had  been 
done  in  the  post  during  this  period,  from  the  time  the  firing  com- 
menced up  to,  say,  the  time  he  dismissed  two  of  his  companies  I — 
A.  I  don't  undershind  what  you  mean, 

Q,   (Keporter  reads  question.) 

A.  1\Tien  he  dismissed  two  of  his  companies  was  much  later  than 
tliat. 

Q,  Did  you  learn  nothing  al>oiit  any  inspections  that  he  had  made 
around  the  post  during  that  period ?^A.  Yes;  there  were  some  in- 
spections made  which  I  had  forgotten  about;  at  least,  there  were 
some  reported,  whether  by  his  order  or  not,  I  don't  know,  however* 

Q,  Did  you  know  at  any  time,  do  you  think?— A*  These  lines  of 
defense  that  were  formed  were  composed  of  different  companies^  and 
there  were  some  reports  sent  in  about  things  that  had  been  found  out; 
onto  nf  them  was 

Q*  Well,  I  don't  care  for  that  unless  it  relates  specifically  to  the 


I 


^H 


Mab,  1,1907.)       AFFRAY  AT  BROWNSVILLE,  TEXAS.  633" 

question. — A.  As  I  remember  it,  some  corporal  of  C  Company  re- 
ported that  he  had  seen  a  number  of  men  out  in  the  street  opposite 
D  Company  barracks. 

Q.  Some  corporal  of  C  Company  reported  that  he  had  seen  men 
where  ? — A.  Out  in  behind  the  wall  m  the  street  opposite  D  Company. 

Q.  That  is  the  one  next  the  river? — ^A.  Yes,  sir. 

Q.  When  was  that  reported  to  Major  Penrose? — ^A.  As  I  remember 
it,  that  report  was  made  about  half  past  1. 

Q.  Was  it  before  or  after  Major  Combe  had  come  in  there? — A.  I 
think  it  was  afterwards,  although  I  am  not  positive  about  that; 
whether  Major  Penrose  reported  that  to  me  I  don't  remember;  it 
may  be  that  I  derived  my  recollection  after  from  the  affidavits  on  that 
subject. 

Q.  Well,  your  recollection  of  that  is  that  rei)orts  of  that  were  made 
to  Major  Penrose  after  Major  Combe  came  in? — ^A.  As  far  as  the 
time  is  concerned,  I  can  not  say. 

Q.  What  is  your  best  recollection? — A.  I  have  no  recollection  of  it. 

Q.  Now,  was  there  anything  else  besides  that,  now  that  you  think 
of  it,  that  Major  Penrose  did? — A.  I  don't  know  whether  Major 
Penrose  did  this  or  not. 

Q.  Is  there  anything  that  he  did  aside  from  calling  the  roll  and 
stationing  his  men  along  there  to  ascertain  what  had  been  going  on 
in  his  post  ? — ^A.  There  is  nothing  that  I  recollect  now. 

Q.  Do  you  have  any  recollection  of  his  having  sent  out  patrols  for 
that  purpose  ? — A.  He  sent  Captain  Lyon  out. 

Q.  I  mean  in  the  post;  I  am  not  referring  to  having  sent  Captain 
Lyon  out. — A.  I  remember  something  about  patrols  bemg  sent  out — 
about  an  order  being  given  by  somebody,  but  I  don't  know  whether 
it  was  Major  Penrose  or  not. 

Q.  But  some  were  officially  given  for  the  purpose  of  examining 
into  what  had  happened  in  the  post? — A.  I  don't  remember. 

Q.  I  would  like  to  have  you,  if  you  can. — A.  I  remember  of  a  re- 
port being  made  of  the  ordnance  storeroom  being  broken  into — about 
some  of  the  men  having  discovered  that,  but  my  remembrance  of  that 
is  that  it  was  long  afterwards. 

Q.  Now,  as  a  matter  of  fact,  didn't  that  occur  the  night  that  the 
battalion  left  there? — ^A.  Yes;  it  occurred  on  the  24th. 

Q.  So  that  was  eleven  or  twelve  days  after  this  other? — ^A.  Yes, 
sir. 

Q.  But  what  I  am  trying  to  get  at  is  to  get  you  to  give  us  your 
best  recollection  of  it,  now,  as  to  whether  or  not  during  fliis  period — 
the  crucial  period,  if  I  may  use  that  word — to  wit,  from  the  time  the 
firing  commenced  to,  say,  half  an  hour  or  more  after  Major  Combe, 
the  mayor  of  Brownsville,  came  down  there;  whether  or  not  Major 
Penrose  didn't  personally — or,  it  wasn't  done  officially — ^make  an  ex- 
amination of  the  post  to  ascertain  what  had  happened,  what  was  go- 
ing on?  Wasn't  a  patrol  sent  out,  as  a  matter  of  fact,  under  Major 
Penrose's  orders  to  ascertain  what  had  occurred? — A.  I  have  no 
recollection  of  such. 

Q.  You  don't  recall  that  at  all?— A.  No. 

Q.  Now,  was  there  no  examination  made  of  any  men  by  Major 
Penrose,  or  under  his  direction,  during  this  period  to  ascertain  what 
had  been  going  on — about  discovering  any  such  thing  as  that? — A. 
None  that  1  know  of. 
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Q.  Didn't  Major  Penrose  tell  you  he  had  investigated  this  sen- 
tinel and  this  man  Tamayo  that  you  spoke  of  this  morning  during 
that  period,  and  had  him  examined  by  others? — A,  Yes;  he  told  me 
he  had  him  exnminedj  but  I  don^t  think  he  ^id  during  that  period. 
I  hnre  no  recollection  when  he  said  that  he  examined  hiin^  but  my 
imprc^^i^ion  is  that  it  was  later. 

Q,  liut  your  impression  is  not  enough  to  make  it  a  positive  asser- 
tion that  it  was  later? — A.  No;  but  that  is  ray  impression, 

Q,  Then,  if  there  was  a  patrol  sent  out,  and  if  these  and  other 
men— this  man  Tamayo  ancf  others — were  examined  and  the  reiiultB 
reported  to  Major  Penrose,  it  made  no  impre.ssion  on  you,  and  you 
didn*t  have  it  in  mind  when  you  were  giving  this  evidence! — A.  I 
don't  know;  I  never  did  have  it  in  mind  that  I  now  reoollect  ol 

Q»  Now,  you  say,  "  I  believe  the  battalion  had  an  excellent  reputa- 
tion up  to  the  13th  of  August,  but  the  stain  upon  it  is  the  worst  I 
have  ever  seen  in  the  Army*"  Now,  I  think  you  stated  that  was  a 
fact  up  to  the  night  of  that  occurrencej  that  its  reputation  was  be- 
yond reproach? — A.  As  far  as  I  knew. 

Q,  I  read  again:  "Many  of  its  old  soldiers  who  had  nothing  to 
do  with  the  raid  must  know  something  tangible  as  to  identity  of 
the  criminals.  If  they  do  not  disclose  their  knowledge,  they  should 
be  made  to  suffer  with  others  more  guilty,  as  far  as  the  law  will 
permit'*  Do  you  recall  what  particular  evidence  you  based  that 
statement  on? — A*  It  was  simply  an  inference  on  my  part. 

Q.  From  what? — A.  Of  my  knowledge  of  company  affairs  of 
soldi  ers. 

Q,.  That  was  based  exclusively  on  your  service,  the  acquirements 
of  the  service? — -A.  Yes. 

Q.  You  had  no  positive  evidence  of  any  kind  as  an  inspector,  aside 
from  your  knowledge  as  an  army  officer  that  this  was  true! — A*  I 
did  not. 

Q.  What  I  am  trying  to  ^t  at  is  this :  There  was  nothing  except 
your  inference  from  the  situation  as  a  soldier^  that  they  must 
know?^A.  That  is  what  I  inferred* 

Q.  There  was  nothing  told  you  by  any  of  the  officers,  the  enlisted 
men,  or  by  the  people  in  the  town  that  bore  directly  on  that  point  f — 
A.  There  was  not. 

Q.  Wliile  we  are  speaking  of  the  investigation,  I  want  to  ask» 
did  you  ever  get  anything  from  any  of  the  enlisted  men  in  your 
examination  of  them',  that  would  authorize  you  to  report,  that  nnj 
particular  individuals  were  guilty — I  mean  any  particular  indi- 
viduals of  the  Twenty-fifUi  Intantryj  stationed  there  at  Fort 
Brown? — A*  Only  because  of  their  position, 

Q.  You  didn't  *eatch  the  whole  question,  (Reporter  reads  ques- 
tion.)— A,  The  only  thing  that  I  can  recollect  or  was  the  sergeant 
of  the  guard  telling  me  that  he  had  this  call  sounded. 

Q,  Now  J  then,  if  that  call  was  sounded,  as  a  matter  of  fact,  under 
the  direct  orders  of  the  commanding  officer,  even  that  would  be 
removed,  wouldn't  it?^A.  If  I  knew  that  the  sergeant  of  the  guard 
sounded  it  after  he  had  received  positive  instructions  from  the  post 
commander,  it  would;  at  the  same  time  the  noncommissioned  officer 
would  be  convicted  of  telling  me  what  was  not  true  when  he  said  he 
had  done  it  himself. 
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Q.  What  I  am  trying  to  get  at  is  this :  Did  you  as  a  result  of  your 
investigation  of  any  of  the  enlisted  men  down  there,  get  anything 
in  the  nature  of  a  dew  ? — ^A.  I  did  not. 

Q.  Showing  the  guilt  of  any  individuals? — ^A.  I  did  not. 

Q.  Now,  then,  I  want  to  ask  you.  Major,  this  was  three  days  after 
the  thing  occurred,  wasn't  it,  or  five  days? — ^A.  I  didn't  get  down 
there  until  four  days  and  a  half  after  this  thing  occurred. 

Q.  Well,  between  four  and  five  days? — ^A.  Yes. 

Q.  Now,  what  I  want  to  ask  is  this :  I  want  you  to  tell  me  what 
there  is  in  human  nature,  or  otherwise,  that  would  render  those  men 
more  susceptible  on  the  14th  than  on  the  18th,  to  giving  a  clew? 
In  other  words,  why  should  not  you  get  this  clew — why  ^ould  the 
officers  there  get  this  clew  and  you  not  be  able  to  get  it? — ^A.  The 
officers  didn't  get  a  clew. 

Q.  You  say  the  officers  failed  to  get  any  clew  because  they  didn't 
take  vigorous  measures  at  the  time.  Now,  what  is  the  reason  that 
you  think  they  ought  to  have  gotten  it  four  days  earlier,  when  you 
failed  to  ^et  it  four  days  later? — A.  Because  when  I  got  there  the 
men  had  time  to  complete,  you  may  say,  the  conspiracy. 

Q.  Wasn't  that  conspiracy  completed,  as  a  matter  of  fact,  Major, 
when  the  firing  was  done  that  night? — ^A.  As  iar  as  the  individuals 
who  did  it,  perhaps  it  was. 

Q.  As  a  matter  of  fact,  if  it  was  preconcerted,  as  your  theory  of 
the  case  maintains,  would  not  all  of  this  [have]  been  thought  out  and 
been  carried  out  in  accordance  with  this  preconcerted  idea,  so  that  it 
would  be  just  as  difficult  on  the  morning  of  the  14th  to  get  it  as  on 
the  morning  of  the  18th  ? — A.  I  don't  think  so. 

Q.  Tell  us  why. — A.  A  great  many  of  the  men  on  the  night  in 
which  this  occurred  didn't  know  anything  about  it,  but  through 
company  gossip  they  could  not  have  helped  finding  it  out  in  the  next 
day  or  two,  but  by  the  time  I  had  gotten  there,  I  think,  everything 
had  crystallized;  they  had  entered  into  this  what  is  called  "con- 
spiracy." 

Q.  Did  you  get  any  evidence  of  company  gossip  going  on? — A.  I 
don't  know;  but  I  know  that  as  a  matter  of  fact  it  did  go  on.  I 
am  judging  this  from  human  nature. 

Q.  If  you  are  judging  this  from  human  nature,  I  want  to  know 
what  there  is  in  human  nature  that  will  make  a  man  tell  on  the  14th, 
the  morning  after  the  thing  occurred,  of  a  preconcerted  affair  that 
he  won't  teU  on  the  18th? — A.  Certainly;  but  these  men  who  com- 
mitted the  act  were  not  going  to  tell  on  the  14th  any  more  than  on  the 
18th,  but  there  were  others  who  found  out  who  had  committed  this 
thing.    That  is  my  opinion. 

Q.  In  that  connection  I  want  to  ask  you,  did  you  find  out  what 
orders  Major  Penrose  gave  looking  toward  finding  out  from  these 
men  that  you  claimed  are  innocent  who  the  guilty  were? — A.  I  know 
that  he  said  that  he  was  making  investigations  of  everybody  right 
from  the  time  the  matter  occurred. 

Q.  Do  you  know  whether  or  not  he  gave  special  instructions  when 
examining  noncommissioned  officers  and  the  old  men  in  the  service  to 
try  to  ascertain  in  every  possible  way  about  it?— A.  I  think  he  did. 

Q.  And  did  you  ascertain,  as  a  result  of  your  investigation,  that 
certain  trusty  men  were  ordered  to  look  out  for  company  gossip 
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wherever  men  were  assembled,  told  to  watch  it  and  report  itt — ^A.  I 
can't  say  that  I  did. 

Q.  Will  you  say  that  you  did  not?— A.  No;  I  can  not  say  that  I 
did  not. 

Q.  So  those  orders  may  have  been  given  f — ^A.  They  may  have  been 
given ;  yes. 

Q.  Well,  if  that  course  was  pursued  as  a  matter  of  fact  by  Major 
Penrose  and  his  officers,  they  probably  did  all  they  could  short  of 
these  coerced  measures  referred  to? — A.  It  seemed  to  me  so.  As  I 
said  before,  the  only  reason  I  had  for  thinking  they  did  not  was  the 
fact  they  didn't  find  anything  at  all. 

Q.  It  wasn't  based  on  any  act,  was  it? — ^A.  No;  specific  want  of 
working  at  the  thing,  as  far  as  I  could  see. 

Q.  As  a  matter  of  fact,  did  you  take  the  statements  of  all  those 
officers  there  ? — A.  I  did. 

Q.  Did  you  examine  them  separate  and  apart  or  all  together? — A* 
I  examined  them  separately. 

Q.  Now,  we  will  take  up  the  question  of  the  recommendation  you 
made ;  I  read,  "  If  satisfactory  evidence  concerning  identity  of  the 
criminals  does  not  come  from  members  of  the  battalion  before  a  cer- 
tain date,  to  be  fixed  by  the  War  Department,  I  recommend  that 
all  enlisted  men  of  the  three  companies  present  on  the  night  of 
August  13  be  discharged  the  service  and  debarred  from  reenlistment 
in  the  Army,  Navy,  or  Marine  Corps."  You  recommended  that 
when  you  made  that  report  on  the  29th  of  August? — ^A.  Yes,  sir. 

Q.  Did  you  have  in  mind  in  making  this  recommendation  that 
were  your  recommendations  carried  out  the  Army  itself  would  be 
unable  at  any  future  time  to  locate  the  criminals  and  bring  them  to 
justice? — ^A.  I  knew  that  that  would  be  the  effect  of  it 

Q.  And,  as  a  matter  of  fact,  did  you  have  in  mind  the  recommenda- 
tion being  carried  out  would  render  it  practically  impossible  for  the 
civil  authorities  to  bring  them  to  justice? — ^A.  No;  I  did  not. 

Q.  Well,  as  a  matter  of  fact,  would  it  be  practicable  for  tliem,  if 
the  men  were  discharged  and  scattered  throughout  the  United 
States? — ^A.  I  think  it  would  in  fact  be  more  practicable. 

Q.  You  think,  then,  if  the  Army  dismissed  them  that  the  civil 
authorities  would  have  a  better  chance  than  the  Army  to  bring  them 
to  justice? — ^A.  Yes;  I  think  so;  at  least  as  good  a  chance,  probably 
better. 

Q.  Will  you  tell  us  why? — ^A.  Because  the  men  would  be  separated 
and  would  not  be  able  to  exert  the  moral  influence  on  each  other 
which  they  do  in  companies.  That  was  not  the  reason  I  made  the 
recommendation. 

Q.  As  a  matter  of  fact,  these  men  being  scattered  throughout  the 
country,  do  you  think  the  civil  authorities  in  Kansas,  for  instance, 
would  be  as  much  interested  in  bringing  those  people  to  justice  as 
the  people  in  Brownsville  or  in  Texas? — A.  I  don't  think  they 
would. 

Q.  Then  the  more  those  men  were  scattered  the  less  interest  by 
the  civil  authorities  would  be  taken? — ^A.  They  had  already  been 
taken  out  of  Texas. 

Q.  W^hat  I  want  to  get  at  is,  what  you  had  in  mind  at  the  time 
and  not  what  was  subsequent. — A.  When  I  made  the  reoommenda^ 
tion  the  troops  were  in  Oklahoma;  it  wasn't  subsequent. 
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Q.  Now,  the  feeling  there  at  Brownsville,  certainly  after  the  night 
of  the  13tii-14th  of  August,  was  very  intense  against  these  men, 
was  it  not? — ^A.  It  was. 

Q.  And  you  didn't  believe  a  colored  man— one  of  these  men — ^if 
turned  over,  would  have  a  fair  trial? — ^A.  I  was  finally  convinced 
that  they  would  not  have  a  fair  trial. 

Q.  Now,  with  that  intense  feeling  against  these  men,  would  not  the 
knowledge  of  that  feeling,  guilty  or  not  guilty,  have  a  very  strong 
effect  on  making  men  situated  as  those  Twenty-fifth  Infantry  men 
were  disposed  to  keep  from  their  officers  and  eveiybody  else  any 
knowledge  of  what  had  occurred? — ^A.  That  would  simply  be  an 
opinion  of  mine,  if  I  gave  it 

Q.  Isn't  that  human  nature? — ^A.  I  think  that  the  men  would  be- 
lieve that  their  officers  would  look  after  them  to  the  best  of  their 
ability. 

Q.  Would  you,  as  an  officer,  voluntarily  have  turned  those  men  over 
to  the  civil  authorities  of  Brownsville  for  treatment? — ^A.  I  would 
not. 

Q.  You  advised  accordingly? — A.  Yes. 

Q.  Now,  wouldn't  it  be  natural  that  these  men  would  have  thought 
the  same,  knowing  that  it  would  cause  the  same  result? — ^A.  That 
undoubtedly  would  have  an  influence  on  them. 

Q.  Well,  wouldn't  that,  so  long  as  the  men  remained  in  Browns- 
ville, tend  to  make  them  secretive?  Is  that  not  true? — A.  It  would 
make  them  more  secretive;  at  least  in  my  opinion  it  would. 

Counsel  for  the  accused : 

In  this  connection  we  want  to  have  this  telegram  read,  if  there  is  no  objec- 
tion. 

The  judge-advocate: 
There  is  no  objection  to  that 

Associate  counsel  for  the  accused  (reading  telegram  on  page  10 
of  Beport  of  Brownsville  Affray) : 

Gamp  Mabbt, 
Austin,  Tex.,  August  19,  1908, 
MnjTABT  Secbetaby  of  the  Abmy. 

Washington,  D,  0.: 
Following  telegram  received  from  inspector : 

"  Bbownsvillk,  Tex.,  August  19. 
••  Chief  of  Staff,  Gamp  Mabbt, 

^* Austin,  Tern.: 
•'Arrived  last  night.  Troops  under  proper  control,  although  town  people  are 
still  very  much  excited  and  men  nil  carrying  arms.  After  consultation  with 
the  post  officers,  the  mayor,  only  prominent  citizens,  strongly  recommended  Com- 
pany A,  Twenty-fifth  Infantry,  be  not  sent  here  for  the  present,  at  least ;  other- 
wise grave  trouble  almost  certain  to  ensue  on  road  in  the  vicinity.  Every 
effort  being  made  to  discover  murderers.  Recommend  all  officers  now  on  de- 
tailed service  from  this  command  that  can  be  spared  be  sent  here  soon  as  prac- 
ticable. 

"  Blockbom,  Major" 

Recommendation  to  divert  Company  A  is  approved.  All  available  officers, 
four  in  number,  already  sent  to  Fort  Brown. 

McCaskey,  Brigadier-Oeneral. 

The  witness: 

That  word  **  detailed  service  "  should  be  "  detached  service."  That  is  a  ml»- 
taka 
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(Beads  telegram  marked  '^  B^,"  on  page  53  of  same  report,  as  fol- 
lows:) 

Brownsville,  Tkx.,  August  20^  1906* 
The  MnJTABY  Secbetabt,  United  States  Abmy, 

Waahingtotif  D.  O.: 

Causes  of  disturbance  are  racial.  People  did  not  desire  colored  troops  here 
and  showed  tbey  thou;;bt  them  inferior  socially  by  certain  slights  and  denial  of 
privileges  at  public  bars,  etc  Soldiers  resented  this.  There  were  several  indi- 
vidual encounters  between  soldiers  and  citizens.  About  midnight  of  13th  party 
of  soldiers,  probably  9  to  15,  made  raid  through  several  squares  of  town,  firing 
75  to  150  shots,  killing  a  bartender  and  dangerously  wounding  lieutenant  of 
police.  They  also  fired  into  several  houses  where  women  and  children  narrowly 
escaped  being  shot  Raid  lasted  from  eight  to  ten  minutes.  Claim  made  that 
citizens  fired  first,  but,  I  believe,  without  foundation.  Although  act  probably 
preconcerted,  do  not  think  commanding  ofiicer  could  have  foreseen  It  Citizens 
can  not  identify  raiders,  and  authorities  have  made  no  demand  for  them. 
Investigation  now  going  on  has  as  yet  discovered  none.  Commanding  officer 
to-day  invited  a  committee  of  three  citizens  to  assist  in  conducting  investigation, 
l^eople  are  still  in  a  state  of  great  nervous  tension,  and  men  nearly  all  carry 
arms  openly  at  night  Women  and  children  still  frightened.  I  consider  It 
necessary  to  remove  colored  troops;  the  sooner  the  better.  While  now  appar- 
ently under  T)erfect  control  an  entire  company'  is  on  guard  each  day,  a  great 
strain  with  little  prospect  of  relief.  Differences  between  soldiers  and  dtisena 
are  irreconcilable.  Susi)ected  men  might  get  a  fair  trial  here  at  hands  of  civil 
authorities,  but  could  not  be  properly  protected  from  mob  violence.  Full  report 
about  investigation  will  be  made  in  regular  course. 

Blogksom,  Major. 

The  judge-advocate: 

For  a  matter  of  information,  I  would  like  to  know  If  this  is  to  ke^  np  in- 
definitely ;  in  other  words,  if  Major  Blooksom  is  not  to  be  called  by  the  defense, 
then,  in  order  to  save  time,  we  will  allow  It  to  go  In  and  take  up  our  crofls- 
examlnation  when  you  are  finished. 

Counsel  for  the  accused : 

That  is  what  we  are  trying  to  do — to  save  tlma 

The  judge-advocate: 

If  Major  Blocksom  is  to  be  called  as  a  witness  for  the  defense 

Counsel  for  the  accused : 

That  is  what  we  are  trying  to  avoid. 

Associate  counsel  for  the  accused  (reads  four  telegrams  on  page  54 
of  the  Eeport  of  the  Brownsville  Affray,  as  follows) : 

FoBT  BaowN,  Tex.,  August  £1,  1906* 

Chief  of  Staff, 

Camp  Mahrpy  Austin  Tex.: 
In  reply  to  direct  Inquiry  from  Military  Secretary,  Washington,  last  night 
recommended  colored  troops  be  withdrawn  from  Brownsville ;  sooner  tlie  better ; 
that  dlfferenc^es  between  soldiers  and  citizens  are  irreconcilable.    I  was  directed 
to  remain  here  until  further  orders. 

Blocksom,  Major. 

Bbownsviixe,  Tex.,  August  £i,  1906. 
To  Chief  or  Staff, 

Camp  Mahry,  Austin,  Tex,: 

Committee  Invited  by  commanding  ofiicer  to  investigate  began  meetings  thla 

afternoon  aiid  is  given  ever^*^  facility  possible.    Captain  Kelly,  prominent  citiien; 

District  Attorney  Kleiber,  twenty-eighth  district;  Judge  Bartlett,  county  Jadge^ 

Cameron  County,  and  Judge  Welch,  t>ventleth  Judicial  district,  form  committea 

Blocksom,  Major. 
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Fort  Brown,  Tex.,  August  2S,  1906. 

The  Mhjtabt  Segbetabt,  United  States  Army, 

Washington,  D.  O.: 
Battalion  Twenty-fifth  will  probably  get  away  to-night  Warrants  have  been 
Issued  for  murder,  conspiracy  to  murder,  etc.,  against  3  sergeants,  3  corporals,  6 
privates,  and  1  ex-soldier.  They  will  be  turned  over  to  commanding  officer.  Cap- 
tain Preston,  Twenty-sixth  Infantry,  for  safe-keeping  until  required  by  district 
Judge.  Do  not  know  when,  probably  early  part  next  month,  possibly  earlier. 
Authorities  pledge  themselves  able  keep  prisoners  from  violence,  but  feeling  here 
still  high.    Request  authori^  to  return  after  battalion  leaves. 

Blocksom,  Major, 

Bbownsvillb,  Tex.,  August  28, 1906, 
Cbjxw  or  Btatw, 

Camp  MaJ>ry,  Austin,  Tem.: 
Confidential.  My  report  completed.  Shall  send  soon  as  typewritten.  Can 
not  too  strongly  urge  officers  of  battalion  be  impressed  with  necessity  discovering 
criminals.  They  did  seem  to  be  trying,  but  were  prejudiced  by  ill  feeling  shown 
them  here.  Such  a  crime  committed  by  so  many  men  will  be  great  injury  to 
ofiicers'  reputation  if  undiscovered.  Almost  no  evidence  against  men  arrested, 
though  believe  majority  more  or  less  guilty.  Conviction  of  criminals  must  come 
from  men  of  battalion  if  at  all.  Many  old  soldiers  know  guilty  men,  and  should 
suffer  for  concealing  act  I  shall  recommend  practical  disbandment  of  three 
companies  if  crime  not  soon  discovered. 

Blocksom,  Major. 

Q.  Now,  you  stated  that  Major  Penrose  gave  the  committee  ap^ 
pointed  for  that  purpose  every  facility  for  ascertaining  the  guilty 
parties? — ^A.  Yes. 

Q.  There  was  no  question  about  that? — A.  No  question  at  all. 

Q.  As  a  matter  oi  fact,  did  you  go  into  the  history  of  ttiat  down 
there  J  do  you  know  what  brought  about  that  committee  as  a  result  of 
your  mvestigation? — ^A.  I  thiii  it  was  a  spontaneous  idea  with  Major 
^Penrose. 

Q.  He  wanted  to  make  sure  that  the  civil  authorities  were  fur- 
nished every  facility  for  discovering  who  the  criminals  were? — ^A. 
That  was  my  impression. 

Q.  As  a  matter  of  fact,  those  prisoners  were  not  left  with  Captain 
Preston;  they  were  brought  on  up  to  San  Antonio? — ^A.  They  were 
not.  They  were  brought  on  up  to  San  Antonio  by  the  battalion  and 
left  in  the  guardhouse  here  at  Sam  Houston — all  except  the  ex-soldier. 

Q.  Allison,  as  a  matter  of  fact,  he  was  turned  over  to  the  civil 
authorities  down  there  ? — A.  I  think  he  was,  after  a  while. 

Q.  Your  opinion  at  that  time  was,  according  to  this  telegram  dated 
August  20—1  read:  "Although  act  probably  preconcerted,  do  not 
think  commanding  officer  comd  have  foreseen  it."  That  was  your 
opinion  at  that  time? — A.  That  was  my  opinion  at  that  time. 

Q.  As  a  result  of  your  investigation.  I  want  to  read  now :  "  Q, 
How  about  the  commanding  officer?  Do  you  think  he  exercised 
proper  vigilance,  considering  the  circumstances  that  you  have  just 
enumerated  ? — A.  Well,  he  sent  patrols  out  early  in  the  evening.  He 
knew,  of  course,  that  there  was  a  very  bad  feeling  against  the  soldiers 
by  the  people  of  the  town,  but  his  error  was  one  oijudginent  only." 
I  am  reading  from  the  report  that  is  in  evidence.  First  Division  of 
the  General  Staff,  page  275 :  "  I  think  he  did  what  he  thought  was 
proper.  Of  course,  as  we  look  at  the  thing  afterwards,  it  is  evident 
that  a  larger  guard  and  more  careful  vigilance  on  the  part  of  the  com- 
manding officer  and  the  officer  of  the  day  would  have  prevented  tibe 
occurrence."    TeU  us  if  it  was  your  judgment  at  the  time  if  a  very 
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much  larger  guard,  and  if  so,  how  much,  should  have  been  placed 
there  by  Major  Penrose,  considering  the  facts  as  presented  to  you! — 
A.  I  can  not  say  certainly  how  large  a  guard. 

Q.  As  a  matter  of  fact,  did  not  these  orders  that  he  gave,  you  under- 
stand, restraining  the  men  from  going  into  town  originate  from  in- 
formation that  reached  him  at  about  5.30  tJiat  evening! — ^A.  I  think 
it  was  about  that  time. 

Q.  And  that  was  in  relation  to  the  Evans  incident! — ^A.  Yes. 

Q.  And  the  Evans  incident,  as  reported  to  you,  caused  him  to  issue 
the  order  restraining  the  men  from  town  that  night? — ^A.  It  did. 

Q.  Do  you  want  to  say  that  that  incident  was  sufficient  to  warrant 
the  commanding  officer  in '  materially  increasing  his  guard  that 
night — I  mean  at  that  time,  you  understand?  Place  yourself  in  the 
position  of  the  commanding  officer  at  that  hour,  in  the  light  of  after 
events,  in  other  words. — ^A.  Not  that  alone.  There  were  some  other 
things  connected 

Q.  Now,  let's  know  exactly  what  they  are? — A.  I  am  going  to  give 
them  to  you.  The  conmianding  officer  knew  that  there  was  bad  reel- 
ing on  the  part  of  the  soldiers  toward  the  town  people;  at  least  he 
should  have  inferred  it. 

Q.  From  what? — ^A.  From  the  Tate-Newton  and  Baker-Beid 
affairs. 

Q.  Now,  let  me  ask  you  about  the  Tate-Newton  affair.  Wasn\ 
that  under  investigation  officially  by  the  commanding  officer  at  that 
very  minute? — A.  It  was  under  suspension. 

Q.  As  a  matter  of  fact,  had  not  he  written  on  Saturday,  which  was 

Eay  day,  to  the  inspector  of  customs  in  regard  to  that  matter,  to  which 
e  had  received  no  reply? — A.  I  don't  know  whether  he  had  re- 
ceived any  reply.  I  think  the  inspector  of  customs  was  not  there  at 
that  time ;  I  am  not  certain  about  that. 

Q.  Therefore  it  was  under  process  of  investigation? — A.  Yes,  it 
was;  nevertheless  it  has  caused  very  intense  feeling — at  least  I  should 
judge  so. 

Q.  How  was  it  manifested? — A.  It  wasn't  manifested  at  all  by  the 
men. 

Q.  Why,  then,  do  you  say  the  commanding  officer  knew  about  this— 
how  was  it  manifested  and  brought  to  his  attention  ? — A.  He  knew  it 
the  minute  this  incident  occurrea. 

Q.  Was  not  he  making  it  a  fact  of  official  investigation — isn't  that 
true? — A.  That  is  true. 

Q.  If  it  was  a  matter  of  official  investigation  and  he  was  calmly 
awaiting  an  answer  from  the  inspector  of  customs,  why  should  you 
infer  that  this  had  provoked  resentment  among  the  men? — ^A.  The 
mere  fact  that  the  soldier  was  struck  on  the  heaa  with  a  pistol  by  the 
customs  inspector. 

Q.  But  you  don't  mean  to  say  that  if  one  of  your  soldiers  is  struck 
on  the  head  that  it  is  going  to  produce  resentment  amonjg  the  men! — 
A.  I  didn't  consider  that;  but  when  you  take  that  m  connection 
with  other  things  it  would  cause  feeling — for  instance,  at  the  saloons 
they  wouldn't  allow  the  men  to  drink  at  the  bar  with  white  men. 

Q.  Had  there  been  any  complaints  made  to  Major  Penrose,  or  any 
other  positive  information  brought  to  his  attention  on  the  part  of  tlie 
men,  that  they  resented  this  seriously? — A.  There  was  not.    As  I 
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have  stated  several  times,  I  simply  infer  that  they  must  have  resented 
it  and  that  Major  Penrose — that  the  majority  of  the  men  must  have 
known  of  these  instances  and  consequently  resented  it. 

Q.  Was  it  brought  to  his  attention  in  any  way  so  that  he  should 
have  increased  his  ^ard  as  a  result  of  that? — A.  I  am  simply  dis- 
cussing the  matter  ot  one  of  good  judgment. 

Q.  But  what  I  want  to  get  at  is  this :  Whether  Major  Penrose  as 
commanding  officer — what  he  ought  to  have  done  there ;  and  in  this 
report  here^  while  you  say  "that  after  events  would  change  our 
method  of  looking  at  it,"  there  is  a  criticism,  and  I  want  to  know  on 
what  you  base  it — I  want  you  to  tell  the  court. — A.  All  these  inci- 
dents together — the  fact  that  the  men  had  been  refused  drinking  at 
the  bars  with  white  people,  the  Tate-Newton  affair,  the  Baker-Keid 
affair,  the  Evans  affair — by  the  process  of  human  nature  must  have 
been  resented  by  the  men,  and  Major  Penrose  must  have  known  it 
That  is  what  I  mean  to  imply — not  that  they  told  me. 

Q.  In  that  there  was  no  outward  evidence  of  it? — ^A.  There  was 
no  outward  evidence  of  it. 

Q.  Then  Major  Penrose,  as  a  matter  of  inference  from  some  out- 
ward evidence,  you  think  he  should  have  doubled  his  guard? — A. 
Yes;  and  as  I  said,  it  was  a  question  of  judgment  only.  I  didn't 
recommend  his  trial  for  not  doing  that. 

Q.  Now,  right  in  that  connection,  didn't  you  ascertain,  or  did  you 
ascertain  that  reports  were  coming  to  Major  Penrose  about  the  con- 
duct of  the  men  in  town? — A.  I  know  there  was  some  question  of 
Doctor  Combe  having  talked  to  Major  Penrose  some  time  before  pay 
day  and  commenting  on  the  good  conduct  of  the  men ;  but  whetner 
that  information  from  Doctor  Combe  or  from  Major  Penrose  before 
this  act  was  committed — ^well,  of  course  it  was  before,  it  must  have 
been  before  the  act  was  committed — ^but  whether  Major  Penrose  or 
Doctor  Combe  told  me  of  it — that  is,  what  I  refer  to — I  don't  know. 
I  think  Major  Penrose  did  say  somothing  to  me  about  [it]. 

Q.  Didn't  you  discover  that  these  reports  came  to  him  from  other 
sources,  as  a  result  of  your  investigation? — A.  I  don't  remember  any. 

Q.  You  can't  recall  any  at  all? — A.  No. 

Q.  Well,  the  mayor  of  the  city? — A.  Yes;  that  was  Doctor  Combe, 

Q.  So  far  as  the  city  was  concerned  officially  ? — ^A.  I  never  inves- 
tigated that,  however,  I  don't  think,  further  than  just  hearing  the 
statement  of  somebody;  it  might  have  been  by  Major  Penrose.  I 
didn't  hear  of  it  until  afterwards — ^long  afterwards. 

Q.  But  I  say  if  these  isolated  events  was  going  to  produce  one 
result  in  your  mind — to  be  inferred  as  an  incident  in  your  mind — 
and  Major  Penrose  asked  the  mayor  of  the  town,  or  was  informed 
by  the  mayor  of  the  town,  that  the  men's  conduct  was  excellent,  would 
not  that  tend  to  counteract  the  effect? — A.  It  would  to  a  certain 
extent 

Q.  As  far  as  Major  Penrose  was  concerned  before  the  act? — ^A. 
Yes,  sir. 

Q.  So  in  spite  of  these  events,  if  it  came  to  him  from  the  highest 
official  of  the  city  that  the  conduct  of  the  men,  as  shown  by  the 
police,  was  excellent.  Major  Penrose  would  not  be  compelled  to  take 
extraordinary  precautions? — A.  Tliat  would  have  a  tendency  to  do 


642 


APFRAY    AT    BROWKSVTLLE,    TEXAS. 


rMMLl,190T. 


that,  but  whether  it  was  a  sufficient  tendency  to  wnrrant  hiin  in  not 
doing  it  is  another  thing- 

Q.  Do  you  have  a  distiiict  recollection  of  going  into  that  question, 
whether  tliese  reports  were  true  or  not^ — ^all  these  reports  of  good  con- 
duct of  the  men  that  had  been  brought  to  Major  Penrose  as  com- 
manding officer — did  you  go  into  this? — A*  I  never  investigated  it 
further  than  I  have  already  stated- 

Q,  So  your  opinion  was  made  up  as  an  inference  of  these  other 
events  and  yon  disregarded  that  fact?^A,  I  am  not  certain  whether 
I  disregarded  that  fact  or  not;  possibly  I  might  have  considered  it 

Q,  >tow,  there  is  one  thing  iwant  to  clear  up  about  tliis  armrack 
business.  You  were  asked:  "Q,  It  appears  that  one  of  the  rifle 
racks  was  broken  open  when  the  noncommiissioned  officer  in  charge 
of  quarters  went  to  open  it  to  take  out  the  rifles.  Does  it  appear 
from  positive  evidence  as  to  when  that  was  broken  open? — A.  Ser- 
geant Brawner  told  me  it  was  broken  when  they  were  called  to  arms, 
and  the  suspicious  circumstances  about  it  is  that  that  wsis  the  only 
one  that  was  broken  open^  and  this  was  that  same  C  Company," 
Now,  did  you  investigate  those  racks  at  all  carefully? — A*  I  never 
looked  at  them  at  alL 

Q.  As  a  matter  of  fact,  wasn't  all  of  those  racks  injured  that 
night? — A*  I  heard  so  afterwarda 

Q,  And  at  least  two  of  them  were  sent  to  the  shop  to  be  repaired 
the  next  day  in  open  daylight.  Isn't  that  true?^ — A.  I  don't  know, 
I. heard  the  men  testify  that  four  of  them  came  down  there;  I  think 
it  was  the  post  blacksmith.    That  was  long  afterwards,  however. 

Q.  Did  you  ascertain  from  Major  Penrose  or  the  officer  in  com- 
mand of  that  company  whether  an  order  had  been  given  to  break 
open  that  rack  or  any  of  them? — A,  As  I  said  yesterday,  my  very 
strong  impression  was  that  both  Mr.  Grier  and  Major  Penrose  told 
me  that  Major  Penrose  had  given  such  an  order. 

Q,  You  haven't  any  doubt  now  that  such  an  order  was  given? — A- 
il  have  not.  That  is  the  reason  I  did  not  investigate  the  racks  then, 
I  because  I  considered  at  that  time  that  these  orders  would  be  ample 
for  the  breaking  of  the  racks, 

Q.  What  did  you  meauj  then,  when  you  saidj  "And  the  suspicious 
circumstances  about  it  is  that  that  was  the  onlv  one  that  was  broken 
open,  and  this  was  that  same  C  Company?"  If  it  had  been  ordered 
broken  open,  doesn't  that  relieve  all  the  suspicion  of  it,  really? — ^A* 
At  the  time  I  inve^^tigated  the  affair  I  didn't  think  so  much  of  the 
extent  of  the  culpabihty  of  C  Company,  but  on  thinking  of  it  after- 
wards, and  thinking  of  the  number  of  men  that  had  been  maltreated,  aa 
was  claimed,  and  injured,  I  came  to  the  conclusion  that  C  Company 
had  the  largest  part  in  the  criminal  events. 

Q.  Now,  then,  that  you  have  learned  that  this  rack  was  broken 
open  in  compliance  with  orders,  doesn't  that  removcj  I  say,  what  you 
call  suspicious  circumstances? — A.  No;  it  doesn't  to  my  mind, 

Q.  What  is  there  about  that  armrack  being  broken  open  that 
makes  it  suspicious ?^ — A.  For  this  reason,  that  in  December,  I  think, 
shortly  after  my  arrival  in  Washington,  I  was  talking  with  General 
Garlington  about  the  subject,  and  he  gave  me  some  information 
that  he  found  out  concerning  certain  testimony  which  made  him  believe 
that  all  was  not  as  had  been  told  me  about  the  time  of  the  breaking 
open  of  these  racks. 
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Q.  Well,  you  investigated  this  thing,  and  you  spoke  of  it  as  a  part 

of  your  original ^A.  I  accepted  Sergeant  Brawner's  statement  of 

the  matter  because  of  these  reports  of  Major  Penrose  and  Mr.  Grier — 
that  is,  that  Penrose  had  given  the  order  to  break  them  open. 
Brawner  told  me  that  they  were  broken  open  during  the  call  to  arms, 
but  after  this  conversation  with  General  Garlin^on  I  thought  it 
very  possible  that  they  may  have  been  broken  before  that,  or  that  one 
at  least  might  have  been.  That  is  the  only  ground  that  I  had  for 
saying  that  "  suspicious  circumstances,"  coupled  with  the  fact  that  C 
Company,  to  my  mind,  was  the  most  culpable,  as  far  as  numbers 
went. 

Q.  The  point  I  am  trying  to  get  at  now,  aside  from  any  conversa- 
tion you  have  had  with  General  Garlington,  is  this:  If  it  is  shown 
to  be  a  fact  that  those  racks  were  broken  open  in  direct  obedience 
to  the  orders  of  the  commandiuj^  officers  of  that  post,  or  the  supreme 
authority  at  the  post  at  that  time,  then,  will  not  that  remove  your 
suspicion? — A.  It  would  if  I  was  satisfied  the  armracks  were  broken 
open  in  accordance  with  that  order. 

Q.  Did  you  as  a  result  of  your  evidence — of  the  evidence  you 
elicited  in  your  examination  at  that  time — find  that  either  of  the 
armracks — and  you  were  there  to  examine  into  all  those  suspicious 
circumstances — did  you  at  that  time  take  steps  to  find  out  from  Major 
Penrose  whether  he  had  given  such  an  order? — A.  As  I  said  before, 
I  am  positive  that  he  did  tell  me  he  did  issue  such  an  order,  and 
Lieutenant  Grier  also. 

^  Q.  Now,  if  Major  Penrose  and  Lieutenant  Grier,  at  that  particular 
time,  told  you  that  they  had  given  the  order  to  break  open  the  arm- 
racks  in  explanation  of  this,  what  is  there  suspicious  about  it? — ^A.  At 
that  time  there  wasn't  any  of  it,  as  I  said  before. 
^  Q.  And  any  suspicions  you  derived  about  it  was  from  a  conversa- 
tion with  General  Garlington? — A.  Yes.  I  may  say  that  this  was 
afterwards  verified  by  affidavits,  etc.,  that  was  submitted  by  the  Con- 
stitution League. 

Q.  Tell  us  what  you  mean? — A.  Sergeant  Brawner  made  several 
affidavits  after  this  first  one  which  he  gave  to  me  which  stated  the 
same  thing  as  I  said  he  stated  to  me. 

Q.  Let's  tell  the  court — ^we  don't  want  to  leave  that  impression. — 
A.  One  of  these  affidavits  said  that  one  of  the  noncommissioned  offi- 
cers informed  him  that  the  commanding  officer  had  given  the  order  to 
break  open  the  racks,  if  necessary ;  he  said  in  another  affidavit  that 
he  heard  the  commanding  officer  give  this  order  himself.  These  two 
affidavits  were  not  only  not  in  accord  with  each  other,  but  they  were 
different  from  the  first  affidavit. 

Q.  But  they  are  not  so  inconsistent  that  they  deny  the  fact  that  the 
commanding  officer  gave  the  order? — ^A.  Oh,  no;  they  never  denied 
that. 

Q.  So  there  is  no  doubt  about  the  commanding  officer  giving  the 
order  there? — ^A.  There  is  no  doubt  about  that— there  wasn't  any 
doubt  about  it. 

Q.  What  I  want  to  get  at  is,  you  have  raised  a  suspicion,  now  tell 
the  court  what  there  is  about  breaking  that  armrack  that  makes  that 
suspicious.  What  evidence  Jiave  you,  or  otherwise? — A.  The  fact 
that  these  three  affidavits  of  Sergeant  Brawner  are  different 
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Q.  They  only  differ  in  the  respect  you  have  told  us! — ^A.  That  is 
the  principal  effect,  that  I  remember  of.  I  haven't  read  them  over  in 
quite  a  time.  And  the  statement  given  to  me  by  General  Gktrlingtoii. 
which  I  do  not  care  to  state,  as  it  was  in  a  private  conversation.  1 
Bim])ly  give  it  as  a  probable  reason  of  my  opmion  at  that  time  before 
the  General  Staff. 

Q.  Do  you  know  where  these  affidavits  of  Serjgeant  Brawner  are! — 
A.  I  do  not.    I  only  know  that  they  were  put  in  that  report  there. 

Q.  They  are  all  in  this  report? — A.  Yes.  I  never  saw  them  at  idl; 
I  only  know  them  from  that  report. 

Q.  Did  you  ever,  in  your  examination  of  Sergeant  Brawner,  exam- 
ine him  on  collateral  matter  to  test  his  recollection  as  to  collaterals  or 
to  test  whether  that  was  accurate  or  inaccurate? — A.  No;  I  did  noL 

Q.  Is  this  conversation  with  General  Garlington  based  upon  some- 
thing that  this  court  can't  have,  because  we  purpose  to  show  that  that 
was  broken  open  in  accordance  with  that  order? — ^A.  I  would  be  per- 
fectly willing  to  give  this  statement  of  General  Garlington's  except 
that  it  would  state  what  his  opinion  was  of  a  certain  person  which  I 
don't  feel  privileged  to  give. 

Q.  It  is  based  upon  General  Garlington's  opinion  of  some  individ- 
ual?—A.  Yes. 

Q.  It  isn't  based  upon  any  evidence? — A.  No;  it  wasn't  based  on 
evidence  except  in  this,  he  examined  this  individual  in  his  investiga- 
tion at  Fort  Reno. 

Q.  Well,  that  isn't  the  only  individual  that  was  examined  about 
this  thing,  was  it  ? — A.  No ;  it  was  not. 

Q.  So  if  this  is  proved  by  other  individuals,  you  are  not  warranted 
in  assuming  that  (Jeneral  Garlington's  opinion  of  one  individual 
would  prove  the  facts? — A.  If  it  is  proved  by  other  individuals  that 
these  armracks  were  broken  open  by  this  order,  that  would  remove 
that  suspicion. 

Q.  There  was  Major  Penrose  and  Sergeant  Brawner  and  Lieuten- 
ant Grier  all  told  you  so? — A.  Well,  Lieutenant  Grrier  and  IMEajor 
Penrose  did  not  know  when  the  rack  was  broken  open. 

Q.  They  told  you  about  the  order? — A.  Yes;  they  told  me  so;  that 
is  my  recollection. 

Q.  Did  you  have  any  evidence  at  any  time  that  this  rack  wasn% 
broken  open  after  the  order  was  given? — A.  I  have  notj  and  I  have 
no  evidence  that  it  wasn't  broken  open  before.  That  is  where  my 
suspicion  came  in. 

Q.  As  a  matter  of  fact,  didn't  the  evidence  of  Brawner  show  it 
was  broken  open  after  this  order? — A.  He  inferred  so,  and  I  think 
in  his  two  last  affidavits  he  said  so. 

Q.  I  am  not  sure;  I  didn't  read  all  this;  I  want  to  read  it  now: 
**  Q.  Did  any  testimony  show  who  broke  it  open  ?  Did  anv  of  the 
men  admit  having  broken  it  open  in  order  to  get  their  rifles  after 
the  alarm  sounded? — A.  That  was  the  statement  of  the  sergeant, 
but  my  impression  is  that  somewhere  in  CJolonel  Lovering's  evidence 
there  is  a  statement  that  some  man  broke  open  the  rack,  but  I  am  not 
certain  about  that." — A.  I  think  I  was  mistaken  about  that,  beotuse 
I  looked  that  up  afterAvards  and  couldn't  find  anything  in  Colonel 
Lovering's  report. 

Q.  You  say  you  didn't  find  it? — ^A.  I  couldn't  find  it;  I  dont 
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think  it  was  in  there,  although  it  is  possible  that  it  may  be  in  there, 
I  don't  know  where  I  got  the  impression  from.  I  don't  believe  there 
is  any  such  evidence  in  that  report 

Q.  You  were  a^ed,  "  Do  you  remember  about  what  time  it  was 
that  the  commanding  officer  "became  convinced  that  his  men  in  the 
garrison  had  done  this  firing? — ^A.  He  says,  and  his  letter,  I  think, 
says  the  same  thing,  that  it  was  when  the  cartridge  clips  were  brought 
to  him."  Do  you  Imow  when  that  was? — ^A.  That  was  in  tke  morn- 
ing; I  think  quite  late  in  the  morning.  I  don't  remember  what  time 
it  was.  I  thought  it  was  about  10  o'clock  when  Doctor  Combe  brought 
him  some  cartridges  at  that  time.    I  don't  know. 

Q.  I  will  read :  "  Do  you  remember  how  soon  it  was  after  he  took 
steps  to  find  out  whether  he  could  ascertain  what  rifles  had  been 
fired? — A.  He  didn't  take  any  steps  to  find  that  out  until  daylight. 
Doctor  Combe  came  back  with  Cfaptain  Lyon  when  he  came  back 
with  his  company,  and  told  him  about  the  firing  having  been  done  in 
town  by  the  men.  I  think  that  was  about  an  hour  aiter  the  thing 
occurred." — A.  My  recollection  is  that  that  should  have  been  1 
o'clock  instead  of  2. 

Q.  (Continues  reading.)  "Q.  That  was  shortly  after  2  o'clock? — 
A.  Yes;  I  think  so." — ^A.  I  believe  that  was  1  o'clock  as  it  was  actu* 
allv  put. 

Q.  (Continues  reading.)  "  Major  Penrose's  reason  for  not  having 
the  rifles  examined  was  on  account  of  the  darkness,  but  of  course  he 
could  have  had  proper  light  in  the  barracks  and  the  rifles  examined 
with  some  difficulty  immediately  after  the  trouble  occurred.  I  never 
attached  much  importance  to  that  subject  of  the  rifles — ^the  cleaning 
of  them — ^because  1  was  convinced  that  the  men  who  committed  the 
act  had  made  every  arrangement  about  cleaning  their  guns  as  auickly 
as  possible  after  tneir  raid  or  on  their  way  back.  I  didn't  take  any 
affidavits  at  all  from  the  people  of  the  town,  because  I  saw  a  great 
many  of  them,  and  their  evidence  was  so  convincing  that  the  act  had 
been  committed  by  colored  soldiers  that  I  thought  there  would  never 
be  any  question  of  it,  and  I  don't  see  now  how  there  can  be  any  possible 
question  of  it.  I  have  telegraphed  down  for  some  affidavits  there. 
That  was  on  account  of  the  Stewart  [matter].  Mr.  Stewart  had 
written  a  letter  to  the  President,  and  1  was  directed  to  give  what 
affidavits  I  had."  The  only  evidence  he  had  then  that  his  men  were 
guilty  of  this  was  what  Mil  or  Combe  told  him  when  he  came  back 
there  that  night? — ^A.  I  don  t  know  whether  there  was  anybody  with 
Mayor  Comte  or  not.  My  impression  is  that  somebody  was  with 
him.    That  was  the  only  circumstance  that  I  remember  of. 

Q.  And  he  didn't  get  the  convincing  proof  of  it  until  the  next  day 
about  10  o'clock? — ^A.  About  10  o'clock,  although  when  Doctor  Comte 
told  him  about  it  he  had  another  roll  call  at  1  o'clock. 

Q.  You  don't  know  whether  he  sent  out  patrols  to  find  out  about 
these  things? — ^A.  I  don't  know  anything  about  patrols. 

Q.  But  you  know  he  did  have  his  rifles  exanuned  at  daylight  the 
next  morning? — A.  Yes.  By  the  way,  there  is  a  mistake  there  in 
the  form  of  expressing  that:  That  Major  Penrose  gave  that  order  be- 
fore daylight.  As  I  remember,  the  actual  inspection  was  at  day- 
light. 

Q.  You  state  you  place  no  stress  on  that  feature  of  not  examining 
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the  rifles  that  night  Why  not? — ^A,  Because  it  would  take  the  men 
onl}'^  a  few  minutes  to  clean  their  rifles.  My  idea  was  that  the  men, 
when  they  went  out,  had  their  thongs  and  brushes  and  oiled  rags 
all  ready  to  clean  their  rifles,  and  I  believe  I  have  been  informed — ^I 
have  talked  with  officers  on  the  subject  of  these  new  rifles — and 
some  of  them  have  told  me  they  could  be  cleaned  in  a  very  few  min- 
utes.   That,  I  believe,  should  be  demonstrated  before  the  court. 

Q.  Yes;  we  hope  to.  As  a  matter  of  fact,  did  you  evOT  inspect  a 
gun  by  lamplight  of  any  kind,  or  artificial  light  of  any  kind? — A.  I 
suppose  probably  I  have  years  ago;  but  I  don^t  remember  that  I  have 
ever  inspected  a  rifle,  or,  anyway,  the  probabilities  are  if  I  ever 
cleaned  anything  it  was  a  shotgun. 

Q.  Can  you  tell,  as  a  matter  of  fact,  whether  a  shotgun  is  dean  or 
dirty  by  an  artificial  light,  such  as  a  lantern  or  ordinary  lamp? — A. 
I  think  you  could  tell  pretty  well  by  a  good  lamp. 

Q.  Did  you  ever  try  it  ? — A.  I  never  did. 

Q.  Would  you  be  willing  to  go  on  record  as  saying  it  can  be 
done? — A.  No. 

Q.  You  don't  know,  as  a  matter  of  fact,  how  long  it  takes  to  re- 
move all  evidences  of  this  high  nitropowdor,  do  you,  so  that  it  can 
not  be  detected  at  daylight?  You  haven't  tried  that? — ^A.  No;  I 
haven't  tried  that  personally. 

Q.  And  you  don't  know  whether  a  gun  can  be  inspected  by  a  lan- 
tern or  a  lamp  at  night  and  the  presence  of  that  powder  detected,  do 
you? — A.  No;  I  do  not.  I  only  know  that  officers  who  ought  to 
know  have  told  me  that  a  gun  can  be  cleaned  in  a  very  few  minutes. 

Q.  I  am  talking  about  inspecting  them.  I  want  to  know  whether 
the  presence  of  the  residue  oi  a  few  shots  of  this  nitroglycerine  pow- 
der m  one  of  our  modern  Springfield  rifles,  of  your  own  knowledge, 
could  be  detected  by  lamplight  or  lantern  light? — ^A.  I  don't  know 
anything  about  it  of  my  own  knowledge. 

0.  Ijcts  ascertain  what  facilities  they  had  there  at  Brownsville— 
they  had  lanterns  did  they  not? — A.  Yes. 

Q.  And  barrack  lamps? — A.  Yes. 

Q.  As  a  matter  of  fact,  your  evidence  showed  that  there  were  no 
lights  in  the  barracks,  isn't  that  so? — A.  Yes. 

Q.  And  that  in  the  frame  of  mind  in  which  the  officers — ^in  which 
thev  claimed  the  men  were — that  was  the  last  thing  tliey  would  do, 
to  light  barrack  lamps? — A.  During  the  progress  of  the  shooting, 
yes;  and  immediately  afterwards. 

Q.  But  then  you  say  here,  "  But,  of  course,  he  could  have  had 
proper  light  in  the  barracks,  and  the  rifles  examined  with  some  diffi- 
culty immediately  after  the  trouble  occurred."  Now,  as  a  matter  of 
fact,  you  don't  attach  much  importance  to  that  examination  by  a 
lamp  any  time  before  reveille,  do  you? — A.  I  don't  know  what  the 
effect  on  a  rifle  is  after  it  has  been  fired  ten  or  a  dozen  times,  if  it  was 
clean  before,  so  I  can't  say. 

Q.  And  you  don't  know,  as  a  matter  of  fact,  of  your  own  knowl- 
edge, whether  you  could  determine  that  by  lamplight  or  not! — ^A.  I 
do  not — that  is,  I  mean  thoroughly.  They  could  have  examined 
them,  as  I  said,  under  difficulty,  l)ut  whether  the  result  would  have 
been  positive  I  can  not  say. 

Q.  So  that  that  remark  really  implies  nothing  serious  as  a  criti- 
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cism? — ^A.  No;  it  does  not — ^that  is,  to  my  mind  at  the  present  time, 
and  y^  probably  at  the  time  I  gave  it 

Q.  What  did  you  mean  by  this?  "Q.  Does  it  appear  that  any 
orders  were  ^yen  by  either  the  commanding  officer  or  the  officer  of 
the  day  providing  for  contingencies  that  might  arise  after  the  last 
patrol  was  made  f— A.  There  was  no  order  given  at  all." — A.  There 
were  in  reality  four  patrols,  I  think,  went  out  that  evening,  three 

Katrols  in  charge  of  noncommissioned  officers  and  one  by  Captain 
[acklin  himseli,  and  I  inferred  that  there  were  no  others  because 
I  was  positive  that  Major  Penrose  or  Captain  Macklin,  or  both  of 
them,  would  have  told  me  if  there  had  been. 

Q.  Then  that  is  rather  negative  testimony,  isn't  it? — A.  It  is 
ne^tive,  yes. 

Q.  I  notice  you  give  some  distances? — A.  Yes,  sir.  Those  dis- 
tances are  wrong  and  they  are  not  what  I  stated  them  to  be.  I  did 
say  that  the  distances  between  the  barrack  wall  and  the  men's 
quarters  was  about  25  yards. 

Q.  The  barrack  wall  and  the  men's  quarters? — A.  Yes;  about  25 
yards.  The  distance  between  the  men^s  quarters  and  the  officers' 
quarters  is  175  yards.    I  think  that  is  just  reversed. 

Q.  So  it  would  be  25  and  75  yards? — A.  Twenty-five  and  175; 
175  yards  between  the  officers'  and  men's  quarters. 

Q.  Did  you  measure  that  afterwards? — A.  No;  I  did  not.  I  only 
measured  me  distance  between  the  wall  and  the  men's  quarters. 

Q.  That  is  relatively  correct  there  is  it  now  ? — A.  I  think  relatively 
correct  there.    The  aistance  between  the  officers'  quarters  and  the . 
men's  quarters  would  be  about  seven  times  the  distance. 

Q.  As  a  matter  of  fact,  the  distance  as  you  gave  it,  from  the  wall 
to  the  barracks  was  28  yards,  as  I  recollect  it? — A.  That  is  from  the 
wall  to  tiie  porch  is  28  yards. 

Q.  That  is  84  feet?— A.  Yes. 

Q.  Here  is  one  thing  I  want  to  clear  up,  "  Were  any  steps  taken 
to  identify  this  man  by  the  commanding  officer  when  it  was  reported 
to  him?'  That  refers  to  the  alleged  assailant  of  Mrs.  Evans. 
Your  answer  was,  "  There  was  no  effort  made  to  identify  the  man  at 
.  all.  The  only  thing  that  he  did  really  was  to  send  that  patrol  along 
to  protect  Mrs.  Evans  from  anything  further.  By  the  way,  the  Evans 
people  left  that  locality  after  that  and  went  away  down  in  town,"  and- 
so  on.  As  a  matter  of  fact  wasn't  the  information  so  indefinite  that 
they  couldn't  make  any  effort? — A.  I  didn't  consider  the  inforg^ation 
indefinite  at  all.    Mrs.  Evans  told  me  she  couldn't  identify  the  man. 

Q.  She  told  you  she  couldn't? — A.  She  only  knew  he  was  a  tall 
dark-colored  soldier;  that  it  was  dark  or  very  nearly  dark,  I  think 
she  said  it  was  dark,  and  that  sh^  was  much  frightened  and  she 
wouldn't  be  able  to  identify  him;  there  would  be  no  necessity  for 
any  steps,  because  the  man  couldn't  be  identified  by  her. 

Q.  The  commanding  officer  couldn't  have  done  anything? — A.  No; 
because  she  couldn't  have  identified  him. 

Q.  Now,  wasn't  there  another  good  reason — as  a  matter  of  fact, 
was  there  any  time  available  for  Major  Penrose  to  have  investigated 
this  matter  between  the  time  that  it  came  to  him,  5.30  in  the 
afternoon,  and  the  following  morning? — A.  There  was  practically 
no  time. 

S.  Doc.  402, 60-1,  pt  2 42 
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The  judge-advocate : 

May  it  please  the  court,  we  have  allowed  a  great  many  leading  qnestiona 
upon  this  new  matter  brought  up  by  the  defense,  hoping  tliat  it  would  not  be 
necessary  to  interpose  an  objection  and  have  the  court  cleared  a  number  of 
times,  but  apparently  the  defense  has  been  encouraged  l)y  our  quiescence  and 
the  questions  arc  beoomiug  more  and  more  leading  upon  matter  which  was 
introduced  by  itself,  and  we  object  especially  to  the  last  question  and  to  tbe 
character  and  class  of  questions  which  are  now  being  adced  upon  this  new 
matter. 

Counsel  for  the  accused : 

All  this  matter  was  gone  into  in  the  original  report  of  the  gentleman.  Tliere 
is  no  quostiou  al)out  that.  There  is  nothing  new  about  it;  no  possible  stretch 
of  the  imagination  could  make  that  new  matter.  The  Evans  Incident  has 
been  thrashed  over  time  and  time  again  from  this  report 

The  judge-advocate : 

Ck)unsel  was  reading  from  page  277  from  matter  tliat  was  introduced  by  the 
defense  itself  this  afternoon. 

Counsel  for  the  accused : 

We  did  introduce  it  in  a  new  form  and  we  can  approach  it  from  any  point  of 
the  compass  if  we  want  to. 

The  accused,  his  counsel,  the  judge-advocates,  the  witness,  and  the 
reporter  then  withdrew  and  the  court  was  closed,  and,  on  being 
opened,  the  presiding  officer  announced,  in  their  presence,  as  follows : 

The  court  desires  information  from  the  record  as  to  whether  this  matter  was 
brought  out  by  the  direct  examination. 

(The  record  of  the  direct  examination  was  then  presented  to  the 
court.) 

Counsel  for  the  accused : 

May  it  please  the  court,  we  Just  simply  want  to  say  that  if  you  do  not  find 
it  in  a  direct  question,  you  will  find  it  in  his  original  report  Introduced  by  tbe 
Judge-advocate. 

The  judge-advocate: 

In  that  connection  I  would  like  to  have  the  court  understand  that  the  ques- 
tioning was  upon  the  report  introduced  this  afternoon — ^that  is,  It  was  before 
the  accused  party ;  I  was  following  it. 

A  member  of  the  court: 
How  was  that? 


Th^udge-advocate : 


I  stated  for  the  information  of  the  court  that  the  question  at  the  time  the 
objection  was  made  was  ui)on  the  report  introduced  either  this  morning  or  this 
afternoon  by  the  defense.  It  was  at  page  277  in  this  record,  which  is  not  all 
before  the  court,  however — that  is  to  say,  I  would  not  hand  up  tliat  book 
because  there  are  other  things  in  the  book  that  are  not  a  matter  of  evidence. 

Counsel  for  the  accused : 

I  want  to  ask,  for  my  own  information,  what  the  objection  Ibl  I  would  like 
to  have  the  record  read. 

(The  presiding  officer  here  requested  the  reporter  to  read  the  record 
from  the  last  question,  Avhich  was  done.) 
The  accused,  his  counsel,  the  judge-advocates,  the  witness,  and  the 
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reporter  then  withdrew  and  the  court  was  closed,  and,  on  being 
opened,  the  presiding  officer  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  is  not 
sustained.    The  question  wili  be  answered. 

Counsel  for  the  accused : 

The  question  has  already  been  answered. 

(The  reporter  here  read  the  answer  to  the  last  preceding  question, 
as  follows:  "  A.  There  was  practically  no  time.") 

Q.  Taking  up  the  question  of  roll  calls:  Did  you  investigate  that 
when  you  were  out  there? — ^A.  I  investigated  it  to  the  extent  that  I 
have  already  stated. 

Q.  Now,  did  you  interview  Lieutenant  Lawrason  on  that  subject 
as  to  whether  there  had  been  a  roll  call  in  his  company? — ^A.  I  don't 
think  I  did.  My  statements  there  to  the  First  Division  of  the  Gen- 
eral Staff  were  made,  I  think,  from  my  reading  of  the  Lovering 
report,  and  they  are  not  exactly  correct — all  those  statements  there — ' 
at  least  that  I  aon't  think  I  especially  excepted  to  B  Company. 

Q.  I  will  read  just  what  you  did  say,  so  you  can  correct  what- 
ever you  desire :  "  With  regard  to  the  roll  calls,  there  was  practically 
none  in  the  C  Company  at  all.  There  was  no  officer  with  C  Company 
that  night,  the  officer  of  the  day  being  Captain  Macklin.  B  Company 
only  had  one  officer.  Lieutenant  Lawrason,  who  was  a  very  young 
man  and  very  inexperienced.    Roll  call  was  not  accurate  in  that  com- 

fany  at  all." — ^A.  I  don't  recollect  now  why  I  made  that  statement, 
don't  think,  from  my  recollection  of  the  matter  now,  B  Company 
was  any  more  inaccurate  than  the  other.  My  idea  was  that  none  of 
them  were  accurate. 

Q.  As  a  matter  of  fact,  wasn't  B  Company's  call  more  in  the 
regular  form  than  any  ox  them? — A.  From  the  testimony  in  the 
Lovering  investigation  B  Company  apparently  had  the  nearest  sem- 
blance to  a  real  roll  call,  and  when  I  stated  that  there  was  no  officer 
with  C  Company  I  meant  no  officer  belonging  to  the  company.  Mr. 
Grier  was  ordered  to  take  command  of  it  by  Major  Penrose. 

Q.  That  developed  in  your  examination  originally,  did  it  not? — 
A.  Yes,  sir. 

Q.  Isn't  it  a  fact,  as  you  stated  in  the  General  Staff  report,  that 
some  sort  of  a  sweating  process  should  have  been  necessary  with  those 
men  to  have  gotten  the  facts,  in  your  best  opinion,  at  that  time? — 
A.  I  think  I  did  intimate  such  toward  the  end  of  that. 

Q.  And  you  disavowed  any  of  the  criticism  of  the  Department? — 
A.  Yes. 

Q.  But  you  were  careful  to  state — I  will  read  it  if  you  want  it. — A. 
I  wish  you  would. 

Q.  (Beading.)  "  The  present  methods  of  discipline,  especially  of 
negro  troops,  are  very  different  from  what  they  were  fifteen  or  twenty 
years  ago.  Li  those  days  the  officers  and  noncommissioned  officers 
were  much  more  severe  in  their  discipline.  They  kept  the  men  down, 
and  when  they  wanted  to  find  out  anything  from  the  men  they  used 
strenuous  efforts,  something  like  the  sweating  process  of  the  police  of 
the  present  day.  It  makes  a  ffreat  difference,  especially  with  colored 
troops.  I  am  not  criticising  the  methods  of  the  War  Department." — 
/L  I  didn't  refer  to  physical  punishment  when  I  said  that ''  sweating 
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process"  at  all;  I  referred  raoi-e  to  what  T  said  yesterday  about 
putting  them  in  solitary  confinement  and  persuading  them  in  one 
way  or  another- 

Q,  As  a  matter  of  fact,  do  you  know  anything  about  the  sweating 

process?— A.  I  don't  know  what  it  is. 

Q.  I  do,  and  it  is  physical  punishment  so  far  as  the  police  are  con- 
cerned-— 'A.  It  is ! 

Q.  Yes,  sir*  As  a  matter  of  fact,  wasn't  this  examination  of  you 
by  the  General  Staff  made  with  a  view  of  determining  whether  or 
not  they  would  bring  these  officers  to  trial — yon  and  the  other  offi- 
cers!— A*  That  was  one  of  the  examinations  which  they  made  for 
that  purpose, 

Q.  That  was  a  part  and  parcel  of  their  detennination !— A,  Yes, 

Q.  And  this  was  in  December?— A.  This  was  December  8. 

Q.  And  this  examination,  etc.,  was  practically  the  basis  of  the 
charges  that  re.sulted  agaiiis^t  thet^i^  two  officers,  wasn't  it! — A.  Not 
altogether;  I  think  there  were  some  i^imilar  instances  brought  before 
thiis  to  the  attention  of  the  Gieneral  Staff  wliich  were  taken  as  models, 

Q,  But  I  say  the  facte  brouglit  out  by  this  investigation  was  the 
'basis  of  the  charges ?^A,  I  think  they  were, 

Q,  That  is  what  you  understood? — ^A-  I  understood  so. 

The  judge-advocate; 

without  meaning  to  br4>flk  iti  nt  alt  on  the  cross-examination*  T  was  Informed 
a  moment  ago  by  tbe  stenographer  that  he  had  more  than  enough  work  to 
ktep  him  husy  during  the  night*  and  while  1  am  perfectly  willing  to  go  on^  I 
am  simply  making  that  statement  Me  has  au  unusual  amount  of  material  this 
afternoon. 

Counsel  for  the  accused : 

I  think  I  can  finish  this  Une  of  examination  Ui  a  few  momenta.  The  ste- 
nographer won't  have  to  work  to-morrow  afternoon,  aa  I  understand  It* 

The  court: 

Very  well*  you  may  proceed. 

Q.  I  want  to  return  to  the  question  of  lack  of  jndgnierit  that  you 
attribute  to  the  commanding  officer.  You  did  state  that  it  wasn't  of 
such  a  nature  as  to  warrant  the  idea  of  inattention  or  neglect.  I  will 
read  what  you  do  Kay. — A.  That  was  what  I  said  t^  the  General  Staff, 

Q*  That' was  what  yonr  opinion  was'{~A.  Yes;  that  was  what 
my  opinion  was. 

*Q*  I  want  to  dear  np  this  question  of  keys  to  the  gun  racks.  Did 
you  go  into  the  question  of  where  thoi^c  keys  were  kept  in  each  com- 
pany in  your  investigation,  do  you  recall? — A.  I  only  know  that  one 
of  thcin  was  kept  by  the  nonconunissioned  officer— that  is,  one  for 
each  rai'k  was  kept  by  the  noncommissioned  officer — in  charge  of 
quarters,  I  don't  know  whether  I  knew  there  was  a  duplicate  or  not, 
but  I  think  I  learned  that  since — that  there  was  a  duplicate  to  eadi 
lock, 

Q.  Do  you  know^  whnt  the  custom  is  in  that  regiment  as  to  the 
keeping  of  the  keys  to  the  gun  racks,  or  any  regiment? — A*  I  judge 
they  were  kept  in  the  hands  of  the  noncoinmi^ioned  officer  in  charge 
of  quarters  all  the  time  he  was  on  duty* 

Q.  That  is  the  custom ?~A.  That  is  the  custom. 

Q-  Do  you  know  of  any  fixed  custom  about  the  keeping  of  th© 
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duplicate  key  to  each  lock? — A.  I  think  that  would  naturally  be 
kept  in  the  poeseerion  of  the  first  sergeant;  it  ought  to  be,  at  least. 

Q.  So  that  they  would  both,  then,  practically  be  under  the  control 
of  the  lUHicoinmissioned  <^Bccars  of  the  company? — ^A.  Noncommis-. 
sioned  officers. .  The  comnussioned  officers  aonx  usually  keep  any 
keys. 

Q.  Ton  dont  lay  any  stress  on  the  idea  that  there  was  culpability 
attadied  because  these  two  keys,  the  original  and  the  duplicate,  whid^ 
were  furnished  for  each  lock,  were  in  the  hands  of  the  noncommis- 
sioned officers  of  the  company? — A.  Certainly  not;  they  are  always 
that  way. 

Q.  Tnat  is  the  point  I  wanted  to  clear  up.  In  criticising  the 
officers  fcH*  lack  of  attention  to  duty  that  night,  did  you  have  anything 
specifically  brought  to  your  attenti(m  that  would*^  warrant  a  severe 
criticism  of  them? — A.  No. 

Q.  There  was  nothing  specific  in  the  way  of  neglect? — A.  I  think 
I  stated  fully  my  idea  there  in  that  interview. 

Q.  Well,  you  mtiniated  in  this  they  didn't  take  enough  precautions 
in  their  own  companies? — ^A.  Yes,  sir. 

Q.  But  there  was  no  specific  negligence  that  you  can  attribute  to 
these  men? — A.  No;  there  was  not.  As  I  said,  they  mav  have  been 
to  a  more  <»•  less  extent  not  guilty,  but  they  had  a  lack  oi  judgment; 
but  it  was  perfectly  natural  that  they  should  have  had  more  or  less. 
Some  men  would  have  taken  more  precautions  than  they  did,  but  I 
don't  believe  they  were  at  all  criminally  negligent. 

Q.  Now,  one  more  subject,  the  question  of  ammunition.  "  Q.  Was 
there  any  attempt  made  to  trace  the  ammunition  that  may  have  been 
fired  to  find  out  where  it  came  from  ? — A.  There  was  no  attempt  at  all 
to  do  that  Q.  Was  the  ammunition  issued  and  in  the  hands  of  the 
men? — ^A.  Yes.  I  don't  know  just  how  much  they  had;  I  think  just 
enough  for  guard  purposes.  It  is  very  easy  for  men  to  get  ammuni- 
tion m  any  company  at  any  time."  How  much  examination  or  in- 
vestigation of  that  did  vou  make  in  each  company  that  you  can  recall 
nowf— A.  I  didn't  maKe  any.  What  I  meant  by  that  ansAver  there 
was  the  surplus  of  ammunition  which  would  have  bcHin  necei5sary  for 
them  to  expend  in  this  raid,  providing  they  were  guilty,  before  the 
event  occurred.  There  was  no  report  to  me  that  any  such  verification 
was  made  or  any  attempt  to  find  out  if  those  men  had  in  their  pos- 
session  

Q.  Did  you  investigate  any  of  those  officers  in  regard  to  that? — A. 
1  did  not.    There  was  no  report  made  to  me  to  that  effect. 

Q.  Don't  you  know,  as  a  matter  of  fact,  that  there  was  an  investi- 
gation and  check  up  of  this  the  next  day? — A.  There  was  a  check  up 
of  what  was  used,  I  believe. 

Q.  Wasnt  there  %  check  up  of  the  other;  did  you  investigate  it 
carefully? — A.  You  mean  the  surplus  they  had  on  hand? 

Q.  No ;  the  ammunition  as  it  says  there.  I  will  read :  "  Was  there 
any  attempt  made  to  trace  the  ammunition  that  may  have  been  fired 
to  find  out  where  it  came  from? — A.  There  was  no  attempt  at  all 
to  do  that." — A.  I  understand  by  that  that  the  ammunition  that  had 
been  fired  was  fired  during  this  raid. 

Q.  Of  course;  but  there  was  no  time  to  find  out  where  it  was. 
Now,  wasn't  there  a  check  up  of  the  ammunition  there  that  night? — 
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Ap  There  was  a  check  up  afterM-ftrdp  of  what  they  were  accountable 
for;  T  knew  that  What  I  referred  to  was,  I  regarded  this  amimuii- 
tion  that  they  fired  as  being  surplus,  which  I  have  always  found  to 
be  customary  in  the  service  for  men  to  have;  which  they  pick  up  at 
tamet  practice  and  in  various  ways, 

Q.  Nowj  let's  go  into  that  a  little  more  in  detail-  As  a  matter  of 
fact,  isn*t  there  an  order  requiring  officers  to  take  up  on  their  return 
this  surplus  ammunition  ?-^A,  There  certainly  is,  but  the  men  hide  it 
out;  they  always  do  it. 

Q»  Did  you  make  a  personal  examination  of  these  officers  and  the 
conditions  there  to  find  out  whether  they  had  made  an  honest  effort 
to  ascertain  whether  this  ammunition  had  been  secured  from  their 
supplies? — A,  No;  I  made  no  effort,  because  I  was  convinced  they 
would  have  told  me  they  made  such  an  effort  before  this  thing  oc- 
curred, 

Q.  Are  you  sure  they  didn't  tell  you  that  they  hadn't  done  Uiist^ — 
A.  No. 

Q.  Did  you  raise  the  question? — A-  No.  I  was  confident  they 
would  have  told  me  if  such  a  thing  was  the  case- 

Q.  You  were  told  that  the  thing  was  gone  into  the  next  morning t — 
A.  No ;  I  have  no  recollection  of  it. 

Q,  That  there  was  an  inspection  made  on  the  14th f — A.  Oh,  yes; 
after  the  thing  occurred;  but  there  was  no  report  made  to  me  that 
there  was  an  inspection  of  the  ammunition  before  the  thing  occurred^ 
that  there  was  no  ammunition  in  the  hands  of  the  men,  in  their  per- 
sonal possession, 

Q.  But  you  didn't  go  into  it! — ^A*  No;  because  it  seemed  to  me  that 
the  officers  certainly  would  have  told  me  if  they  had  made  any  in- 
spection recently. 

Q.  WeD,  did  you  go  in  to  ascertain  whether  this  ammunition  was 
reported  to  be  in  its  original  packages,  etc.,  whether  they  had  in- 
spected the  men  previous  to  that  to  see  whether  they  had  any  surplus 
ammunition  or  not?     You  didn't  go  into  lhat?^A.  I  did  not 

Q,  Well,  you  go  on  and  say,  '^1  think  it  would  have  beeJi  quite 
easy  for  them  " — that  is,  to  get  this  ammunition.  "As  a  rule  every 
company  has  a  surplus  of  ammunition  which  is  not  carried  on  the 
returns.  They  get  this  surplus  in  different  ways — target  practice 
and  others.  It  ought  to  be  kept  in  the  storeroom.  Nearly  always 
I  have  found  that  men  have  more  than  their  allowance.  There  was, 
however,  no  attempt  made  to  verify  that*"    By  that  last  remark  do 

fou  mean  you  made  no  attempt  or  the  officers  made  no  atteuipt  ? — A* 
meant  exactly  what  I  did  in  the  other  statement — that  iSj  there 
was  no  attempt  made  to  verify  what  they  had, 

Q.  On  the  part  of  the  officer's  f — A.  Ves,    That  is,  for  the  same 
reason  I  gave  above,  that  they  didn't  report  to  me  of  any  such  surplus* 
Q,  And  you  didn't  ask  about  it  ? — A,  I  didn't-  ask  about  it* 
Q.  You  don't  laiow,  as  a  matter  of  fact,  whether  they  did  or  did 
not!— A,  Of  my  own  knowledge,  no. 

The  court  then,  at  4.50  o'clock  p.  m.,  adjourned  to  meet  at  10  o'clock 
March  2,  1907. 

Chas,  E,  Hat,  Jr,, 
Captain^  Acting  Judge-Advocate^  Judge-Advamte. 
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Headquarters  Department  of  Texas, 

San  Antonio^  Tex.^  March  i?,  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  of  March  1  was  dispensed  with. 

Maj.  A.  P.  Blocksom,  laspector-GreneraPs  Department,  was  re- 
minded that  he  was  still  under  oath. 

CROSS-EXAMINATION  OONTINUBD. 

Bemarks  by  witness: 

I  would  like  to  correct  what  may  be  a  false  impression  the  court  has  of  my 
evidence  given  yesterday  and  the  day  before.  I  am  not  an  advocate  of  torture 
for  the  detection  of  crime,  and  I  never  knew  until  yesterday  afternoon  that  the 
sweating  processes  of  the  police  sometimes  include  torture. 

By  president  of  the  court : 

I  think  that  was  made  clear  by  your  testimony  yesterday  afternoon. 

Q.  I  think  you  said  that  you  and  Major  Penrose  were  in  frequent 
conversation  every  day  while  you  were  there  and  he  was  there  at  Fort 
Brown. — ^A.  Yes. 

Q.  Do  you  remember  any  conversation  in  which  you  advised  Major 
Penrose  that  he  ought  to  have  placed  these  men  in  the  guardhouse? — 
A.  I  don't  rememlSr  whether  1  did  or  not. 

Q.  Didn't  jou  a  few  days  after  you  got  there  have  substantially 
this  conversation  with  Major  Penrose:  "Penrose,  I  think  you  should 
have  placed  Reid,  Jackson,  Howard,  and  Tamayo  in  the  guardhouse," 
to  which  Penrose  replied  substantially,  "  I  differ  with  you ;  I  have 
taken  tlie  statements  of  these  men  ana  I  believe  what  they  tell  me." 
Did  you  have  some  such  conversation? — A.  All  I  can  say,  it  is  pos- 
sible and  probable.  I  can  not  recall  a  great  many  conversations  I 
had  with  Major  Penrose.  This  matter  happened  six  months  ago;  I 
took  no  notes.  The  time  was  a  strenuous  one;  there  was  a  great  deal 
of  danger  all  the  time  of  conflict  between  the  soldiers  and  the  citizens, 
and  I  was  engaged  as  a  peacemaker,  more  or  less.  I  did  not  have  time 
to  take  notes.  This  investigation  is  showing,  of  course,  a  want  of 
memory  on  my  part,  and  it  may  show  that  some  of  my  conclusions, 
or  that  I  have  not  given  sufficient  reason  for  some  of  my  conclusions; 
but  at  the  time  I  had  an  adequate  reason  for  every  conclusion  I  gave. 
My  conclusions,  however,  are  not  matters  of  evidence;  they  can  be 
proved  by  other  witnesses — that  is,  what  I  said  can  be  proved  by  other 
witnesses,  whether  or  not  they  are  facts. 

Q.  But  you  reported,  I  think  the  next  day  after  your  arrival,  that 
the  troops  were  well  in  hand. — A.  I  did.  I  think  it  was  the  second 
day;  I  aon't  know. 

Q.  It  was  read  in  evidence  yesterday;  that's  what  I  refer  to;  either 
the  19th  or  20th. — ^A.  I  am  not  certain  of  the  date.  I  would  like  to 
have  it  shown  by  the  report. 

Q.  You  considered  it  a  very  strenuous  time? — A.  I  did. 

Q.  And  any  mistake  on  the  part  of  Major  Penrose  might  have 
caused  trouble? — A.  They  might.    Any  irresponsible  person  between 
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the  Vnm  of  the  barracks  and  the  town  firing  a  shot  might  have  caused 
a  conflict  at  any  time  which  would  have  resulted  in  the  death  of  a 
great  many  people. 

Q,  So  you  consider  Major  Penrose,  certainly  during  the  time  you 
w^ere  there^  did  everything  that  could  be  done  or  could  t>e  expected  of 
a  man  in  his  position? — A,  He  did, 

Q.  That  date  was  August  19,  Major  Blocksom,  the  day  after  you 
arrived  J  and  the  exact  language  I  will  have  read. 

(Associate  counsel  read:  ** Arrived  la^st  night;  troops  under  proper 
control^  although  town  people  very  much  excited  and  people  all  car- 
ryingarms.^') 

A.  Yes;  that's  what  I  referred  to. 

Q.  In  i\m  connection  I  wouKl  like  to  know  what  orders,  if  any, 

vou  recall  Major  Penrose  had  given  to  his  men  on  oatpost  duty  about 

ifiringj  for  instance?— A.  He  had  given  them  strict  orders  not  to  fire 

unless  absolutely  necessary.    I  don't  remember  what  his  wording 

was. 

Q*  Wasn't  it  without  the  positive  order  of  a  commissioned  officer? 
Wasn't  that  the  order? — A.  I  don't  remember;  I  think  it  was. 

Q.  But  every  precaution  that  a  prudent  commanding  officer  should 
have  taken  to  prevent  trouble  you  think  was  taken? — A.  Yes.  Or 
possibly  he  might  have  included  in  this  order  that  they  should  not 
fire  except  in  self-defense.  My  remembrance  is  he  gave  thorough 
orders  on  that  subject. 

Q.  I  want  to  take  up  now  these  shots,  and  I  will  try  to  take  them 
up  in  the  order  in  which  you  testified  to  them  on  direct  examination. 
Kirst,  as  to  the  Yturria  house;  How  many  bullet  holas  did  you  ex- 
amine in  that  house? — A.  I  examined  what  was  said  to  be  the  marks 
of  four  bullets. 

Q.  Four  bullets?  Where  were  they;  where  did  they  strike  the 
house  ? — A.  One  of  thqm  struck,  first,  the  lower  side  of  this  lintel  which 
1  described  the  other  day.  It  went  through  the  wall  of  the  house  on 
the  side  next  the  barracks  a  little  lower  than  the  line  of  sight  through 
the  gi'oove  indicated,  and  the  bole  itself  in  the  wall  showed  a  little 
enlargement,  as  I  remember,  indicating  that  it  had  tumbled  slightly, 
to  my  mind, 

Q**  Will  you  go  on  and  describe  the  course  of  that  particular  bullet? 
I  woidd  like  to  take  them  up  in  order.  What  l>ecame  of  that? — A.  In 
the  August  examination  I  didn't  sight  from  the  outside  of  the  porch 
through  the  groove,  I  don't  think,  to  the  point  where  this  bullet 
entered  the  wall,  but  I  did  in  Decejnbcr. 

Q.  T\liat  became  of  it?— A*  It  went  througli  the  wall;  it  went 
through  the  kitchen  door  and,  I  think,  lodged  in  the  covering  of  a 
well  out  in  the  yard.  At  least  Mr.  Garza  showed  me  this  hole  in  the 
well  where  he  said  he  had  dug  a  bullet  out,  and  I  think  it  was  nearly 
in  line,  although  I  did  not  investigate  that. 

Q,  Then  what  material  must  it  nave  gone  through  from  the  time  it 
struck  this  lintel,  which  was  either  a  4  or  6  inch  w^iile  lintel^ — ™A*  I 
am  almost  positive  it  was  a  4  by  6,  the  0  inches  being  verticah 

Q,  So  it  penetrated  very  near  4  inches I^^V,  It  penetrated  4  inches, 
I  think. 

Q»  And  that  wa^  pine?— A.  I  don't  know  what  it  was,  the  board 
was  painted* 
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Q.  What  other  material  did  it  go  through? — A.  Through  this 
walL 

Q.  And  what  was  that  wall  composed  of? — A.  The  outside  of  it 
was  a  frame  house,  and  I  don't  remember  what  the  inside  was,  I 
think  it  was  wood. 

Q.  No  plaster? — ^A.  I  don't  remember  whether  there  was  plaster 
or  not;  I  don't  know  whether  the  wall  was  solid  or  not;  don't  know 
how  thick  it  was. 

Q.  What  did  it  go  through  next? — A.  Went  through  the  door,  as 
I  remember,  the  door  of  the  kitchen — ^that  is,  the  door  opening  on 
the  yard  on  the  other  side  from  the  barracks. 

Q.  And  that  door  was  made  of  what? — ^A.  I  don't  remember. 

Q.  The  door  was  on  the  further  side  of  the  house? — A.  Yes. 

Q.  And  then  it  went  into? — ^A.  A  cistern. 

Q.  How  much  lower  was  the  lintel  than  the  point  where  it  en- 
ter^ the  house  proper? — ^A.  Possibly  2  or  3  inches;  not  quite  so 
much,  possibly. 

Q.  How  much  lower  than  this  opening,  if  any,  was  it  where  it 
struck  the  kitchen  door? — A.  Probably  a  foot  or  so  lower;  I  am  not 
positive. 

Q.  That'syour  best  recollection? — A.  Yes. 

Q.  And  then  how  far  into  this  well  did  it  go? — A.  I  don't  remem- 
ber that.  I  know  it  was  a  very  small  distance,  not  over  one-half  inch 
or  so. 

Q.  Did  you  see  that  bullet  yourself? — ^A.  It  was  given  to  me  by 
Mr.  Grarza. 

Q.  And  that  was  what  kind? — A.  A  Springfield  rifle  bullet. 

Q.  You  are  positive  of  that  yourself? — A.  I  am.  At  least  it  is 
exactly  like  the  Springfield  rifle  bullets  I  have  seen  and  known  to  be 
such. 

Q.  Tell  the  court  just  what  it  looked  like  and  by  what  means  you 
detemjined  it  was  a  Springfield  rifle  bullet. — A.  It  was  the  same 
length  as  the  specimens  I  know  to  be  Springfield  rifle  bullets;  it 
was  the  same  color;  it  was  the  same  shape.  It  had  an  indentation 
on  the  side  of  the  nose,  indicating  that  it  had  struck  some  hard  sub- 
stance on  its  road,  although  the  jacket  was  not  broken. 

Q.  The  jacket  was  not  broken  at  all  ? — A.  No. 

Q.  Any  other  evidences  by  which  you  determined  it  was  a  Spring- 
field rifle  bullet? — A.  It  was  the  same  all  through  as  the  Springfield 
rifle  bullets  which  I  have  since  examined  and  know  to  be  Springfield 
bullets. 

Q.  We  want  to  know  what  the  marks  are. — A.  There  are  prac- 
tically no  marks  on  the  bullet  itself,  except  in  the  rear  of  the  bullet, 
where  the  casing  is — I  don't  know  how  it  is  turned  in,  fits  in — ^there  is 
a  slight  hole  there,  a  small  hole,  rather.  These  bullets  were  exactly 
like  it,  although  I  don't  remember 

Q.  What  do  you  mean  by  "  these  bullets?  " — A.  I  mean  this  bullet. 

Q.  Exactly  like  what? — ^A.  The  regular  Springfield  rifle  bullet. 

Q.  Th'^re  were  no  changes  on  that  when  you  lound  it? — A.  Yes: 
there  were  changes  on  it.  There  were  marks  on  it  of  four  lands  or 
the  rifle  from  which  it  was  fired. 

Q.  Therefore  it  must  have  been  fired  from  what? — A.  From  a 
Springfield  rifle,  as  I  understood  afterwards;  I  did  not  know  at  the 
time. 
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the  military  rifle. 

Q.  As  a^riuitter  of  fact,  does  not  the  Krag  have  four  lands  and 
four  grooves  the  same  as  the  Springfield  1^ — A,  The  Krag  has,  but  the 
bullet  is  different  IfVhat  I  should  have  said  is  the  military  rifle  has 
four  lands. 

Q*  WTiat  was  there  about  that  bullet  to  enable  you  to  determine 
it  had  not  been  fired  from  a  Krag  rifle  t^A.  I  found  that  out  after- 
wards. 

Q.  Wg  want  to  know  what  it  was* — A*  That  the  Springfield  rifle 
cartridge,  will  not  go  into  the  Krag  rifle, 

Q,  And  this  you  are  certain  could  not  have  been  any  other  bullet 
than  the  Springfield  bullet?— A.  I  am  certain  of  it 

Q.  I  \^  ant  to  know  why,  I  want  to  ^et  at  that  proposition.— A*  I 
told  you  why<    Principally  its  shape,  the  marks  on  it. 

Q. Hasn't  it  the  same  caliljer  as  the  Krag? — A.  The  same  caliber. 

Q.  And  the  same  length? — A,  The  same  length* 

Q*  And  the  Krag  also  has  four  lands,  and  the  Springfield  four 
lands? — A-  That's  very  true,  but  the  nose  of  the  Krag  is  difTerent 
from  the  nose  of  the  Springfield* 

Q,  Ijet  me  ask  you  a  question  right  there.  You  say  the  nose  of 
the  Krag  is  ditforent  from  the  nose  of  the  Springfieldj  but  this  bullet 
was  mamed  at  the  nose A*  On  only  one  side;  but  the  configura- 
tion of  the  nose  was  very  plainly  indicated  from  the  other  side.  The 
point  was  not  injured. 

Q.  Then  I  understand  you  to  say  that  this  bullet  which  had  gone 
through  onehalf  or  more  of  the  4-uich  lintel,  through  the  walls  of 
the  house  on  one  side  and  the  door  on  the  other,  and  buried  itself 
about  a  foot,  was  it,  in  the  cistern A.  No ;  an  inch. 

Q.  An  inch  or  less  in  the  cistern ;  was  not  mashed  beyond  recogni- 
tion at  all  J  so  you  could  identify  it  as  a  Springfield  bullet? — ^A.  I  do. 

Q.  That's  what  I  want  to  get  at  And  you  are  positive  from  the 
location  of  thot^s  lands  that  that  must  have  "been  fired  from  a  Spring- 
field rifle? — A.  And  from  the  fact  that  the  cartridge  will  not  go  m 
the  Krag  rifle. 

Q,  That  particular^ -A.  This  Springfield  cartridge  which  con- 
tains that  bullet* 

Q,,  But  there  was  no  means  of  identifying  that,  of  testing  that 
with  that  actual  bullet  you  found? — A.  No;  I  found  that  out  after- 
wards, 

Q.  I  mean  at  no  time.  There  was  no  means  at  any  time  of  tasting 
that  particular  bullet  which  you  found,  as  to  whether  it  would  go  into 
the  Krag  rifle,  was  there !  It  must  have  been  mashed  somewhat  out 
of  shape, — A,  It  is  mashed  only  on  that  one  place,  less  than  half  the 
nose;  the  bullet  is  almost  perfect  in  every  other  resi>ect* 

Q.  But  you  are  positive  from  this  examinatiou,  what  you  have 
testified,  that  this  was  fired  from  a  Springfield  rifle? — A*  Yes;  from 
the  testimony  I  heard  afterwards,  I  am  absolutely  positive  that  tX\e 
bullet  was  a  Springfield  rifle  bullet;  that  iSj  if  the  specimens  here 
and  others  I  have  seen  are  Springfield  bullets. 

Q,  Nowj  we  will  take  up  the  nejtt  one  you  examined,^ — ^A,  The 
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next  bullet  entered  the  wall — by  the  way,  this  bullet  first  struck  the 
lintel,  went  through  the  lintel. 

Q.  The  same  lintel? — ^A.  The  same  lintel,  about  3  or  4  feet  east  of 
the  first  mark  which  I  have  described.  Entered  the  wall  somewhat 
higher  than  the  other  bullet  and  went  through  the  wall,  and  I 
thmk  through  the  wall  of  the  kitchen  on  the  other  side.  I  did  not 
examine  this  bullet  hole  the  last  time  I  was  at  Brownsville.  That  is 
this  hole  through  the  wall  on  the  farther  side,  but  I  did  the  first 
time.  I  don't  recollect  how  it  looked ;  however,  I  got  under,  I  think, 
the  line  of  the  bullet  holes  inside  the  kitchen  and  estimated  that  this 
line  would  point  almost  to  the  same  spot  on  the  porch. 

Q.  I  don't  want  to  go  into  these  directions  until  afterwards. 
What  I  want  to  get  at  is  the  material  it  struck  and  went  through  and 
the  condition  or  the  bullets.  If  I  understand  you  correctly,  this 
particular  one  instead  of  striking  on  the  bottom'of  the  lintel  went 
throu^  it? — A.  Yes;  went  through  it. 

Q.  I^enetrated  4  inches  of  pine? — ^A.  Yes;  whatever  it  was — I 
don't  know  what  it  was. 

Q.  Then  went  through  what? — A.  The  wall. 

Q.  Was  that  above  or  below  where  it  struck  the  lintel? — ^A.  My 
impression  is  it  was  below. 

Q.  That  also  went  down? — A.  Yes.  That  is,  indicating  to  my 
mind  at  the  time  that  the  shot  ranged  down ;  not  that  it  tumbled  in 
that  case,  I  don't  remember  that  it  did. 

Q.  In  that  particular  case  it  ranged  down? — ^A.  Yes. 

Q.  And  then  did  it  continue  on  its  downward  course? — ^A.  I  don^ 
remember. 

Q.  But  you  are  quite  positive  in  your  recollection  that  it  went 
through  the  other  side  of  the  house  ? — A.  Yes. 

Q.  Did  you  ever  find  that  bullet? — A.  No. 

Q.  Where  did  the  next  strike? — A.  Struck  a  little  east  of  where 
the  second  bullet  struck.  Went  into  the  wall  and  through  part  of 
the  partition  between  the  dining  room  and  kitchen.  It  also  struck  a 
picture  frame  which  was  hanging  on  the  wall  and  broke  that  up  to  a 
certain  extent,  and  then  lodged  in  the  dining-room  door  on  the  other 
side,  or  opposite  side  of  the  wall.  * 

Q.  Then  it  went  through  the  outside  and  inside  coating  of  the 
waU,  and  what  else? — A.  Tlirough  the  partition. 

Q.  Was  that  partition  of  wood  or  plaster? — A.  The  outside  of  it 
was  wood,  as  I  remember  seeing  a  splinter  of  it. 

Q.  Where  did  you  see  this  splinter? — A.  About  a  foot  or  a  foot 
and  a  half  from  the  outside  wall,  where  it  came  out  of  the  partition. 

Q.  The  splinter  was  a  foot  or  a  foot  and  a  half  from  the  wall; 
you  mean  on  the  floor? — A.  No;  the  hole  where  the  bullet  came  out 
was  splintered. 

Q.  Was  that  on  the  inside  or  the  outside  wall? — A.  That  was 
inside  the  dining  room. 

Q.  Was  it  in  the  partition  wall  or  in  the  wall  on  the  outside  of 
the  house? — A.  In  the  partition  wall. 

^  Q.  Both  of  those  must  have  been  of  wood — ^that  is,  the  inner  par- 
tition?— A.  The  outside  of  the  partition  was  of  wood;  what  the 
inside  was  I  don't  know.  I  did  not  measure  the  thickness  or  what 
composed  its  interior. 
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Q.  That  makes  two  part  it  ion  walls  it  went  throudi— that  1%  th^ 

out^side  wall  and  the  inner  partition.— A.  The  outside  wall  is  not  a 
partition  wall;  it  went  through  the  outside  wwU  and  part  of  this 
partition. 

Q,  Which  side  of  the  inner  wall  or  partition  wall  was  it  that  it 
struck  this  picture  i  did  it  strike  that  before  it  stmck  the  second  wall, 
or  partition  wall,  that's  what  I  want  to  get  at  I — A,  It  entered  the 
wall  on  the  outside,  and  the  next  place  where  it  showed  was  the 
inside  of  the  dining  room  in  this  hole  in  the  partition,  about  a  foot 
and  a  half  from  the  walh  (Witness  indicated  with  two  books  that  it 
went  through  the  outside  wall  opposite  the  point  where  the  inside 
partition  wall  butts  against  it,  ranged  diagonally  through  this  par- 
tition wall,  and  then  struck  the  dining  room  door*) 

Q.  Whfit  became  of  it  after  it  struck  the  dining  room  doorf^ — A,  It 
lodged  there, 

Q.  Did  you  see  that  bullet! — A,  I  did. 

Q*  What  shape  was  that  in  I— A,  That  bullet  was  broken  up  more 
or  le^.  It  was  blackened  slightly,  from  what  cause  I  don't  know. 
The  nose  of  it  was  shattered  to  a  slight  estent,  -  There  were  the 
marks  of  four  lands  on  it  just  as  there  were  on  the  other  bullet. 

Q.  Did  it  still  retain  its  foi-m  at  any  part! — A,  Y^;  its  form  was 
nearly  as  it  was  originally,  with  the  exception  that  at  the  nose  it 
seemed  to  be  broken^I  don't  know  as  I  can  describe  it  exactly,  but 
it  was  as  if  the  bullet  had  been  pressed  in  some  way  on  the  side,  not 
from  the  front*  As  if  the  bullet  had  struck  something  on  the  side 
which  had  caused  the  rupture. 

Q,  Wasn't  the  steel  jacket  peeled  off  at  alH— A,  Not  that  I  re- 
member. 

Q,  Your  best  recollection  is  it  was  not? — A.  Was  noL 

Q,  Was  not  mashed  up  as  the  head  at  all,  so  as  to  li&ave  a  changed 
appearance  and  show  a  number  of  ditlerent  metals? — A,  As  I  remem- 
ber these  ruptures  were  longitudinal,  indicating  that  it  had — that  is, 
the  nose  was  not  pressed  in  at  alL 

Q.  Were  there  any  cracks  in  it  except  the  marks  of  the  lands !~A. 
I  think  there  were  none  except  those  I  have  described  right  at  the 
nose. 

Q>  This  bullet  had  not  gone  through  tlia  lintel  you  speak  of  out* 
side? — ^A,  No;  this  bullet  struck  the  wall  first, 

Q,  Was  there  any  difference  between  the  sigse  of  the  hole  where 
this  struck  the  wall  and  the  size  of  the  hole  where  the  other  struck 
the  outside  wall?— A,  I  don't  remember* 

Q,  What's  your  best  recollection  about  that?— A,  My  remem- 
brance is  that  they  were  both  about  the  same  size, 

Q,  Is  your  remembrance  pretty  accurate  about  that? — A.  Fairly  so, 

Q.  If  there  was  a  material  difference  in  the  size  you  would  Kave 
noted  it? — A.  I  think  so.  I  think  both  those  bullet  holes  were  small 
where  they  entered  the  walL 

Q*  Did  you  notice  any  difference  between  the  hole  of  exit  and  the  i 
hole  of  entrance  on  the  lintel  at  all  in  either  of  the  two  that  you  say  m 
went  into  the  lintel? — A<  My  recollection  is  that  the  second  one^  ^ 
which  went  clear  through  the  lintel,  the  hole  of  exit  was  the  same 
*-ize  as  the  hole  of  entrance.  It  may  have  been  a  little  more  splin- 
tered, I  am  not  certain^ 
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Q.  Were  there  anv  splinters;  if  so,  can  you  give  us  any  idea  what 
the  appearance  was? — ^A.  My  recollection  is  there  was  a  slight  fringe 
around  the  hole  of  exit,  but  I  can  not  be  positive  of  ihsit 

Q.  In  both  cases? — ^A.  No ;  in  the  first  case  where  the  bullet  grazed 
the  lower  edce  of  the  lintel,  where  it  left  the  lintel  it  only  grazed 
it,  and  I  don^t  remember  whether  there  were  any  splinters  there  or 
not;  I  think  not 

si.  That's  the  bullet  that  went  down?— A.  Yes;  that's  the  bullet 
that  went  down.  « 

Q»  How  far  from  the  inner  edge  of  the  lintel  was  it  where  it  left 
it!— A.  What's  that? 

Q.  You  said  it  just  grazed  it? — ^A.  Yes. 

Q.  Did  it  cut  out  some  of  the  material  on  the  inner  ed^e  of  the 

A.  I  am  not  certain  whether  it  cut  out  any  or  not;  I  think  it  did;  a 
flight  portion.  But  it  may  simply  have  had  the  mark  of  indentation, 
inmcating  that  the  bullet  had  just  touched  it. 

Q.  How  much  is  your  best  recollection  that  it  cut  out  of  the  outer 
edge  of  that  lintel? — A.  I  should  say  something  like  a  semicircle  of 
the  bullet,  possibly  a  little  more  or  less.  I  should  think  it  probably 
cut  out  more,  possibly  a  Quarter  of  an  inch. 

Q.  Was  there  any  dinerence  between  the  holes  in  the  partition 
inside,  the  inside  partitions,  and  the  holes  where  it  entered  the  door 
as  to  size  from  tnose  on  the  outside? — A.  My  recollection  is  that 
where  the  bullets  left  the  inside  portion  of  the  outside  wall  that  they 
were  splintered  and  enlarged  to  some  extent,  although  I  can  not  say 
positively.  I  did  not  examine  these  bullet  holes  carefully  the  last 
time  I  was  at  Brownsville,  and  it  has  been  six  months  since  I  exam- 
ined them  carefully. 

Q.  I  forgot  to  bring  out — goin^  back  to  that  bullet  that  went 
through  the  outer  partition  onlyj  did  not  strike  the  lintel,  struck  the 
inner  partition — didn't  you  say  it  struck  a  picture? — ^A.  It  struck  a 
picture  hanging  on  the  wall  in  the  dining  room. 

Q.  Struck  it  diagonally  ? — A.  It  did,  to  the  best  of  my  recollection. 
I  think  the  picture  was  broken ;  the  glass  was  broken. 

Q.  And  went  through  whatever  there  was  at  the  back  of  the 
picture? — ^A.  Yes. 

Q.  And  went  into  the  door? — A.  Yes. 

Q.  How  far  above  or  below  where  it  came  out  of  the  partition 
was  it  where  it  struck  the  door  on  the  other  side? — A.  It  was  between, 
I  should  say,  between  three  and  four  feet — ranged  down. 

Q.  Was  there  any  other  bullet  holes  you  examined? — ^A.  There 
was  another  bullet  hole  pointed  out  to  me.  I  don't  remember  how 
that  looked  at  all,  but  it  left  the  ceiling  of  the  dining  room  somewhere 
near  the  center. 

Q.  It  left  the  ceiling? — A.  Ceiling  of  the  dining  room. 

Q.  What  was  thitt  ceiling  composed  of? — A.  As  I  remember,  it  was 
wood,  but  I  am  not  positive  of  that 

Q.  That's  your  recollection  now? — A.  That's  my  recollection. 

Q.  Do  you  have  any  distinct  impression  of  the  nature  of  the  hole 
where  it  came  out  of  that  wood? — A.  I  have  no  impression  at  all; 
it  was  pointed  out  to  me. 

Q.  Do  you  know  where  the  bullet  came  from? — A.  I  only  know 
what  I  was  told,  that  it  came  from  the  roof. 
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Q.  Did  you  examine  that  hole? — ^A.  No;  I  didn't  I  will  say  that 
when  I  went  back  the  second  time,  in  December,  Mr.  Oarza  pointed 
out  to  me  two  holes  in  the  water  tisink  which  is  in  the  yard  between 
the  house  and  the  barracks,  between  the  dining  room  and  the  bar- 
racks, and  these  two  holes  at  the  time  I  thought  probably  were  made 
by  the  bullet  which  entered  the  roof  above  the  dining  room. 

Q.  Both  of  them  ? — ^A.  Both  of  them.  The  line  tetween  the  point 
of  entrance  and  the  point  of  exit,  I  estimated,  must  have  come  about 
the  same  JJlace  as  the  others  came  from,  although  I  did  not  sight 


under  them  to  see ;  that  is,  to  get  the  vertical  direction.  But  I  did 
not  see  those  bullet  marks  at  all  the  first  time  I  was  in  Brownsville. 

Q.  Do  you  recognize  this  picture  (handing  witness  photograph 
already  in  evidence.  Exhibit  — )  i — ^A.  Yturria  house,  No.  27.  Yes; 
I  recognize  that  picture. 

Q.  &  that  framework  there  the  mill  or  tank  you  speak  of! — A.  It 
is  the  tank  itself,  inside  that  framework. 

Q.  These  bullet  holes — in  what  part  of  that  structure  did  yon  see 
them! — ^A.  The  point  of  entrance  was  just  about  there. 

Q.  In  the  tank  itself? — A.  Yes;  in  the  tank  itself.  The  point  of 
exit  was  on  the  other  side,  not  visible  from  the  front  here,  and  my 
remembrance  is  that  it  was  a  little  lower  than  the  point  of  entrance. 

Q.  And  you  think  that  is  the  bullet  that  went  on  through  the 
house,  through  the  roof,  and  came  down  through  the  ceUing  of  the 
dining  room? — A.  I  do. 

Q.  Where  did  the  other  one  strike!  You  said  there  were  two 
bullet  holes.  Show  us  there. — ^A.  They  were  the  holes  made  by  the 
same  bullet. 

Q.  Only  one  bullet? — A.  Yes. 

Q.  There  were  none  in  the  .framework? — A.  There  was  also  a 
mark  in  the  framework  where  the  bullet  had  grazed  the  side  of  this 
framework,  but  that  was  the  same  bullet. 

Q.  You  think  that  was  the  same  bullet  that  went  through! — ^A. 
Yes. 

Q.  How  much  material  did  it  go  through  in  the  framework! — ^A. 
It  simply  grazed  or  touched  the  edge  of  the  vertical  piece  of  timber. 

Q.  How  much  penetration  of  material  was  there  in  the  tank!  Did 
you  investigate  that  at  all? — ^A.  No;  I  did  not,  but  I  know  about 
what  it  was.  I  should  say  that  it  went  through  5  or  6  feet,  possibly 
not  so  much,  of  the  tank.  That  is,  after  it  got  in  the  tank  it  went 
through  5  or  6  feet  before  it  went  out ;  possibly  not  so  mudi. 

Q.  I  want  to  get  at  the  penetration  of  hard  substance — that  is, 
wood — inside  the  tank. — A.  I  don't  know  anything  about  that. 

Q.  Was  that  bullet  found  at  all? — ^A.  I  don't  know  whether  it  was 
or  not.  I  don't  remember  having  seen  it  or  hearing  anything  said 
about  it. 

Q.  Now,  how  high  was  the  lintel  above  the  porch! — ^A.  I  should 
say  that  the  railing — I  can  only  estimate  the  distance  from  what 
I  did. 

Q.  Well,  let's  have  that. — A.  The  railing  was  8  feet^  I  should  say, 
above  the  floor  of  the  porch.  I  climbed  up  on  this  railmg  and  looked 
along  this  groove.    I  had  to  stoop  slightly  to  do  it. 

Q.  You  had  to  stoop  down  to  look  through  the  groove! — ^A.  Yea; 
but  very  slightly,  as  I  remember.    I  shoiud  say  the  ^latftn^  was 
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from  the  floor,  cm  that  account,  would  be  3  feet  of  the  railing;  the 
distance  from  the  railing  to  my  eye  where  I  looked  throu^  the 
groove  probably  4  feet,  9  inches.  That  would  make  it  about  7  feet, 
9  inches,  from  the  floor. 

Q.  How  far  away  was  the  barracks  at  the  point  where  you  located 
the  firing  stand,  from  this  bullet  hole? — A.  The  distance  to  the  lintel 
from  the  barrack  wall,  I  should  say,  was  about  80  feet  or  more; 
possibly  more  than  that;  then  there  would  be  the  distance  from  the 
barrack  wall  to  the  barracks,  which  was  about  90  feet.  About  175 
feet,  I  should  say. 

Q.  Did  this  bullet  go  directly  or  perpendicularly  through  this 
lintel,  or  what  direction  did  it  have  when  it  struck  the  lintel? — ^A. 
You  mean  the  one  that  grazed  the  lower  edge? 

Q.  Yes^  that's  the  one  I  am  talking  about. — ^A.  It  evidently  came 
from  ajpomt  higher  than  where  it  entered. 

Q.  flere's  your  lintel,  see.  I  want  to  know  whether  it  went  per- 
pendicularlv  through  that  way  or  whether  it  struck  it  at  an  angle. — 
A.  It  struck  it,  as  I  remember — well,  I  don't  remember  distmctly 
whether  it  struck  it  at  an  angle  or  not,  but  I  think  it  did  at  a  slight 
anffle. 

Q.  Then,  if  that  is  the  case,  it  must  have  passed  through  more  than 
4  inches  oi  lintel. — ^A.  Well,  very  little  more,  because  the  angle  was 
sl^ht,  if  there  was  an  angle  at  aU.    I  think  there  was  a  slight  one. 

Q.  It  maintained  that  direction  when  going  into  the  house? — ^A. 
Yes. 

Q.  How  much  was  the  angle  when  it  struck  the  house?  You  mean 
very  acute  or  very  obtuse? — ^A.  Almost  a  right  angle — ^that  is,  the 
direction  of  the  groove  with  the  longitudinal  direction  of  the  lintel. 

Q.  What  was  the  shape  of  this  hole  itself  as  it  passed  through  this 
wood?  I  am  talking  now  of  the  same  bullet  that  did  not  penetrate. 
What  was  the  condition  of  it;  what  was  the  appearance?  Describe  it 
as  accurately  as  you  can. — ^A.  It  was  semicircular  for  quite  a  way, 
gradually  dmiinishing  in  size  and  convexity. 

Q.  What  was  the  appearance  of  the  wood  ? — ^A.  The  appearance  of 
the  wood  was  somewhat  rough,  to  the  best  of  my  recollection. 

Q.  Was  its  entire  length  filled  with  small  particles  of  wood  that 
had  been  raised  by  the  bullet  in  its  passage  through,  or  was  it  a  clean- 
cut  hole,  as  though  chiseled  out? — ^A.  My  recollection  is  it  was  not 
perfectly  clean  cut,  but  how  much  of  a  roughness  I  can't  say. 
•  Q.  You  sighted  through  that? — A.  I  sighted  through  it  from  the 
inside.  I  don't  think  I  did  the  first  time  &om  the  outside,  but  I  did 
the  second  time. 

Q.  And  when  you  sighted  through  it  the  second  time  you  located 
this  other  shot? — ^A.  I  located  this  bullet  in  the  wall. 

Q.  Was  it  a  direct  line? — ^A.  A  direct  line  as  far  as  the  vertical 
plane  was  considered. 

Q.  How  about  the  horizontal  plane  ? — ^A.  As  far  as  the  horizontal 
plane  was  concerned  it  was  below. 

Q.  I  understood  you  to  say  it  tumbled. — A.  Yes;  that's  my  recol- 
lection; that  it  tumbled  somewhat,  because  the  hole  was  a  little  larger 
than  would  be  made  by  a  bullet  of  that  size,  as  indicated  by  the 
groove. 
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At  this  point  the  court  took  a  recess  irntU  11.15  o'clock  a.  m.^  at  which 
hour  the  members  of  the  court,  the  accused,  his  counsels,  the  witnessj 
the  reporter,  and  the  ]udgft*iidvo<:ates  resumed  their  seats. 

By  the  witness : 

Mr  PreBldent*  Blnc^  the  recesa  I  have  been  looking  at  that  map  on  the  wal!» 
and  I  think  I  can  give  some  further  laformatlon  concerning  the  angle  which  wai 
made  by  that  bullet  wbicli  made  the  groove  on  the  underside  of  the  lintel. 

By  the  president  of  the  court : 

If  there  Is  no  objection,  the  wftnesia  can  exi>laln  hig  answer  by  means  of  the 
map. 

A*  Where  the  bullet  entered  the  wall  was  a  little  east^  I  think,  of 
the  center  of  the  kitchen.  That  is  a  little  up  on  the  map  from  the 
center  of  the  kitchen.  In  sighting  through  the  groove  I  struck  the 
upper  back  porch  of  B  Company,  between  the  fourth  and  fifth  pillars 
on  the  porch.  It  was  considerably  to  tlie  east  of  the  center  of  B  Com- 
pany barracks.  I  think  it  was  a  little  farther  east  than  the  per- 
pendicular line  there  from  the  barracks  to  the  Yturria  house.  Pos- 
sibly it  may  have  been  otherwise,  but  I  think  it  was  farther  east  than 
that,  but  it  can  be  absolutely  determined,  of  course,  from  the  number 
of  pillars  that  are  in  that  back  porch.  I  don't  know  how  many  there 
are;  I  think  10  or  12.  There  is  another  point  which  I  should  like 
to  add  to  that*  That  porch  spoken  of  is  about  2  feet  from  the  ground, 
the  kitchen  porch^  the  floor  of  it,  to  the  best  of  my  recollection, 

Q.  The  lower  porch? — A.  Yes;  the  kitchen  and  dining-room  porch, 
wh^ch  we  have  been  speaking  of.  I  refer  to  the  Yturria  house, 
which  we  have  just  been  talking  about  I  add  that  because  it  will 
tend  to  show  where  this  bullet  came  from. 

Q.  And  you  looked  through — what  part  of  this  hole  did  vou  look 
through?  The  hole  that  struck  the  underside  of  the  lintel! — ^A,  I 
looked  through  this  groove  from  the  inside;  that  is,  from  the  point 
where  it  simply  grazed  the  lower  edge  of  the  linteh 

Q.  I  want  to  know  what  part  of  the  hole  you  looked  through, — A- 
The  center, 

Q*  Very  sure  it  was  in  the  center?— A.  Yes* 

Q*  How  much  would  a  hair's  brearlth  from  the  center  have  thrown 
thnt  up  or  down?— A,  It  would  have  thrown  it  up  considerably,  but 
1  took  a  very  careful  observation  of  it 

Q.  But  a  hair^s  breadth  variation  would  have  thrown  that  out 
the  height  of  the  barracks,  would  it  not?— A,  I  think  not  A  hair'a 
breadth  would  not  have  thrown  it  out  very  much. 

Q,  How  much? — A*  A  hair^s  breadth  would  not  have  thrown  it 
out  very  considerable  distance,  to  my  mind. 

Q.  If  you  had  gotten  your  eye  n  hair's  breadth  &l>ove  the  renter 
of  the  inner  side  of  that  hole,  yon  don't  think  it  would  have  thrown 
it  any  appreciable  distance  out  of  the  perpendicular? — A.  If  I  had 
gotten  my  eye  a  hair's  breadth  above  the  center  of  the  hole  I  could 
not  have  seen  it;  could  not  have  seen  the  top  of  the  groove  in  front 

Qp  Wouldn't  that  have  thrown  it  a  very  material  distance,  then, 
out  of  the  center?— A,  But  I  saw  the  top  of  the  groove  when  I 
looked  through  the  groove. 

Q.  How  many  times  did  you  look  through  it? — A.  The  first  time 
I  was  down  there  I  think  I  only  looked  through  it  once^  and  I  be- 
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lieve  only  once  the  second  time.  I  may  have  done  it  several  times, 
for  all  I  know.  I  am  only  positive,  however,  of  once.  I  would  sug- 
gest, if  I  am  not  presumptuous,  that  points  like  that  can  be  cleared 
up  by  inspection  of  the  court  at  the  ground  itself.  I  would  like 
also  to  state  that  I  am  the  only  official  investigator  who  ever  did 
look  at  those  marks,  as  far  as  I  know  of,  and  it  seems  to  me  that 
that  is  very  important  testimony.  It  is  a  very  important  thing  to 
be  cleared  up. 

Q.  We  thmk  so. — ^A.  I  certainly  do. 

Q.  How  many  times  you  say  you  looked  through  it,  that  particular 
hole? — ^A.  I  told  you  I  looked  through  it  once  on  each  time  certainly, 
and  possibly  more. 

Q.  I  think  you  said  something  about  the  direction  of  one  of  the 
others;  how  cud  you  determine  the  direction  of  the  one  that  went 
through  the  lintel? — ^A.  I  think  that  I  got  under  the  line  joining  the 
hole  in  thie  lintel  to  the  hole  in  the  wall. 

Q.  Got  under  the  line? — ^A.  Directly  under  the  right  line  joining 
the  hole  in  the  lintel  to  the  hole  in  the  wall. 

Q.  How  did  you  determine  that? — ^A.  There  was  a  hole  in  the  inside 
of  the  lintel  plainly  visible  from  the  porch  where  I  stood  under  it,  and 
I  got  under  the  hole. 

Q.  How  did  you  determine  you  were  on  the  right  line  joining  these 
two  holes? — ^A.  I  did  not  determine  it  positively,  simply  as  nearly  as 
I  could ;  got  under  it. 

Q.  Major  Blocksom,  as  a  matter  of  fact,  if  you  were  not  directly 
on  that  line  how  in  the  world  could  you  determine  the  direction  of 
that  bullet? — ^A.  I  could  determine  it  approximately  only. 

Q.  If  you  determined  it  only  approximately — ^if  you  were  not  on 
that  line  positively — from  your  knowledge  of  looking  through  instru- 
ments^ couldn't  you  have  varied  that  direction  so  that  the  man  who 
fired  it  might  have  been  on  the  ground  or  on  top  of  the  roof  of  the 
barracks?  Couldn't  there  have  &en  that  much  variation? — ^A.  They 
could  not  have  been  on  the  ground  because  my  remembrance  is  the 
hole  through  the  wall  was  lower  than  the  hole  through  the  lintel,  so 
it  must  have  been  from  some  elevation  he  fired  the  shot,  according  to 
my  remembrance. 

Q.  From  your  experience  you  are  prepared  to  say  that  because  a 
bullet  going  through  a  substance  ana  dropping,  it  must  have  been 
fired  ex  o  facto  from  a  higher  position  ? — ^A.  Not  necessarily,  but  the 
hole  through  the  lintel  was  the  same  diameter  at  entrance  as  it  was 
at  exit,  indicating  that  the  bullet  had  made  a  clean  passage  and  had 
not  become  deflected  or  had  not  tumbled  in  any  way. 

Q.  You  mean  you  determined  that  it  had  not  changed  its  direction 
in  passing  through  this  4  or  more  inches  of  material  i — ^A.  That  was 
only  an  inference  on  my  part.  There  might  be  a  biff  hole  in  there  in 
the  middle;  it  is  not  probable  at  all.  It  might  have  oeen  deflected  an 
inch  or  two  up  or  down,  but  the  hole  would  have  been  different  and  of^ 
different  size. 

Q.  As  a  matter  of  fact,  isn't  it  true  a  bullet  coming  out  of  any  sub- 
stance would  make  it  a  little  larger  at  the  exit  than  at  the  entrance? — 
A.  I  don't  pretend  to  know  enough  about  that  to  say,  but  I  think  where 
a  bullet  from  a  high-power  rifle  enters  a  substance  from  a  compara- 
tively short  distance  irom  where  it  was  fired  it  makes  the  same  size 
hole  at  exit  as  it  does  at  entrance.  I  heard  that  or  read  it  somewhere. 
S.  Doc.  402, 60-1,  pt : 
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Q,  You  have  not  determined  it  by  experiment  t — ^A.  I  have  not  by 
experiment,  no. 
Q.  Do  you  remember  whether  these  two  holes  we  are  talking  about 

were  the  same  at  exit  and  entrance?— A,  I  can  not  say  that  because 
I  did  not  measure  them.    I  will  say  they  looked  about  the  same  size, 

Q.  I  think  you  testified  in  regard  to  that  particular  ball  that  that 
came  from  some  other  place  on  the  barracks;  where  was  that ?^ A. 
I  did  not  testify  to  that*  I  said  I  estimated  it  came  from  about  iiie 
same  place  as  the  first  one. 

Q,  Then  it  would  be  on  the  barradis,  back- ^A.  On  B  Company 

back  porch  at  a  point  somewhere  between  the  center  and  the  east  end, 

Q.  How  far  east  or  west  of  the  location  of  where  the  other  came 
from,  the  first  one! — A,  I  judged  they  came  from  about  the  same 
point  on  the  porch, 

Q,  About  the  same  point  on  the  porch? — A,  Yes, 

Q.  And  you  judged  that  in  the  method  you  described? — A,  Of 
course  my  estimation  was  not  actual  I  don't  pretend  it  was  as  to 
the  second  bullet  I  only  estimated  it  from  getting  it  under  it,  which, 
of  course,  is  not  accurate.    I  don't  claim  it  is* 

Q,  Would  you  say  that  bullet  could  not  have  been  fired  from  the 
ground  between  the  wall  and  B  Company? — A.  I  say  it  is  extremely 
miprobable  and  almost  impossible* 

Q-  Why! — A,  It  made  a  clean  hole  through  the  lintel,  and  proba- 
bilities are  that  the  wood  is  the  same  texture  throughout,  and  that 
the  bullet  was  not  deflected  by  any  substancej  as  the  hole  of  exii 
was  the  same  as  the  hole  of  entrance,  as  I  have  said  before. 

Q.  Could  it  have  been  fired  from  the  top  of  the  wall! — A.  I  donH 
think  it  could ;  I  think  it  was  too  high  up. 

Q.  Wiy  not? — A,  The  wall,  as  I  remember  it,  was  only  3  feet — 
about  3  feet  high,  possibly  3J,  A  person  standing  on  the  wall  and 
shooting- 

Q,  As  a  matter  of  fact,  isn't  that  wall  4  to  4^  feet! — A.  It  is,  pos- 
sibly ;  it  may  be.  If  the  wall  was  4i  feet,  the  person  shooting^^the 
persons,  I  should  saj,  shooting — would  be  not  over  9^  feet  from  the 
ground*  \\niere  this  bullet  went  through  the  lintel  was  nearly  10 
feet  from  the  ground* 

Q.  And  jou  think  the  variation  of  a  foot  you  could  tell  from 
where  you  went  at  it? — A,  No;  I  donH  mean  to  say  I  could  teU 
within  a  foot,  but  I  will  say  I  don't  think  it  was  more  than  a  foot 
sither  way  from  what  I  have  said. 

Q.  Your  determination,  though,  is  based  on  the  fact  that  you  got 
up  there  on  the  porch  between  the  bullet  hole  where  it  ent^^red 
the  house  and  the  bullet  hole  where  it  came  out  of  the  lintel,  and  by 
that  certainly  inaccurate  method  you  calculated  that  bullet  also 
came  from  B  Company  porch?— A.  It  certainly  was  an  inaccurate 
nietlmd,  but  the  estmiate  I  made  was  considered  also  with  reference 
to  the  other  bullet  mark* 

Q,  That  influenced  your  determination  in  this!— A.  Yes;  it  un- 
doubtedly did  influence  my  determination*     No  question  of  that, 

Q.  How  did  you  determine  the  other  one  you  spoke  of— the 
third  one? — A.  That  likewise  was  estimated  from  the  point  where 
this  bullet  went  out  of  the  partition,  the  point  where  it  entered  the 
outside  wall,  and  the  mark  on  the  door,  I  have  forgotten  whether 
these  were  in  a  line  or  not,  but  the  general  direction  of  the  bullet 
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indicated  it  came  from  somewhere  near  the  same  point.    That  like- 
wise, as  I  say,  was  an  estimate. 

Q.  Had  that  bullet  tumbled  somewhat? — ^A.  The  bullet  tumbled 
considerably. 

Q.  Wasn't  there  a  house  on  the  comer  of  the  alley  there,  back  of 
the  Eendall  house?— A.  Yes;  there  was  a  little  house  wnere  Mr. 
Martinez  slept  that  ni^ht. 

Q.  Yes;  the  BendalT house. — A.  I  think  it  belonged  to  the  Kendall 
house ;  it  was  in  that  yard. 

Q.  Did  you  examine  to  see  if  any  of  those  shots  came  from  that 
house? — ^A.  Those  shots  could  not  possibly  have  come  from  that 
house. 

Q.  Did  you  examine  to  see  if  it  mi^ht  have  come  from  the  sink  in 
rear  of  B  Company — ^the  top  of  that! — ^A.  My  remembrance  is  that 
that  sink  was  too  far  west  for  such  possibility.  That  sink  may  be 
where  it  is  on  that  map,  but  my  recollection  is  it  was  back  of  the  cen- 
ter of  the  barrack. 

Q.  Might  it  have  come  from  that  point,  then! — ^A.  No. 

Q.  You  are  sure  about  that? — ^A.  I  am  absolutely  sure.  But  I 
think  the  sink  is  back  of  the  center.  If  it  was,  it  could  not  have  come 
from  there. 

Q.  Isn't  there  an  oil  house  between  that  and  C  Company  sink? — ^A. 
There  are  oil  houses,  as  I  remember,  back  of  all  the  barracks ;  but  I 
think  the  oil  house  of  B  Company  was  on  the  west  side  of  the  sink. 
I  should  think  an  accurate  map  would  show  where  that  sink  is.  I 
don't  believe  that  is  the  correct  position  of  that  sink. 

Q.  Isn't  that  sink  near  the  mouth  of  that  alley  ? — ^A.  It  is  near  the 
mouth  of  the  alley,  yes ;  but  I  think  not  so  near  as  that  is. 

Q.  Isn't  the  alley  nearly  opposite  the  center  of  B  Company? — ^A. 
No ;  the  alley  is  not. 

Q.  As  a  matter  of  fact,  isn't  that  sink  to  the  east  of  the  center  of 
B  Company? — A.  It  is  on  that  map,  but  I  don't  believe  that  is  the 
correct  position  of  it.  I  believe  the  sink  is  opposite  the  center  of 
B  Company.  I  think  all  the  sinks  are  opposite  the  center  of  those: 
think  the  oil  house  of  B  Company  was  on  the  west  side  of  the  sink; 
that  it  is  too  far  west  for  any  such  supposition  that  the  shots  could 
have  come  from  that.  That  s  a  subject  which  likewise  can  not  be 
determined  by  testimony — ^that  is,  the  position  of  that  sink. 

(Counsel  here  handed  witness  picture,  already  in  evidence,  as 
Exhibit  —.) 

Q.  I  think  you  are  off  on  that. — A.  No ;  I  think  I  am  right. 
^  Q.  How  far  west  of  the  mouth  of  the  alley  do  you  place  that 
sink? — ^A.  A  few  feet  only.    I  am  simply  guessing  at  it  now.    I 
should  say  10  feet,  possibly  more.    When  I  sighted  through  that 
groove  in  the  lintel  I  did  not  see  the  sink  at  all,  as  I  remember. 

Q.  You  don't  remember  about  that  positively,  do  you? — ^A.  I  can't 
swear  to  it,  but  I  am  pretty  certain. 

Q.  Isn't  there  a  tree  there  ? — ^A.  There  is  a  tree  there. 

Q.  Where  did  you  sight  with  respect  to  that  tree — east  or  west? — 
A.  As  I  remember  it,  I  sighted  through  the  tree,  east  of  the  trunk  of 
the  tree,  but  I  may  be  mistaken  about  that.  That's  my  recollection — 
that  there  was  a  tree  there,  and  I  looked  through  it,  through  this 
groove.  It  seems  to  me  that  that  picture  there  which  you  have  shown 
me  of  the  barracks  and  sink  clearly  indicates  that  the  direction  from 
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the  point  of  the  barracis  between  the  fourth  and  fifth  pillars  to  that 
sink  would  strike  somewhere  between  the  alley  and  Elizabeth  street, 

Q.  Isn't  tliHt  the  sink  right  in  the  center  of  the  alley,  I  think  it 
is?— A.  That  isn't  the  sink,     I  don't  think  that'^  the  sink. 

Q.  TVTiat  is  it?  Some  house ?— A,  T  don't  know  what  it  is,  but  that 
isn't  the  sink.    It  don't  even  asrrue  witli  that  map  there. 

(Counsel  showed  witness  photograph  Ko,  4,  m  book,  Brownsville 
Affray,  which  photograph  has  not  been  submitted  in  evidence*) 

Q,  We  don't  claim  that  map  is  right;  that's  jnst  sketched  in  from 
recollection.  Those  are  the  only  bullet  holes  that  you  detennined  Uie 
direction  of  and  examined  the  penetration  of  in  that  house f — ^A. 
Those  three ;  yes. 

Q.  How  deep  into  the  dining-room  door  did  that  third  bullet  you 
traced  penetrate ?— A.  ITje  hunet  which  went  into  the  diuino:-room 
door  had  tumbled  and  had  struck  the  door  on  its  longitudinal  edge,  I 
suppose  you  may  call  it;  had  penetrated  the  door  about  half  an  inch. 
That  is  to  say,  the  longitudinal  part  of  the  bullet  nearest  the  outside 
of  the  door  was  about  half  an  inch  from  the  surface. 

Q.  It  was  clearly  imbedded  within  the  door,  was  it? — A,  It  was 
clearly  imbedded  within  the  door,  and  the  longitudinal  direction  of 
the  bullet  coincided  in  direction  with  the  plane  of  the  surface  of  the 
door  almost  exactly j  as  I  remember,  showing  the  bullet  had  gone  in 
that  way  when  it  struck  the  door. 

Q,  Don't  you  mean  the  vertical  plane  instead  of  longitudinal 
plane? — A.  Yes;  although  the  bullet  was  at  about  that  angle  (show- 
ing with  hands). 

Q.  In  the  vertical  plane  what  was  the  angle  ? — A.  Oh,  fi*om  a  verti* 
cal  plane  you  mean,  the  longitudinal  direction? 

Q»  Yes,— A.  It  was,  I  should  say,  about  30*^  from  the  vertical ;  that 
is,  the  point— it  was  the  point,  I  think^ — was  farther  east  than  the 
base,  making  an  angle  of  about  Z0°  with  the  vertical.  It  struck  it 
like  this;  the  door  was  like  this,  at  an  angle  like  that.  That  is  the 
angle  from  the  point  on  the  wall.  (Witness  indicated  to  counsel  with 
tw^o  books.) 

Q,  And  the  angle  up  and  down  this  way  was  how  much*— the  angle 
of  drop? — A.  You  mean  the  angle  between  the  point  on  the  wall 
where  it  came  out? 

Q„  Ye«.^A.  I  should  say— simply  guesswork  it  would  be. 

Q.  I  just  want  the  indication  of  the  amount  of  drop  is  all* — A/  T 
should  say  the  difference  between  the  point  where  it  left  the  nartitinn 
niicl  the  door  was  10  or  12  feet ;  the  drop  wa^  3  or  4  feet,  possibly  more 
than  that.     You  can  calculate  the  angle  from  that* 

Q.  The  bullet  was  practically  the  same  len/rth,  yon  said,  in  this 
particular  case,  and  w^as  imbedded  its  full  lenMh  in  the  door;  that 
IS,  the  nose  had  penetrated  more  than  its  length?— A.  As  I  said,  the 
bullet  had  gone  that  way  when  it  entered  the  door.  (Here's  the 
door.)  That's  the  way  the  bullet  went  in,  and  penetrated  one-half 
inch*  The  longitudinal  direction  of  the  bullet  was  parallel  to  the 
surface  of  the  door^  so  it  entered  in  that  way. 

Q.  The  nose  was  up  or  down  ? — A.  The  nose  was  up,  as  I  remem- 
ber, although  I  may  be  mistaken;  I  am  pretty  sure  it  was  np* 

Q.  What  kind  oiF  a  hole  did  it  make  as  it  came  through  the  par* 
tition  wall?  Was  that  a  round  hole? — ^A.  No;  ml  remember^  it 
was  splintered* 
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Q.  And  had  it  cone  through  with  its  nose  up — ^practically  vertical 
direction — ^through  the  picture? — ^A.  It  made  quite  a  hole  in  the 
picture,  but  I  don't  remember  exactly  what  size  or  whether  it  cUd 
go  clear  through  the  back  of  the  picture  or  not.  I  know  it  shat- 
tered the  picture  considerably,  and  my  belief  was,  from  looking  at  the 
picture,  that  the  bullet  was  tumbling  then. 

Q.  NoAe  of  these  bullets — ^these  mree  you  traced  the  course  of — 
could  have  struck  any  foreign  substance  iJefore  it  struck  the  lintel  of 
the  house} — ^A.  I  don't  thiiS  they  could. 

Q.  Could  not  have  struck  any  tree,  or  any  outside  framework,  or 
anything  of  that  sort? — ^A.  Of  course  I  can't  say  positively  to  that; 
that's  omy  my  judgment. 

Q.  Next  house  you  were  asked  about  was  the  Cowen  house,  was  it 
not? — A.  I  think  so. 

Q.  How  many  bullet  holes  in  that? 

By  the  judge-advocate : 

RendaU  house,  to  be  exact,  page  1237  [5S2]. 

A.  Yes;  I  described  the  RendaU  house  next 

Q.  How  many  bullets  in  the  Kendall  house,  then? — ^A.  I  only  saw 
two;  at  least.  I  think  I  only  saw  two;  I  don't  remember  looking  at 
the  outside  or  the  house  where  the  bullet  entered  the  wall  outside. 

Q.  And  there  were  two  separate  and  distinct  punctures  from  the 
outside? — A.  I  don't  know;  I  didn't  look  at  the  outside,  I  said. 

Q.  Was  it  more  than  one  bullet  fired  into  it,  or  would  you  take  it 

to  be ^A.  I  judged  from  what  I  saw  that  only  one  shot  had  been 

fired. 

Q.  And  your  description  of  that  isn't  satisfactory  to  me ^A.  I 

can  probably  show  that  better  by 

Q.  I  doubt  if  it  is  to  you,  either.  May  I  read  your  description  of 
that  direction? 

(Counsel  then  read  from  the  record,  page  1237  [582],  as  follows.  "A. 
I  lound  the  marks  of  one  bullet,  which  had  evidently  come  from  a 
point  almost  north  of  the  southwesterly  end  of  D  Company  barracks. 
It  had  entered  the  house,  I  think,  a  little  above  the  window  of  the 
comer  room;  that  is,  the  room  which  was  on  Elizabeth  street  and 
the  road  next  the  barracks,  upstairs,  and  had  left  the  room ;  that  is, 
had  gone  through  the  opposite  wall  at  very  nearly  the  same  height. 
TTie  bullet  must  have  come  nearly  parallel,  as  I  remember  it,  or  nearly 
perpendicular  to  Elizabeth  street/') 

A.  I  should  have  said  it  must  have  gone  almost  parallel  to  the 
wall  which  is  perpendicular  to  Elizabeth  street ;  that's  what  I  meant 
to  say.  To  the  wall  of  the  room  which  is  perpendicular  to  Elizabeth 
street     I  probably  expressed  myself  badly,  as  I  generally  do. 

Q.  Show  us  what  you  mean  by  a  point  from  the  southwesterly 
comer. — A.  I  can  point  that  out  on  the  map.  I  judged  that  the 
bullet  entered,  I  think,  a  window  about  there,  and  that  it  came  from 
some  point  down  there.  Might  have  been  closer  than  that;  might 
have  come  from  there.     (Witness  indicated  on  map.) 

Q.  Might  have  been  outside  that  wall? — A.  Might  have  been  out- 
side of  that  wall. 

Q.  Or  it  might  have  come  from  down  on  the  Bio  Grande,  might  it 
not? — A.  It  might  have,  as  far  as  my  recollection  goes.    I  am  not 
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positive  where  the  point  wts  where  it  entered  the  opposite  wall  of 
the  room;  and  even  if  it  had  been  upper  or  lower  that  would 
have  determined  nothing,  because  it  had  to  go  through  the  first 
wall  and  might  have  been  deflected. 

Q,  You  didn't  examine  the  outside  entrance i — A-  I  didn^t  exam- 
ine the  outside  entrance  at  all. 

Q.  You  did  examine  the  inside? — ^A-  Yes. 

Q.  You  said  that  was  over  the  window! — A.  That's  my  recollec- 
tion ;  it  was  over  the  window, 

Q,  Do  you  recognize  that  picture  (handing  witness  Exhibit  — ) ! — 
A.  Yes;  that's  the  Eendall  bouse  and  where  the  telegraph  office  is 
dtuajgd  likewise. 

Q.  l\Tiat  window,  according  to  your  recollection,  is  it  that  went 
into?^A,  This  one;  first  window  (indicating  window  nearest  the 
barracks  on  Elizabeth  street), 

Q.  Was  it  directly  over  the  window,  or  where! — A.  I  am  not 

EositivCj  but  I  think  it  was  directly  over  some  part  of  the  window,  I 
ave  an  idea  it  was  over  that  part  of  the  window  to  the  west,  but 
why  I  don't  even  now  recollect 

Q*  You  think  it  was  a  little  to  the  north  of  the  window  and 
directly  over  itf — A,  North  of  the  center;  and  I  am  almost  positive 
that  was  the  window;  I  think  it  was. 

Q,,  What  did  that  particular  bullet  penetrate? — A.  It  penetrated 
that  wall  and  went  into  the  wall  the  other  side  of  the  room;  but 
whether  it  went  tlirough  the  wall  or  not  I  don't  know  and  didn*fc 
inva«;tig:ate. 

Q.  Did  jou  ever  find  that  bullet? — A,  No;  I  don't  remember  ask- 
ing anything  about  the  bullet  As  I  said,  I  didn't  attribute  much 
value  to  the  bullets  themselves  at  that  time  for  the  reason  that  I  was 
absolutely  positive  from  the  other  evidence  and  didn't  think  it  was 
necessary  to  look  up  bullets  or  shells* 

Q,  Tfiat  was  what  convinced  Major  Penrose^  wasn*t  it^-the 
bhells? — A.  Yes;  it  was, 

Q.  He  %vas  unconvinced^  as  far  as  your  information  showed,  up 
to  the  time  the  shells  were  shown  him,  wasn't  hef — A,  He  was. 

Q.  Can  you  give  us  any  idea  of  what  the  material  was  that  was 
made  of?  It 'was  pine,  wasn't  it! — ^A,  I  think  it  was,  although  I 
don't  know, 

Q,  Do  you  remtmibi^r  whether  there  were  any  shingles  in  the  line  of 
that  bullet? — A,  I  don't  know;  as  I  said,  I  didn't  see  the  point  of 
entrance  outside. 

Q.  You  only  examined  that  bullet  hole  from  the  inside? — A.  In- 
side, that's  all  as  far  as  I  recollect  I  am  almost  positive  I  didn't 
look  at  it  outside. 

Q.  I  simply  mention  this  to  remind  you.  Wasn't  that,  as  a  matter 
of  fact,  woocf  inside  and  outside?    That  is,  the  weatherboarding  was 


the  covering  was. 

Q.  Do  you  remember  seeing  any  hole  in  the  cloth  inside! — ^A. 
don't  recollact  what  that  hole  looked  like  at  alL 
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At  this  point,  there  being  a  motion  before  the  court  to  adjourn,  a 
member  or  the  court  made  the  following  remarks: 

Before  adjournment,  I  would  like  to  suggest,  for  the  consideration  of  the 
court  whether  or  not,  with  the  consent  of  the  defense  and  the  prosecution, 
it  would  not  be  a  good  Idea  for  this  court  to  go  to  Fort  Brown  and  Browns- 
yllle  and  see  these  matters  for  themselves.  We  are  told  these  maps  we  have 
here  are  inaccurate  and  eyersrthlng  of  that  kind. 

By  counsel: 

Perjionally  the  defense  would  be  very  much  pleased  to  have  the  court  look 
at  the  locus  in  situ. 

By  the  judge-advocate: 

The  prosecution  also  would  be  very  much  tickled  if  the  court  would  go  down 
there  and  look  over  the  ground  themselvea 

By  the  witness: 

I  must  say,  as  far  as  I  am  concerned,  that  I  would  be  very  much  pleased. 

At  this  point  a  motion  was  made  and  seconded  that  the  court 
sit  until  12.30,  and  the  prudent  of  the  court  instructed  that  the 
trial  proceed. 

Q.  As  far  as  you  know,  then,  might  not  this  bullet  hole  have  been 
made,  or  these  bullet  holes  have  l^n  made,  from  the  back  of  the 
house  instead  of  the  front? — ^A.  I  only  know  mv  idea  at  the  time 
was  they  came  from  the  front,  but  I  don't  recollect  why  unless  it 
was  because  there  must  have  been  splinters  or  something  to  indicate 
it,  although  I  don't  remember  anytliing  about  it. 

Q.  Your  recollection  is  not  accurate  enough  to  warrant  your  say- 
ing it  did  not  come  from  the  back  of  the  house  instead  of  the 
front?— A.  I  only  know  what  my  impression  was  at  the  time. 

Q.  Will  you  state  positively  now  it  did  not  come  from  the  back 
instead  of  the  front? — ^A.  I  will  state  it  is  my  belief  it  didn't. 

Q.  And  I  think  you  said  yesterday  that  all  the  bullet  holes  in  the 
Cowen  house  came  from  the  east  or  the  alley? — ^A.  That  was  my 
judgment  of  course. 

Q.  Did  you  see  any  that  came  from  anv  other  place  into  that 
house? — ^A.  To  the  best  of  my  recollection,  1  did  not. 

Q.  And  how  many  did  you  say  you  saw  in  that? — ^A.  I  saw  the 
marks  of  what  I  juciged  to  be  8  or  10  bullets — of  course  there  were  a 
great  many  more  marks  than  that.  I  saw  somewhere  near  20  or 
30  marks  at  different  places. 

Q.  But  the  points  of  entrance  of  these,  as  your  recollection  now 
is,  showed  that  they  had  been  fired  from  what  point? — ^A.  From  a 
point  in  the  alley.    Some  of  them  struck 

Q.  Go  and  show  us,  will  you,  about  where  you  located  the  firing 
point  of  these  shots,  whatever  they  were? — ^A.  Some  of  these  shots 
entered  from  about  a  point  there,  I  should  say,  and  I  think  some  of 
them  from  a  point  over  here.  It  seemed  to  me  most  of  them  came 
from  right  here  (indicating  a  point  in  the  alley  about  on  a  prolon- 
gation of  the  rear  wall  of  the  nouse  and  west  or  southwest  of  the 
center  of  the  alley  and  another  point).  The  first  is  verv  nearly 
in  a  prolongation.  Of  course  I  can't  say  how  far  away  tfie  origin 
was,  and  some  of  them  came  from  a  point  from  the  south  of  the  omer 
point 
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Q.  All  of  them  bein^  in  the  alley? — ^A.  I  think  all  of  them  in  the 
alley.    Possibly  they  might  have  come  from  the  inside  of  the  yard. 

Q.  Some  may  have  come  from  the  inside  of  the  CJowen  yard? — ^A- 
They  might  have  come  from  there — ^that  is,  as  far  as  the  marks  them- 
selves go. 

Q.  Did  you  find  any  shots  that  entered  from  the  Fourteenth  street 
side  at  all — any  shot  holes? — ^A.  I  dont  recollect  of  any  at  all,  al- 
though I  won't  be  certain  that  none  did  come  from  tibere. 

Q.  You  have  no  recollection  of  any  coming  from  there? — A-  No; 
I  have  no  recollection  now.  I  did  think  at  one  time  that  some  did 
come  from  there,  when  I  was  there  the  first  time,  but  I  c^nged  my 
mind  afterwards. 

Q.  Your  recollection  now  is? — ^A.  My  recollection  now  is  that  th^ 
all  came  from  the  alley. 

Q.  Can  you  tell  us  about  any  of  these  shots,  where  they  struck? — 
A.  Some  of  them  struck 

Q.  Take  any  one  and  follow  it.  We  want  the  penetration,  etc. — A. 
I  think  one  or  two  of  them  struck  the  wall  of  the  house  on  the  side 
next  the  alley  and  went  through  all  three  of  those  rooms  on  the 
south  side  of  the  house. 

Q.  Some  of  them;  how  manv? — ^A.  One  or  two  I  think  did. 
^  Q.  One  or  two  went  clear  through? — ^A.  Yes.    This,  I  want  dis- 
tinctly understood,  is  my  memory  only.    I  am  not  positive. 

By  the  counsel : 

These  are  the  ones,  may  It  please  the  court,  we  objected  to  his  testUjrlnf 
about,  because  it  was  the  first  evidence  we  had  of  it 

A.  Two  or  three  of  the  bullets  on  that  side — ^possibly  three  or  four 
of  them — ^went  through  either  the  window  shutter  or  the  window  sash 
or  screens.  There  were  enough  marks  there  to  show  there  were  prob- 
ably three  or  four  bullets,  as  I  recollect. 

Q.  Went  through  the  window  sash? — ^A.  Through  the  window 
sash — I  mean  through  the  window  shutter  and  the  window  itself 
and  the  screen — ^to  show  me  there  were  three  or  four  bullets  through 
that  window.  That's  the  best  of  my  recollection,  of  course.  Then 
through  the  side  window  I  think  there  were  one  or  two  marks.  On 
the  fence  outside  there  were  marks  of  one  or  two  bullets,  if  I  recollect, 
right  opposite  the  holes  which  went  through  the  east  side  of  the 
house. 

Q.  Let's  go  back  and  take  up  the  two  you  said  went  dear  through 
the  house.  Did  you  trace  those  two  dear  through? — ^A.  My  remem- 
brance is  I  did. 

Q.  How  much  substance  or  material,  like  wood  or  plaster,  did  those 
go  through? — A.  About  the  first  part  of  the  house  1  don't  remember 
at  all  how  thick  it  was,  but  I  think  it  was  all  wood,  outside  Mid  in. 
What  was  in  the  interior  of  it  I  don't  know,  and  I  am  not  positive, 
absolutely  positive,  that  the  inside  of  it  was  of  wood,  but  I  think  it 
was.  The  partitions  between  the  east  room  and  the  center  or  dining 
room  and  the  other  room  west  of  that  were  verv  thin — at  least  my  rec- 
ollection is  that  they  were  very  thin — ^possibly  of  wood  only.  The 
other  wall  was  probably  like  the  first 

Q.  Will  you  tell  us  what  these  two  bullets  went  through  now-^^ 
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A.  Remember,  I  am  not  positive  in  saying  two  bullets  or  even  three. 
My  recollection  is  there  were 

Q.  One,  two,  or  three;  it  makes  no  difference.*  We  are  bunching 
them  together  to  get  this:  What  was  the  general  appearance  of  the 
holes  as  to  holes?  First,  where  it  struck  the  outside,  the  inside,  and  on 
through  ? — A.  My  recollection  is  where  it  went  through  the  first  wall 
that  uie  hole  of  exit  through  that  wall  was  not  appreciably  larger 
than  where  it  entered,  although  there  possibly  may  have  been  some 
splinters  there.  I  think  the  other  holes  were  sipmewhat  more  splin- 
tered, although  whether  they  indicated  that  the  bullet  had  tumbled 
or  not  I  don't  remember,  ana  the  same  of  where  those  bullets  entered 
the  final  wall.  I  have  very  little  recollection  of  how  those  holes 
looked. 

Q.  They  must  have  passed  through  at  least  six  different  parts  of 
wood,  must  they  not,  counting  the  outside,  the  inside,  and  the  twd 
outside  walls? — ^A.  Yes;  to  the  best  of  my  recollection  they  must  have. 

Q.  And  you  don't  recollect  whether  tliere  was  any  appreciable  dif- . 
ference  in  the  size  of  those  holes? — ^A.  Except  they  were  made  by  a 
small  bullet  and  a  rifle  of  great  power. 

Q.  No  indication  that  the  bullet  had  broken  up  at  all,  so  far  as  the 
holes  were  concerned? — A.  In  regard  to  those  bullets,  I  don't  think 
there  was  any. 

Q.  Can  you  segregate  and  separate  from  those  the  bullets  you  said 
went  into  the  window?  You  said  how  many? — A.  Three  or  four,  I 
think.  They  went  through  the  ordinary  window  blind — ^green  blind. 
I  think  the  shutters  were  closed — ^were  not  entirely  closed ;  that  is,  the 

fart  that  moves  up  and  down — closes  and  opens — ^because  one  bullet, 
remember  distinctly,  had  made  marks  on  two  different  parts 
of  the  shutter.  They  must  have  been  very  close  together — ^that  is, 
showing  that  the  shutter  was  partially  open. 

Q.  What  did  they  penetrate  besides  the  shutter  ? — A.  Some  of  them 
may  have  gone  into  the  fence  first ;  probably  two  or  three  did. 

Q.  Did  you  notice  the  difl'erence  in  the  size  of  the  hole  of  any  of 
those  that  went  through  the  shutter  or  window  ? — ^A.  As  I  remember, 
th&y  were  all  the  same  size  and  small. 

Q.  Did  any  of  them  break  through  the  glass?  Any  broken  glass, 
as  you  recall? — ^A.  I  don't  remember  that.  I  think  not.  I  aon't 
think  they  went  through  the  glass.  I  think  the  window  was  up, 
although  I  won't  be  even  positive  of  that. 

Q.  Where  did  these  go  to  ?  What  became  of  them  ?  Do  you  recol- 
lect?— ^A.  I  remember  one — I  think  it  was  one  of  those — ^went  through 
the  window,  because  where  it  went  was  rather  low  down — struck  a 
bureau  which  was  in  the  first  room.  It  ran  along  the  front  edge  of 
the  bureau;  went  through  probably  3  inches  of  the  front  of  it,  which 
was  solid  walnut,  looked  like  to  me,  and  then  scraped  along  a  door; 
made  auite  a  considerable  penetration  all  through  this  bureau, 
althougn  on  parts  it  only  grazed  it. 

Q.  Can't  you  be  a  little  more  definite  about  that? — ^A.  I  can't  do  it 
without  describing  the  bureau,  which  is  very  hard  to  do. 

Q.  We  want  to  know  how  much  wood  it  went  tihrough. — ^A.  About 
3  inches  I  should  say  of  solid  wood  where  it  first  struck  the  bureau, 
if  I  remember  correctly ;  then  it  went  along  and  made  either  a  groove, 
or  may  have  made  a  hole  along  part  of  the  doors.    I  think  there  were 
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two  doors  to  this  bureau  which  opened  out  I  don't  remember 
whetlier  in  leaving  it  struck  the  same  sort  of  a  projection  it  did  in 
entering  or  not,  but  my  impression  is  it  went  through  3  inches  of  solid 
material  only. 

Q^  jrVnd  grazed  alon^  the  other?— A,  Grazed  along  the  other  and 
broke  it  off  and  splintered  it. 

Q.  Was  there  any  indication  in  that  that  the  bullet  had  changed  its 
form  in  any  way  t — A.  I  don't  remember  positively,  but  I  don^t  think 
it  had.  ^        ,    •    . 

Q.  You  think  it  stUl  maintained  that  sharp  point  and  rotary 
action?— A.  Yes. 

Q.  Where  did  it  afterwards  and  finally  land! — A.  I  doa^t  re- 
member where  it  went, 

Q,  You  never  saw  that  bullet ! — A.  No ;  I  didn't 

Q,  Any  others  you  can  trace  after  they  came  through  the  win- 
dow ! — A.  There  was  one  bullet  which  entered  the  partition  betw^een 
the  dining  room  and  the  room  north  of  it  or  the  hall.  I  don't  know 
exactly  where  this  bullet  entered  that  partition,  but  it  came  out  in  the 
bedroom  or  middle  bedroom,  west  of  the  house,  I  think*  That  was  the 
bullet  which  tmnbled  and  went  iifto  this  wardrobe, 

Q.  Tell  us  how  much  that  bullet  had  penetrated  exactly,  as  you  re- 
call it  now — that  is,  wood  or  any  other  substance, — ^A.  \Vliether  that 
bullet  went  through  the  window  or  the  wall  I  don't  know,  but  I  think 
it  must  have  gone  through  the  window.  And  that  was  about  the 
only  material  substance  it  went  throu^h^ — was  this  partition  that  it 
went  through,  of  course,  in  a  diagonal  direction^ — and  my  belief  is  that 
is  the  bullet  that  struck  the  wardrobe  with  the  glass  door. 

Q.  And  only  went  through  the  window? — ^A,  Through  tlie  window 
and  this  partition. 

Q,  And  that  partition  was  ordinary  thin  wood? — A.  I  can  point 
out  better.  My  impression  is  that  bullet  came  from  about  a  point 
there;  came  in  from  there  and  struck  that  partition  somewhere  about 
there,  or  possibly  there,  and  went  into  the  partition  a  little  way,  foot 
and  a  half,  and  came  out  at  some  point  about  there  in  this  bedroom, 
and  struck  the  wardrobe  somewhere  over  here.  (Indicated  this  on 
map.) 

Q.  Evidently  was  deflected  ? — A.  I  don't  know  whether  it  was  de- 
flected or  not  I  know  the  general  direction  of  it  was  that  (indicat- 
ing westerly  direction  and  indicating  that  the  bedroom  was  the  one 
farthest  southwest — farthest  from  the  allej). 

Q.  That's  where  it  struck  the  glass  mirror — in  the  bedroom  far- 
thest from  the  alley  ? — ^A.  It  was  that  west  middle  bedroom ;  I  think 
it  was  a  bedroom. 

Q,  I  misunderstood  you.^ — A.  Perhaps  I  had  better  point  it  out* 
This  room  here,  aljout  there,  was  where  it  finally  struck  that  wardrobe, 

Q,.  That's  what  I  said,~A.  Farthest  from  the  alley. 

Q.  That's  what  I  meant  to  say,  if  I  didn't  I  thmk  I  did.  Did 
you  state  yesterday  how  thick  that  mirror  was  that  was  broken!— A. 
Simply  guesswork  on  my  part  I  think  I  said  it  was  about  one- 
fourth  of  an  inch, 

Q„  Do  you  remember  what  efl^ect  it  produced  on  that? — A*  There 
was  a  hole;  I  think  I  can  describe  it  better,  (Witness  draws  on 
piece  of  paper.)     The  hole  was  on  the  righ^hand  door  of  the  ward* 
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robe.  I  think  there  Were  two  doors,  and  they  opened  out  from  the 
center.  This  hole  was  near  the  center  of  the  wardrobe — that  is,  near 
the  edge  of  this  door,  this  right-hand  door — and  it  made  quite  a 
hole,  as  I  remember,  something  like  that — ^this  part  being  denuded 
of  j^lass — somewhat  more  than  naif  a  miadrate. 

Q.  How  much  of  that — ^that  hole,  1  should  say? — ^A.  My  recol- 
lection is  there  was  a  piece  of  wood  running  along  that  door  just 
below  where  this  bullet  struck.  At  least  I  nave  mat  recollection, 
that  that  was  the  shape  of  the  hole.    Understand? 

Q.  Yes;  like  a  cut  off  a  quarter  of  a  circle. — ^A.  Yes;  to  the  best 
of  my  recollection,  that's  the  kind  of  hole,  although  I  may  be  mis- 
taken about  that  piece  of  wood. 

Q.  Did  you  examine  that  bullet? — ^A.  Yes;  I  examined  that  bullet. 

Q.  Describe  that  bullet  to  us,  will  you? — ^A.  That  bullet  was.  I 
should  say,  a  Springfield  rifle  bullet,  without  doubt.  The  nose  oi  it 
was  perfect,  as  far  as  I  recollect;  had  these  marks  of  the  four  lands 
on  it. 

Q.  On  the  bullet  itself? — ^A.  On  the  bullet  itself.  The  base  was 
flattened  evidently  from  having  struck  some  hard  substance  while 
tumbling.    It  indicated  to  my  mind  that  the  base  had  struck  first. 

Q.  And  these  four  lands  were  distinct;  not  more  than  four 
lands? — ^A.  There  were  no  more,  no  less;  tJiey  were  exactly  the  same 
as  the  marks  on  the  other  bullets. 

Q.  That  had  gone  through  how  much  wood?  How  many  differ- 
ent pieces  of  wood? — ^A.  It  maj  have  gone  through  the  fence. 

Q.  You  think  it  probably  did? — A.  I  thought  it  was  a  little  too 
high.  It  may  have  gone  through  the  shutter,  and  probably  went 
through  the  snutter  and  the  screen. 

Q.  How  thick  was  the  shutter? — ^A.  The  shutters  were  thin,  not 
more  than — ^that  is,  the  flaps,  whatever  you  call  them — ^not  more  than 
one- fourth  of  an  inch  thick. 

Q.  And  what  else? — A.  Possibly  through  the  wire  screen.    Then 


throurfi  this  partition  I  have  described. 
Q.  Didn't  it  go  through 


two  partitions?  It  had  to  go  through 
two  to  get  to  the  other  end. — ^A.  I  am  not  certain  whether  it  struck 
very  dose  to  the  door  or  not.  It  is  possible  it  may  have  struck 
close  to  the  door  and  have  gone  diagonally  through  two  feet  of  that 
partition,  but  I  can't  say  how  far  it  did  go  through  that. 

Q.  How  much  wood  altogether  would  you  say  it  went  through; 
that  isj  your  recollection  now  ? — ^A.  I  don't  remember  what  that  par- 
tition IS  made  of,  but  I  think  it  was  thicker  than  the  partitions  be- 
tween the  three  rooms  back.  It  was  wood — that  is,  the  outside — 
and  inside  of  it,  what  and  how  thick  it  was  or  what  the  interior  was 
composed  of  I  don't  know.  My  recollection  is  that  they  were  con- 
siderably splintered  on  the  side.  There  was  considerable  splinters 
where  the  bullet  emerged  on  the  inside  of  this  last  bedroom. 

Q.  Was  there  any  plastering  that  any  of  these  bullets  went  through 
in  this  house? — A.  I  don't  remember  any. 

Q.  And  the  fence  outside  was  an  ordinary  inch-board  fence,  was 
it,  what  we  call  a  solid  inch-board  fence? — ^A.  An  ordinary  board 
fence,  I  think,  probably  one- fourth  of  an  inch  (showing  witness 
photograph,  No.  12  in  book.  Exhibit  ).  It  is  a  picket  fence  in 
iraiit  ana  a  board  fence  behind.    That's  right.    I  suppose  the  board 
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fence  is  one-half  an  inch  thick,  possibly,  or  less;  three-fourths,  per- 
haps. 

Q.  Give  us  your  best  recollection  of  the  penetration  of  wood  in 
inches. — A.  It  is  only  an  estimate. 

Q.  That's  what  T  want,  as  near  as  you  can  give  it. — ^A.  I  can't 
say,  because  I  don't  know  what  the  inside  of  that  partition  wall  was. 
If  it  was  solid  it  went  through  probably  a  foot  and  a  half  of  materiaL 

On  motion  of  a  member,  the  court  was  cleared.  The  accused,  his 
counsels,  the  witness,  the  reporter,  and  the  judge-advocates  with- 
drew, and  the  court  was  closed,  and,  on  being  opened,  the  president 
announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  Rtate  that  in  view  of  the  peculiar  drcnin- 
stnnces  attending  this  case,  the  court  has  aUowed  exceptional  latitude  in  tba 
examination  of  witnesses. 

It  has  also  grante<l  numerous  adjournments  and  recesaes*  at  tbe  request  of 
counsel,  to  enable  tbeni  to  look  up  authorities  and  evidence  and  to  further 
prepare  tlieir  case.  Tlie  court  feels  that  both  prosecution  and  defense  are  now, 
after  four  weeks  of  patient  investigation,  in  position  to  carry  forward  tbe 
examination  of  witnesses  with  greater  expedition,  without  calling  for  opinions 
of  witnesses  and  without  seeking  delays  or  postponements  for  further  prepa- 
ration. The  court  will  hereafter  expect  counsel  to  come  into  court  prepared  to 
examine  witnesses  with  promptness,  without  seeking  delays  for  further  prepa- 
ration, and  that  the  examination  of  witnesses  shall  be  directed  to  what  they 
personally  know,  avoiding  hearsay  evidence  and  the  calling  for  Inferences, 
opinions  or  conclusions,  or  arguments  of  witnesses.  What  witnesses  saw, 
heard,  did,  etc.,  bearing  on  the  specific  allegations  set  forth  In  the  charfss 
are  material,  but  it  must  be  left  to  the  court  to  draw  conclusions. 

The  court  then,  at  1  o'clock  p.  m.,  adjourned  to  meet  at  10  o'dock 
a.  m.,  Monday  morning,  March  4, 1907. 

Chas.  E.  Hay,  Jr., 
Captain^  Acting  Judge-Advocate^  Judge-Advocate. 


Headquabters  Department  of  Texas, 

San  AntontOy  Tex.,  March  4, 1907m 
The  court  met,  pursuant  to  adjournment,  at  10  o'dock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-ad vocate& 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  of  March  2  was  dispensed  with. 

Maj.  A.  P.  Blocksom,  Inspector-General's  Department,  was  re- 
minded that  he  was  still  under  oath. 

Counsel  for  accused  then  requested  that  the  court  grant  a  deared 
but  not  closed  session  for  a  few  minutes,  which  was  granted.  Tlie 
witness,  the  specUitors,  and  repre^sentatives  of  tlie  press  then  with- 
drew.   Counsel  for  the  accused  then  addressed  the  court  as  follows: 

May  it  please  tlie  court,  tliere  are  two  or  three  matters  we  want  to  bring  up 
we  don't  think  it  desirable  to  have  the  press  consider,  and  first  we  wish  to  bring 
our  attention  to  the  order  of  the  court  on  last  Saturday.  In  regard  to  tbe 
reocsses  and  adjournments,  to  which  reference  was  made,  we  wish  to  say  that 
these  are  granted  in  all  inii)ortant  cases,  whether  civil  or  military,  as  is  well 
known  by  anyone  who  has  had  experience  therewith — especially  when  these 
has  been  no  time  for  preparation  by  counsel.  In  this  connection  we  wish  to 
invite  the  court's  attention  to  the  fact  that  we  were  originally  served  with 
charges  containing  the  names  of  but  eight  witnesses;  shortly  before  ooming  hito 
court  we  were  notified  that  all  of  BrofmsTlUe  would  aiipear  as  ^ 
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our  client  We  then  learned  for  the  first  time  that  all  of  Brownsville  meant 
39  or  40  witnesses,  which  list  was  later  on,  and  after  trial  commenced,  in- 
creased by  10  others,  practically  all  of  whom  had  previously  testified  without 
cross-examination  several  times.  This  immense  amount  of  untested  evidence 
was  contained  in  two  large  volumes,  impossible  to  digest  in  even  a  month  under 
the  conditions  that  have  surrounded  counsel  in  this  case.  From  this  large 
aggregation  of  Brownsville  witnesses  you  have  accumulated  more  than  1,400 
pages  of  record  and  you  have  thus  far  had  presented  to  you  only  three  of  the 
original  list  of  witnesses  and  with  whose  cross-examination  we  submit  there 
have  been  no  unusual  delays.  We  beg  to  state  also  that,  when  the  circum- 
stances are  all  considered  and  the  further  fact  that  we  have  never  been  advised 
who  of  these  witnesses  was  to  appear  until  actually  presented  to  the  court  as 
such,  there  have  been  no  unusual  delays  even  in  their  cross-examination. 

Now  we  recognize  and  appreciate  that  this  court  has  been  patient  and  we 
recognize  further  that  there  has  been  an  immense  amount  of  evidence  presented 
soleisr  to  establish  the  fact  that  the  colored  troops  of  the  Twenty-fifth  Infantry 
did  the  alleged  shooting  in  Brownsville,  much  of  which  we  think  could  have 
well  been  omitted.  We  also  realize  the  attitude  of  the  court  toward  this  evi- 
dence and  that  you  are  thoroughly  saturated  with  it  and  are  naturally  restive 
under  a  forced  attention  to  it,  but  we  submit  that  the  most  satisfactory  method 
of  curtailing  it  and  relieving  the  situation  would  be  to  cut  down  the  number 
of  witnesses  introduced.  Instead  of  prescribing  a  i-ule  of  procedure  when,  we 
are  Informed,  the  prosecution  is  about  finished  and  8uch  rule  must  necessarily 
apply  to  the  evidence  about  to  be  submitted  by  the  defense.  In  this  connection 
we  wish  to  add  that  while  we  shall  submit  4n  perfect  good  faith  to  any  and  all 
rules  laid  down  by  this  court  so  long  as  such  rules  do  not  infringe  the  rights  of 
our  client  we  feel  that  the  fact  of  this  shooting  is  alleged  to  have  been  caused 
directly  as  a  result  of  the  negligence  of  the  accused,  and  this  fact  has  been 
given  political  prominence  through  the  press  of  the  country,  and  since  and  so 
long  as  the  prosecution  continues  to  give  it  so  much  prominence,  we  feel  It 
would  be  an  unquestionable  and  unjustifiable  error  to  fail  to  test  the  accuracy 
of  any  and  all  evidence  thus  submitted  by  every  legitimate  method  Isnown  to 
us,  80  that  while  In  the  minds  of  some,  at  least,  df  the  members  of  the  court 
this  course  is  not  approved  of,  yet  the  fact  remains  that  we  have  been  ofilcially 
designated  as  counsel  to  defend  Major  Penrose,  and  so  long  as  we  are  occupying 
this  position  we  must  conduct  the  defense  on  the  lines  that  present  themselves 
to  us  as  proper  and  right.  This  is  a  question  of  policy  that  we  alone  can  de- 
termine, however  mistaken  we  may  be  therein  and  however  much  the  court  or 
any  members  may  differ  with  us  thereon.  In  following  this  policy  we  respect- 
fully request  that  we  be  accorded  as  a  right  absolute  freedom  of  action  so  long 
as  we  do  not  violate  or  Infringe  any  rights  pertaining  to  us  as  counsel; 

We  have  tried  honestly  and  faithfully  to  obey  the  mandates  of  the  court  in 
the  past  and  we  promise  and  intend  to  do  so  in  the  future.  We  do  not  feel  that 
we  have  consciously  brought  out  from  this  witness  any  improper  evidence  of 
the  character  mentioned  in  your  order.  All  of  his  reports,  etc.,  admitted  by 
this  court  were  subject  to  objection,  and  most  of  them  would  have  been  ruled 
out  In  civil  courts,  altliough  the  practice  of  military  courts  may  sometimes 
admit  them.  That  portion,  however,  upon  which  he  was  being  cross-examined 
at  the  time  of,  and  which  presumably  caused  the  announcement  of  the  ruling 
of  this  court  under  consideration,  was  admitted,  you  will  recollect,  over  the 
objection  of  us  as  counsel,  which  adds  but  another  reason  for  closer  cross- 
examination  thereon.  We  admitted  these  official  reports  of  this  witness  with- 
out objection  because  we  felt  that  his  reports  properly  explained  by  the  witness 
would  practically  exonerate  this  accused.  We  cross-examined  him  as  to  his 
other  statements  and  reports  under  the  following  rule  announced  by  Mr. 
Winthrop :  Under  general  heading  "  Cross-examination : "  "  But  a  question 
whether  the  witness  has  not  at  some  previous  time  told  a  different  story  or 
given  a  different  account  of  the  matter  testified  to  on  his  direct  examination 
is  not  collateral  or  irrelevant,  nor  is  a  question  whether  the  witness  has  not 
previofisly  expressed  hostility  toward  the  accused.  A  question  of  either  kind 
being  relevant  may  be  asked  the  witness  on  cross-examination  with  a  view  of 
contradicting  him  by  other  evidence  in  the  event  of  his  returning  a  negative 
answer." 

In  concluding  our  reply,  we  wish  to  respectfully  request  as  follows :  First, 
that  whenever  this  court  finds  it  necessary  to  interpose  an  objection  to  evidence 
or  procedure,  considered  by  It  improper  or  inadmissible,  and  to  which  the 
jadge-advocate  fails  to  object*  that  such  objection  be  interposed  at  the  time  of 
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1t&  oceairencet  and,  aecond,  that  wben  tblt  court  decides  to  siniiiHrif^  n  ruJitj.: 
of  conduct  which  reflects  upon  tlie  conduct  of  connsel  that  this  he  done  In 
cleared  court  nnd  that  such  censure,  whether  Implied  or  exprensed,  t>e  nor 
handed  out  directly  to  the  press  or  associated  presw  of  this  country,  which  Is 
well  known  to  be  hostile  to  the  accused  Id  this  case,  to  be  used  as  >rlStterlng 
headlines  to  attract  the  reading  puhllc  and  Increase  their  salea  Such  con- 
sideration toward  counsal  we  heg  to  assure  you  would  be  very  mtieh  appre^ 
elated  Indeed. 

That  flnlsheR  up  all  we  have  to  say  on  that  point  and  now  we  wish  to  give 
tlie  court  the  history  of  the  status  in  which  we  find  ourselves  in  regard  to 
certain  witji esses  tJint  we  have  summoned. 

By  a  member  of  the  court: 

Before  counsel  le^ives  that  Rubject  1  would  like  to  aak  If  he  can  advise  us 
on  that  point,  if  he  knows  that  any  cemure  or  remark  or  comment  hy  this 
court  has  been  distorted  or  used  by  the  press  to  illuiiilnate  Its  pages  In  the  way 
of  headlines,  either  in  the  way  of  discredit  to  the  prosecution  or  defeuaei  I 
don't  read  that  matter,  carefully  avoid  It,  ao  I  am  not  Infoimed. 

By  counsel : 

lu  reply  to  that  I  would  state  that  1  did  see  It  In  flarini?  headlines  to  at  least 
two  of  the  local  papers  and  I  know,  by  being  dlrec;tly  informed  by  the  reports 
of  one  of  them,  that  he  Is  also  the  reixirter  of  the  Associaterl  Press^  1  also 
saw  given  promhienee*  not  lu  hejidUnes  however,  a  criticism  of  the  court  which 
had  been  thus  iiead lined,  in  our  army  paper,  and  the  last  criticism  I  wm 
taunted  with  by  this  same  Associated  Press  nmn  on  Saturday  night  lu  the 
Officers'  Club.  I  don't  care  to  go  Into  hi  a  language,  but  it  was  tu  the  form  of 
a  taunt,  and  it  was  Ln  the  jjresence  of  the  associate  eouusel 

By  the  judge-advocate: 

In  the  prepuce  of  the  judge-advocate  alBo. 

By  counsel; 

Yes;  I  think  you  were  present.  Our  position  in  that  la.  we  have  na  objec- 
tion to  the  criticism  of  the  court  at  all — that  part  of  It  as  being  handed  out  to 
be  broadca-st  orer  the  country,  and,  luny  I  add  i)ersonolly  as  one  of  the  counsel 
having  occupied  that  status  l)efore.  It  is  not  so  offensive  to  me  as  It  might  be 
under  other  circunjstances. 

By  the  president  of  the  court: 

If  there  is  no  objection,  I  think  I  can  state,  with  the  approval  of  the  court, 
that  the  decision  of  the  court  was  not  Intended  as  a  crltlclsin.  If  it  gave  auy 
auch  impression,  the  court  had  no  Intention  that  it  should  do  so.  The  court 
as  t  understand  It.  desired  to  put  itself  on  record  aa  simply  feeling  that  uo 
unnecessary  delay  should  be  incurred  by"  the  introduction  of  argumentary  dis- 
cussion or  opinions  of  witnesses  prima  rlly.  There  was  no  intention  on  the 
part  of  the  court  to  curtail  the  well-ljnown  rights  of  cimui^ei  to  take  such  measr 
urea  in  the  exaailnatlon  of  witnesses  as  he  himself  might  cons^lder  for  the  best 
interests  of  the  accnsed.  Further,  I  might  say  that  I  think  the  court  appre- 
ciates most  fully  the  position  of  the  counsel  and  desires  to  extend  to  him  any 
courtesy  o^  consideration  possible  under  the  rules  of  procedure  for  courts- 
martiaL 

By  counsel: 

We  want  to  thank  the  court  for  that  expreflsion,  and  again  asaure  the  court 
that  we  pnri)<^s€  in  the  future,  in  good  faith,  to  confine  ourselves  strictly  to  what 
Is  authorized  us  ns  counseL  m 

In  line  with  this,  another  separate  and  distinct  matter^  but  hearing  directly  fl 
upon  it,     Some  time  ago.  in  perHonai  conversation  with  the  president  of  this   ™ 
court  I  was  asked  whether  or  not  we  would  be  prepared  to  proceefl  with  the 
defense    immediately    uijon   the   clositig   of   the   proseention.    and    we    replied   ^ 
promptly  and  positively  "  Yes/*    And  It  Is  In  this  connection  that  we  wish  to  H 
give  you  the  history  of  what  we  have  done  In  regard  to  the  summoning  of  wit-  V 
nesses^members  of  the  Twenty-fifth    Infantry*     Our   purpose   In   summoning 
some  of  them  was  to  have  them  tell  their  side  of  the  story — we  know  fully 
wh&t  it  wUI  be — and  a  number  of  others  were  euiujuoned  for  tb#  purpoee  of 
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oonroboratiiiir  tbe  statementB  of  other  witnesses  of  the  proeecntlon  now  here. 
I  do  not  beUere^  In  all  frankness,  this  woold  hsTebeen  at  all  necessary  if  the 
prosecDtion  had  limited  Itadf.  as  it  announced  in  the  first  place,  to  the  eight 
original  witnesses.  We  now  consider  a  nombo*  of  than  necessary,  from  derel- 
opments  as  the  case  has  progressed,  and  we  feel  we  would  be  omitting  oar  duty 
not  to  have  some  of  these  witnesses  here.  They  were  summoned*  I  beliere. 
Captain  Hay,  on  the  IGth  of  the  month,  forwarded  in  the  usual  course,  and  to 
these  summons  we  leo^Ted  a  reply,  which  I  will  ask  the  Judge-adTOcate  to 
read,  with  Its  date. 

Judge-advocate  then  read  to  the  oourt  telegram  as  follows: 

Washingtoii,  D.  C  Fehnuurp  £6L 
Capt  Ghabus  B.  Hat,  Jr^ 

Judffe-Advooate^  Department  of  Texas,  San  Antonio,  Tex.: 

Befermce  subpoenas  for  witness  before  court-martia]  in  case  Major  Penrose, 
following  letter  received  from  Chairman  Committee  Military  Affairs,  Senate : 

**  We  find  on  examination  that  only  Mingo  Sanders,  Jacob  Frazier,  and  Samuel 
W.  Harley  are  still  present  in  Washington  of  all  those  for  whom  you  have  pre- 
pared subpoenas  inclosed  in  your  letter.  All  the  others  also  hare  been  present, 
haye  been  discharged,  and  hare  returned  to  their  homes,  leaylng  their  respective 
addresses  with  the  Sergeant-at-Arms  of  the  Senate.  The  three  witnesses  above 
mentioned — Sanders,  Frazier,  and  Harley — ^are  held  for  further  examination 
by  this  oonmiittee,  but  they  could  be  temporarily  dismissed  by  the  committee  if 
it  can  be  so  arranged  that  after  they  have  testified  before  the  court-martial  th^ 
may  retom  here  for  reexamination  in  two  weeks  or  so.  These  witnesses  who 
have  been  notified  they  are  to  be  subpoenaed  want  to  know  what  arrangements 
will  be  made  for  their  transportation.  If  you  will  kindly  advise  me  regarding 
this  point  I  will  be  much  obliged." 

Secretary  War  desires  to  know  what  your  wishes  are. 

McCain,  Military  Secretary. 

By  the  judge-advocate: 

At  request  of  counsel,  I  sent  the  following  reply  to  that  telegram.    This  was 
sent  the  following  day,  the  27tb  of  February,  I  think : 
^MHJTABT  Sbcbbtabt,  Washington,  D.  C: 

"Reference  your  telegram  26tb  instant  counsel  for  defense  informs  me  he 
would  like  subp<Bnas  forwarded  to  present  addresses  of  witnesses  with  re- 
quest for  service.  Testimony  of  Mingo  Sanders,  Jacob  Frazier,  and  Samud 
Harl^  can  be  taken  within  five  days  after  their  arrival  here,  and  they  can 
then  return  to  Washington.  Suggest  arrangements  be  made  with  Pay  I>^rt- 
nient  for  pajrment  of  mileage  of  said  witnesses  before  beginning  of  Journey,  and 
that  undersigned  be  notified. 

"Hat,  Judge-Advocate.*' 

By  counsel: 

I  would  state  that  this  being  sent  on  the  27th,  the  reply  was  not  received  or 
did  not  come  to  my  notice  until  Saturday  night,  the  night  of  the  last  session  of 
the  court 

The  judge-advocate  then  read  reply  to  last  telegram,  as  follows: 

Washingtow,  D.  a,  March  & 
Capt  Chas.  E.  Hat,  Jr., 

Acting  Judge-Advocate,  San  Antonio,  Tex.: 
Referring  your  telegram  February  27,  subpoenas  have  been  transmitted  to 
the  summary  court  officer,  Washington  Barracks,  with  Instructions  to  serve 
them  with  least  practicable  delay.    It  ia  not  practicable  to  furnish  transporta- 
tion in  advance  to  witnesses. 
By  order  Secretary  War: 

Ladd,  Military  Secretary. 

By  the  counsel: 

Now,  you  will  note,  may  It  please  the  court,  that  there  was  an  interval  of 
ten  days  between  our  first  calling  for  them  and  the  first  reply,  and  the  wit- 
nesses were  called  for  to  be  here,  as  I  understood — I  may  be  in  error — last 
Monday.    8o  it  was  the  day  after  the  men  were  summoned  to  be  here  that  we 
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pot  the  telegram,  the  first  notice,  and  there  was  a  delay  from  February  26  to 
March  2  in  reply  to  our  further  telegram.  Now,  we  have  conferred  together  in 
rcj^'jinl  to  this  iiintter,  and  the  only  solution  of  it  under  the  law  we  can  find  Is 
that  this  accuseil  must  put  up  either  this  amount  of  money,  either  on  deposit 
as  a  gunrunty.  amounting  to  at  least  $700  or  |S0O,  or  he  mnst  pay  out  that 
niiiount  of  money  to  buy  tickets  to  bring  the  necessary  witnesses  here ;  and  we 
r)i-oiK)sc  now  to  reduce  the  number,  taking  that  to  be  the  desire  of  the  court,  to 
the  minimum  on  the  question  of  the  events  that  have  been  thrashed  out  for  the 
past  five  weeks,  and  limit  ourselves  to  necessary  witnesses  to  corroborate  evi- 
dence; and  we  will,  as  soon  as  we  can  have  a  chance  to  study  it,  make  that 
list* out;  but  this  explanation  is  made  to  the  court  now  not  because  we  think 
you  can  help  us.  but  because  we  want  you  to  understand  exactly  the  position 
in  which  we  stand  and  the  attitude  of  mind  in  which  we  expect  to  approach  the 
subject  of  the  evidence  for  the  defense,  and  if  there  are  delays  we  want  you  to 
appreciate  and  understand  they  are  not  of  our  making. 

By  a  member  of  the  court: 

I  would  like  to  ask  whether  or  not  the  eridence  he  desires  can  te  taken  by 

deposition. 

By  counsel : 

Sc>me  of  It  possibly,  but  very  little,  but  I  would  prefer  to  answer  that  after  I 
havi*  studied  just  what  we  want  to  produce  by  the  witnesses.  Frankly  we 
want  to  say  to  the  court  we  want  to  avoid  depositions;  if  it  Is  possible,  we 
want  the  (Mjurt  to  see  these  witnesses  as  you  have  seen  all  the  other  witncnocs 

By  a  member  of  the  court: 

I  would  like  to  ask  counsel  tf  he  is  in  position  and  willing  at  this  time  to 
acquaint  the  prosecution  with  what  he  intends  to  establish  by  these  remote 

witnesses. 

By  counsel : 

We  will  look  It  over  and  be  in  position  to  state  to  the  court,  and  the  prosecu- 
tion, if  the  court  so  directs,  but  we  prefer  not  to,  unless  we  are  forced  to  do  It, 
outline  our  defense  until  after  the  prosecution  Is  closed.  That  Is  not  cus- 
tomary nor  fair,  but  we  will  if  the  court  desires  it,  but  we  don't  thhik  that  a  fidr 
way  to  conduct  a  case. 

By  a  member  of  the  court: 

We  ask  if  you  are  prepared  to  do  it,  with  a  view  of  the  prosecutton  being 
able  to  admit  all  or  part  of  the  evidence  to  be  testified  to  by  the  witnesses. 

By  counsel : 

We  are  well  aware  of  that,  and  we  know  the  value  to  be  attached  to 
admitted  evidence.  We  think  it  but  fair  that  this  court  see  these  witnesses 
who  have  been  testifying  and  are  testifying  before  the  country.  This  case,  we 
maintain,  is  way  l)eyond  the  ordinary  case,  and  we  don*t  feel — ^we  may  be  In 
error — that  a  court-martial,  and  I  say  this  with  more  or  less  trepidation — a 
court-martial  sitting  as  you  are  in  such  a  prominent  case,  should  avoid  having 
those  witnessc^s  here  if  it  Is  practicable — and  certainly  so  long  as  we  are 
willing  to  put  up  the  necessary  guaranty  to  bring  them  here. 

By  the  president  of  the  court: 

I  would  say  that  there  is  no  disposition  on  the  part  of  the  court— If  there  Is 
objection  I  won*t  say  this — to  allowing  such  time  as  may  be  necessary  to 
enable  the  defense  to  secure  the  presence  of  any  witnesses  that  the  defense 
themselves  may  feel  necfcssary  in  the  case.  There  appears  to  be  no  objection 
to  that  on  the  part  of  the  court. 

By  counsel : 

As  further  evidence  of  good  faith,  we  will  advise  the  court  now  that  we  will 
try  to  get  this  guaranty  or  the  money,  or  whatever  action  we  take — ^we  will 
try  to  get  off  by  wire  to-day.    We  are  gohig  to  do  all  we  can  to  avoid  dtiay. 
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By  a  member  of  the  oonrt: 

I  would  like  to  ask  whether  the  cotmsel  oontemplateB  bringftsi^  more  wltnessei 
than  those  three  who  are  in  Washington  City.  That  telegram  said  there  were 
three  still  there. 

By  counsel: 

I  might  state  rooghly  there  will  be  in  the  ylctaiity  of  eight    Major  Penrose 
^  has  figured  on  it  more  closely  than  we  have.    I  have  not  had  time  to  do  so. 

By  a  member  of  the  court: 

There  are  possibilitieB  that  these  witnesses  will  not  be  here  fbr  two  or  three 
weeks. 

By  counsel: 

I  don't  thhik  there  is  any  contingency  to  be  feared  of  that  sort  We  wanted 
the  court  to  know  what  has  been  going  on  Uiat  has  not  been  brought  to  your 
attention  before,  and  to  show  the  president  of  the  court  our  good  faith.  I 
think  they  will  be  here  this  week ;  hope  sa 

By  a  member  of  the  court: 

Can  the  defense  proceed  without  these  witnesses?  Are  there  any  witnessee 
here  at  aU? 

By  counsel: 

Oh,  yes:  we  will  proceed  right  along.  I  don't  think  there  will  be  any  hitch; 
but  we  want  to  prepare  the'  court's  mind  for  the  situation ;  we  want  to  show 
we  have  acted  in  good  faith  and  made  every  legitimate  effort  to  get  the  wit- 
nesses here  on'time 

By  the  president  of  the  court: 

I  would  like  to  call  the  attention  of  all  concerned  to  the  fact  that  the  proi^ 
Cution  is  not  yet  dosed. 

By  a  member  of  the  court: 

I  should  like  to  still  further  elaborate  on  the  point  the  member  has  made, 
that  the  counsel  for  the  defense  and  the  prosecution  will  take  up  the  question 
as  to  the  admission  of  evidence  that  is  proposed  to  be  brought  before  the  court 
from  witnesses  that  are  not  present  It  has  been  suggested  by  a  member  of 
the  court  and,  I  think,  counsel  admitted  that  it  could  be  discussed. 

By  the  president  of  the  court: 

Unless  there  is  objection,  in  order  to  save  time,  I  will  say  I  think  the  matter 
is  covered  by  the  decision  that  I  announced,  subject  of  course,  to  the  approval 
of  the  court,  that  the  court  felt  that  the  defense  was  entitled  to  such  wit- 
nesses as  they  believed  were  necessary  for  their  case 

By  a  member  of  the  court : 

Mr.  President  there  is  a  limit  to  both  prosecution  and  defense  in  all  criminal 
courts  we  have  any  knowledge  of.  The  prosecution  has  l>een  allowed  here  to 
go  on  almost  without  limit  It  is  the  ruling  in  criminal  courts,  as  I  remember 
and  understand  it  for  the  prosecution  to  establisli 

By  the  president  of  the  court: 

I  object  to  encumbering  the  record  with  discussions  of  this  matter,  and  will 
make  the  objection  right  now  that  this  will  be  stricken  out  and  not  con- 
sidered. I  object  to  further  discussion  in  open  court  of  this  question.  I  ask 
that  the  court  be  cleared. 

The  accused,  his  counsels,  the  reporter,  and  the  judge-advocates  thra 
withdrew  and  the  court  was  dosed,  ana,  on  being  opened,  the  presi- 
dent announced,  in  their  presence,  also  in  presence  of  witness,  as 
follows: 

I  am  instructed  by  the  court  to  announce  that  the  court  does  not  deem 
it  necessary  at  this  time  to  act  upon  the  request  of  counsel  for  the  defeoiti 
S.  Doc  402. 6a-l.pt  2 M 
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CROSS-EXAMIXATIOK  OF  MAJOR  BLOCKSOM  ODNTINTTED. 

Q.  Major,  from  what  we  were  discussing  when  the  court  adjourned 
on  Saturday — the  shots  that  entered  the  Cowen  house — ^from  what 
points  were  all. the  shots  fired  that  you  examined? — ^A.  From  what 
pointo? 

Q.  Well,  give  us  the  general  direction. — ^A.  I  have  ahready  de- 
scribed that. 

Q.  With  respect  to  the  house;  will  you  show  us  on  the  map,  that 
would  be  better? — ^A.  Some  of  the  shots  came  from  about  there;  of 
course  I  don't  know  how  close  to  the  fence  they  were  fired  from. 
Some  of  them  came  from  over  there,  possibly,     (indicated  on  map.) 

Q.  Did  these  bullets  enter  the  house  diagonallv  or  perpendicularly 
to  the  northeast  side  of  the  house? — ^A.  Most  or  them  entered  diag- 
onally, making  that  sort  of  an  an^e,  more  or  less. 

Q.  Then  thej  came  generally  from  east  to  west! — ^A.  Almost, 
though  some  or  them  must  have  gone  nearly  parallel,  because  I  re- 
member that  there  were  one  or  two  shots  in  this  back  wall. 

Q.  Were  any  fired  from  in  front  of  the  back  line  of  the  house — 
that  is,  the  line  that  runs  northeast  and  southwest? — ^A.  You  mean 
this  line? 

Q.  Yes. — A.  Some  of  them,  I  think,  undoubtedly  were  fired  from 
this  side — a  few  of  them. 

Q.  Did  any  of  them  go  into  that  northern  corner  room  of  the 
house? — A.  You  mean  this  room? 

Q.  Yes;  that  would  be  the  northern  comer. — ^A.  None  that  I 
recollect. 

Q.  So  that  all  of  them  entered  the  house  from  the  allOT  and  none 
of  them  struck  that  front  room.  Now,  then,  did  any  of  them  pass 
through  the  middle  room  of  the  house  there — ^the  front  room  I 
mean?— A.  This  one? 

Q.  Yes.— A.  I  don't  remember.  I  remember  that  one  shot  I  was 
speaking  of  vcsterday  striking  the  kitchen,  but  whether  it  penetrated 
the  inside  of  tliis  room — no  it  couldn't  have  penetrated  the  inside  of 
this  room ;  it  came  out  between  that  partition  and  the  door. 

Q.  You  can't  state  whether  one  or  more  or  exactly  how  many 
entered  that  rear  north  or  west  shed  room — east  ^ed  room  I  mean; 
the  east  shed  room  up  on  the  alley? — ^A,  You  mean  this  one? 

Q.  Yes. — A.  Nearly  all  the  shots. 

Q.  Struck  that  room? — A.  Struck  that  room.  I  think  all  of  them. 
I  believe  several  of  them  came  in  through  here;  through  this  dining 
room. 

Q.  Do  you  know  how  many  came  vertically  into  the  room  from 
that  alley? — A.  "What  do  you  mean  by  vertically?    This  way? 

Q.  Yes. — A.  My  impression  is  thcit  this  bureau,  which  I  spoke  of 
the  other  day,  had  its  hack  to  this  wall  that  comes  along  here. 

Q.  That's  the  partition  wall  separating  the  front  from  the  rear 
room? — A.  Yes;  and  that  would  make  the  direction  of  tiiat  bullet 
nearly  parallel  to  this  partition,  unless  that  bureau  was  in  a  diflferent 
position  when  fired  into. 

Q.  Or  unless  it  was  deflected  after  it  struck  the  outer  portion  of 
the  house,  eh  ? — A.  That  is  possible. 

Q.  I  think  you  stated  that  the  only  bullet  you  saw  in  that  house 
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was  the  one  that  struck  the  looking-glass  and  fdl  behind  itt — ^A.  Yes, 

Q.  Did  you  examine  tiiiat  particular  one? — ^A.  That  bullet? 

Q.  Yes. — ^A.  I  have  given  a  description  of  it. 

Q.  Did  vou  examine  to  see  how  many  marks  of  lands  on.  it? — 
A.  Yes;  there  were  the  marks  of  four  lands  on  it. 

Q.  And  no  more? — ^A.  No  more. 

Q.  You  didn't  state  what  kind  of  a  bullet  it  was,  did  you? — ^A.  It 
was  a  Sprin^eld  rifle  bullet. 

Q.  How  did  you  distinguish  that  from  the  Krag?— A.  By  its  nose; 
by  the  fact  that  there  were  no — ^well,  I  distinguished  it  afterwards.  I 
did  not  distinguish  it  at  the  time. 

Q.  Where. and  when? — ^A.  When  I  saw  what  Krag  bullets  were — 
the  difference  between  them  and  the  Springfield. 

Q.  Where  was  that? — A.  That  was  at  San  Antonio,  when  I  heard 
an  officer  testify  before  Mr.  Purdy — several  officers  I  heard  testify 
before  Mr.  Purdy,  and  when  I  saw  a  number  of  shells,  cartridges, 
Springfield  and  Krag.  This  same  bullet  was  there  shown  and  these 
differences,  or  differences  between  it  and  the  Krag,  were  shown  by 
other  officers. 

Q.  It  is  always  possible  to  distinguish  them-^a  Krag  from  a 
^  Springfield? — ^A.  It  is,  in  my  opinion,  imless  they  are  very  markedly 
disfigured  in  some  way. 

Q.  This  particular  one  was  disfigured,  as  I  recall. — A.  It  was  dis- 
figured at  the  base — ^flattened  at  the  base;  otherwise  it  was  nearly 
perfect,  as  I  remember. 

Q.  In  your  direct  evidence  you  said,  "  I  saw  pieces  of  a  jacket 
which  were  shown  by  Mrs.  Cowen  at  the  Decemoer  investigation; 
there  were  two  or  three  pieces — looked  like  bent  tin."  That's  another 
bullet  than  you  mentioned  ? — A.  That's  another  bullet. 

Q.  You  don't  know  where  that  struck? — A-  No. 

Q.  Did  you  examine  the  lands  to  see  how  many  marks  had  been 
made  on  that? — A.  No;  there  were  no  marks  at  all  on  that  of  that 
kind.  The  jacket  had  been  torn  off  and  it  was  all  bent  so  you  could 
hardly  tell  anything  about  marks.  I  don't  think  there  were  any 
marks  of  lands  on  those  he  had — very  small  pieces. 

Q.  I  want  to  take  up  the  Miller  Hotel,  ana  first  I  want  to  eliminate 
all  you  don't  know  personally  about  it.  You  didn't  examine  the  holes 
that  were  made  in  the  brick  in  the  front  part  of  the  hotel  ? — ^A.  You 
mean  on  the  Thirteenth  street  side  of  the  notel  ? 

Q.  If  you  call  that  the  side. — A.  There  were  none  in  the  front. 

Q.  I  had  in  mind  the  Thirteenth  street  side,  yes. — A.  I  only  exam- 
ined those  on  the  Thirteenth  street  side.  I  will  except  the  bullet  that 
entered  the  frame  of  the  door  next  the  corner  of  the  alley — the  frame 
of  the  window  next  the  corner  of  the  alley.  I  described  that  in  my 
evidence  the  other  day. 

Q.  It  was  not  clear  to  me,  is  the  reason  I  want  to  get  it  cleared  up 
now. — A.  That  was  in  the  third  story. 

Q.  Here's  a  picture  of  the  Miller  llotel  on  Thirteenth  street  (hand- 
ing witness  photograph).— A.  A  bullet  entered  the  framework  corre- 
sponding to  that  on  this  side.  (Indicates  a  third-story  window  in  the 
Miller  Hotel  on  the  Thirteenth  street  side  and  on  the  north  comer 
next  to  the  alley.)  That  bullet  went  thfough  that  framework  there 
(indicating  point  about  halfway  from  the  bottom  lintel  along  the 
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lower  sash  of  the  window).  This  bullet  went  through  that  frame- 
work, went  through  the  door  of  the  wall  which  runs  perpendicular 
to  this  outside  wall — probably  between  these  two  windows* 

Q.  That  is,  between  this  window  and  the  one  in  the  same  story 
toward  Elizabeth  street— the  second  w*indow  from  the  corner?— A, 
Yes;  it  went  through  the  door  opening  out  into  that  hall  at  which 
this  second  window— this  second  window  is  on  the  end  of  that  halh 
It  went  through  that  door  of  that  hall  and  went  into  the  ceiling  of 
the  hall    Where  it  went  then  I  don't  know. 

Q.  Went  into  the  ceiling  in  the  hall  ? — A*  Yes, 

Q.  WTiat  material  did  it  go  through  from  the  time  it  first  touched 
the  window! — A.  It  went  clean  through  the  window  frame;  possibly 
2  or  3  itiches  of  wood ;  then  through  the  door 

Q,  Did  it  go  through  any  brick  or  plaster? — A*  I  don't  think  it 
went  through  any  plaster  or  any  brick.  It  went  through  the  door^ 
probably  just  an  ordinary  door,  1  don't  know  exactly  how  thick,  and 
then  went  through  the  ceiling;  I  suppose  it  w^ent  clear  through. 

Q,  Was  this  ceiling  plaster  or  was  it  board  !^ — ^A*  My  remembrance 
is  it  was  board. 

Q.  How  were  these  various  holes  of  entrance  and  exit?--A-  As  I 
remember  it,  the  holes  of  entrance  and  exit  through  the  window  sash 
wasn't  very  marked;  that  is,  I  mean  it  was  not  rough  or  splintered 
much. 

Q.  The  same  size  both  sides! — ^A.  I  think  nearly  the  same  size  at 
entrance  as  it  was  at  exit,  although  I  am  not  positive  on  that  subject. 
The  hole  in  the  door  was  somewhat  enlarged^  as  it  went  through  di- 
agonally, 

Q,  How  much?— ^ A-  I  don't  remember.  And  I  think  the  hole  in 
the  ceiling  was  somewhat  larger  than  a  bullet  would  have  made  if  it 
had  gone  straight  through,  although  I  don't  positively  remember, 
I  know  I  saw  the  hole  very  easily  and  recollect  it. 

Q,  You  spoke  once  of  its  going  throu^jh  the  frame  of  the  window 
and  once  of  going  through  the  sash;  which  did  it  go  through,  or  did 
it  enter  both? — A.  I  think  it  went  through  the  frame. 

Q,  And  did  not  touch  the  sash  proper t^A.  No;  I  think  the  win- 
dow was  up,  and  I  don't  think  it  would  have  touched  it  if  it  had  been 
down, 

Q.  Now  J  so  you  will  understand  the  drift  of  my  question,  where 
did  you  estimate  that  particular  shot  came  from?^ — A.  I  estimated  it 
must  have  come  from  across  Thirteenth  street  somewhat  diagonally, 
near  the  opposite  corner*  On  the  map,  it  came  from  over  here  some- 
where. 

Q.  Then  it  was  ranging  upward  and  struck  the  house  dia^^- 
onally?— A.  Yes. 

Q*  Was  it  deflected  from  striking  the  window  frame  and  before  it 
struck  the  door? — A*  I  am  uncertain  about  that,  but  I  think  it  was 
slightly  deflected ;  but  I  can't  say  positively, 

Q.  That's  all  the  material  as  to  that  one*  Now,  what  other  one  do 
you  remember  having  examined  on  this  front  of  the  house! — A. 
There  weis  another  biulet  mark — described  to  me  as  a  l>ullet  mark — 
which  struck  the  brick  within  2  or  3  inches  of  this  other  mark  (indi- 
cating a  point  2  or  3  inches  toward  Elizabeth  street  from  where  the 
other  bullet  entered  the  same  window) « 
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Q.  Now,  did  you  examine  that  personally,  so  you  are  prepared  to 
say  in  your  opinion  it  was  a  bullet  hole?  If  not,  we  don't  want  to 
waste  tune  examining  about  it. — ^A.  My  belief  was  it  was  a  bullet 
hole.   • 

Q.  Will  you  describe  the  hole? — ^A.  It  was  not  a  large  hole,  as  I 
remember;  it  struck  nearly  on  the  comer,  on  the  edge  of  a  brick,  and 
made  a  hole — oh,  probably  2  or  3  inches  in  circumference  or  pos- 
sibly a  little  more,  and  possibly  an  inch  deep  at  its  deepest  part 
This  hole  might  have  been  larger;  I  am  simply  describing  it  irom 
memory. 

Q.  Were  there  any  evidences  of  lead  or  other  metal  in  the  hole  you 
saw? — ^A.  No;  I  didn't  see  any. 

Q.  Was  there  any  indication  it  had  gone  out  from  this;  and  if  so, 
in  what  direction — ^this  particular  one? — ^A.  I  had  the  impression 
that  it  must  have  dropped  out;  I  could  see  no'  evidence  of  its  having 
penetrated  and  gone  in. 

Q.  Did  you  locate  the  firing  point  as  to  that  bullet  in  your  investi- 
gation?— ^A.  I  imagined  it  must  have  come  from  some  point  diago- 
nally opposite — ^that*  is,  down  in  the  street — or  it  might  have  come 
from  a  considerable  distance  farther  away. 

Q.  You  have  no  ojpinion  on  that? — ^A.  No;  I  have  no  opinion, 
except  that  I  think  as  it  struck  the  comer — and  possibly  a  little  more 
of  that  which  is  out  of  sight — ^that  part  of  the  brick  out  of  sight,  in 
the  window  side,  that  it  must  have  come  from  some  point  toward  the 
alley.    Otherwise  I  could  not  tell  anything  about  where  it  came  from. 

Q.  In  other  words,  you  think  it  was  close  to  the  alley  and  dose 
to  Thirteenth  street.  Is  that  the  idea  you  wish  to  convey? — ^A.  I 
could  not  be  positive  of  that. 

Q.  As  I  imderstand  you,  it  couldn't  have  been  fired  from  very  far 
down  the  alley  toward  Twelfth  street. — ^A.  No;  it  couldn't  have  been 
fired  from  very  far  in  that  direction^  but  it  might  have  come 

Q.  That  is,  if  it  struck  very  far  mside  the  window  facing  side  of 
the  brick  itself? — A.  If  it  came  from  the  alley  at  all  it  must  have 
been  comparatively  close,  on  account  of  the  building  there  at  the 
comer  of  Thirteenth  street  across  from  the  hotel. 

Q.  That's  a  high  brick  building,  isn't  it,  nearly  as  high  as  the 
Miller  Hotel? — ^A.  I  don't  rememher  how  big  that  builoing  is;  I 
don't  think  it  is  as  high  as  the  Miller  Hotel,  out  it  is  a  good-sized 
building.  It  is  a  brick  building;  yes.  You  can  see  tlie  marks  there 
(indicating  on  photograph). 

Q.  Was  there  any  other  bullet  holes  on  that  face  that  you  exam- 
ined and  determined  were  bullet  holes? — A.  There  were  three  or  four, 
I  think  four,  the  first  time  I  was  down  there  that  were  described  as 
bullet  marks. 

Q.  Did  you  examine  them? — ^A.  I  did  not  examine  them  from 
anywhere  except  the  street,  and  I  can't  definitely  say  that  they  were 
bullet  holes,  except  they  were  pointed  out  to  me  as  bullet  holes  and 
I  thought  it  extremely  probable  they  were. 

Q.  1  think  you  said  you  saw  some  bullet  hole  or  holes  en  the 
other  side,  and  as  I  read  your  evidence — ^that  is,  on  the  alley  side — 
and  as  I  read  your  evidence  it  was  in  one  of  the  back  rooms — that  is, 
toward  the  garrison.    Is  that  correct? — ^A.  On  this  side? 

Q.  Yes;  on  the  alley  side. — ^A.  There  was  one  bullet  hole  through 
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a  window  mreen  and  window  sash.  There  was  one  biiHet  which  made 
holes  through  the  window  screen  and  window  sash  and  the  ceiling 
of  the  room  on  the  comer  of  Thirteenth  and  the  alley,  second  floor. 

Q.  Did  you  trace  that  bullet? — A,  Yes. 

Q,  What  did  it  first  go  through?— A,  Went  through  the  wire 
screen-  Then  through  the  lower  part  of  the  sash  of  the  lower  half 
of  the  window,  whicli  must  have  been  op  at  the  time.  Then  it  went 
through  the  ceiling-^ — - 

Q.  In  that  room  Inside! — A-  In  that  room.  It  went  into  a  room 
upstairs, 

Q«  Do  you  remember  the  material  that  the  ceiling  and  the  floor 
was  made  of? — A,  I  know  they  were  wood ;  that's  all  I  know. 

Q.  Then  where  did  it  go?— A,  Into  a  room  on  the  third  floor — at 
least,  I  think  I  saw  it  where  it  lodged  up  in  the  third  floor  in  a  bureau, 
although  I  am  not  positive  of  that — m  a  bureau  or  washstimd,  I 
don't  remember  much  about  the  hole  it  made^  however,  in  the  wash- 
Btand. 

Q.  Did  you  note  the  difference  in  the  holes,  ^f  any,  where  it  pene- 
trated the  sash  and  the  ceiling  and  the  floor  above,  and  so  on?-- A,  I 
don't  remember  definitely  anything  about  those  holes,  except  that 
I  thought  the  bullet  was  of  small  caliber, 

Q.  Unless  you  can  recall  it  we  don't  want  the  evidence  of  it  What 
window  specifically  on  the  second  floor  did  that  go  through? — A.  Mv 
impression  is  that  It  was  the  third  window^  from  the  corner,  altlioii^h 
it  might  have  been  the  second,  I  think  there  are  three  windows  m 
that  room  on  the  alley. 

Q„  (Looking  at  picture*)  Only  two  indicated  there*^ — ^A.  There  is 
another  one  on  the  other  side  of  that  projection  there.  That's  shown 
in  some  other  picture.    There  is  another  window  there  you  can't  see. 

Q.  It  was  the  rear  window  from  Thirteenth  street? — A.  I  think 
so,  although  it  may  have  been  the  second  one. 

Q.  It  is  the  second  one  thnf  shows  in  the  j)icture.  Tell  us  where 
you  located  the  firing  point  for  that, — A.  I  judged  that  that  must 
nave  been  fired — I  can  show  where  I  thought  it  came  from  (going  to 
map  on  wall).  I  thought  it  must  have  come  from  a  point  about 
(here,  or  possibly  a  little  farther  into  the  street^  or  it  might  have 
been  a  little  closer  to  the  window,  I  can't  tell.  I  think  it  wus  fired 
from  a  point  in  the  alley,  (Indicated  point  first  in  the  alley  toward 
the  garrison,  just  inside  the  mouth,  from  Thirteenth  street.) 

The  court  then  took  a  recess  until  2  o'clock  p.  m.^  at  which  hour 
the  members  of  the  court,  the  judge-advocates,  the  accused,  his  coun- 
sel, the  witness,  and  tlie  reporter  resumed  their  seats. 


CHOflfi-EXAMlNATlON  GONTINtTED  OF  THE  WITKESSj  MAJ,  A.  F*  BL0CK80M. 
QUESTIONS  BY  GOUNfitL  FOB  THE  AGCUSEB, 

The  judge-advocate: 

Before  proceeding  I  would  like  to  make  a  very  brief  statement  to  the  court. 

For  two  reai?ions  T  wish  to  reppnt  Bome  remarks  miide  JnformnlJy  h*^fore  tb«* 

court  by   me  thlw  morning.     FirBt,  beeanse  I   believe  all  the  members  of  the 

court  did  not  honv  or  did  not  understand  their  fuil  import:  8ei?ond,  beraus<>  I 

ellevG  the  reviewing  authority  ehoukl  be  possessed  of  the  i^iame  Inforniiitiori 

this  particular  as  the  court    These  remarks  were  not  m&6e  a  matter  of 
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record  this  morning.  I  want  to  say  again  that  I  had  at  one  stage  of  the  trial 
two  witnesses  who  were  presoat  in  the  Ck)wen  bouse  on  the  night  of  the  13tb 
of  August  These  witnesses  were  dismissed  temporarily  on  account  of  serious 
illness  in  their  family,  and  I  had  intended  up  to  tills  morning  to  summon  at 
least  one  of  them  again,  and  in  view  of  the  remark  of  counsel  that  he  intended 
to  curtail  the  list  of  witnesses  he  intended  to  introduce  and  also  the  desire  of 
the  court  in  this  same  particular,  I  announced  that  I  would  not  call  either  of 
these  witnesses  unless  the  court  desired  it  I  would  now  like  to  have  that 
appear  in  the  record. 

Q.  I  think  we  only  described  one  shot  on  the  alley  side  of  the 
Miller  Hotel,  and  I  think  with  that  we  finished  this  morning.  Were 
there  two  shots  in  there  that  you  examined  on  the  alley  sidet — A. 
Not  that  I  have  any  recollection  of. 

Q.  And  that  was  the  one  you  were  describing  on  the  second  floor? — 
A.  Yes,  sir. 

Q.  Third  window,  which  appears  to  be  the  second? — ^A.  It  was 
either  the  second  or  the  third ;  I  don't  know  which. 

Q.  You  didn't  go  inside  the  Starck  house  at  all? — ^A.  Yes;  I  went 
inside  the  Starck  house. 

Q.  Did  you  examine  the  paths  of  these  bullets  there — ^you  said 
you  saw  4  or  5  bullets,  as  I  understood  you,  from  the  outside? — ^A. 
From  the  outside 

Q.  Yes. — ^A.  I  only  saw  the  marks  of  2  or  8, 1  think,  on  the  inside, 
but  I  don't  remember  that  I  traced  their  path. 

Q,  You  don't  remember  close  enough  to  tell  what  they  went 
through  or  what  direction  they  were  fired  from? — ^A.  I  do  not. 

Q.  (Question  repeated.) — ^A.  My  impression  at  the  time  was  that 
they  were  fired  from  some  point  in  the  street;  that  is  all  I  remember. 

Q.  But  you  can  not  give  us  any  positive ^A.  I  can  not  give  any 

detailed  statement  about  them,  because  I  did  not  examine  them  very 
carefully,  and  my  remembrance  is  that  2  or*8  struck  so  high  that  they 
didn't  go  into  the  rooms  below. 

Q.  iGad  you  testified  that  the  Buby  Saloon  and  Tillman's  saloon 
were  one  and  the  same? — ^A.  That  is  my  recollection. 

Q.  Now,  you«testified  to  4  or  5  bullets  that  went  in  there? — ^A.  Yes. 

Q.  Now,  wiU  you  take  up  any  one  of  them  and  trace  its  course  for 
US?  First,  where  it  was  hit. — ^A.  One  of  these  bullets  was  pointed 
out  to  me  as  the  one  which  killed  Natus.  It  struck  the  wall,  which 
was  on  the  right  as  one  ^oes  in  from  the  rear  door,  probably  6  or  8 
feet  from  where  the  point  was  designated  as  the  one  near  which 
Natus  felL  This  bullet  hole  was  about  2^  feet  or  3  from  the  ground, 
and,  as  I  remember  it,  the  indentation  in  the  wall  was — I  don't  know 
that  I  can  describe  it--it  was  slanting  where  it  entered  and  the  point 
where  it  stopped  the  indentation  was  nearly  perpendicular  to  the 
surface;  Uiat  is  to  say,  suppose  this  was  the  wall,  the  indentation  was 
this  way,  and  it  was  more  abrupt — ^that  is,  it  didn't  go  that  way  at 
all;  it  went  this  way  and  that  way  (indicating). 

Q.  That  is,  it  turned  to  come  out,  so  to  speak? — A.  I  don't  know 
whether  it  came  out  or  not;  there  was  no  indication  of  the  bullet 
being*  there. 

Q.  What  kind  of  a  wall  was  that? — ^A.  A  brick  wall,  as  I  re- 
member. 

Q.  Then,  if  I  understand  you  correctly,  it  struck  that  wall  and 
came  out;  it  didn't  stay  in  the  brick  at  all? — A.  I  don't  know 
whether  it  stayed  in  there  at  all;  if  it  did,  it  was  picked  out. 
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Q.  You  never  saw  it! — A.  No, 

Q,  How  big  a  hole  did  it  make  and  what  kind  of  a  hole? — iu  Th« 
hole  was  about  2  or  3  inches  long  and  probably  a  couple  of  inches 
high  and  a  couple  of  inches  deep— may  not  have  been  quite  so  large 
eimer  way* 

Q,  Was  it  round  or  oval? — A.  It  was  pretty  hard  to  d^eribe. 

Q,  What  geometrical  figure  did  it  come  nearer  figuring  out? — A*  If 
,  you  will  let  me  make  a  drawing  of  it  I  can  show  better.  (Witness 
'  makes  drawing.)  If  that  was  the  wall,  suppose  the  bullet  came  from 
that  direction,  that  was  a  sort  of  cut  it  made  in  the  wall,  as  if  you 
would  cut  this  out — something  like  that,  as  I  remember.  If  you  cut 
that  all  through  (indicating  edge  of  leaves  as  per  mark  on  following 
page)  those  leaves  would  represent  something  like  the  cut  in  the  walL 
(Drawing  made  by  witness  on  following  page.) 

(The  figure  belowj  on  the  left-hand  side,  is  the  figure  as  made 
by  the  witness  in  eKplanation  of  the  last  question  on  the  preceding 
page,  drawn  identically  from  the  original,) 

Q.  This  is  the  face? — ^A*  No,  no;  it  went  into  this  faca  There 
is  the  face ;  it  went  into  that  edge  and  this  is  what  it  cut  out,  some- 
thing like  that 

Q.  You  don't  know  personally  whether  this  was  dug  out  or  not! — 
A*  X  don't  remember  what  was  said  to  have  been  done  about  that 
bullet;  I  have  an  indistinct  recollection,  too,  that  somebody  picked  it 
out 

Q,  We  don't  want  it'  if  you  don't  remember  personally*  Now, 
what  is  the  nest  bullet  hole  that  you  recall,  or  bullet  course? — ^A. 
There  was  one  bullet  which  went  through  one  of  the  windows, 

Q.  Of  the  saloon  i — A.  My  recollection  is  that  it  went  through  the 
glasa 

Q.  The  glass  of  the  saloon  proper? — A.  Of  the  front  of  the  saloon 
fronting  on  Elizabeth  street 

Q*  I  thought  these  shots  were  fired  from  the  alley!— A,  So  they 
were,  but  the  window — they  went  clear  through  the  saloon. 

Q.  What  did  it  strike  before  it  got  to  this  window? — A.  That  par- 
ticular bullet  I  don't  think  struck  anything,  because  it  seemed  to  be  a 
( pretty  clean-cut  hole,  as  I  rememl^er. 

Q.  In  the  front  window? — A.  Yes, 

Q,  You  know  nothing  further  about  that? — A.  No;  I  daa*t  know 
where  it  went^ 

Q-  Take  up  the  next  one. — ^A*  Then,  as  I  remember^  there  was  in 
that  right-hand  comer  of  the  room,  looking  toward  Elizabeth  street— 
of  the  front  room  of  the  saloon — ^there  was  a  mark  of  another  bullet 
very  near  the  comer, 

Q.  How  did  that  get  into  the  front  room  of  the  saloon! — A.  I 
don't  know;  I  remember  when  I  was  in  there  speculating  as  to 
whether  it  could  have  come  from  the  door — that  back  door — and  if  it 
did  come  from  that  back  door  outside  it  had  a  very  narrow  margin  to 
get  around  a  corner  wliich  was  there  in  the  inside  of  the  saloon,  I 
remember  my  impression  was  that  it  would  hardly  have  room  enough 
if  fired  from  the  outside  of  that  door  in  the  alley. 

Q.  Did  you  find  any  further  trace  of  this! — A,  No;  I  dont  know 
whether  that  one 

Q-  Let  me  understand  you  right  here  and  get  it  of  record.  Yon 
wpeak  ot  front  room^ — how  many  rooms  were  there  to  Uiat  saloon  t — A. 
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As  I  remember  it,  Uiere  was  a  front  room  where  the  bar  was  and 
where  white  people  were  supposed  to  congregate;  then  there  was  a 
bar  directly  in  the  rear  of  this^  and  there  was  some  sort  of  a  parti- 
tion "between  them ;  I  don't  think  it  was  a  very  thick  partition — ^it 
could  not  have  been  perfectlv  opaque. 

Q.  Could  you  make  a  little  ground  plan  showing  the  relative  size 
of  those  rocMns,  from  your  recollection,  and  showing  where  the 
bullets  went? — ^A.  I  don't  know  whether  I  can  make  one  perfectly 
or  not. 

The  judge-advocate: 

Mr.  Fitch  was  down  there  and  made  a  sketch  of  that  place,  and  yon  may  use 
that 

Counsel  for  the  accused : 

I  simply  want  the  witness  to  say  what  he  knows  about  it ;  that* s  alL 

The  judge-advocate: 

It  is  in  my  office ;  we  can  send  for  it  if  you  want  it 

Counsel  for  the  accused: 

It  won't  take  but  a  few  minutes  to  send  for  it  I  want  to  understand  the 
course  of  that  bullet  myself. 

The  judge-advocate: 
I  wUl  do  so. 

A.  I  have  made  a  sort  of  rough  sketch  of  it — something  like  I  remem- 
ber of  it,  what  I  remember  it  was.  There  is  the  front  of  the  saloon  about 
there;  this  is  the  door,  I  think,  about  there;  that  window  was  here; 
here  was  that  comer  which  I  have  just  been  speaking  of;  here  was 
the  back  door.  Now,  I  don't  remember  exactly  where  that  cistern 
was,  near  where  Natus  fell.  It  was  somewhere  in  that  vicinity. 
He  fell  about  here,  where  that  bullet  struck,  which  I  have  described 
as  being  over  here  somewhere — ^the  one  I  described  just  a  moment  ago 
as  having  made  that  big  indentation  in  the  wall.  Now,  the  other 
bullet  I  described  as  going  through  the  window  was  about  there,  I 
think.  The  bullet  which  struck  about  here — I  don't  know  whether 
it  struck  this  wall  or  that  wall;  I  think  it  was  this  wallj  anyway,  it 
was  very  near  the  comer — ^it  was  questionable  in  my  mind  whether 
a  bullet  fired  from  the  outside  of  that  door  could  have  gone  in  that 
direction  without  striking  that  comer. 

Counsel  for  the  accused : 

Will  the  court  wait  a  moment  or  two  until  we  get  that  plat?  It  is  supposed 
to  be  correct  and  let  us  have  it  marked  on  there. 

The  court: 

That  may  be  introduced  when  he  gets  here. 

Q.  Now,  that  is  the  third  shot,  I  think? — ^A.  That  was  the  third 
shot.  Then,  I  remember  at  least  one  other  shot,  possibly  two — ^that 
is,  the  marks  of  one  other  shot,  possibly  two — striking  some  boxes 
that  were  to  the  right  of  the  front  door  as  you  look  out  to  the  front, 
but  I  have  an  indistinct  remembrance  of  what  these  marks  were. 

Q.  May  I  interrupt  vou  there?  I  would  like  to  read  your  direct 
evidence  on  that  to  refresh  your  memory.  Thw  ask  you  about  the 
saloon  and  stated:  ^^What  did  you  find  there!— A«  I  found  there 
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the  marks  of,  I  think,  4  or  5  bullets;  one  entered  from  the  wall  to 
the  right  of  the  cistern  in  the  back  part  of  the  saloon  as  you  enter 
from  the  rear," 

A.  That  is  the  one  I  have  been  describing. 

Q.  (Continued  reading.)  "  Evidently  this  bullet  had  been  fired 
from  a  point  near  the  doorway.  Q.  And  then  what  else  did  you  find 
there  ? — A.  I  found  the  marks  of  some  bullets  on  a  lot  of  boxes  which 
were  in  the  front  part  of  the  saloon,  to  the  left  of  the  door  as  one 
enters  from  Elizabeth  street,  and  I  saw  the  marks  of  one  bullet  tihat 
had  gone  through  one  of  the  windows  in  the  front,  and  I  think  I 
saw  the  marks  on  one  or  very  near  the  wall,  or  more  near  the  comer 
of  them.  I  am  not  positive  about  that"  Now,  you  have  described 
the  one  that  struck  the  brick  outside  and  the  one  that  went  through 
the  window  and  the  one  that,  I  understand,  went  through  the  door 
that  we  dropped  the  examination  of  just  now. 

(Here  the  witness  is  handed  a  penciled  drawing  of  the  saloon  in 
question.) 

Q.  That  is  supposed  to  be  the  cistern? — ^A.  Yes;  right  there  was 
the  cistern;  then  Natus  fell  right  there.    What  is  the  s^e  there! 

Assistant  judge-advocate: 

That  scale  Is  iipproxinmtoly  sui  inch  to  10  feet 

A.  That  can  not  be  right,  then,  because  he  only  fell  a  short  distanoe 
away  from  the  door,  not  more  than  20  or  25  feet.  Here  is  where 
Natus  fell;  if  it  is  an  inch  to  10  feet,  he  would  have  fallen  50  or  60 
feet  from  the  door,  and,  as  a  matter  of  fact,  it  wasn't  more  than  80 
feet  at  the  iVost. 

Assistant  judge-advocate: 
This  was  very  roughly  drawn. 

A.  I  think  that  certainly  is  wrong,  because  it  certainly  wasnt 
45  feet  from  the  door  that  he  fell.  I  may  be  mistaken  about  tliat, 
but  I  am  pretty  sure  it  wasn't  that  far.  This  is  the  comer  to  which 
I  refer.    As  1  reniomlx^r  it,  this  wall  ended  about  there. 

Q.  Now,  whereabouts — where  was  the  pathway  of  that  bullet  that 
you  thoitiJ:ht  couldn't  get  out?  That  is  to  say,  show  where  it  went 
m. — A.  If  it  came  from  this  door 

Q.  That  is  the  door  leading  from  the  alley  into  the  back  partt — ^A. 
Into  the  rear  of  the  saloon.  If  it  came  through  that  door,  it  was 
very  much  of  a  question  in  my  mind  whether  it  could  have  reached 
the  point  where  it  did  without  striking  this  corner. 

Q.  Indicating  by  this  corner,  the  right-hand  corner  of  the  saloon 
as  you  look  toward  Eliziiln^lii  street  and  directly  on  Elizabeth 
street  ? — A.  Well,  this  corner  is  inside  the  saloon. 

Q.  The  inner  inside  corner.  It  must  have  passed  through  how 
many  doorways  or  openings? — A.  These  openings  are  indemiite  in 
my  mind.     I  think  they  were  prettv  wide. 

Q.  Now,  what  is  the  course  of  the  next  bullet?  Where  were  the 
boxes  that  you  refer  to? — A.  The  boxes — ^they  were  on  the  right  of 
the  door  as  you  look  toward  Elizabeth  street,  and  I  think  they  ex- 
tended pretty  near  to  the  corner. 

Q.  Ilave  you  any  definite  recollection  about  any  one  of  those  shots 
that  went  into  the  boxes? — A.  No;  I  have  not;  they  were  pointed 
out  to  me,  but  I  have  forgotten  how  they  looked. 


MAB.  4, 1907.1  AFFRAY  AT  BBOWNSVILLE,  TEXAS.  689 

Q.  You  have  no  recollection  about  the  bullets,  or  what  shape  they 
were  in? — A.  No:  I  did  not  see  the  bullets. 

Q.  You  testified  that  you  examined  those  in  the  Garza  house,  too, 
didn't  you? — ^A.  Examined  what? 

Q.  The  bullet  holes  in  the  Garza  house. — ^A.  Yes,  sir;  the  house 
inhabited  by  Mr.  Ygnacio  Garza. 

Q.  Yes;  across  the  alley  from  the  Cowen  house? — ^A.  Yes. 

Q.  Did  you  trace  the  course  of  those  bullets? — ^A.  I  did  of  one  of 
them,  and  there  was  only  one  mark  of  the  other  one. 

Q.  That  particular  bullet  didn't  go  inside? — ^A.  No;  that  one  did 
not  go  inside. 

Q.  What  was  the  course  of  that  particular  bullet,  the  first  bullet — 
I  mean  the  one  that  went  inside? — A.  Struck  the  outside  wall,  a  little 
above  the  floor  of  the  comer  room  of  the  house,  the  comer  on  Four- 
teenth street  and  the  alley;  it  was  on  the  alley  side  that  it  struck. 
It  went  through  that  wall,  and  I  was  shown  the  leg  of  a  chair  which 
it  went  through — ^that  is,  which  it  is  supposed  to  have  gone  through— 
and  the  bottom,  I  think,  of  the  washstand  or  small  bureau  which  it 
partially  penetrated.  Mr.  Garza  gave  me  the  single  piece  of  what  he 
said  was  part  of  the  bullet.    It  appeared  to  me  to  oe  of  bent  tin. 

Q.  You  couldn't  identify  the  bullet  from  which  it  was  taken*,  could 
you? — ^A.  No;  I  only  know  from  what  I  found  out  afterwards  that 
this  was  almost  certainly  a  piece  of  what  is  on  the  steel  jacket  of  a 
bullet  • 

Q.  You  couldn't  tell  whether  it  was.  as  far  as  the  part  that  was 
shown  to  you — couldn't  distinguish  it  irom  the  general  run  of  steel- 
jacketed  bullets? — ^A.  Well,  it  was  very  similar  to  the  rear  end  casing 
of  the  Springfield  rifle  bullet  which  I  have  seen ;  it.was  the  same  color. 

Q.  But  there  wasn't  enough  there  to  enable  you  to  swear  posi- 
tively?— ^A.  I  can  only  say  that  it  had  a  similar  round  hole  in  it, 
which  is  very  similar  to  the  hole  in  the  rear  of  the  casing  of  the 
Springfield  bullet;  it  was  the  same  color.  It  is  what  is  called  the 
steel  jacket;  it  is  copper  colored,  and  I  believe  it  is  made  of  what  is 
callea  cupro-nickel. 

Q.  Identify  those  bullets  for  us,  won't  you?  (Counsel  hands  wit- 
ness several  cartridges.)  Before  you  do  that  let  me  ask  you,  did  you 
locate  the  point  from  which  that  bullet  was  fired? — A.  No;  I  don't 
think  I  did.  That  bullet  was — I  can  not  describe  that  very  well; 
I  can  show  it  on  the  map  better,  I  think. 

Q.  All  right,  if  you  will. — ^A.  (Witness  goes  to  ma]).)  That  bullet, 
as  I  remember  it,  entered  the  house  about  that  point;  it  took  a  course 
about  something  like  that  (indicating). 

Q.  It  was  diagonal,  was  it? — ^A.  Xt  was  slightly  diagonal;  not  to 
any  marked  extent. 

A  member  of  the  court: 

I  would  like  to  have  the  witness  indicate  that  again. 

A.  The  bullet  entered  about  here;  it  came  from  some  point  out 
here,  in  that  direction.     That  is  the  Garza  house. 

Q.  What  did  that  penetrate? — A.  It  penetrated  this  wall,  which 
was  weatherboarding,  I  think,  on  the  outside,  and  I  don't  know  what 
the  inside  was.  It  struck  a  chair  about  this  point,  and  entered  a 
bureau  or  small  washstand  about  there.    That  other  bullet  must  have 
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come  from  over  here  farther  and  struck  the  wall  about  there,  the 
foundation,  and  made  an  indentation.  That  is  the  only  mark  of  tliat 
bullet  I  saw.  ^ 

Q*  What  kind  of  a  chair  leg  was  that  that  it  struck;  can  you  gire  us 
an  idea! — A-  As  I  remember  it,  it  was  something  like  that  chair  over 
thera 

Q.  An  ordinary  barrack  chair! — A.  Yes;  mi  ordinary  barra<^ 
chair. 

Q.  It  went  through  the  leg  of  it? — A*  It  went  through  the  leg  of 
it,  and  I  think  it  touched  some  other  point  of  the  chair;  I  don't  re- 
member what^  but  the  principal  part  was  on  this  leg;  I  think  it  split 
the  leg. 

Q.  Can  you  recall  definitely  any  other  part? — A.  I  am  pretty  sure 
it  struck  some  other  part,  but  I  do  not  remember  what 

Q.  Have  vou  any  idea  of  metal  in  your  mind !— A.  No ;  I  think  it 
struck  wood. 

Q,  Do  j^oo  remember  where  it  struck  the  bureau! — A.  I  think  it 
went  partially  through  the  bottom  of  the  bureau,  and  Mr.  Garaa, 
as  I  remember  it,  said  he  found  these  pieces,  ^r  this  one  piece^  which 
was  afterwards  separated  into  several.  In  looking  at  it  I  pulled  it 
apart.  I  think  he  said  he  found  it  on  the  floor,  possiblv  'in  this 
bureau,  but  my  recollection  is  he  said  he  found  it  on  the  floor;  but 
where  the  rest  of  the  bullet  went,  I  don't  know, 

a  You  didn't  find  it?— A.  No,  sir. 

Q,  Now^  will  you  identify  those  bullets  and  tell  what  they  are! 
They  are  in  pairs,  I  think,*  Major  .—A,  These  two  bullets  (marked 
*'A")  I  think  are— I  only  know  from  what  I  heard  afterwards;  that 
is,  after  making  the  investigation — I  think  these  afe  bullets  issued 
to  the  guard  for  guard  purposes-^Springfield  rifle  bullets— though 
I  don't  claim  to  know  definitely  what  those  lead-colored  bullets  are. 
That  (marked  *^  B  ")  I  think  js  the  reduced-range  bullet,  used  in 
target  practice,  though  I  don't  really  know  what  it  is;  Springfield,  I 
think;  at  least  it  has  the  mark  to  indicate  the  Springfield  bullet.  H 
There  are  two  of  them.  These  are  (marked  '*  C  ")  Sprmgfield  rifle  " 
cartridges;  they  are  made  by  the  Union  Metallic  Cartridge  Company, 
and  I  believe  have  a  blunter  nose  than  those  made  by  the  Franfeford 
ArsenaL  This  cut  in  this  cartridge,  I  don't  know  anything  about 
that;  I  don't  think  it  is  in  the  regular  cartridge — ^that  is,  in  the 
Springfield;  it  may  be  in  all  these  guard  cartridges,  reduced  chargei 
or  whatever  you  call  them,  but  the  nose  of  this  bullet  seems  to  me  a 
little  blunter. 

Q,  Than  the  Frankford  Arsenal  nose! — ^A.  The  Frankford  Ar- 
senal bnllet;  it  is  more  like  the  Krag-  These  (marked  '^D'*)  I 
think  are  regular  Krag  bullets. 

Counsel  for  the  accused : 


If  there  la  no  objection 
and  they  are  marked*  **A/*  *' 


we  win  Introduce 
B,"  '  C/'  and  "  D." 


tbese  cartridge*.  Captain  Ht/, 


I 
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Q,.  Now,  the  Krag  bullet  is  blunter  than  the  Springfield? — A.  All 
those  that  I  have  examined  have  been^  and  I  have  examined  them 
down  in  the  company  ordnance  storeroom. 

Q*  I  notice  that  you  say  so  in  your  direct  evidence  here*  in  looking 
over  that,  and  I  wanted  to  make  siu^  of  that, — A.  Y^,  I  woula 
like  to  add  somethirife  to  my  testimony. 
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Q.  Certainly. — ^A.  I  think  that  short  cartridge  is  what  is  called 
"  gallery  cartridge,"  used  for  gallery  practice. 

'    REDIBECT  EXAMINATION. 
QUESTIONS  BY  THE  JUDGE-ADVOCATE. 

Q.  Major,  I  want  to  ask  you  a  question  about  the  so-called  Purdy 
investigation.  In  taking  the  testimony  before  this  investigating 
committee  was  every  word  taken  down  by  a  stenographer,  or  were 
only  the  salient  pomts  culled  out  and  reduced  to  the  form  of  an 
affidavit? — ^A.  My  recollection  is  that  every  word  was  taken  down 
bv  a  stenographer;  at  least  it  was  in  my  presence;  I  was  not  there 
all  the  time. 

Q.  Now,  you  said  you  did  not  investigate  the  Evans  and  Tate 
affairs  further  than  to  get  at  the  feeling  of  the  soldiers,  and  that 
Major  Penrose  and  Captain  Macklin  told  you  what  this  feeling 
was? — ^A.  I  don't  think  I  said  that  exactly. 

Q.  (Reporter  reads  previous  question.) — ^A.  Feeling  between  the 
soldiers  and  citizens  is  what  I  meant  to  say. 

Q.  Now,  will  you  tell  us  what  Major  Penrose  described  as  this 
feeling? — A.  Well,  he  described  only  his  resentment  at  the  manner 
in  which  the  men  had  been  treated  in  this  Tate-Newton  affair  for 
one,  I  think  the  Baker-Reid  affair  for  another,  the  refusal  of  bar- 
keepers to  allow  men  to  drink  at  the  bar  with  white  people,  the  Tate- 
Evans  affair 

Q.  The  Tate  and  Evans  affairs? — ^A.  I  mean  simply  the  Evans 
affair.  'And  he  expressed  his  own  resentment  only,  however. 

Q.  Did  you  ever  have  occasion  to  inspect  officially  the  Twenty-fifth 
Infantry? — ^A.  Before  this  time? 

Q.  Yes,  sir. — A.  No. 

Q.  How  did  you  get  your  impression  that  they  were  a  well-drilled 
and  well-disciplined  commana  if  you  never  inspected  them  offi- 
cially ? — ^A.  Well,  I  got  it  probably  from  seeing  them  and  probably 
from  reading  about  them,  and  possibly  from. hearing  the  officers  them- 
selves speak  about  the  regiment  while  I  was  there. 

Q.  lou  did  not  derive  this  information  first-hand? — A.  I  think 
probably  I  did  before  I  went  there,  but  I  can  not  remember  where 
or  when;  I  know  I  had  the  impression  that  it  was  a  good  regiment. 

Q.  Now,  let  us  come  down  to  the  matter  of  this  solitary  confine- 
ment business.  Will  you  tell  me  whether  or  not  there  are  a  lot  of 
old  barracks  or  scimething  over  on  the  east  side  of  the  reservation  ? — 
A.  Well,  there  was  an  empty  barracks  east  of  C  Company  which 
was  not  used  at  that  time. 

Q.  I  am  asking  as  much  for  my  own  information  as  that  of  the 
court  Wasn't  at  one  time  Fort  Brown  considerably  larger? — ^A. 
Yes;  there  were  quarters  for  artillery  and  cavalry. 

Q.  Are  they  still  on  the  reservation  ? — A.  Yes,  sir. 

Q.  Are  they  still  being  used  ? — A.  Yes ;  a  good  many  of  the  houses 
are  being  used  as  quarters  for  noncommissioned  officers  and  men,  the 
barracks  are  used  for  storehouses. 

Q.  CJould  not  some  of  those  buildings  have  been  used  for  purposes 
of  solitary  confinement? — A.  I  think  they  could;  those  barracks  could 
have  been  used  for  that  purpose. 
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Q,  Now,  yoii  made  a  statement  which  is  before  the  court  that  you 
thought  the  call  to  arms  was  sounded  too  early  during  the  firing  to  be 

fenuine;  then  you  were  a^ked  by  counsel  for  the  defense  if  jfou  knew 
lajor  Penrose  had  given  an  order  for  the  sounding  of  this  call  to 
arms  you  would  change  your  opinion  in  that  respect* — A,  Providing 
the  order  had  gotten  to  the  sergeant  before  he  blew  the  call,  before 
he  had  the  call  blown* 

Q<  But  if  you  knew  the  call  was  blown  before  the  order  was 
received,  ivould  you  still  cliange  your  opinion! — ^A*  No;  I  would  not 

Q*  How  long  were  you  in  Brownsville  altogether^  Major^ — about 
how  many  days? — A*  The  first  time? 

Q.  Altogetberj  both  times,  especially  the  first  tii^e!— A*  The  first 
time  I  wtis  there  from  the  night  of  the  IBtli  of  August  until  the 
moming^  of  the  4th  of  September;  that  would  be  about  sixteen  days, 
nearly  sixteen  days. 

Q,  During  those  sixteen  days  did  you  ever  see  anyone  on  the  streets 
wearing  soldiers'  uniforms! — ^A*  I  tlon't  believe  I  ever  saw  more  than 
half  a  dozen  people* 

Q.  ^Vhat  class  of  people— that  isj  men,  women,  or  children ! — A,  It 
denied  to  me  they  were  principally  boys,  and  possibly  Mexicans. 

Q*  What  articles  or  imiform  predominated,  if  you  remember  ?— A. 
I  don't  tbiok  any  of  them  predominated ;  they  hacl  otje  or  two  articles 
of  clothing  that  I  saw.  There  were  not  any  of  them  completely 
dressed- 

Q.  In  what  condition  of  this  uniform — that  is  to  say,  was  it  new  or 
otherwise?— A.  It  wasn't  new;  it  was  old. 

Q,  ^VTiat  might  be  called  tmserviceable  or  not! — A,  I  should  say  so. 

Q-  Now,  you  made  all  answer  to  a  question  about  the  oflicer  not 
giving  you  information  as  to  examination  of  ammunition,  and  ^oir 
stated  tliat  this  was  negative;  counsel  asked  if  that  was  not  negative; 
you  answered  yes.  Do  you  want  to  add  to  or  amend  that  answer  in 
any  way! — A.  It  was  negative,  of  course,  in  a  measure,  but  it  indi- 
cates to  me  now  that  they  should  have,  or  it  seems  to  me  now  it  was 
thWir  duty,  to  tell  me  if  they  had  made  such  an  investigation- 

The  judge-advocate; 

Before  proceeding  further  witb  the  e:xaiiiiniitlon  of  this  witness  T  wisb  to  make 
a  etjitement  to  the  (^im%  whk-h.  of  course,  in  not  evidence  -  It  Is  merely  a  stute- 
nieiit  of  the  prosecution,  t!mt  In  vtew  of  tlie  fat.-t  thnt  this  witness,  asf  w€U  as 
have  several  others,  has  testified  coneeruiug  the  finding  of  shells^,  bullets*  and 
other  articles  of  like  nature  In  Drownsvllle.  the  ctjurt  maj  be  possibly  oiystl* 
fled  why  tlie?e  a^rticlps  are  not  intrwluced  now^  hb  evidence  before  this  court 
1  wish  to  say  to  the  court  thdt  the  prosecution  has  made  two  attempts  to  secure 
these  articles*  such  as  bulletp,  shells*  etc^  hut  has  been  Informed  by  the  offlclals 
at  Wof^hlngton  that  they  are  now  in  the  hands  of  the  Senate  committee,  whicb 
is  Investigating  the  so-called  Browns vllle  a^alr,  and  are  not,  therefore,  availaiite 
for  evidence  before  this  eourL 
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QUESTIONS   BY  THE  ASSISTANT   J UIME- ADVOCATE 


Q.  With  reference.  Major  Blocksom,  to  the  last  question  on  page 
1379  [652]  of  the  record,  viz,  ''Are  you  Mire  they  did  not  tell  jou  timt 
they  hadn't  done  this?  '"  to  which  your  answer  was  "  No."  Do  you 
desire  to  make  any  f urdier  statement  on  that  point— this  is  merely  Ui 
correct  an  error  in  the  record* — A.  I  think  that  is  an  error  in  the 
record.    At  least^  on  reading  it  aver  I  know  that  to  the  best  ol  my 
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recollection  they  never  said  anything  to  me  about  the  matter.    My 
answer  should  have  been  "  Yes." 

Counsel  for  the  accused : 

Will  you  make  it  clear— the  connection? 

Q.  I  will  read  the  previous  question.  The  previous  question  was, 
"Did  you  make  a  personal  examination  of  this  evidence  and  the  con- 
ditions there  to  find  out  whether  they  had  made  an  honest  effort  to  as- 
certain whether  this  ammunition  had  been  secured  from  their  sup- 
plies?— A.  No;  I  made  no  effort,  because  I  was  convinced  they  would 
have  told  me  they  made  such  an  effort  before  this  thing  occurred." 
Then  followed  the  question  which  has  been  just  changed  by  the  wit- 
ness. In  the  next  to  the  last  question,  on  page  1386  [655]  of  the 
record,  with  reference  to  one  of  the  bullets  that  entered  the  Yturria 
house — ^in  fact,  the  bullet  that  went  into  the  cistern  on  the  farther  side 
of  the  house — the  question  is,  "  How  much  lower  than  the  lintel  was 
the  point  where  it  entered  the  house  proper?  "  The  answer  is,  "  Pos- 
sibly 2  or  3  inches;  not  quite  so  much,  possibly."  Is  that  as  you  wish 
to  leave  it? — ^A.  I  understood  the  question  to  be  just  the  opposite  of 
what  it  is. 

CSounsel  for  the  accused: 
That  was  the  intent 

A.  That  is,  the  hole  in  the  wall  was  lower  than  the  linteL  That 
should  have  been  the  effect  of  my  answer. 

Q.  For  your  answer  to  be  proper,  how  would  that  question  have 
to  read? — A.  The  question  is,  How  much  lower  was  the  lintel  than 
where  the  point  it  entered  the  house  proper,  and  my  answer  would 
be  not  lower  at  all.  The  lintel  was  2  or  3  inches  above  the  point 
where  the  bullet  entered  the  house. 

Counsel  for  the  accused : 

Ui  this  connection  I  will  state  to  the  court  that  the  Intent  was  to  locate  the 
bullet  hole  with  respect  to  the  lintel.  The  stenographer  must  have  gotten  it 
wrong. 

A.  If  that  is  true,  I  want  to  correct  that,  too.  When  I  originally 
testified  about  that  hole  I  think  I  said  it  was  2  or  3  inches  lower  than 
the  line  of  sight  through  the  groove.  That  would  make  it  still 
lower — below  the  level  of  the  lintel — because  the  line  of  sight  from 
the  groove  was  slightly  downward. 

Q.  On  page  53  of  the  pamphlet,  entitled  "  Discharge  of  Enlisted 
Men  of  the  Twenty-fifth  Infantry,  Brownsville  Affray,';  appears  tele- 
gram marked  "  B',"  which  has  been  introduced  in  avidence  and  in 
which  the  following  sentence  occurs — this  telegram,  by  the  way,  is 
the  one  sent  by  Major  Blocksom,  dated  August  20,  1900,  and  ad- 
dressed to  The  Military  Secretary,.United  States  Army:  "Although 
act  probably  preconcerted,  do  not  think  commanding  officer  could 
have  foreseen  it."  Will  you  state  whether  you  meant  by  that  this 
particular  act  or  he  could  have  foretold  there  might  have  been 
trouble? — A.  I  meant  this  particular  act  of  the  shooting,  as  I  think 
I  reported  the  act  to  be. 

Q.  In  the  cross-examination.  Major  Blocksom,  it  was  brought  out 
that  you  made  some  statements  with  reference  to  a  report  that  you 
heard  about,  alleged  to  have  been  made  by  a  corporal  of  C  Company 
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to  the  effect  that  he  had  seen  some  men  across  the  street  the  night  of 
the  13th,  or,  rather,  early  in  the  momin^  of  the  14th.  I  would  like 
to  know  what  the  basis  was  for  that  belief,  whether  it  was  from  in- 
formation received  from  Major  Penrose  at  that  time  or  have  you 
formed  it  since! 

Counsel  for  the  accused : 

We  object  to  any  answer  to  it  until  the  record  baa  been  referred  to.  We 

didn't  bring  out  any  tilings  as  T  recnH,  where  be  talked  to  this  man,  and  tny 
recollection  is  vety  clear.  We  did  bring  out  the  fact  that  a  certain  corporal 
did  report*  or  was  sent  out  to  exnniino  the  post  and  he  was  of  Company  C ;  bat 
I  can't  recall  any  Btieh  examlnatfon  or  evidence  as  baa  been  quoted  tbereu 

Assistant  judge-advocate: 

If  the  counsel's  objection  Is  only  to  the  form  of  the  queatlon^^ 

Counsel  for  the  accused; 

That  la  alL 

The  assistant  judge-adTocatet 

I  will  change  It,  and  ask  Major  Blockwm  what  his  basis  wa«  for  any  state- 
ment  that  he  made  In  here  with  reference  to  that  corporal  of  Company  Q, 
whether  It  was  reported  to  him  by  Slajor  Penrose  at  the  time  or  whether  hit 
Impression  was  formed  from  reading  affidavits  In  the  various  reports  that  have 
been  reported  since  tbeni 

Counsel  for  the  accused : 

We  object  to  that  question.    We  can't  recall  a  scintilla  of  evidence  about 

any  corporal  saying  any  such  thing* 

The  assistant  judge-advocate: 

We  will  withdraw  the  queBtion  temporarily  until  I  can  look  up  the  record 
abont  It 

A,  I  think  that  question  referred  to  this  man 

Q,  Wait,  that  has  been  objected  to.  How  many  cells  are  there 
in  the  guardhouse,  to  the  best  of  your  recollection? — A.  I  don^t 
recollect  that  perfectly,  and  I  onlj  know  it  now  from  Colonel  Lov- 
ering's  report,  a  copy  of  it  which  is  in  that  report 

Q.  Did  Major  Penrose,  while  he  was  in  Brownsville,  ever  claim  to 
you  that  pei-sons  other  than  soldiers  might  have  committed  the 
shooting  on  the  night  of  the  13th  of  August? — A,  He  did  not 

Q*  Did  Major  Penrose  ever  claim  to  you  that  the  first  roll  call  was 
at  all  accurate! — A,  He  did  not 

Q.  Did  Major  Penrose  ever  state  to  you  that  h©  had  ^ven  any 
instructions  to  the  officers  relative  to  their  keeping  in  their  posse- 
sion the  keys  to  the  gun  racks  in  which  the  rifles  were  placed  on  the 
night  of  the  13th  of  August  and  the  time  the  inspection  was  made? — 
A,  No, 

Q,  Are  you  certain  that  the  residue  remaining  in  a  Springfield 
rifle  barrel  after  a  dozen  or  more  shots  had  been  Bred  from  it  could 
not  be  readily  detected  in  the  night  by  the  aid  of  an  ordinary  lan- 
tern ?— A,  I  am  not  certain, 

Q,  How  many  staircases  are  there,  Major,  leading  down  from  ttie 

,npper  room  or  squad  room  in  Fort  Brown,  and  where  are  those 

Igtairs  located,  to  the  best  of  your  remembrance? — A,  My  recollec- 

[tion  is  that  the  main  staircase  is  in  the  middle  of  the  building 

leading  dawn  to  the  front— that  is,  to  the  parade  ground.    Th^^ 
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are,  I  am  sure,  one  back  stairs,  and  I  think  there  are  two  leading  out 
from  the  porches.    Of  that  I  am  not  sure. 

Q.  So  tnat  it  is  easy  to  gain  the  second  story  of  the  building  either 
from  th«  front  or  rear? — ^A.  Yes;  that  is  my  recollection  of  it. 

Q.  Now,  with  reference  to  the  shooting  near  the  Leahy  Hotel  and 
the  Co  wen  house  or  cottage:  Were  there  any  evidences  on  other 
nearby  houses  of  bullets  having  been  fir^d  from  the  inner  section  of 
Fourteenth  street  on  the  alley? — A.  I  was  shown  the  marks  of  one  or 
two  bullets  eithar  on  the  rear  of  the  house  at  the  back  of  the  Leahy 
Hotel,  which  was  a  part  of  it,  or  else  on  the  wall  leading  back  to  the 
alley  from  that  house,  but  I 'have  an  indistinct  remembrance  of 
how  it  was  located  or  whether  they  really  were  shot  holes. 

Q.  But  with  reference  to  any  other  house  near  that  corner? — ^A. 
Well,  there  were  marks  in  the  house  of  Ygnacio  Grarza,  across  the 
alley  from  the  Cowen  house. 

Q.  And  from  what  points  must  the  bullets  that  made  those  marks 
have  been  fired  ? — ^A.  They  were  fired,  as  I  stated  a  while  ago 

Counsel  for  the  accused : 

That  question  had  been  answered  directly. 

A.  Yes,  sir;  I  answered  that. 

Q.  These  points  can  be  seen  from  windows  of  the  Leahy  Hotel,  can 
they  ? — ^A.  They  can. 

Q.  How  many  stories  in  the  Cowen  cottage  or  house? — ^A.  Only 
one. 

Q.  About  how  high  is  the  ridge  of  the  roof  from  the  ground?— 
A.  I  should  say  about  16  feet. 

Q.  And  about  how  far  from  the  nearest  point  of  the  roof  ridge  of 
this  cottage  is  it  to  the  inner  section  of  the  northern  line  of  Four- 
teenth street  and  the  Cowen  alley? — ^A.  You  mean  to  the  top  of  the 
roof? 

Q.  To  the  top  of  the  roof. — A.  Well,  I  am  only  guessing  at  that; 
I  think  that  street  is  50  feet  wide.  I  should  say  it  is  70  feet  from  the 
north  line  of  Fourteenth  street. 

Q.  So  that  a  rifle  fired  at  that  point  the  bullet  would  have  to  rise 
only  15  feet  in  a  vertical  direction  in  going  70  feet  in  a  horizontal 
direction  to  clear  the  house  ? — A.  I  should  say  that  is  very  near  it. 

Q.  So  tiiat  the  rifle  would  not  have  to  be  pointed  upward  at  very 
much  of  an  anHe  to  have  the  bullet  go  above  the  house? — ^A.  Only 
15  on  70  feet,  aoout. 

Q.  With  reference  to  the  bullet  that  you  took  out  of  the  dininff- 
room  door  in  the  Yturria  house,  will  you  please  state  whether  the  hole 
from  which  you  extracted  that  bullet  could  have  been  caused  in  any 
way  other  than  by  that  bullet  itself? — A.  In  my  opinion  it  could  not. 
That  bullet,  I  am  certain,  was  fired  into  that  door. 

Q.  And  that  bullet  was  what  kind  of  a  bullet? — ^A.  It  was  a 
Springfield  rifle  bullet. 

The  assistant  judge-advocate: 

with  reference  to  that  other  question,  I  desire  to  state  that  if  It  is  necessary, 
In  the  meantime  we  will  look  it  up  in  the  record,  and  if  it  is  necessary  we  will 
recall  Major  Blocksom. 

Counsel  for  the  accused : 

If  it  is  a  matter  to  be  straightened  up,  that  is  all  right 
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Qtisanona  bt  ootrnsfiL  worn  thk  ^ccuettti. 

Q.  In  what  way  did  Major  Ppnrooe  give  the  impression  to  yoiu* 
mind  that  he  was  suppressing  matter  connected  with  the  investiga- 
tion!— A,  Suppressing  it  i 

Q.  Yes;  the  question  that  he  had  investigated  the  ammunition. — 
A.  I  don't  think  he  was  suppressing  it ;  I  didn't  so  say* 

Q*  Don't  you  think  Major  Penrose  told  you  fullv  and  freely  about 
what  he  was  doing  to  check  this  matter  up? — ^A.  I  do.  I  didn't  say 
in  my  examination  that  he  was  suppressing  it* 

(The  reporter  was  requested  to  read  3ie  following  question  and 
answer  by  coumel  for  the  accused:  "  Q,  Now,  you  mjade  an  answer 
to  a  question  about  the  officers  not  giving  you  information  as  to  exam- 
ination of  ammimition,  and  you  stated  that  this  was  negative.     Coun- 


sel asked  if  that  wasn't  negative;  you  answered  yes.  Do  you  want  to 
add  to  or  amend  that  answer  in  any  way?— A.  It  was  negative,  of 
conrsCj  in  a  measure,  but  it  indicates  to  me  now  that  they  should  have, 
or  it  seems  to  me  now  it  was  their  duty  to  tell  me  if  they  had  made 
such  an  investigation.") 

A.  I  simply  meant  to  say  that  it  was  my  belief  they  hadn't  made  it 
on  that  account,  because  they  didn't  tell  me. 

Q,  Are  you  prepared  to  say  that  Major  Penrose  didn-t  tell  you  that 
he  caused  an  examination  to  be  made  of  his  ammunition  in  those 
numerous  conversations  you  had;  that  he  never  mentioned  that 
fact  ?— A.  I  mean  to  say  that  he  never  told  me  that  he  made  an  ex- 
amination of  surplus  ammunition,  to  which  I  think  this  question 
referred,  before  that  firing;  that  is  what  I  mean* 

Q.  Oh  J  before  the  tiring!— A,  Before  the  firing;  that  is  what  I 
referred  to  entirel>'  in  that  answer.  My  reference  was  as  to  the  fact 
whether  the  officers  had  examined  the  men — their  personal  posses- 
sions— to  find  surplus  ammunition  in  their  possession  before  the  firing 
l>egan.    That  is  entirely  what  I  meant. 

Q.  That  is  an  entirely  different  matter.«-A.  I  didn't  refer  to  after 
the  shooting  at  all,  and  I  think  if  you  will  go  through  the  original 
examination,  or  your  own  cross-examination,  you  will  find  the  ques- 
tions before  that  will  indicate  that, 

Q»  At  least,  that  is  what  you  had  in  your  raind  ? — A.  Yes,  I  didn't 
mean  to  say  that  he  never  made  any  examinations  afterwards. 

Q,  Then,  in  your  examination  before  the  General  Staff,  and  to 
which  our  question  lay,  you  had  in  mind  the  same  thin^?-*A,  Ex- 
actly the  same  thing  [  in  my  answerSj  which  I  made  clear  to  the 
General  Staff ^  and  in  which  I  have  tried  to  make  clear  before  this 
court,  and  which  I  did  not  succeed,  if  you  will  pardon  me  for  expiBS^ 
ing  myself 

Q»  Major,  you  don't  want  to  go  on  record  as  indicating  about  these 
keys  that  it  was  the  duty  of  the  major  in  command  of  the  post  to  in- 
terfere with  the  internal  economy  of  the  company  as  to  who  should 
carry  the  keys  to  the  armrackst^ — ^A.  I  simply  referred  to  it,  to  a 
matter  of  the  custom* 

The  judge-advocate! 

If  you  remeiJiber,  tliat  waa  oUJ^tea  to  fuid  not 
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The  court: 

Tbat  gnestlon  was  withdrawn. 

Counsel  for  the  accused: 

We  are  glad  enough  to  have  it  stricken  out 

Q.  We  will  let  the  same  question  to  the  general  internal  economy 
of  die  company  remain;  you  don't  look  to  a  post  commander  to  look 
after  all  these  details? — ^A.  Certainly  not. 

Q.  And  you  certainly  don't  want  to  go  on  record  as  intimating  to 
this  court  that  a  large  number  of  that  command,  with  one-third  of 
them  on  guard,  could  establish  a  separate  and  distinct  guardhouse 
over  in  an  old  barracks  and  confine  a  large  portion  of  them,  every- 
thing considered,  there? — ^A.  I  simply  answered  the  question. 

Q.  You  don't  want  to  create  that  impression,  that  it  was  a  prac- 
ticable scheme  at  that  time? — ^A.  That  was  simply  a  belief  on  my 
part.  I  simpljr  said  that  there  were  such  buildings.  I  did  not  express 
an  opinion  on  it. 

Counsel  for  the  accused : 

I  wonld  like  to  ask  the  Judge-adTocate  if  he  has  any  plans  to  introduce  show* 
ing  the  barrac&B? 

The  judge-advocate: 
I  haven't  any  now. 

QUESTIONS  BY  THE  COURT. 

• 

Q.  When  you  alluded  to  coercive  measures  in  your  report,  did  you 
consider  at  all  that  in  detection  of  criminals  or  conspirators  one 
method  not  infrequently  used  is  to  allow  suspects  to  remam  at  liberty, 
as  offering  more  chance  of  detection  through  their  mingling  with  oth- 
ers, mutual  conversations,  etc.  ?  In  other  words,  did  you  have  in  mind 
not  only  the  measures  you  thought  should  have  been  adopted,  but 
also  this  other  one?  Ajid  if  so,  please  state  reasons,  as  determined 
by  your  investigation,  why  the  method  of  coercive  measures  you 
think  should  have  been  adopted  was  plainly  the  correct  one  in  this 
case. — ^A.  Well,  I  can  only  judge  what  I  thought,  myself;  I  don't 
blow  what  the  general  practice  would  be.  I  thmk  isolation  in  such 
a  case  would  be  the  best.  I  may  have  been  possibly  influenced  in 
this  statement  at  the  time  by  the  fact  that  I  have  always  heard  that 
colored  men  are  more  secretive  than  others  in  such  criminal  matters 
as  the  one  under  question.  I  considered  that  the  longer  they  were 
without  such  coercive  measures  the  more  apt  they  wouH  be  to  form 
definite  plans  for  concealment  of  the  crime. 

Q.  As  to  the  bullet  holes  to  which  you  have  testified:  Did  the 
amount  of  material  passed  through  by  the  bullets  making  such  holes 
indicate  sufficient  penetration  for  a  service  bullet  of  the  Springfield 
rifle? — ^A.  That  I  can  hardly  answer,  because  I  have  never  seen 
tested  the  power  of  a  Springfield  rifle  bullet.  I  only  know  from 
what  I  have  heard  that  it  is  a  very  powerful  rifle. 

Q.  As  to  soldiers  having  on  hand  usuallv  ammunition  obtained 
in  various  ways,  do  you  know  during  how  long  a  time  the  soldiers 
of  Ae  battalion  of  tne  Twenty-fifth  Infantry  were  enabled  to  accu- 
mujate  such  ammunition  of  the  Springfield  service  type;  in  other 
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words,  during  what  length  of  time  prior  to  August  18  had  they 
been  armed  with  Springfield  rifles,  and  had  they  been  to  target 
practice  with  these  same  rifles? — ^A.  I  heard,  I  thmk^  while  I  was 
there  that  they  had  had  target  practice  with  these  rifles,  although 
some  other  witness  will  have  to  oe  asked  on  that  point  positive;  I 
don't  know.  Some  other  witness  will  have  to  testify  positively  on 
that. 

REDIRECT  EXAMINATION. 
QUESTIONS  BY  THE  ASSISTANT  JUDGE-ADVOCATE, 

The  assistant  judge-advocate : 

I  would  like  to  stute  that  I  have  fouud  what  I  was  looking  for  here  In  the 
record. 

Q.  I  will  read  from  the  bottom  of  page  1338  [632].  from  the 
cross-examination  of  this  witness:  "Did  you  learn  nothing  about 
any  ins2)ectioiis  that  he  had  made  around  the  post  during  that 
period? — A.  Yes;  there  were  some  inspections  made  which  I  had 
forgotten  about — at  least,  there  were  some  reported,  whether  by 
his  order  or  not,  I  don't  know,  however.  Q.  Did  you  know  at  any 
time,  do  you  think? — A.  These  lines  of  defense  that  were  formed 
were  composed  of  different  companies,  and  there  were  some  reports 

sent  in  about  things  that  had  been  found  out;  one  of  them  was 

Q.  Well,  I  don't  care  for  that  unless  it  relates  specifically  to  the 
question. — A.  As  I  remember  it,  some  corporal  of  C  Company  re- 

Eorted  that  he  had* seen  a  number  of  men  out  in  the  street  opposite 
>  Company  barracks.  Q.  Some  corporal  of  C  Company  reported 
that  he  had  seen  men  where? — A.  Out  in  behind  the  wall  in  the 
street  opposite  D  Company.  Q.  That  is  the  one  next  the  river? — A. 
Yes,  sir.  Q.  WHien  was  that  reported  to  Major  Penrose? — ^A.  As  I 
remember  it,  that  report  was  made  about  half  past  1."  Now,  Major 
Blocksom,  with  reference  to  the  report  as  to  those  men  having  been 
seen  out  in  the  street  opposite  D  Company  barracks,  is  your  belief 
with  respect  to  that  formed  from  actual  reports  made  to  you  on  the 
ground  by  Major  Penrose  or  by  officei^s  in  his  presence,  or  nas  it  been 
formed  since  by  reading  printed  affidavits,  etc.,  in  the  various  reports 
on  this  affray? — A.  I  don't  know,  but  my  recollection  is  that  this 
report  was  not  made  by  any  patrol.  It  was  simply  made  by  the 
men  out  somewhere  on  the  line  of  defense,  but  whether  I  got  it  from 
the  affidavits  or  from  conversations  made  to  me  at  the  time  I  don't 
remember.  T  know  T  have  read  it  somewhere  in  the  reports. 
Q.  You  rememl)er  having  read  of  this? — A.  Yes. 
Q.  Well,  do  you  remember  of  anyone  having  told  you  of  this  while 
you  were  down  there? — A.  I  do  not;  but  I  do  not  intend  to  deny  that 
they  did  not  tell  me  of  it.  T  do  not  recollect  it,  w^hether  it  was  from 
one  of  the  other  sources 

Counsel  for  the  accused  : 

Th(*  witnosR  covered  thnt  In  the  siib8<Miuent  answer  on  the  same  subject 

Q.  So  you  do  recollect  having  read  about  it,  but  you  arc  not  sure 
whetluM-  tiiuone  told  yon  about  it  when  yon  wen*  down  there  or 
not? — A.  Yes:  I  recollect  having  read  al)out  it,  but  I  don't  i-ecollect 
whether  anybody  told  me. 

(Excused.) 
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The  court  then  took  a 'recess  until  3.55  p.  m.,  at  which  hour  the 
members  of  the  court,  the  judge-advocates,  the  accused,  his  counsel, 
and  the  reporter  resumed  their  seats. 

Jose  P.  Brown,  corporal.  Company  B,  Twenty-sixth  U.  S.  Infan- 
try, was  then  duly  sworn  by  thejudge-advocate  as  interpreter. 

Jose  Martinez,  a  witness  for  the  prosecution,  being  duly  sworn 
through  the  interpreter,  testified  as  follows: 

DIRECT  EXAMINATION. 
QUESTIONS  BY   THE  JUDGE- ADVOCATE. 

The  judge-advocate : 

I  wUl  state  to  the  court  that  this  witness  has  a  slight — I  don't  know  how  cor- 
rect— ^knowledge  of  English.  I  have  been  conversing  with  him  myself  In  Eng- 
lish, and  I  asked  him  if  he  needed  an  interpreter  before  the  court  and  he  stated 
if  the  court  would  allow  it  he  would  certainly  like  to  have  his  answers  inter- 
preted, that  his  knowledge  of  English  is  far  from  perfect,  and  that  be  gets 
confused. 

Counsel  for  the  accused : 

We  would  like  to  ask  if  this  Is  Jos^  Marthiez? 

The  judge-advocate : 
Yes,  sir. 

C!ounsel  for  the  accused : 

And  we  would  like  to  ask  if  he  hasn't  been  examined  by  the  OitisenB* 
Ck)mmittee  and  the  grand  Jury  and  before  the  Purdy-Blocksom  inyestlgating 
committee? 

Judge-advocate: 
He  has,  I  think. 

Counsel  : 

And  if  It  isn't  a  fact  that  he  waived  ail  that  In  those  examinationst 

Judge-advocate : 

I  know  It  is  a  fact  in  the  Purdy  investigation,  and  I  think  it  I's  a  fact  In  the 
other  cases ;  I  am  not  certain.    It  reads  here  "  interpreter  dispensed  with." 

Counsel  for  the  accused: 

With  a  fuU  knowledge  of  the  degrees  of  arriving  at  the  truth  through  an 
interpreter  in  any  examination  we  will  have  to  object  to  the  use  of  an  Inter- 
preter, unless  the  court  insists  upon  It  He  has  bwn  examined  Judicially  twice 
and  by  the  Citizens'  (Committee,  and  distinctly  waived  It  In  each  case,  and  if 
he  can  talk  it  well  enough  for  them  and  for  the  grand  Jury  and  for  Mr.  Purdy, 
we  think  we  have  the  same  rights  to  know  and  to  test  his  veracity  now  and 
in  the  same  way  as  then.  We  think  it  but  fair  that  we  be  placed  in  the  same 
|K)sition  that  they  were. 

The  judge-advocate: 

I  had  no  purpose  whatever  in  introducing  the  interpreter,  except  simply  in 
reading  over  the  testimony  he  has  given  here  before  I  find  in  a  number  of  places 
tiiat  it  was  not  quite  intelligible  to  me,  and  knowing  from  experience  In  thlft 
trial  that  some  Mexican  witnesses  do  flounder  in  their  testimony  I  thought  }t 
fair  to  the  court  and  the  defense,  as  well  as  to  the  prosecution,  to  let  him  have 
as  much  latitude  as  we  could. 
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A  member  of  the  court: 

Mr.  President.  I  would  like  to  move  that  tbe  Interpreter  be  not  required  to 
IranRlnte,  except  wlien  tlie  cnse  might  arise;  that  the  examination  be  conducted 
In  English,  except  those  parts  that  are  not  understood. 

The  accused,  his  counsel,  the  judge-advocate,  the  reporter,  the  in- 
terpreter, and  the  witness  then  withdrew  and  the  court  was^  closed, 
ana,  on  being  opened,  the  presiding  officer  announced,  in  their  pres- 
ence, as  follows : 

I  am  iustinictcd  by  the  court  to  announce  that  the  objection  to  the  employ- 
ment of  an  interpreter  is  not  sustained. 

Q.  "What  is  your  name,  your  residence,  and  your  occupation! — ^A. 
Jose  Martinez;  Brownsville,  Tex.;  druggist. 

Q.  Where  were  you  living  on  August  13,  1906? — ^A.  In  Browns- 
ville, Tex. 

Q.  I  asked  where  he  was  living  on  August  13,  1906;  I  think  you 
said  on  the  night  of  August  13,  1906. — ^A.  He  said  he  was  living  in 
his  house;  that  it  is  not  indicated  on  the  map.  The  alleys  in 
Brownsville  have  no  names. 

Q.  But  you  were  living  in  Brownsville  on  August  18,  19061 — A. 
Yes,  sir. 

Q.  "Where  were  you  on  the  night  of  August  18? — ^A.  In  his  house. 

Q.  Will  you  point  out  on  the  map  the  location  of  your  house,  if  you 
can? 

(Witness  goes  to  map.) 

(Judge-aa\'ocate:  Witness  here  indicates  the  house  at  the  corner 
of  the  Cowen  alley  and  Fifteenth  street,  directly  behind  B  Companyls 
barracks.) 

Q.  Did  anything  unusual  occur  on  this  night;  if  so,  what! — A. 
Yes;  there  were  some  shots  in  the  town. 

The  judge-advocate: 

Just  at  this  point— or,  rather,  I  should  have  stated  this  b^iore— I  wlab  to 
state  this  is  the  witness,  Jos6  Martinez,  alK>ut  whom  I  spoke  to  the  court  In 
the  early  dnys  of  the  trial  as  being  in  Mexico,  and  that  I  was  unable  to  Mng 
him  before  the  court.  Since  that  time  he  has  retomed  and  Is  reildlns  In 
Brownsville,  and  it  is  for  this  reason  that  he  is  introduced  at  this  tlmA,  al- 
though the  judge-advocate  stated  he  would  not  introduce  him,  and  It  was  be^ 
cause  before  this  time  I  could  not  serve  a  subiXBua  on  him. 

Q.  Now,  you  said  there  were  some  shots  fired  in  the  town! — Am 
Yes,  sir. 

Q.  Tn  what  direction  were  these  shots  from — that  the  sound  of 
these  shots  come  from? — A.  Some  come  from  the  direction  of  the 
corner  of  his  house  in  town. 

Q.  Which  corner? — A.  The  comer  to  the  alley. 

Q.  What  were  you  doing  at  that  time? — ^A.  He  was  reading  in  his 
room. 

Q.  Had  you  gone  to  bed  when  you  heard  these  shots! — Am  He  had 
not;  he  was  sitting  in  front  of  the  open  door  with  a  lig^t. 

Q.  AVliat  wore  you  doing? — ^A.  Beading. 

Q.  Now,  tell  us  a  little  more  particularly  from  what  direction 
these  shots  came — the  first  shots  came. — A.  He  said  the  direction- 
he  can't  say — but  the  first  shots  were  in  front  of  his  door — about  80 
or  40  feet  distance  from  the  front  of  his  door. 

Q.  Were  they  fired  in  the  street? — ^A.  Ete  cant  say  toactlyi  but  it 
sounded  like  they  were  inside  the  quarters. 


Mak.  4, 1907.1  AFFRAY  AT  BBOWNSVILLE,  TBXAS.  701 

Q.  By  the  quarters  do  you  mean  the  building  itself  or  inside  the 
reservation  line? — A.  Inside  of  the  wall. 

Q.  How  many  shots  did  yoii  hear  fired  at  first? — A.  He  can't  say, 
but  from  4  to  6  at  one  time. 

Q.  Did  you  hear  any  words  spoken  about  this  time? — ^A.  At  the 
time  of  the  firing — no,  sir. 

Q.  Did  you  hear  any  words  spoken  afterwards? — ^A.  About  ten  or 
fifteen  seconds  afterwards  he  heard  a  voice  from  some  person. 

Q.  What  did  this  voice  say? — ^A.  In  general,  they  were  saying 
something  like  this:  "Hurry  up;  jump." 

Q.  Were  these  words  spoken  in  jBn^lish,  as  you  have  spoken 
them? — A.  Yes,  sir;  they  were  in  English. 

Q.  Well,  did  you  see  anybody  that  did  jump? — ^A.  He  heard  the 
sound Jbut  he  couldn't  see  precisely. 

Q.  Where  did  this  come  from? — A.  All  came  from  the  direction  of 
the  walk 

^  Q.  Did  the  light  from  your  room  shine  brightly  or  not?-^A.  Yes, 
sir:  it  was  a  very  strong  lijght. 

Q.  Was  it  in  such  a  position  to  shine  out  on  the  road  or  not? — ^A. 
YefJ,  sir. 

Q.  Which  way  did  the  door  of  your  house  face — ^that  is,  upon  the 
alley  or  upon  Fifteenth  street? — ^A.  Fifteenth  street. 

Q.  Now,  you  said,  I  believe,  that  you  didn't  see  these  men.  Do 
you  mean  by  that  you  didn't  see  their  races,  or  did  you  see  their  forms 
at  all? — ^A.  He  didn't  see  the  faces,  but  saw  the  figures  like  they  were 
running. 

Q.  About  how  many  of  these  figures  did  you  see? — ^A.  He  thinks 
he  saw  from  16  to  20,  more  or  less. 

Q.  Where  did  these  men  appear  to  be  running  toward-r-that  is,  in 
what  direction  were  they  running? — A.  He  supposes  that  some  ran 
to  Elizabeth  street  and  some  to  the  alley;  he  is  sure  that  some  ran 
toward  the  alley. 

Q.  Now,  when  you  saw  these  figures  jumping  to  the  wall,  how  far 
away  were  they? — A.  You  mean  one  from  tne  other? 

Q.  How  far  away  from  you  were  they  ? — ^A.  About  35  feet,  more  or 
less.    That  is  the  distance  from  the  door  of  his  house  to  the  wall. 

Q.  Now,  how  many  shots  had  been  fired  before  these  men 
jumped? — ^A.  About  4  or  5. 

Q.  Now,  the  time  you  saw_  these  men — ^rather,  immediately  after  you 
saw  these  men,  some  running  toward  the  alley  and  some  running 
toward  Elizabeth  street — what  did  you  do? — ^A.  He  put  the  light  out 
and  laid  on  the  floor  and  closed  the  door. 

Q.  Did  you  hear  any  voices  as  these  men  jumped? — A.  He  heard 
some,  but  he  couldn't  tell  what  it  was. 

Q.  Could  he  tell  whether  they  were  speaking  Spanish  or  Eng- 
lish?— ^A.  No,  sir;  he  couldn't  say. 

Q.  Did  you  hear  any  shooting  after  you  lay  down? — ^A.  Yes,  sir. 

Q.  In  what  direction? — ^A.  In  the  direction  of  the  alley,  toward  the 
center  of  town. 

Q.  But  just  before  that  had  you  heard  any  others? — ^A.  He  heard 
some  in  the  alley  near  his  house  shooting  where  he  supposed  toward 
town. 

Q.  Did  you  look  out? — ^A.  Yes,  sir ;  he  was  by  the  rear  window. 
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Q.  "What  did  you  see? — ^A.  He  saw  some  men  firing  with  rifles — 
carbines. 

Q.  Could  you  tell  what  kind  of  men  these  were? — ^A.  Yes,  sir;  he 
could  tell  they  were  negroes. 

Q.  How  far  is  the  window  from  which  you  looked  from  the  oeater 
of  the  alley? 

A  member : 

I  don't  believe  be  translated  that  correctly. 
Q.  (Question  repeated  by  interpreter.) 
A.  About  15  feet,  more  or  less. 

Q.  How  were  these  men  dressed? — ^A.  Clearly  of  color;  dressed 
clearly. 

A  member: 

He  said  "  vestidas  claros.** 

Q.  Tell  what  you  mean  by  being  dressed  clearly. — ^A.  It  was  a 
dress  that  he  could  see  in  the  darkness. 

Q.  Can  you  describe  it? — ^A.  No,  sir;  I  couldn't  describe  it. 

Q.  You  say  these  men  were  firing — in  what  position  were  they  hold- 
ing their  guns,  if  you  remember? — ^A.  Do  you  want  me  to  give  tibe 
position  ? 

Q.  Yes. — ^A.  They  were  holding  their  ffuns  in  that  way. 

(Judge- Advocate:  Holding  the  right liand  a  little  to  the  rifffat  of 
the  center  of  the  body,  the  forearm  nearly  horizontal,  the  left  arm 
extended;  witness  assuming  a  position  slightly  oblique.) 

Q.  Now,  you  have  statea  that  after  these  men  passed  your  house 
you  heard  what  you  thought  was  shooting  in  the  alley  in  the  direction 
of  town ;  how  far  away  did  this  next  shooting  appear  to  be,  ironi  the 
sound  ? — ^A.  It  is  impossible  for  me  to  say. 

Q.  After  this  firing  had  passed  your  house^  did  you  leave  your 
house  until  the  following  morning? — A.  No,  sir;  I  stayed  there  to 
sleep. 

Q.  About  what  time  did  you  go  to  sleep? — ^A.  I  went  to  sleep  about 
a  Quarter  after  12  or  half  past  12,  more  or  less ;  I  cant  telL 

Q.  If  you  haven't  already  done  so,  tell  as  nearly  as  you  can  the  time 
you  heard  these  first  shots  that  you  spoke  of. — ^A.  I  think  it  was  very 
little  after  12  o^clock.  I  think  it  was  about  five  or  ei^ht  minutes  to 
12,  because  I  looked  at  my  watch  about  ten  minutes  beiore  12. 

Q.  Have  you  ever  given  any  testimony  about  events  of  this  night 
to  anyone? — A.  I  have  talked  about  that  more  or  less^  but  I  ha  vent 
given  testimony.  • 

Q.  I  do  not  mean  conversations  with  friends  on  the  street,  or  any- 
thing of  the  kind,  but  official  testimony? — ^A.  I  gave  it  to  the  C&tiaens' 
Committee  and  to  that  Mr.  Purdy  that  was  in  Brownsville. 

Q.  When  did  you  testify  before  the  Citizens'  Committee  t — A.  I 
think  it  was  the  14th  or  15th;  I  know  not  the  date  exactly. 

Q.  Either  the  first  or  second  day  after  the  events? — A.  Yes,  sir. 

Q.  Did  you  hear  any  bugle  call  sounded? — ^A.  Yes,  sir;  I  heard. 

Q.  Well,  was  this  before  the  first  shots  or  after? — ^A.  Very  little 
after. 

Q.  Can  you  tell  about  how  long  afterwards? — ^A.  Three  or  four 
minutes;  I  could  not  tell  precisely. 

Q.  Did  you  hear  more  than  one  call? — ^A.  I  heard  different  oallSi 
More  calls  about  four  or  five  minutes  afterwarda 
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Q.  During  the  night  of  August  13  had  you  heard  a  sound  of  any 
shots  from  Uxq  direction  of  the  town  before  you  heard  these  shots  in 
front  of  your  house? — ^A.  No,  sir. 

Q.  Did  you  see  these  men  after  they  had  passed  down  the  alley  and 
out  of  your  sight  again  that  evening? — ^A.  No,  sir;  I  didn't  see  them. 

Q.  If  you  have  not  already  done  so,  tell  us  how  far  it  is  from  the 
garrison  wall  to  your  front  door. — ^A.  It  must  be  about  30  feet. 

Q.  Did  you  hear  any  shots  after  the  bugle  calls? — ^A.  Yes,  sir;  I 
heard  them. 

Q.  About  how  many  shots  did  you  hear? — ^A.  All  of  the  time? 

Q.  After  the  bugle  calls. — ^A.  I  heard  many;  I  couldn't  tell  ex- 
actly. 


ley  were  not  very  straight.    There  were  but  4  or  5  in  that  position. 

Q.  Did  they  seem  to  to  under  the  leadership  of  anyone? — ^A.  No, 
sir:  not  at  all. 

Q.  Were  these  men  all  dressed  alike? — ^A.  All  were  dressed  clearly, 
but  I  couldn't  tell  if  they  were  the  same. 

Q.  By  clearly  do  you  mean  light-colored  clothes? — ^A.  Claroj  I 
want  to  say  the  color  of  this  mister  here,  or  a  light  color  (indicatmg 
service  uniform). 

Q.  Do  you  know  whether  or  not  there  was  a  signal  [sentinel]  who 
walked  behind  the  barracks  usually  at  Fort  Brown  at  mght? — ^A.  No, 
sir ;  I  do  not  know  of  any  orders ;  I  do  not  know  anything  about  that 
I  do  not  laiow  anything- about  what  was  going  on  inside  the  quarters. 

Q.  Had  vou  heard  anything  else — any  other  sounds — from  the 
direction  of  the  barracks  just  previous  to  this  first  shooting? — A.  No, 
sir. 

Coimsel  for  the  accused : 
He  dlda't  translate  all  that 

Q.  (Question  repeated  by  interpreter.) 

A.  By  other  sounds  do  you  want  to  say  the  sound  of  people? 

Q.  Any  kind  of  sounds. — ^A.  I  heard  a  sound  like  a  wagon  behind 
going  slowly. 

Q.  On  which  side  of  the  garrison  wall? — ^A.  Upon  the  inside. 

Q.  How  long  before  the  first  shots  did  you  hear  the  sounds  of  this 
wagon  ? — A.  Immediately  after  the  first  snots  were  finisheS. 

Q.  Please  go  to  the  map  and  point,  if  you  can,  where,  from  the 
sound  of  this  wagon,  it  must  have  been  immediately  after  the  first 
shots. — ^A.  (Witness  goes  to  map.)  That  is  the  wall,  I  think;  I  heard 
it  about  40  leet,  more  or  less,  from  the  wall. 

Q.  About  in  the  center  of  B  Company  barracks? — ^A.  Between  the 
barracks  and  the  wall. 

Q.  But  with  relation  to  the  two  ends  of  B  Company  barracks;  that 
is,  the  barracks  immediately  in  front  of  your  house.  Was  it  toward 
the  east  end  or  the  west  end  or  near  the  center? — ^A.  Which  one  is  B 
Company? 

Q.  Company  B  is  the  company  barracks  in  front  of  your  house. — 
A.  I  can  feel  sure  that  it  was  in  front  of  my  house. 

Q.  The  sound  was  almost  in  front  of  your  house? — ^A.  Yes,  sir; 
nearly  in  front  of  his  hou^. 
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Q.  Could  you  tell  from  the  sound  in  what  direction  that  wagon  then 
moved  I— A.  It  came  from  the  direction  of  Poncho  Turrias  until  it 
stopped  inside  the  quarters  in  front  of  mj  house— from  southeast 
south* 

Q.  Indicate  on  the  map*^ — A-  (Witness  indicates  on  the  map.)  In 
that  direction  it  was  commg:, 

(Judge-advocate :  Following^  a  line  between  the  barracks  and  the 
garrison  wall  coming  from  C  Company  toward  B  Company ;  coming 
from  east  to  west) 

Q.  Mliere  was  the  sound  of  this  wagon  when  jrou  first  heard  it! — 
A*  It  was  at  the  point  I  have  just  indicated;  it  was  going,  and  I 
could  not  tell  where  it  started. 

Q.  You  don't  know,  then,  in  what  direction  it  went  after  passing 
your  house! — A.  No,  sir ;  I  did  not  hear  it  then. 

Q.  But  you  know  it  passed  after  the  first  shooting  J—^A.  Yes,  sir;  it 
stopped  at  the  first  shots* 

Q,  After  the  shooting,  then  did  you  hear  this  wagon  after  the 
first  shots! — A*  No,  sir, 

Q*  And  you  didn't  hear  it  go  any  farther! — ^A-  Noj  sir, 

CEOSS-EXAMIKATION. 
QUISTIOKS    BT    C0UliflB3:.    FOB    TKK    AOCUSEIl. 

Q.  How  old  are  youj  Mr.  Martinet! — A.  Thirty  years. 

Q.  Are  you  an  American  citizen! — A.  No,  sir. 

Q,  Where  have  you  lived  this  thirty  years! — A.  Twenty  years  in 
Mexico  and  ten  years  in  the  United  States. 

Q.  The  last  ten  years  in  the  United  States! — ^A.  Yes,  sir. 

Q.  Have  you  gone  to  school  in  the  United  States  ?^ — A,  No,  sir, 

Q-  In  your  position  down  there  do  you  transact  business  with  both 
Americans  and  Spanish — or  Mexicans! — A.  In  Spanish  and  very 
little  English, 

Q,  I^  t  it  a  fact  that  you  gave  j^our  testimony  before  the  Citizens' 
Committee  in  English!— A.  Yes,  sir;  it  was  true  that  I  testified^  but 
I  answered  ''  Yes  or  ''  No  "  to  those  parts  because  I  couldn't  under- 
stand English. 

Q.  Did  you  tell  the  conmiittae  that  yon  couldn't  understand  it? — 
A.  To  both  committees. 

Q.  What  is  the  other  committee  he  refers  to! — ^A.  The  Citizens* 
Committee  and  Mr.  Purdy. 

Q.  Didn't  you  testify  before  the  grand  jury! — ^A,  Where  was  the 
grand  jury! 

Q.  In  Brownsville. — A.  Yes,  sir;  in  the  court, 

Q,  Did  you  testiftr  in  English  or  Spanish  there! — ^A*  In  English 
and  the  same  way  I  did  to  the  rest, 

Q,  And  in  the  same  way  before  Mr,  Purdy! — A,  Yes^  sir, 

Q.  Did  you  understand  the  questions  that  Mr*  Purdy  asked  you  I — 
A,  I  understood  it  because  they  repeated  it  to  me  several  times, 

Q,  You  didn't  answer  all  these  ny  "  Yes ''  or  "  No,"  did  yout — A. 
The  majority  I  answered  "  Yes  "  or  "  No,*^  and  the  other  not 

Q,  Isn't  it  a  fact  that  you  answered  a  good  many  questions  before 
the  Citizens'  Committee  in  some  other  way  than  ''  Yes'*  or  "Not" — 
A.  YeSj  sir  J I  could  give  the  deEnition  in  English  helped. 
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Q.  Were  not  a  great  many  of  your  answers  before  the  Citizens' 
Committee  riven  otherwise  than  in  the  monosyllables  "Yes''  and 
"No?" — A.  Yes,  sir;  there  were  several. 

The  judge-advocate: 

I  don't  think  that  the  answer  was  translated  properly,  or  recorded  properly, 
when  he  used  the  word  "  ajudado.** 

A.  Yes,  sir;  he  said  "  ajudado  " — Whelped. 

Q.  And  a  ^reat  many  of  your  answers  before  the  court,  the  civil 
court^  were  given  in  English  in  answer  to  questions  propounded  in 
English,  were  they  not? — A.  Yes,  sir;  there  was  several — the  Eng- 
lish like  I  could  speak. 

Counsel  for  the  accused : 

We  ask  the  priTllege,  may  it  please  the  court,  of  cross-examining  this  man  in 
English. 

The  presiding  officer  (to  judge-advocate) : 

Referring  to  your  statement  Mr.  Judge-Advocnte,  the  court  would  like  to 
know  what  you  expected  to  prove  by  this  witness  to  which  you  referred  in 
your  statement  about  the  Ck)wen  alley? 

The  judge-advocate: 

I  think  I  can  answer  that  without  prejudicing  the  case  In  any  way.  I 
expected  to  be  able  to  prove  by  these  two  witnesses — by  one,  a  little  more 
fully,  about  the  condition  of  the  house  after  the  firing 

The  presiding  officer: 

The  witness  will  please  step  outside. 

The  judge-advocate : 

And  by  the  other  what  this  witness  saw  at  the  moment  the  house  was  being 
fired  into.  One,  I  think,  went  to  the  window  and  looked  out  at  the  very 
moment,  and,  as  long  as  this  point  has  already  been  touched  upon  in  the 
testimony,  the  other  witness,  the  one  to  which  I  first  referred,  was  the  witness 
who  picked  out  a  bullet  testified  to  by  Major  Blocksom. 

»  The  accused,  his  counsel,  the  reporter,  and  the  judge-advocate  then 
witlidrew  and  the  court  was  closed,  and,  on  being  reopened,  the  pre- 
siding officer  announced,  in  their  presence,  as  follows : 

I  am  instructed  by  the  court  to  announce  that  the  court  grants  the  request 
of  the  defense,  but  the  Interpreter  will  remain  in  court  to  be  used  when  con- 
sidered necessary  by  the  court 

The  court  then,  at  6  o'clock  p.  m.  March  4,  adjourned  to  meet  at 
10  o'clock  a.  m.  March  6, 1907. 

Chas.  E.  Hay,  Jr., 
Captain^  Acting  Jvdge-Advocitte^  Jiulge- Advocate. 
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Hbadquabters  Department  of  Texas, 

San  Antonio,  Tex.,  March  6, 1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 

Corpl.  Jos6  P.  Brown,  Company  B.  Twenty-sixth  Infantry,  was 
reminded  that  he  was  still  under  oatn  as  interpreter,  and  he  then 
cautioned  the  witness,  Jos£  Mabtinez,  that  he  was  abo  still  imder 
oath. 

OBOSS-EXAMINATION   CONTINUED. 

The  judge-advocate  then  informed  the  witness  as  follows: 

By  direction  of  the  court,  queetioiiB  and  answers  thereto  win  be  in  Englisli  as  to  as 
pofisible. 

Q.  How  many  rooms  in  your  house? — ^A.  Three  rooms. 

Q.  Where  do  these  rooms  face — in  what  direction?  In  what  posi- 
tion are  these  rooms  with  respect  to  Fifteenth  street?  Are  your 
rooms  on  Fifteenth  street  or  not  ? — A.  Yes,  sir. 

Q.  How  many  of  these  rooms  are  on  Fifteenth  street  ?-^A.  Two. 

Q.  How  many  doors  enter  these  rooms  from  Fifteenth  street?— A. 
One  door  in  front. 

Q.  In  which  room  is  this  door? — A.  North  rdom. 

Q.  By  north  room  do  vou  mean  the  room  toward  the  telegraph 
office  or  on  the  other  side  f— A.  On  the  other  side. 

Q.  How  far  is  your  house  from  the  street? — ^A.  About  5  feet. 

Q.  Have  you  a  porch  on  your  house  toward  Fifteenth  street? — 
A.  1  don't  know  what  porch  means. 

Q.  Portico^— gallerjr. — A.  Yes. 

Q.  How  wide  is  tnis  gallery  or  porch  ?~A.  About  3  feet. 

Q.  And  from  the  porch  to  the  sidewalk  is  how  many  feet? — ^A. 
About  6  feet  in  some  places  and  another  place  is  3  feet. 

Q.  Is  there  a  fence  in  front  of  your  house?— A.  Yes,  sir. 

Q.  What  kind  of  a  fence  is  it?— A.  Wood  fence. 

Q.  Is  it  a  soHd  fence  or  picket  fence?— A.  I  don't  know  what  a 
picket  means. 

Q.  Are  the  boards  close  up  together? — ^A.  No,  sir. 

Q.  Which  room  do  you  use  for  a  bedroom? — A.  The  back  room. 

Q.  The  one  toward  Elizabeth  street? — ^A.  No,  sir. 

Q.  Which  on§;  the  one  toward  Fourteenth  street? — A.  No,  sir;  it 
is  the  back  room  toward  the  Cowen  house. 

Q.  Is  that  against  the  alley  or  on  the  other  side  of  the  house? — 
A.  Is  only  one  room  back  there. 

Q.  Will  you  go  to  the  map  and  show  us?  That's  your  house,  is 
it  not  (pointing  to  No.  9)  ? — ^A.  Yes,  sir. 

Q.  Which  is  jrour  bedroom?  Where  is  it;  what  comer? — A. 
This  comer  (pointing  to  northeast  comer). 
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Q.  And  is  there  a  partition  running  through  the  center  of  the  house 
from  the  alley  toward  the  telegraph  office?— A.  Yes,  sir. 


Q.  How  wide  is  your  house  J— A.  About  16  feet. 


The  entire  width  is  16  feet  from  there  to  there? — ^A.  Yes,  dr; 
more  or  less. 

Q.  It  is  indicated  there  almost  as  wide  as  the  alley.  Isn't  the  aUey 
36  reet  wide  at  your  house? — A.  I  think  more  or  less;  I  don't  know. 

Q.  Were  you  not  told,  on  your  original  examination  before  the  Citi- 
zens' Committee,  that  tne  alley  was  36  feet  wide? — ^A.  No,  sir;  I  said 
30  feet,  more  or  less. 

Q.  ik  this  colored  stuff  there — that  brown  stuflF — ^is  that  garden, 
or  what  is  it? — ^A.  A  little  garden;  yes,  sir. 

Q.  Now  that  you  have  looked  at  it  on  the  plat,  does  it  show  fairly 
how  much  yard  and  how  much  house? — ^A.   les,  sir. 

Q.  The  proper  proportions  are  there  of  house  and  yard? — A,  Yes, 
sir. 

Q.  Then  isn't  it  more  than  5  feet  from  there  to  the  front  gate? — ^A. 
I  don't  think  it  is  more;  I  can't  tell. 

Q.  Show  us  whereabouts  the  front  door  of  your  house  is. — A.  Right 
here;  a  little  this  way. 

Q.  Near  the  center — a  little  east  of  the  center,  eh? — A.  Yes. 

Q.  How  large  is  the  room  in  the  southeast  comer? — A.  In  here  I 

Q.  Yes. — A.  It  is  about  15  feet,  or  6  yards. 

Q.  Fifteen  feet  on  each  side? — ^A.  From  here — ^this  way. 

Q.  How  deep  is  that  room  the  other  way? — ^A.  This  way?    About 

9  feet. 

Q.  And  then  this  bedroom,  which  is  back  of  that,  is  only  6  feet 
wide? — A.  About  6  feet  wide. 

Q.  What  do  you  use  the  rest  of  the  house  for? — ^A.  We  use  this 
for  a  reading  place.  This  room — another  fellow  was  with  me — ^I 
used  this  room  and  the  other  is  a  bathroom. 

Q.  Who  was  this  other  fellow? — ^A.  Fellow  by  the  name  of 
Shannon. 

Q.  Where  is  he  ?^— A.  Brownsville. 

Q.  Was  he  there  that  night? — ^A.  No,  sir. 

Q.  Were  you  alone  in  the  house? — A.  Yes,  sir. 

Q.  Where  were  you  sitting  reading? — ^A.  Right  in  front  of  this 
door  here. 

Q.  Were  you  on  the  porch  or  in  the  room  ? — ^A.  I  was  in  the  xoom — 
inside' the  door. 

Q.  How  far  inside  the  door? — ^A.  About  3  feet. 

Q.  Wliere  was  your  lamp? — ^A.  My  lamp  was  back  of  me. 

Q.  And  was  on  what? — A.  On  a  table. 

Q.  What  kind  of  a  lamp  was  it? — ^A.  It  is  a  kind  of  a  lamp  with  a 
round  light. 

Q.  How  long  had  you  been  reading  there? — A.  About  half  an  hour. 

Q.  What  had  you  been  doing  before  that? — ^A.  I  came  from  the 
dnig  store.     Was  in  the  street  some  time;  closed  the  drug  store  about 

10  o'clock. 

Q.  Were  you  in  the  street  from  10  o'clock  to  11,  or  to  the  time  you 
went  home? — ^A.  Yes;  about  from  10  to  11 ;  yes,  sir. 

Q.  Did  you'note  the  time  when  you  went  home?— A.  No,  sir. 

Q.  You  don't  know  what  time  yun  did  go  home? — ^A.  I  don't 
know  what  time  I  got  home. 
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Q.  Do  you  know  what  you  did  between  10  and  11  o'clock,  or  from 
the  tune  you  closed  your  store  until  you  went  home?— A.  I  did  noth- 
ing; just  went  around  the  streets. 

Q.  Just  walked  around  the  streets? — ^A.  Yes,  sir. 

Q.  Do  you  remember  having  seen  anybody  anywhere  on  the 
streets?— A.  No,  sir. 

Q.  You  saw  nobody  at  any  place? — ^A.  I  saw  some  people,  but  I 
don't  know  who  was  they. 

Q.  How  many  did  you  see;  were  they  together? — A.  Not  more 
than  10. 

Q.  Were  they  together? — A.  Not  more  than  10;  no^  sir. 

Q.  Were  these  10  at  the  same  place? — A.  No,  su:;  in  different 
places — different  streets. 

Q.  Can  you  tell  us  any  particular  place  you  went  to? — ^A.  No,  air; 
went  nowhere;  just  went  around  the  streets. 

Q.  Walked  aimlessly  about  the  streets? — ^A.  Walked  what? 

Q.  Walked  about  tne  streets  without  purpose  of  any  kind? — A, 
No.  sir;  no  purpose  at  all. 

Q.  What  were  you  reading  when  this  firing  commenced? — ^A.  I, 
ddn't  know  what  you  mean. 

Q.  You  said  you  were  reading  when  the  shooting  began. — A.  Yes, 
sir. 

Q.  What  were  you  reading? — ^A.  I  don't  understand  what  you 
mean. 

Q.  Were  you  reading  a  newspaper  or  what  were  you  reading? — 
A.  I  reading  a  ne\^paper. 

Q.  What  paper? — A.  A  Mexican  paper  from  Laredo,  Tex. 

Q.  The  firat  shots  were  from  four  to  six  shots? — ^A.   les,  sir. 

Q.  Where  were  those  shots? — ^A.  Right  in  front  of  my  door;  I  think 
was  inside  of  the  wall. 

Q.  When  did  you  become  certain  they  were  inside  the  wall? — ^A. 
What  do  you  mean? 

Q.  When  did  you  become  certain  they  were  inside  the  wall,  these 
shots? — A.  I  don't  understand. 

(Question  translated  through  interpreter  and  answered  as  follows 
through  interpreter:) 

A.  I  never  was  sure  it  was  inside  the  wall;  I  said  I  think  itwas 
inside  the  wall. 

Q.  You  never  were  sure  this  shooting  was  inside  the  wall? — ^A.  No, 
sir;  I  say  I  think,  I  was  more  sure  it  was  inside  the  wall  than  outside 
the  walL 

Q.  Did  you  see  any  flashes  from  the  gun  or  guns? — A.  Light  you 
mean? 

(Question  was  then  translated.) 

A.  Yes,  sir. 

Q.  When?— A.  When  they  shoot. 

Q.  The  first  four  shots? — A.  Yes,  sir. 

Q.  Where  were  they? — ^A.  Right  in  front  of  my  door. 

Q.  In  the  alley  ?— A.  I  can't  tell,  air,  whether  in  the  alley  or  on  this 
side;  I  think  on  this  side. 

Q.  But  you  can't  tell? — A.  I  can't  tell  sure;  no,  sir. 

Q.  Did  you  hear  the  working  of  the  rifle  when  these  shots  were 
fired;  these  first  four? — ^A.  N0|  sir;  I  didn't  hear  anything. 
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Q.  You  did  not  hear  the  rifle;  only  heard  the  shots? — ^A.  The  shots; 
yes,  sir. 

Q.  And  yet  you  saw  the  flashes  from  the  rifles? — A.  Yes,  sir. 

Q.  That  was  the  first  four  sliots? — ^A.  Yes,  sir. 

Q.  And  those  were  directly  in  front  of  your  house? — ^A.  Yes,  adr; 
right  in  front  of  my  house. 

Q.  Did  you  see  any  men  when  these  flashes  were  made? — A.  No, 
sir;  I  can't  see  anytlung. 

Q.  Except  the  flashes? — ^A.  Except  the  flashes. 

Q.  Why  not? — A.  Because  I  was  reading  at  this  time  and  I  saw 
this  way  (witness  moved  hand  across  his  face  from  left  to  right  and 
indicated  he  was  looking  down  at  liis  book).  I  never  see  in  front 
when  I  heard  the  shots.  I  was  looking  down  like  this.  I  was  reading 
this  book  when  the  shots  were  on  my  left. 

Q.  When  you  tlid  that  shooting  was  on  your  left? — ^A.  Yes,  sir. 

Q.  How  far  to  your  left  was  this  shooting? — A.  I  don't  know,  sir. 

Q.  (Translated.)  How  far  away  from  you  was  this  shooting? — 
A.  1  can't  tell  the  distance. 

Q.  How  far  to  your  left,  as  you  indicated,  were  these  shots? — A.  I 
can  not  say. 

Q.  And  yet  you  say  that  you  saw  the  flashes  from  those  first 
shots? — ^A.  Yes,  sir. 

Q.  How  far  were  you  sitting  from  your  light  at  this  time  ? — ^A. 
From  mv  light  ?    About  3  feet. 

Q.  What  did  you  do  immediately  after  hearing  these  four  or  five 
shots  that  you  say  you  saw? — ^A.  I  tried  to  go  out  and  see  what  was 
the  trouble,  and  t  heard  those  men  jumping  and  hollering  there,  and 
I  blow  the  light  out  right  away  and  close  the  door. 

Q.  You  tried  to  get  out? — A.  Yes,  sir. 

Q.  Did  you  go  out? — A.  No,  sir;  I  put  my  head  outside  the  door. 
It  lasted  less  than  a  minute,  I  tnink. 

Q.  How  long  did  it  take  you  to  blow  out  the  hght  ? — A.  I  just  blow 
the  light  and  the  light  went  out;  that's  all. 

Q.  Blew  it  out  iimnediately? — ^A.  Yes,  sir. 

(Same  question  translated.) 

A.  Wlien  I  returned  from  the  door;  yes. 

Q.  What  did  you  do  then  when  you  put  out  the  light? — A.  I  laid 
down  on  the  floor. 

Q.  How  long  did  y^ou  lie  on  the  floor? — ^A.  In  that  room,  I  think 
about  two  or  three  minutes. 

Q.  You  laid  on  the  floor  for  two  or  three  minutes  ?--tA.  Yes. 

Q.  Were  you  scared  ? — ^A.  Yes,  sir. 

Q.  Very  badly  scared  ? — A.  Yes,  sir. 

Q.  Why? — A.  Because  I  heard  shots. 

Q.  Did  you  think  you  were  being  shot  at? — ^A.  No. 

Q.  Did  you  not  tell  the  Citizens'  Committee  that  you  thou^t  you 
were  being  shot  at? — ^A.  No,  sir. 

Q.  Did  you  not  tell  Mr.  Purdy  that  you  thought  you  were  being 
fired  at?— *A.  I  want  to  tell  you  something  in  Spanish;  I  can  not  say 
it  in  Er^lish:  if  you  will  let  this  gentleman  explain  it. 

Q.  ('u'ansiated.)  Did  you  tell  the  Citizens'  Committee  that  you 
thought  you  were  being  shot  at? — A.  No,  sir;  I  waa  afraid  that  a 
loose  bullet  will  come  into  my  house  and  hit. 
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Q.  (Translate  the  question  to  him  again,  plcr^se.)  Did  you  not  tell 
the  Citizens'  Committee  that  you  thou^t  you  were  btdiig  fired  at  ? — A. 
I,  directly,  no,  sir. 

Q.  (Translated.)  Did  vou  tell  Mr.  Piutiy  that  you  thought  that 
they  were  shooting  at  vou  ? — A.  No,  sir. 

Q.  Did  you  say  to  Mr.  Purdy  as  foHows:  ''Q.  What  was  it  fright- 
ened you;  did  you  think  they  were  going  to  shoot  you? — A.  Yes,  sir; 
I  thought  they  were  going  to  shoot  into  mj  house."  Did  you  so 
testify  before  Mr.  Purdy?  (Translated  to  witness,  who  answered  in 
English  as  follows:) — ^A.  I  don't  know — I  don't  think — some  words 
I  always  ask  for  an  interpreter  myself;  I  can't  speak  good  English. 
I  don't  know  what  the  words  mean.  If  I  said — I  don't  know  what  the 
words  mean. 

Q.  (Translated.)  When  you  test^ed  before  Mr.  Purdy.  did  you 
afterwards  read  this  and  sign  the  evidence? — A.  I  signed  tne  paper; 
yes. 

Q.  (Translated.)  And  you  swore  to  it  before  Louis  Kowalski? — 
A.  I  es,  sir. 

Q.  (Translated.)  And  you  swore  before  Louis  Kowalski  that 
these  statements  you  had  made  were  true? — A.  Yes,  sir. 

Q.  (T^nslated.)  You  had  opportimity  to  read  over  what  you 
signed  and  swore  to? — A.  Yes,  su*. 

Q.  You  can  read  English? — A.  No,  sir;  not  very  well. 

Q.  You  can  read  it?— A.  No,  sir;  I  can't. 

Q.  You  swear  that  you  can  not  read  English  at  all? — A.  I  can 
swear :  yes,  sir. 

Q.  Do  you  in  filling  prescriptions  have  them  presented  in  English 
at  all?— A.  Yes,  sit. 

Q.  So  you  C/Ould  read  enough  English  to  fill  all  prescriptions  in  the 
drug  store?  You  can  read  simple  English,  can  you  not? — A.  Yes; 
this  English  we  use  in  the  prescription  business.  I  never  studied 
English  at  all  in  my  life. 

Q.  But  you  understand  EngUsh? — A.  Little  English;  yes,  sir. 

(J.  Will  you  state  now  that  you  did  not  tell  Mr.  Purdy  and  after- 
wards swear  to  the  statement  that  you  thought  they  were  going  to 
shoot  into  your  house? — ^A.  I  mean  I  thought  some  bullets  were  going 
to  come  into  my  house,  and  that's  why  I  laid  down  on  tlie  floor.  I 
don't  know  whether  they  tried  to  do  notliing  in  town. 

Q.  (Translated.)  How  long  did  you  lay  down  on  this  floor? — ^A.  I 
stayed  about  fifteen  or  twenty  minutes. 

Q.  (Translated.)  Were  you  all  this  fifteen  or  twenty  minutes  lying 
on  the  floor?— A.  I  was  tnree  minutes  first,  and  then  I  come  back  to 
my  room  and  lay  down  on  the  floor  there  and  stayed  about — I  can't 
ten.     I  think  it  was  fifteen  to  twenty-five  minutes,  more  or  less. 

Q.  You  laid  down  on  the  floor  in  the  front  room  about  three 
minutes?— A,  Maybe  less;  yes,  sir. 

Q.  Then  you  went  into  your  bedroom  and  laid  down  on  the  floor 
there  about  fifteen  or  twenty  minutes? — A.  Yes,  sir. 

Q.  Show  the  court  how  you  got  into  your  back  room  from  your 
front  room. — A.  I  walked  from  my  front  room  to  my  back  room. 

Q.  Did  you  go  immediately  to  your  back  room  as  soon  as  you  got 
up? — ^A.  Yes,  su*;  right  away. 

Q.  And  were  you  ^'ing  on  your  face  or  on  your  back  on  the  floor? — 
A.  On  my  back. 
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Q.  Were  you  lying  on  your  face  or  on  your  back  in  the  front  room  I — 
A.  On  my  race. 

Q.  And  what  did  you  do  when  you  got  up  off  of  the  floor  in  your 
bedroom? — ^A.  I  went  to  my  bed  and  sfeep. 

Q.  Did  you  go  back  into  your  front  room  at  all  I — ^A.  No,  sir;  not 
that  night. 

Q.  How  many  men  did  you  see  shooting  when  these  first  three  or 
four  shots  were  fired  ?  How  manv  mnB  were  firing  t  hese?  You  said 
you  saw  flashes. — A.  I  just  saw  ffashes^  but  I  did  not  see  them  at  all. 

Q.  Was  there  more  than  one  gun? — ^A.  Yes;  there  was  more  than 
one  gun. 

Q.  You  saw  more  than  one  gun  shooting  these  first  four  or  five 
shois? — ^A.  Yes,  sir. 

Q.  How  many? — A.  Four  or  five,  I  would  say. 

Q.  Were  there  four  or  five  guns  that  shot  these  first  four  or  five 
shoiS?— A.  (Transla.ed.)  I  did  not  see  the  guns;  but  I  heard  the 
shots,  and  with  the  back  of  mv  eve  I  saw  the  flash  of  the  guns. 

Q.  Then,  you  don't  know  wne  her  there  was  more  than  one  gun  or 
not  tha^  fired  those  first  four  or  five  shots?  (Translate  that  and  let 
him  answer  in  English.) — A.  I  don't  know;  I  think  it  was  four  or  five, 
because  they  were  ins.an;ane()us;  about  the' same  time. 

Q.  But  you  did  not  see  the  guns? — ^A.  No,  sir. 

Q.  And  you  did  not  see  these  men,  these  four  or  five  that  fired 
these  shots? — A.  No,  sir. 

Q.  And  you  don't  know  whether  they  were  inside  or  outside  of  the 
garrison  wall? — ^A.  I  don't  know,  sir;  but  I  think  it  was  inside. 

S.  How  long  after  that  was  it  that  you  saw  these  men  jump  the 
? — A.  About — ^it  was  right  away,  less  than  one  minute,  when  they 
jumped. 

Q.  What  were  you  doing  when  they  jumped  the  wall? — ^A.  I  just 
had  my  head  out  \he  door. 

Q.  l"ou  are  ceriain  that  you  actually  saw  them  jump  the  wallt — 
A.  Yes;  I  heard  when  they  jumped. 

(Translate  that  quesli<m*  and  let  him  answer  in  English.) 

A.  Yes;  I  am  sure  they  jumped  the  wall. 

Q.  (Transla'od.)  Did  you  not  tell  theCiiizens'  Committee  that  you 
did  not  see  these  men  jump  the  wall? — A.  I  do  not  rememberif  I 
said  so. 

Q.  (Translated.)  Did  you  not  tell  the  committee  as  follows:  "Q. 
What  kind  ot  shols,  pistol  or  rifle? — A.  Gun  shots.  Q.  Where  were 
they? — A.  Inside  the  quarters.  I  heard  the  noise  luce  somebody, 
big  crowd,  jumped  the  wall.  Q.  Aboui  how  many? — A.  I  could  not 
see  him;  I  heard."  Did  you  so  tes.ify  before  the  Ciiizens'  Com- 
miLlee?— A.  I  believe  so. 

Q.  (Translated.)  Then,  at  that  time  you  were  certain  you  did  see 
these  men  jump  the  wall,  or  heard  them,  simply?— A.  I  liearti  them 
and  I  saw  the  bulk. 

Q.  How  many  did  you  see  jump  the  wall? — ^A.  I  can't  say  how 
many. 

Q.*^  (Same  question  translated.) — ^A.  I  can  not  say. 

Q.  Did  you  not  state  j^est^rday  that  you  saw  15  or  20? — ^A.  Well, 
I  say  15  or  20;  yes. 

Q.  Well,  did  you  see  15  or  20? — ^A.  1  think  about  15  or  20,  more  or 
less. 
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Q.  Did  you  not  state  to  Ifr.  Purdy  that  you  saw  25? — ^A.  Maybe 
25  or  30;  1  did  not  count  it  at  the  time. 

Q.  You  only  saw  them  while  you  were  closing  the  door,  did  you 
not? — ^A.  Yes;  I  only  saw  them  when  I  closed  the  door. 

Q.  You  were  in  considerable  of  a  hurry  when  you  were  closing  that 
door,  were  you  not? — ^A.  Yes,  sir. 

O.  You  were  not  stopping  to  count  people  at  that  time,  were  you? — 
A.  No,  sir. 

Q.  How  long  after  they  jumped  the  wall  was  it  before  they  fired 
there  by  your  house? — ^A.  About  two  or  three  minutes. 

Q.  It  was  two  or  three  minutes  after  they  jumped  the  wall  before 
you  heard  any  shots  at  your  house? — A.  les,  sir;  maybe  less  than 
that.     It  is  too  long  for  mo  to  remember. 

Q.  (Translated.)  Were  any  shots  fired  by  anyone  directly  in  front 
of  yoiu*  house  on  Fifteenth  street? — ^A.  No,  sir;  there  was  one  shot 
in  the  room.     I  found  it  about  two  months  ago. 

Q.  You  did  not  find  any  shots  in  your  room  imtil  about  two 
months  ago? — ^A.  Yes,  sir;  about  two  months  ago. 

Q.  You  are  certain  that  no  one  fired  in  the  Fifteenth  street  directly 
in  front  of  voiu*  house? — A.  No,  sir;  when  I  was  reading  hobody  do 
it;  I  don't  know  about  after. 

Q.  Then  you  mean  to  say  that  you  don't  know  whether  there  was 
firing  in  Firteenth  street  immediately  after  these  men  jumped  the 
wall  and  directly  in  front  of  yoiu*  house?  (Translated.) — ^A.  By  my 
house;  no,  sir. 

Q.  (Translated.)  In  front  of  your  house  on  Fifteenth  street? — ^A.  I 
did  not  see  anything. 

Q.  (Translated.)  Did  vou  hear  any  shots  at  that  point  ? — ^A.  I  heard 
some  shots,  but  I  don't  know  where  they  was. 

Q.  How  many  did  you  hear? — ^A.  I  heard,  I  don't  know  how  many. 

Q.  Might  they  have  been  fired  by  parties  standing  directly  in  front 
of  your  house  ?— A.  I  think  from  tne  corner  of  the  alley. 

(Same  question  translated.) 
,     A.  No;  1  heard  shots,  but  I  don't  know  where. 

Q.  (Translated.)  Did  you  hear  shots  after  the  first  four  or  five 
before  you  heard  shots  in  the  alley? — ^A.  Yes,  sir;  I  heard. 

Q.  How  many  did  you  hear  dinging  tliat  time?— A.  I  don't  know, 
sir. 

Q.  (Translated.)  What  is  your  recollection  now  about  it — the  num- 
ber of  shots  you  heard  fired  between  the  time  these  first  four  or  six 
shots  were  fired  and  the  time  you  heard  men  shooting  at  the  side  of 
your  house  in  the  alley? — A.  I  can  tell  you,  from  15  to  20. 

Q.  But  you  don't  know  where  those  shots  were  fired  ?-r-A.  No,  sir. 

Q.  How  many  were  fired  in  the  alley  alongside  of  yoiu*  house?— A. 
I  think  it  was  about  10. 

Q.  (Translated.)  You  think  there  were  about  10  fired  in  the  alley 
alongside  of  your  house? — A.  I  do  not  know. 

Q.  (Translated.)  How  long  did  these  men  who  were  shooting 
remain  in  the  alley  by  the  side  of  your  house  at  that  particular 
point? — ^A.  They  were  walking,  inside  of  town. 

Q.  Walking  in  the  direction  of  Brownsville? — A.  Yes,  sir. 

Q.  (Translated.)  How  long  were  they  there  at  that  point,  along- 
side of  your  house  in  the  alley? — A.  They  were  walking  all  the 
time. 
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Q.  (Transhited.)  And  you  don't  kaoif  whether  any  shots  were 
fired  at  that  point  or  not,  alongside  of  your  house  in  the  alley t — A, 
In  the  street  ? 


Q.  (Question 
ma 


Point  out  his  house  and  the 


repeated,}   A.  I    don't   understand   tjie   word;   in 
which  place? 

Q.  Aak  liim  to  go  to  the  map,  please, 
alley. 

(Imerpreter  points  out  to  witnesa  on  map.) 

Q.  Ask  him  to  put  his  pointer  in  the  uiiey  alontrside  of  his  house. 
Ask  hini  ii  he  heard  any  shots  fired  at  that  point  or  between  that 
point  and  Fifteenth  stiTelt? — A,  Yes,  sir;  I  hear^l. 

Q.  Ask  him  how  many  he  heard  at  that  point* — ^A,  I  can  not  tell 
precisely  how  many  there  were. 

Q.  Ask  him  about  how  many  he  thinks  there  were.  What's  his 
recollection  I — ^A.  I  sliould  say  about  If*  or  30. 

Q.  (Translated.)  Did  you  see  any  flashes  of  the  gun  or  liflee  ftt 
that  point? — A,  No^ir. 

Q,  (TranslateJ,)  bo  you  know  how  many  guns  there  were  that 
were  firing  these  15  or  30  shots  at  this  point  #— A,  No,  sir. 

Q.  Did  you  see  any  rifles  at  this  point  at  all? — A.  No,  sir, 

Q,  (Translated.)  iJid  you  see  any  rifles  in  the  hands  of  the  men  in 
the  alley  between  Fifteenth  street' and  that  point  (intesrpreier  indi- 
cated points  on  map)  while  passing  from  Fifteenth  street  up  to  the 
point  where  they  were  firing  f^A.  No,  sir 

Q.  (Question  translated  to  witness  again.) — A.  No,  sir;  I  did  not 
see  any  men  or  gun;  only  heard  the  shots, 

Q.  (Translated,)  Then  you  saw  neither  men  nor  the  rifles  in  their 
hands  while  in  the  alley f— A,  I  saw  what  I  said  before,  but  not 
before  reaching  to  that  point. 

Q,  (Translated,)  Did  you  see  any  men  with  guns  in  their  bands 
while  they  were  in  the  afley? — A.  In  the  alley;  yes,  sir,  I  saw, 

Q*  (Translated.)  Whereabouts  in  the  alley  were  they  when  you 
Sii w  them  ?— A»  Can  I  show  on  the  map  ? 

Q.  Yes. — ^A.  It  was  ri^ht  here,  I  was  inside  this  window  and  the 
men  wiis  about  here  (indicating  a  point  near  the  biiok  lot  and  that 
his  window  was  in  the  bnck  part  of  the  house;  that  is,  the  part  toward 
the  Cowen  house)*  (This  Wiis  translated  to  the  witness,  as  the 
record  read,  and  he  said  it  Wi:s  correct,) 

Q.  (Tri^nsl;ited,)  Is  that  the  only  point  in  the  alley  that  you  aaw 
thoso  men  I — A.  It  is  the  only. 

Q.  (Tr.mslatedO  How  long  did  they  remain  at  that  point  where 
you  actually  saw  them? — A,  They  wore  going  toward  the  center, 

Q.  (Translated.)  About  how  long  were  they  there  when  you  aaw 
them?— A.  They  never  stopped;  I  was  the  only  one  that  stoaved, 

Q.  Ask  him  to  indicate  the  point  on  his  house,  ns  near  as  ne  can, 
where  tliis  window  is  located;  the  window  in  his  bedroom. — ^A.  Right 
here  (indicating  a  point  on  ttie  rear  part  of  the  house^  slightly  south- 
west of  the  center,  measurincj  from  the  alley). 

Q.  (Tritn slated.)  Is  that  the  only  place  where  you  saw  these  men 
so  you  could  distinguish  their  clothmgl — A,  That's  the  only  point 
where  I  S4W* 

Q.  You  had  not  seen  the  clothing  &o  aa  to  distinguish  it  at  any 
other  point  1 — A.  No,  sir. 
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Q.  (Translated.)  Tell  us  again  how  those  men  were  dressed. 
Describe  the  clothing. — ^A.  It  was  light  clothing. 

Q.  (Translated.)  Can  you  describe  this  clothing  more  accu- 
rately?— ^A.  No,  sir. 

The  court  then  took  a  recess  until  11.30  o'clock  a.  m.;  at  which 
hour  the  members  of  the  court,  the  accused,  his  counsels,  the  wit- 
ness, the  reporter,  and  the  judge-advocates  resumed  their  seats. 

Q.  You  could  not  see  whether  they  had  on  hats? — ^A.  No,  sir. 

Q.  Do  you  know  whether  they  had  on  hats  or  not? — ^A.  No,  sir;  I 
don't  know. 

Q.  Do  you  know  whether  they  had  on  coats? — ^A.  No,  sir;  I 
can't  tell. 

Q.  Might  some  of  them  have  been  in  dark  shirts? — ^A.  No,  sir;  I 
think  all  of  them  were  in  ''claro." 

Q.  You  mean  light-colored  clothes? — ^A.  "Claro;"  yes,  sir. 

Q.  How  many  men  did  you  say  you  saw  at  that  point  from  the 
window?— A.  About  foxu*  or  five. 

Q.  And  you  saw  their  guns  at  that  time? — ^A.  Yes,  sir. 

Q.  You  say  tiiey  were  walking  or  running;  or  now  were  they 
going? — ^A.  Tliey  were  walking. 

Q.  Were  they  standing  straight  or  how? — ^A.  No,  sir. 

Q.  Show  the  court  what  position  they  were  in. — A.  Yes,  sir; 
this  way  (standing  erect,  with  arms  as  though  holding  a  gun  or  point- 
ing a  gun). 

Q.  Were  they  standing  erect  or  did  thev  bend  over? — ^A.  No;  I 
did  not  see  much  the  face,  but  I  saw  most  tne  guns. 

Q.  You  could  not  see  their  faces? — A.  No,  sir. 

Q.  Is  this  the  position  the  men  were  in  when  you  saw  them  from 
yoxu*  window — ^where  this  pointer  is? — (Translated.) — A.  I  saw 
them  from  the  distance  that  could  be  seen  from  the  window. 

Q.  (Translated.)  I  want  to  know  what  point  were  they  in  the 
alley  when  you  saw  them. — ^A.  They  were  in  the  alley  near  the  win- 
dow. They  were  behind  the  division  of  my  back  yard,  but  not 
inside  of  the  yard. 

Q.  They  were  behind  the  addition  of  your  back  yard? — ^A.  Between 
the  division  ot  the  yard,  but  in  the  alley. 

Q.  Is  there  a  fence  between  the  back  of  your  house  and  the  lot 
nexttoyou? — ^A.  I  no  remember — I  think  so. 

Q.  (Iranslated.)  Do  yQU  remember  how  high  that  tence  is  be- 
tween your  lot  and  the  next  one? — A.  Height  is  about  5  teet. 

Q.  (Translated.)  This  fence  is  on  the  idley  and  runs  from  your 
house  toward  the  Cowen  house? — ^A.  There  is  another  house  between 
the  Cowen  house  and  mine,  an  empty  house. 

Q.  (Translated.)  Does  this  fence  you  say  is  about  5  feet  high 
extend  from  the  back  of  yoxu*  house  over  to  the  Cowen  house? — A.  I 
do  not  understand. 

Q.  Ask  him  if  there  is  a  fence  extending  from  his  house  over  to 
this  unoccupied  house  there. 

(Interpreter  indicated  on  the  map  for  witness.) 

A.  Yes;  there's  a  fence. 

Q.  Ask  him  about  how  high  that  fence  is. — ^A.  About  6  feet. 

Q.  Was  that  house  occupied  there  in  rear  of  his  house  and  the 
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Cowen  house,  and  on  which  your  pointer  is  now  located t — A.  I  do  not 
know  whether  this  one  or  this  one  is  the  empty  house.  One  is  the 
Cowen  kitchen,  but  I  am  not  sure.  (Witness  indicated  the  unoocu- 
])ied  house  as  the  small  one  directly  in  rear  of  the  south^restem 
portion  of  his  house  and  in  the  next  lot.  and  the  kitchen  is  the  long 
nousc  shown  to  be  directly  in  rear  of  tne  CSowen  house  and  in  the 
Cowen  lot.) 

Q.  Ask  him  what  that  small  unoccupied  house  is  there. — A.  I  think 
it  is  the  liouse  to  rent  that  belongs  to  the  Kendalls. 

Q.  This  house  is  not  in  the  lot  where  his  own  house  is  located,  is 
it? — ^A.  No,  sir;  it  is  by  the  fence. 

Q.  (Translated.)  How  high  is  that  fence  running  from  the  alley 
down  toward  the  telegraph  oiBSce  ? — ^A.  The  same  heimt — 5  feet. 

Q.  Is  this  aboard  fence? — ^A.  Yes,  sir;  divided.     Not  a  tight  fence. 

Q.  Where  were  the  next  shots  you  heard  after  the  men  left  this 
place  where  you  saw  them — ^the  only  place  where  you  saw  them  in  the 
alley  (translated)  ?— A.  Well,  I  think  it  was  in  tne  market  direction 
or  between  my  house  and  the  market. 

Q.  Can  you  not  locate  these  shots  more  accurately t — A.  No,  air; 
I  can't. 

Q.  Do  you  know  whether  they  were  at  the  Cowen  house  or  not? — 
A.  No.  sir;  no,  I  do  not. 

Q.  (Translated.)  How  long  after  these  men  passed  your  house  "at 
the  point  where  you  saw  them  was  it  that  the  firing  continued! — 
A.  How  much  time  had  passed  ? 

Q.  Yes.  During  what  time  did  you  hear  firing  after  these  men 
passed  your  house — at  the  point  where  you  saw  them  (translated)  I — 
A.  When  the  shots  ceased? 

Q.  Yes;  up  to  the  time  the  shots  ceased. — ^A.  I  can  not  say. 

Q.  About  now  long? — ^A.  About  ten  minutes,  more  or  less;  ten  or 
twelve. 

Q.  (Translated.)  These  shots  kept  up  during  all  the  time  you  were 
lying  on  your  back  in  the  bedroom,  did  they  not? — ^A.  Yes,  sir. 

Q.  You  are  sure  about  that? — A.  Yes,  sir. 

Q.  Did  you  hear  or  see  any  men  come  back  down  the  alley  toward 
the  post? — A.  I  heard  some  noise,  and  I  think  some  men  came  back 
by  the  alley,  but  I  didn't  see  them. 

il.  Did  you  tell  the  Citizens'  Committee  that  you  heard  these  men 
come  back? — A.  I  don't  know,  sir;  T  don't  think  they  a^ed  me. 

Q.  Did  you  not  tell  the  Citizens'  Committee  that  you  did  not  hear 
them? — A^  I  don't  know. 

Q.  (Translated.)  Did  you  not  testify  as  follows  before  the  Gitiaens' 
Committee?  ^^Q.  Did  you  see  the  soldiers  when  they  came  back  to 
the  garrison? — ^A.  No.'  Did  you  so  testify  before  the  Citizens'  Com- 
mittee?— ^A.  I  think  so. 

Q.  (Translated.)  Then  at  that  time  you  were  certain  that  you  did 
not  sec  any  of  tlieso  men?— A.  Return?    No. 

Q.  (Translated.)  How  long  was  it  after  you  heard  the  last  fixing 
that  you  heard  these  men  return? — A.  I  don't  know  how  long,  bat 
I  heard  paces;  it  was  about  five  minutes  afterwards. 

Q.  (Translated.)  Wliat  were  you  doing  when  you  heard  these 
go  bnck? — A.  I  was  just  going  to  sleep. 

Q.  How  many  did  you  hear? — A.  1  don't  know. 
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Q.  Did  you  hear  any  talking  at  that  time? — ^A.  I  am  not  sure,  but 
I  think  I  aid;  I  am  not  sure. 

Q.  You  thmk  you  heard,  but  you  are  not  sore;  is  that  right? — ^A. 
Yes,  air. 

Q.  (Translated.)  Are  you  not  certain  because  vou  were  going  to 
sleep?-— A.  I  was  going  to  sleep  and  I  kind  of  woke  up  two  or  three 
times  during  that  time. 

Q.  Ask  him  that  question  again.  Is  he  uncertain  because  he  was 
going  to  sleep? — A.  I  was  not  very  sure;  I  could  not  say  any  more. 

Q.  Did  you  see  any  men  go  onto  Elizabeth  street? — ^A.  No,  sir;  I 
didn't  see  any  men. 

Q.  Did  you  hear  any  men  go  on  EUzabeth  street? — A.  I  heard; 
yes.  air. 

Q.  When  was  it  you  heard  these  men  go  on  EUzabeth  street? — A. 
(Translated.)  A  little  while  after  the  ^ots  ceased.  I  do  not'know 
if  theywere  going  toward  the  post  or  the  opposite  direction. 

Q.  How  many  did  you  hear  at  that  time? — ^A.  I  don't  know,  sir; 
cant  t  tell. 

Q.  Inunediately  after  you  heard  these  four  or  five  shots  did  you 
hear  any  men  go  on  EUzabeth  street — this  first  firing? — ^A.  I  tmnk 
some  men  ran  by  Elizabeth  street;  yes,  sir,  but 

Q.  Did  you  hear  any  men  go  on  Elizabeth  street? — ^A.  I  can  not 
hear  from  mv  place,  sir. 

Q.  (Translated.)  Did  you  hear  any  men  go  on  Elizabeth  street 
at  the  time  you  heard  tnese  four  or  five  shots? — ^A.  I  heard  some 
steps  in  that  direction. 

Q.  (Translated.)  Where  were  those  steps  that  you  heard  in  the 
direction  of  Elizabeth  street? — ^A.  In  the  street. 

Q.  In  what  street  did  you  hear  these  steps? — ^A.  I  think  Fifteenth 
street.* 

Q.  (Translated.)  Will  you  show  the  court  where  these  steps  were 
when  you  heard  them,  at  the  time  of  these  first  foiu*  or  six  snots? — 
A.  All  took  different  directions. 

Q.  Show  the  court  where  they  were  when  you  heard  them. — ^A. 
Going  this  way.  (Indicates  point  from  the  center  of  his  house,  and 
carries  pointer  down  toward  Elizabeth  street  to  the  comer.) 

Q.  (Translated.)  Did  you  hear  them  all  the  way  from  the  front  of 
yoiu*  house  down  to  Elizabeth  street? — A.  I  heard  in  that  direction. 
I  could  not  hear  any  more,  because  I  shut  the  door.  This  is  impos- 
sible for  me  to  describe  in  what  position  they  were,  that  is 

Q.  (Translated.)  Did  you  hear  some  men  at  the  same  time  ^ing 
in  the  opposite  direction — that  is,  toward  Washington  streetl— A. 
I  did  not  near  anybody  in  Washington  street. 

Q.  (Translated.)  Did  you  hear  anybody  going  toward  Washington 
street? — A.  No,  sir;  I  could  not  hear  anyone  from  my  room. 

Q.  (Translated.)  Why  is  it  you  couldn^t  hear  them  going  toward 
Washington  street  when  you  could  hear  them  going  toward  EUzabeth 
street?    Answer  in  Enghsh.— A.  In  English  1  can  not  answer. 

Q.  Answer  in  Spanish,  then. — ^A.  Because  my  house  is  more  near  to 
Elizabeth  street.  At  the  same  time  there  were  some  shots  and  steps 
in  the  alley  that  bothered  me  to  tell  whether  they  were  going  in  that 
direction. 

Q.  Did  you  hear  any  shots  in  the  direction  of  Elizabeth  street  at 
this  time?— A.  No,  sir;  I  did  not  hear  any  from  Elizabeth  street. 
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)Q,  Did  you  hear  any  shots  in  the  direction  of  Washington  street  at 
this  time'f^ — A.  I  think  Wasliington  street  is  between  the  market  siiH 
my  house.     That's  the  direction  I  heard  it  in* 

Q,  (Translated.)  But  at  the  time  these  men  first  commenced  the 
firingj  or  immediately  after  that  and  before  they  passed  down  the 
alley,  did  you  hear  any  firing  in  Fifteenth  street  up  toward  Washing- 
ton street? — A,  I  can  not  say  if  I  heard  any.  The  shots  from  two 
blocks  or  one  yard  have  the  same  sound. 

Q.  Before  you  heard  these  men  jump  the  wall  did  you  hear  a  bugle 
call? — A.  I  think  I  did. hear  a  bugle;  I  don't  know  what  they  do;  I 
know  nothing  about  if  it  is  a  call  or  not. 

Q.  Did  you  hear  the  bugle  call  at  all  before  these  men  jumped  the 
walll — A.  I  tliink  I  heard  it  at  tlie  same  time;  I  don't  thmk  I  heard 
it  before- 

Q/You  think  you  heard  it  at  the  same  time  the  men  jumped  the 
wain — A.  Yes. 

(I^ast  three  questions  and  answere  thereto  were  repeated  to  witness 
in  Spanish  and  asked  if  correct,  and  he  replied  tliey  were.) 

Q.  (Translated.)  Then  you  heard  this  bugle  call  juist  as  you  were 
closing  your  door?— A.  Yes,  sir;  it  was  only  one  and  the  same  time 
for  me, 

Q.  Where  were  the  men  w  ho  were  doing  tlie  firing  when  you  heard 
the  next  bugle  call? — A,  I  can't  tell,  sii\ 

Q.  (Same  (question  translated.) — -A*  I  think  they  were  inside  of  the 
town;  more  inside  toward  the  towm  from  my  house. 

Q,  (Translated.)  Did  you  hear  any  bu^le  call  during  the  time  the 
men  were  firing  close  to  your  house/or  when  they  were  passing  your 
house? — A,  1  tjdnk  they  iiad  already  passed*  I  nev^r  gave  much 
attention  to  t!ie  bugle ,  because  I  don  t  know, 

Q,  ^^e  you  certam  about  tlrnt?— A»  Of  the  bugle? 

Q.  Yes.— A.  Yes,  sir;  I  am  sure.     1  can  say  notling  more. 

Q.  (Translated.)  I  want  to  know  if  he  is  certain  of  the  location  of 
the  men  who  were  doing  the  firing  when  he  heard  the  next  bugle 
call.— A*  I  am  not  sure.     You  asked  me  more  or  less. 

The  court  then  took  a  recess  until  2.20  o'clock  p.  m,,  at  which  hour 
the  members  of  the  court,  the  judge-ad vocateSj  the  accused,  his  coun- 
sel, the  witness,  the  interpreter,  and  the  reporter  resumed  their  seats. 

The  witness,  JoBt  Marti kez,  after  having  been  reminded  by  the 

judge- advocate  that  he  was  still  under  oath,  continued  his  testimony 
as  follows; 
The  interpreter  was  also  reminded  that  he  waa  still  under  oath. 

CROSS-EXAMINATION    CONTlNtJBB, 
QUEStlO^fS   BY  C0UH8BL  TOn  THB   ACCUiBD 

Q,  You  have  already  stated  that  you  did  not  at  any  time  see  the 
faces  of  those  men  who  did  the  shooting)— A.  I  could  not  see  them, 
because  it  was  a  dark  night. 
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BEDIBEOT  EXAMINATION. 
QUESTIONS  BY  THE  ASSISTANT  JUDOE-ADVOCATE. 

^.  Your  lamp  was  shining  br^htly  out  in  that  street  in  front  of 
your  house  at  tne  time,  was  it? — ^A.   les,  sir.  , 

Q.  Now,  if  these  men  had  been  in  Fifteenth  street  and  in  front  of 
your  house  at  the  time  they  fired  these  first  four  to  six  shots,  would 
not  you  have  seen  them? — ^A.  Them? 

Q.  Them. — ^A.  He  asked  the  question  if  I  couldn't  see  them  from 
my  room? 

Q.  Yes;  I  want  to  know  whether  if  those  men  had  been  in  front 
of  your  house  and  on  Fifteenth  street — that  is,  between  your  house 
ana  the  garrison  wall  at  the  time  they  fired  those  four  to  six  shots — 
would  you  not  have  seen  those  men  in  the  light? — ^A.  No,  sir;  I 
couldn't  see  them. .  The  light  was  in  another  direction. 

Q.  Did  the  light  from  your  lamp  shine  directly  to  the  front  of  your 
house  or  to  one  side?— A.  To  one  side. 

Q.  So  that  it  was  impocsible  for  you  to  tell  whether  those  men 
were  on  the  inside  of  the  wall  or  the  outside  of  the  wall? — ^A.-  Yes, 
sir;  it  was  impossible. 

Q.  The  light,  therefore,  didn't  shine  directly  outside  the  house? — 
A.  It  was  nght  to  one  siae  of  the  door. 

Q.  When  those  first  shots  were  fired,  and  you  went  to  the  door, 
did  you  stay  there  verjr  long? — ^A.  No,  sir;  it  was  instantaneous. 

Q.  Did  you  pay  particular  attention  to  the  sounds  of  the  budes 
that  night,  or  were  you  more  itfterested  in  the  shooting — did  that 
attract  most  of  your  attention? — ^A.  Yes,  sir;  the  shooting  attracted 
more  of  my  attention;  the  bugle  didn't  attract  my  attention. 

Q.  You  were  at  the  time  afraid,  as  you  say,  that  some  bullets 
might  enter  your  house? — ^A.  Yes,  sir. 

Q.  So  that  any  impression  you  have  as  to  the  exact  time  at  which 
the  bugle  calls  were  nrst  heard,  was  formed  at  a  time  when  you  were 
more  or  less  excited,  was  it  not? — ^A.  The  bugle  sounded  when  I  was 
more  excited,  at  the  same  time  when  the  firing  was  going  on. 

The  judge-advocate: 

I  would  like  to  instruct  the  reporter  to  note  in  the  record,  as  was  done  this  morning, 
when  the  witness  answers  in  English  and  when  he  answers  through  the  interpreter. 

The  assistant  judge-advocate: 

I  would  like  to  state  to  the  court  that  the  record  of  this  morning's  proceedings  is  not 
here;  the  other  stenographer  has  her  notes  over  at  the  house  and  is  writing  up  the 
manuscript  now,  so  I  can't  quote  directly  from  the  record;  but  if  the  coimsS  for  the 
defense  is  willing  to  take  our  recollection  of  what  was  stated  by  the  witness  tliis  morn- 
ing in  regard  to  a  question  asked  him  relative  to  whether  he  could  read  English  or  not, 
or  whether  he  would  swear  to  it,  I  think  that  he  did  not  entirely  understand  the 
question. 

Counsel  for  the  accused: 

We  will  object  to  any  questions  that  are  erroneous — ^that  we  think  are  erroneous. 

Q.  (To  interpreter.)  Tell  the  witness  this  question  in  Spanish:  Can 
you  read  English  at  all — simple  English? — ^A.  (Translated.)  Depend 
whether  it  is  writing;  I  can  not  read  a  whole  article.  . 

p.  But  so  far  as  ordinary  business  letters  are  concerned  and 
things  that  come  up  in  the  course  of  your  business  as  a  druggist,  can 
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Oil  read  those  all  right? — A.  (Interpreted.)  Orders  and  letters  sent 
e  can  understand — orders  received  and  letters  sent  he  can  understand 
them. 

Q.  Did  you  understnnd  this  morning  when  you  replied  to  the  ques- 
tion, ''I  can  swear/'  that  you  were  being  asKed  wnether  you  could 
swear  you  couldn't  read  English  at  all? 

Counsel  for  the  accused: 

May  it  please  the  court,  I  can't  underatand  that  question;  I  would  liko  to  have  him 
reafl  it  as  it  is  recorded. 

(Reporter  reads  question.) 

Assistant  Judge-Advocate: 

That  question  is  rather  involved,  I  will  admit. 

Q.  (Interpreted.)  This  morning  you  were  asked  a  question  by  the 
counsel  for  the  defense,  asking  you,  in  effect,  whether  you  could  read 
English,  or,  rather,  whether  you  would  swear  that  you  couldn't  read 
English,  and  you  replied,  "1  can  swear.''  Do  you  mean  that  you 
would  be  willing  to  swear  that  you  could  not  read  English  at  allt— A. 
He  says  he  didn't  understand  what  he  referred  to. 

a.  You  didn't   mean  that  you  would   be  willing   to  swear  you 
dn't  read  English? — A.  Yes;  I  swear  that  I  can't  read  English. 
Q.  (Interpreted.)  Not  at  all? — ^A.  (Interpreted.)  I  do  not  under- 
stand "  at  all." 

QUESTIONS  BY  THE   OOUBT. 

Q.  (Interpreted.)  While  you  were  reading,  and  l>efore  you  heard 
the  first  four  or  six  shots  fired,  did  you  hear  any  sounds  of  dIowb  as  if 
something  was  being  broken  with  an  ax? — A.  (Interpreted.)  No, 
sir. 

Q.  (Interpreted.)  Did  you  hear  any  such  sounds  afterwardst — A. 
(Interpretea.)  No,  sir. 

(Excused.) 

Tlie  judge-advocate: 

May  it  please  the  court,  I  have  already  sent  twice  for  Lieutenant  Gxier  and  have 
not  yet  gotten  him.  The  last  orderly  has  gone  to  the  house  and  I  thmk  he  will  be 
here  in  a  few  moments. 

(The  orderly  at  this  time  reported  that  Lieutenant  Grier  would  be 
here  in  a  few  moments.) 

The  coiu*t  then  took  a  recess  until  2.35  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  judge-advocates,  the  accused,  his 
counsel,  and  the  rei)orter  resumed  their  seats. 

Second  Lieut.  11.  S.  Grier,  Twenty-fifth  United  States  Infantiy,  a 
witness  for  the  prosecution,  was  duly  sworn  and  testified  as  follows: 

DIRECT   EXAMINATION. 
QUK8TTON8   BT  TRB   ABBIBTAirT  JIJDOE-ADYOCAnk 

Q.  Please  state  vour  name,  rank,  and  station. — A.  H.  S.  Grier; 
second  lieutenant,  twenty-fifth  Infantry;  Fort  Reno^  (Hda. 

Q.  How  much  serv'ioe  liave  you  had  in  the  Army,  and  where  t — ^A. 
Counting  my  four  years  at  West  Point|  had  eight  years  in  next  June; 
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since  commissioned  I  have  served  at  Fort  Niobrara  fr^m  September, 
1903,  until  Jime  25, 1906,  and  from  July  26,  imtil  September  22,  Fort 
Brown,  Tex. ;  since  that  date  Fort  Reno,  Okla. 

Q.  With  what  regiment  has  yoxu*  service  been? — ^A.  All  with  the 
Twentv-fifth  Infantry. 

Q.  Doyou  know  thle  accused :  if  so,  state  who  he  is  ? — ^A.  I  do ;  Maj. 
Oiarles  W.  Penrose,  Twenty-fifth  Infantry. 

Q.  Where  were  you  on  August  13-14,  1906? — ^A.  You  mean  the 
night  of  August  13-14? 

Q.  No;  on  August  13-14? — ^A.  I  was  in  Fort  Brown,  Tex. 

Q.  On  what  duty  were  you  on  August  13,  1906? — ^A.  Post  quarter- 
master and  commissary,  acting  adjutant,  ordnance  officer,  and  post 
treasurer. 

Q.  The  accused  was  on  what  duty  on  that  day  as  well  as  the  follow- 
ing^day  ? — ^A.  Commanding  the  pok. 

Q.  With  what  rifle  were  Companies  B,  C,  and  D,  Twenty-fifth 
Infantry,  equipped  at  the  time  they  were  in  Brownsville? — A.  Equip- 
ped with  the  new  Springfield. 

Q-  When  were  these  rifles  received  by  the  battalion,  and  where? — 
A.  1  am  not  certain  as  to  what  time;  my  recollection  is  it  was  about 
April  or  May  in  1906,  at  Fort  Niobrara,  before  target  practice. 

Q.  You  are  certain,  however,  that  they  received  them  while  at 
Nioorara  before  the  target  practice  begun? — ^A.  Yes,  I  am. 

Q.  Did  these  compames  have  target  practice  at  Fort  Niobrara  with 
this  rifle?— A.  They  did. 

Q.  When? — ^A.  My  recollection  it  was  in  the  months  of  May,  June, 
and  July,  in  that  department. 

Q.  So  the  target  season  was  completed  only  a  short  time  before 
the  companies  went  to  Brownsville?— A.  Yes. 

Q.  Judging  from  vour  earoerience  as  an  officer  of  considerable  serv- 
ice in  the  Twenty-nfth  Infantry,  will  you  state  whether  or  not  it  is 
possible  for  the  enlisted  men  of  a  company  to  accumulate,  during 
target  practice,  a  considerable  amount  of  ammunition  without  being 
detected? — ^A.  I  think  that  it  would  be  possible  where  a  company 
commander  failed  to  keep  track  of  the  number  of  rounds  fired  by 
each  man  on  the  range,  every  man  in  the  company  being  so  disposed 
to  take  ammimition. 

O.  Is  it  easy  or  difficult  for  men  to  get  ammunition  in  this  way? — 
A.  It  all  depends,  I  think,  on  his  company  commander. 

Q.  After  your  arrival  at  Brownsville,  did  you  ever  hear  or  overhear 
anything  said  by  citizens  of  Brownsville  innicating  that  the  presence 
of  negro  troops  was  not  desired  there? — ^A.  Yes;  I  did.  On  the  very 
first  night  oii  which  I  was  in  Brownsville  I  registered  there  at  tlie 
Miller  Hotel,  and  in  conversation  with  the  night  clerk  he  told  me  that 
the  "niggers''  were  not  wanted  down  there,  and  they  could  not  take 
the  liberties  that  soldiers  had  taken  down  there,  or  there  would  be 
trouble. 

Q.  Did  you  ever  hear  any  other  indications  of  ill-feeling  on  the  part 
of  townspeople;  if  so.  what,  when,  and  where? — ^A.  No;  not  specifi- 
cally; but  I  was  told  oy  two  or  three  different  people  in  the  town  that 
it  was  not  customary  to  treat  the  negro  in  the  South  as  it  was  in  the 
North,  and  to  allow  him  to  drink  at  the  same  bar  with  white  men. 
This,  however,  was  not  in  a  resentful  way,  but  merely  by  way  of 
explanation. 
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Q*  Were  you  present  when  Private  Newton^  of  Company  C,  made 
a  report  regarding  an  alleged  mistreat  meni  at  the  hands  of  a  civil- 
ian?— A,  I  was* 

Counsel  for  the  accused: 

To  whom  waa  it  mftde?  Do  you  refer  to  thh  acciiBed  in  aaking  that  fjUPpHon.  or  not? 
Make  your  quej^tion  more  afjeeiJiCj  and  flon't  I  to  in  a  hurry,  so  we  can  know  whether  we 
wisli  to  aliject  Uf  it.  Jf  fhb  \b  sometbiiig  with  numeboay  elsG^  we  ol>ject.  If  it  is  a 
report  mmle  to  the  acr:iise<i»  please  ask  your  (|ueBtioii  bo  there  won't  be  any  queption 
about  it,  ftnd  we  v  on' t  object. 

Q.  I  will  modify  the  question*  Were  you  present  when  Private 
Newton,  of  Company  C,  made  a  report  to  Captain  Macklin  in  which 

he  alleged  mistreatment  at  the  hands  of  a  civilian! 

Counsel  for  the  accused: 

We  objf  ct  to  that.  Captain  Murkiin  is  not  on  tria-l.  Any  report  made  to  Major 
Feojiose  la  admissible,  but  any  repurLa  mude  to  Captain  ^lucklin  are  inad  miftdble  in 
this  matter. 

Assistant  judge-advocate: 

This  question  was  merely  to  ascertain  from  the  witness  whether  he  waa  preeent^t 
that  tinie  or  not.  I  have  not  called  for  any  statement  from  him  as  to  what  anyone  said, 
and  I  don't  intend  to. 

Counsel  for  the  accused: 

It  b  not  admiaeible^  and  we  object  to  it.  Captain  Mac!(lin  U  not  on  trial,  and  we 
tl^bject  to  laying  any  foundation  in  this  caae  for  tne  trial  of  Captain  Macklin- 

Assistant  judge-advocate: 

I  would  like  to  slate  to  the  court  that  by  the  teetimony  of  another  witness  the  fact  that 
Private  Newton  did  re  port  to  Captain  MackUn  was  brought — ^the  fact  was  brotight  out 
by  Captain  Macklin  himself ^  1  believe^  on  the  stand — and  there  was  some  queMion  as 
to  the  manner  of  I'rivate  Newton  at  the  timp  and  some  other  things  which  have  nothing 
to  do  with  the  substance  of  the  report  made,  and  it  was  what  the  witness  actnaUy  saw 
himself  at  that  time  that  I  am  going  to  ask  hira  about,  and  there  can  be  no  objection^ 
it  seems  to  me^  to  a  witness  sLatmg  what  he  did  actually  eee.  I  am  not  aaking  for  any 
hearsay  testimony  at  alh 

Counsel  for  the  accused: 

You  just  as  well  come  in  here  and  ask  this  witness  if  he  saw  Mount  Pelee,  if  Moiint 
Pelee  is  pertinent,  and  as  it  b  not  pertinent,  nor  does  Captain  Macklm's  trial  enter  into 
this  case.  They  both  occupy  the  same  position,  and  we  obj ect  to  any  foundation  heLii^ 
laid  in  the  Macklin  case  in  the  Fenroee  case;  and  this  is  counsel  for  the  aecnsed;  he  b 
lie  judge-advocate  in  the  Macklin  case  himself,  and  we  object  to  it. 

Assistant  judge-advocate: 

I  wish  to  state  that  tliere  is  no  such  intention  in  a^^king  that  question ;  it  b  merely 
a  question  of  fact.  I  want  to  as-k  the  witness  what  he  saw  at  a  certain  time  that  has 
already  been  tei? tilled  to  by  a  witness  on  this  stand  in  response  to  qna^tion  asked  him 
on  croea-exam  (nation  f  and  I  nierely  want  to  a^k  thii^  witness  what  he  L-aw  at  the  time. 
and  we  arc  just  as  ranch  entitled  to  ask  him  w^hat  he  saw  at  the  time  a^  the  defense 
was  to  ask  the  other  witness  what  he  saw.  at  that  same  lime.  It  h  ah^^nl  niely  pertinent 
and  relevant,  ancl  there  is  no  hearty  whate\*er  ubottt  itj  or  oplnicHj,  other  Ihan  the 
ordinary  opinion  that  every  one  b»  entitled  to  have,  vvholher  a  man  was  drimk  of  eobof^ 
or  angry  or  plea^fed;  it  is  ]ust  a  self-evident  proposition.  i 

TTie  presiding  oflScer: 

A  member  aiikn,  could  not  you  frame  your  question  different,  po  there  won't  be  any 
ohjection , 

(Tht'  i'«*porter,  at  request  of 
question^  which  Is  objected  to  J 
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the  pru^ecution^  here  read  the  last 
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The  accused,  his  counsel,  the  judge-advocates,  the  witness,  and  the 
reporter  then  withdrew,  and  tine  court  was  closed,  and,  on  being 
opened,  the  president  annoimced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  is  not 
sustained.    The  question  will  be  answered. 

(The  reporter  read  the  question  objected  to,  as  follows:  Q.  I  will 
modify  the  question:  Were  you  present  when  Private  Newton,  of 
Company  C,  made  a  report  to  Captain  Macklin  in  which  he  alleged 
mistreatment  at  the  hands  of  a  civihan?) 

A.  I  was. 

Q.  What  was  the  manner  of  Private  Newton  at  this  time? — ^A.  He 
was  perfectly  cool  and  collected,  but  appeared  a  little  bit  nervous,  as 
if  he  was  imder  considerable  restraint— self-restraint. 

Q.  Did  he  show  any  signs  whatever  of  being  excited  or  on  the 
verge  of  bein^  excited?—^  Nothing  except  tne  nervousness,  the 
twitching  of  his  hands  while  he  talkea. 

Q.  Did  any  other  instances  of  ill  treatment  of  soldiers  ever  come 
to  your  official  notice  as  adjutant  or  come  to  your  notice  as  adju- 
tant?— A.  What  do  you  mean?  Official  notice  or  something  that 
just  come  under  my  observation? 

Q.  Either. — ^A.  i  es;  the  Reid  affair  and  the  case  of  Private  Adair 
of  C  Company  also. 

Q.  What  was  this  Adair  case? — ^A.  Private  Adair  went  to  Mata- 
moros,  Mexico,  and  while  there  purchased  a  souvenir  pencil.  It  had 
been  the  practice  of  the  customs  authorities  not  to  search  anyone 
going  between  Brownsville  and  Matamoros  unless  they  carried  a 
package.  When  Adair  returned  from  Matamoros,  one  of  the  customs 
inspectors  ^ot  hold  of  him,  asked  him  if  he  had  anything;  he  told  him 
yes,  he  had  this  pencil;  he  said  something  to  the  inspector 

Counsel  for  the  accused: 

Q.  Were  you  present  at  t£is  conyerBation  or  Was  it  reported  to  you? 

A.  It  was  reported  to  headquarters,  I  believe.  The  custom  inr 
spector  said  something  to  the  effect  that  no  damn  nigger  could  bring 
anything  through  him. 

Q.  Between  what  dates  did  you  serve  as  acting  battalion  adjutant 
of  the  First  Battalion  of  the  Twenty-fifth  Infantry? — ^A.  Where- 
abouts? 

Q.  Did  you  serve  as  such  during  all  the  time  you  were  at  Browns- 
ville?— ^A.  No;  served  from  about  August  3  until  about  August  18. 

Q.  Prior  to  that  time  what  service  had  vou  had  as  battalion 
adjutant  of  that  battalion,  and  where?— A.  I  had  been  continuously 
actingbattalion  adjutant  rrom  February  12,  1905,  up  to  July  1,  1906. 

Q.  From  what  section  of  the  country  came  the  greater  part  of  the 
recruits  received  during  your  service  as  acting  battalion  adjutant  of 
the  First  Battalion  of  tne  Twenty-fifth  Infantry?— A.  I  don't  know; 
I  never  checked  them  up. 

Q.  Were  there  any  received  from  Texas  that  you  know  of? — ^A. 
Yes;  there  is  one  man  that  I  know  of  who  came  from  Texas. 

Q.  The  majority  of  them,  however,  to  the  best  of  your  recollection, 
came  from  where,  in  general  terms? — A.  WeU,  I  don't  know  where 
they  came  from.  I  know  what  depots  they  usually  came  from,  but  I 
don't  know  where  they  were  bom  or  where  they  originally  came  from. 
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Q.  Well,  what  depots  did  they  mainly  come  from? — ^A.  St.  LouiSi 
Jefferson  Barracks,  Kansas  City,  Memphis,  Montgomery,  Ala., 
Mobile,  Ala.     Those  are  some  of  the  ones  I  recall. 

Q.  Did  you  get  very  many  recruits  from  Mobile  and  Montgomery 
and  those  other  southern  depots,  or  did  you  get  most  of  them  from 
the  northern  depots  ? — A.  I  don't  know.  My  recollections  are  all  based 
on  what  I  happened  to  notice  in  checking  up  D.  and  A.  cards — 
description  ana  assignment  cards. 

Q.  While  at  Fort  Niobrara,  were  your  men  permitted  by  the  saloon 
keepers  in  town  to  drink  at  the  same  bars  with  white  people? — A.  Yes. 

Q.  Did  white  people  apparently  object  to  this  up  there! — ^A.  Not 
in  the  least. 

t2-  Was  their  treatment  in  this  respect  different  in  Brownsville! 

Counsel  for  the  accused: 

May  we  ask  the  purpose  of  this?  That  is  going  way  beyond  the  scope  of  these 
charges.  The  charges  speci  (ically  refer  to  what  occurred  at  Brownsville,  as  I  recall,  from 
midnight  the  Idth  and  14th  of  August  to  daylight,  and  then  from  the  14th  on  in  the 
other,  and  if  we  are  going  into  the  record  of  the  Twenty-fifth  Infantry,  all  ri^t;  but  I 
can't,  for  the  life  of  me,  without  some  explanation,  understand  the  purpose  of  this. 

Assistant  judge-advocate: 

The  piu^oee  of  this  was  merely  to  contrast  the  conditions  of  service  at  Fort  Niobnza 
and  Fort  Brown  with  particular  reference  to  this  battalion  of  the  Twenty-fifth  Infantry 
and  to  4Pry  and  bring  out  the  fact  or  bring  out  reasons  why  these  men  ^ould  feel  resent- 
ful toward  the  townspeople;  and  inasmuch  as  in  the  specifications  in  this  case  that  is 
an  element  entering  into  it,  I  think  that  this  may  elucidate  things  to  some  degree. 

Counsel  for  the  accused: 

We  do  not  think  it  is  proper  direct  examination,  and  we  interpose  an  objection. 

Q.  Did  any  white  man,  to  the  best  of  your  knowledj^^  ever  knock 
dov^Ti  or  curse  a  colored  soldier  of  your  oattalion  whib  m  Nebraaka 
for  not  getting  off  the  sidewalk 

Counsel  for  the  accused: 

In  order  to  see,  we  will  interpose  an  objection. 

Assistant  judge-advocate: 

I  will  withdraw  the  question. 

Q.  Do  you  know  whether  Colonel  Iloyt,  conuxumding  the  Twenty- 
fifth  Infantry,  ever  officially  recjuested  that  the  Twenty-fifth  be  not 
sent  to  Texas? — A.  Yes,  sir;  he  did. 

Q.  In  what  way,  by  telegram  or  by  letter? — ^A.  By  both. 

Q.  Was  the  letter  accompanied  with  any  certificates!— A.  It  was. 

Q.  Wiiat  were  thej? — ^A.  Certificates  of  officers,  from  fifteen  to 
twenty  years'  commissioned  seryice,  who  had  served  with  colored 
troops  along  the  Texas  border,  and  relative  to  the  trouble  that  it  is 
said  troops  l)ad  had  in  previous  years  at  Fort  Bliss,  Fort  Mclntoshi 
and  Fort  Ringgold. 

Q.  Do  you  Imow  why  the  Twenty-fifth  Infantry  was  not  ordered  to 
the  maneuvei*s  at  Camp  Mabry  last  summer? — ^A.  Because  they  were 
ordered,  eventually,  to  i)r(>ceed  to  their  stations. 

Q.  State,  if  y()u'kTu>w,  wliat  impression  the  men  had  witli  regard  to 
their  not  being  <>r(Ien'd  to  the  maneuvers? — ^A.  I  think  tliey  knew  the 
reason  wliy  1'  vy  were  not  ordered  tlicre. 

Q.  What  was  that?— A.  They  had  heard|  probably  in  an  indiieet 
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manner,  about  these  certificates  admitted  by  officers  who  were  their 
respective  company  commanders. 

Comisel  for  the  accused: 

Did  the  witness  know,  of  his  own  knowledge,  what  the  men  knew? 

A.  I  never  talked  to  any  of  them  about  it. 

Counsel  for  the  accused : 

We  object  to  any  further  answer  along  that  line,  then. 

Q.  State  whether  anything  unusual  happened  a  short  time  before 
retreat  on  the  evening  of  August  13,  1906. — ^A.  I  don't  imderstand 
the  question. 

Q.  I  will  change  to  read:  Did  Major  Penrose  give  you  any  orders 
out  of  the  ordinary  a  short  time  before  retreat  on  the  evening  of 
August  13,  1906?— A.  He  did. 

Q.  Please  state  what  they  were. — ^A.  He  told  me  to  present  his 
compliments  to  all  company  commanders  and  inform  them  that  all 
passes  were  up  at  8  o'clock  that  night;  directed  that  this  order  be 
published  to  the  companies  at  retreat;  also  stated  that  he  had  already 
told  the  officer  of  the  day  himself. 

Q.  Did  Major  Penrose  state  to  you  about  that  time  the  cause  of 
this  order? — ^A.  He  did. 

Q.  What  was  it,  please? — ^A.  He  said  that  Mayor  Combe  iand  Mr. 
Evans  had  just  been  to  see  him,  within  half  an  nour,  and  they  had 
informed  him  of  the  outrage  committed  upon  Airs.  Evans  tiie  night 
previous. 

Q.  Please  state  all  he  said  in  this  connection. — ^A.  And  to  avoid 
all  possibility  of  trouble  that  the  men  on  pass  in  town  might  get  into 
over  this  thing,  he  was  having  all  passes  recalled  immediately,  and 
intended  to  send  patrols  through  the  town  that  night  and  gather  the 
men  up. 

Q.  Did  he  express  his  belief  or  disbelief  in  the  Evans  story? — ^A. 
He  did  not  sav  anything  about  it  in  that  fine. 

Q.  This  order  was  duly  published  at  retreat,  I  presume?  Did  you 
publish  the  order  at  retreat?— A.  No,  I  did  not;  1  delivered  it  in  per- 
son to  the  company  commanders;  they  were  supposed  to  attena  to 
the  rest. 

Q.  What  time  did  you  go  to  bed  that  night? — ^A.  Between  half  past 
10  and  11  o'clock. 

Q.  Did  anything  unusual  happen  after  you  had  gone  to  sleep?  If 
so,  state  when  and  how  you  were  awakened. — A.  About  12  o'dock  I 
was  awakened  by  a  shot,  followed  at  about  a  five-second  interval 
with  another  shot,  both  of  which  I  took  to  be  pistol  shots;  and  while 
I  was  getting  out  of  bed  the  second  shot  was  followed  by  a  pretty 
good  volley — that  is,  not  scattered.  This,  after  a  short  intervd,  was 
followed  by  a  rather  ragged  volley,  and  this  in  turn  by  a  series  of 
shots  fired  at  will.     I  got  up.    Do  you  want  me  to  go  ahead  with  that? 

Q.  Yes. — A.  I  got  up  and  put  on  a  few  clothes,  and  just  as  I  was 

ing  down  from  the  second  floor  of  my  house  to  the  first  floor  I  heard 

ajor  Penrose  call  out,  *' Sound  call  to  arms."  When  I  got  out  on 
the  front  porch  of  my  house  Major  Penrose  was  running  across  the 
parade  ground  calling  out,  *'Fall  in,  lads;  fall  in.'^ 

Q.  By  the  way^  Mr.  Grier,  in  this  connection,  anything  with  refer- 
ence to  Captain  Macklin  about  this  time^  you  can  just  omit. 
8.  Doc.  402, 60-1,  pt  2 47 
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Counsel  for  accused! 

We  object  to  that  class  of  instmctioas.  The  court  haa  already  ruled  that  Captain 
Macklin's  con vereal ions  were  io  order.    We  object  to  that  class  oi  mstructiou* 

Assistant  judge-advocate: 

I  merely  wiflh  to  state  that  it  was  not  my  intention  to  prejudice  Captain  Macklin  in 
his  trial  by  trying  to  get  anything  out  of  this  witness  about  that.  He  probably  knows 
what  Captain  MackUu  doesn^t  want  brought  out, 

Q.  Pracefdj  and  please  state  what  happened  after  that, — ^A.  I 

went  east  about  15  yards  to  Captain  Ijyon  s  quarters  with  my  wife 
and  baby;  saw  them  get  in  that  house  safely,  and  I  turned  to  walk 
from  Captain  Lyon's  quarters  toward  C  Company  barracks,  and 
about  15  yards  across  the  parade  ground  from  the  officers'  line  I 
heard  somebody  rushing  up  toward  me  in  the  dark.  I  got  my  revolver 
and  halted  him,  I  could  not  see  him  until  he  was  in  about  5  or  6 
feet  of  nie,  and  I  asked  who  it  was,  and  he  said  it  was  Sergeant  Har- 
ley,  of  C  Company.  I  said^  ^'^'^liat  is  the  trouble  ovt^r  there,  Ser- 
geants'^ He  said,  ''They  are  shooting  up  the  men  in  barracks/'  I 
says,  *'If  that  is  the  casej  what  are  you  doing  over  herel*'  He  saj^s, 
''i  am  goinn  to  get  my  captain,"  l"then  proceeded  across  the  parade 
ground,  callinc^  out  so  I  could  locate  Major  Penrose  in  order  to  report 
to  him;  foimd  him  standing  in  front  of  B  Company  barracks;  re- 
ported to  Major  Penrose.  He  said,  "Take  command  of  C  Company; 
Macklin  can  not  be  found,  and  I  am  afraid  he  has  been  done  away 
^ith.  See  that  your  men  get  rifles  and  ammunition;  form  the  com- 
pany,  take  it  out,  and  extend  in  line  of  skirmishers  behind  the  wall, 
the  left  of  your  company  keeping  in  touch  with  the  right  of  B  Com- 
y"     I  went  immediately  m  front  of  C  Company,  where  probably 


half  the  men  were  downstairs  and  in  rank:  some  were  m  night 
clothes;  hardly  any  of  them  had  rifles,  and  I  directed  them  to  return 
inside  the  barracks  and  get  their  rifles  and  cover  anything  white 
they  had  on  them.  The  men  were  in  and  out  very  quickly,  and  the 
first  sergeant  started  to  call  the  rolL  I  had  never  been  on  duty 
with  this  company,  but  I  was  certain  from  the  way  he  called  his  roll, 
and  knowing  that  he  was  acting  first  sergeant,  that  he  was  not 
familiar  with  it;  so  to  save  time  I  stopped  him  and  started  to  count 
the  men  myself,  covering  them  off  in  the  rear  rank,  counting  from 
right  to  left.  I  might  state  there  that  the  first  sergeant  had  his 
roll,  but  he  hadn't  any  lantern;  it  was  too  dark  to  see  without  a 
lantern, 

Q,  The  acting  first  serge  ant  ?^A,  The  acting  first  sergeant.  I 
counted,  to  the  best  of  my  knowledge  and  behef ,  52  men.  As  adju- 
tant of  the  post,  I  knew  the  companr  should  have  about  60.  I  went 
inside  the  barracks;  on  the  first  fioor  found  two  men,  Quarter- 
master-Sergeant McMurray  and  Artificer  Rudy,  squabbling  over 
whether  or  not  the  door  to  the  ordnance  stores  be  opened  and  ammu- 
nition issued:  sent  them  outside;  wenl  upstairs  and  found  one  man 
up  there  with  a  gun  without  a  bolt  in  it.  He  said  that  Corporal 
duller  had  been  in  the  habit  of  keeping  his  bolt  in  his  locker  to  pre- 
vent it  from  rusting,  and  that  in  taldng  the  rifles  in  the  darkness 
Miller  got  a  gim  with  a  bolt  in  it  and  he  drew  Miller's  gun  without  a 
bolt  in  it,  and  refused  to  go  outside  with  it.  I  turned  this  man  outj 
and  after  the  fixst  sergeant  had  reported  to  me  the  number  of  men 
on  guard-— ^ 
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Q.  The  first  sergeant  or  acting  first  sergeant? — ^A.  The  acting 
first  sergeant.  The  number  of  men  on  guard,  the  sick,  and  those  on 
detached  service,  I  felt  reasonably  sure  that  the  company  was  ac- 
counted for. 

Q.  Where  was  the  first  sergeant? — ^A.  He  was  at  Fort  Sill,  on  the 
division  rifle  competition.  I  then  in  the  meantime  had  a  brand  new 
box  of  ammunition  opened  in  my  presence  and  issued  ball  cartridges 
to  all  men  not  provided  with  same;  marched  the  company  east  of  their 
barracks  opposite  them,  along  the  wall;  remained  there  until  1.20, 
when  I  was  relieved — 1.20  a.  m.,  the  14th. 

Q.  You  say  you  issued  ball  cartridges  to  all  men  not  provided  with 
the  same?  Were  there  some  men  that  did  not  have  any  ammuni- 
tion?— A.  Some  men  did  not  have  any  ammunition  at  all. 

Q.  Did  they  say  wliere  it  was?— A.  They  didn't  say  where  the 
ammunition  was,  but  I  felt  reasonably  sure  myself  that  in  the  con- 
fusion in  the  darkness  they  probably  couldn't  imd  it. 

Q.  How  many  rounds  were  issued  to  each  man? — ^A.  I  don't  know 
how  many  rounds  were  issued.  I  simply  passed  out  bandoleers,  and 
told  them  to  take  all  the  cartridges  their  pockets  and  belts  would 
hold.     This  was  a  box  of  1,200,  in  bandoleers. 

Q.  This  was  the  regular  cartridge — not  the  guard  cartridge? — ^A. 
This  was  the  regular  ball  cartridge. 

Q.  With  the  steel-jacketed  bullet?— A.  Yes. 

Q.  Now,  when  you  were  first  awakened  and  heard  these  two  shots 
that  you  thought  were  pistol  shots,  did  you  get  up  at  once  or  did  you 

wait  until ^A.  I  did  not  get  up;  I  sat  up  in  bed.     I  did  not  get  out 

of  bed  until  the  first  volley  was  fired. 

Q.  What  did  that  volley  sound  like? — A.  How  do  you  mean? 

Q.  Was  it  rifle  fire?— A.  It  sounded  like  it  was  from  a  high-power 
rifle. 

Q.  Could  you  tell  any  difference  in  the  sound  between  that  sound 
and  the  sound  of  the  Springfield  rifle  on  the  target  range  as  you  had 
heard  it  that  summer? — A.  Well,  I  don't  pretend  to  distinguish 
between  the  sounds  of  the  different  high-powered  rifle.  I  don't 
believe  anybody  can.  I  think  a  Winchester  would  have  made  exactly 
the  same  report,  giving  the  same  impression  to  your  ear  that  a  Spring- 
field would,  or  AlannUcher,  or  any  high-power  rifle. 

Q.  I  believe  you  stated  the  first  bugle  sounded  when  you  were  com- 
ing downstairs,  or  was  it  after  you  got  outside? — ^A.  It  was  while  I 
was  going  downstairs  when  the  first  call  to  arms  was  sounded. 

Q.  That  was  sounded  by ^A.  By  the  musician  of  the  guard. 

Q.  How  long  after  was  the  call  taken  up  by  the  musicians  of  the 
companies? — A.  Almost  immediately.  I  think  those  men  had  been 
awakened  as  the  officers  had — by  the  shooting — and  they  knew  their 
orders  in  case  call  to  arms  was  sounded;  and  just  as  soon  as  the  trump- 
eter of  the  guard  sounded  it  they  also  ran  out  and  sounded  it  in  all 
three  companies. 

Q.  Where  were  you  at  the  time  these  other  trumpeters  took  up  the 
call? — A.  Just  coming  out  my  front  porch.  The  interval  was 
measured  by  the  time  it  took  me  to  run  down  a  flight  of  stairs  and 
through  a  hall  about  12  feet  from  the  staircase  to  the  door. 

Q.  About  how  long  was  it  from  the  time  you  heard  these  first  two 
shots  until  the  time  you  hea,rd  the  first  bugle  call  ? — A.  Well,  it  must 
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I  had  to  open  a  field  trunk  to  ^et  amniunitioti; 
I't  locked;  it  was  inside.     I  had  to  find  it  in  the 


have  been  a  couple  of  minutes,  because  it  wasn't  sounded  until  after  the 
first  volley  was  fired. 

Q.  And  you  dirln't  get  out  of  the  beii  until  after  the  fixat  volley  was 
fired,  and  Ihen  you  dressed  partially? — A.  Yes,  sir;  very  scantny,  in 
fact. 

Q.  Was  any  delay  due  to  not  finding  things  in  the  dark*— A.  Yes, 
sir;  I  lost  a  tittle  tiiiie. 
that  is,  the  trunk  wasn' 
dark  and  reaeh  in  and  get  it. 

Q.  The  trunk  wasn't  locked? — A.  It  wasn^t  locked. 

Q,  \^Tien  you  reached  the  barracks  the  men  were  already  falling  in, 
you  said  ^— A.  Yes. 

Q,  Were  there  any  lights  about  the  barracks? — ^A.  Not  a  one. 

Q.  While  the  companion  were  being  formed  1 — A.  The  men  were 
yelling  at  a  man  for  lighting  a  match  to  flntl  something  in  the  barracks. 
The  men  yelled  anrl  cursed  at  him  not  to  draw  the  fire  into  the  barracks* 

Q.  So  there  was  a  good  deal  of  confusion  necessarily? — A,  Yes,  sir. 

Q,  Ngw,  with  regard  to  the  accuracy  of  that  roll  call,  or  the  count, 
that  you  made  of  Company  C:  Was  that  accurate  or  was  it  made 
while  you  were  laboring  under  the  impression  that  the  post  was  being 
fired  upon  from  the  town?— A.  It  was  nia  le  while  I  was  under  that 
imprc.ssi<jn,  and  I  never  clainie  J  that  there  was  an  air-tight  check  made 
on  thai  company.  In  view  of  the  orders  given  me,  I  considered  it  of 
first  importance  to  get  that  comjmny  properly  equipped  and  get 
behin  1  that  wall  and  count  them  afierwards. 

Q.  And  there  were  a  number  of  men  that  you  had  to  send  back  to 
their  quarters,  either  to  get  their  rifles  or  to  put  on  more  clothes  I— 
A.  Ye^. 

Q*  And  were  there  other  men  who  were  engaged  in  passing  ammu- 
nition or  in  helping  get  it  out? — A.  Yes,  there  were;  the  file  closers 
did  that, 

Q.  This  was  all  in  the  dark,  this  roll  call  and  count? — ^A.  Yes,  sir. 

Q.  With  no  artificial  light  to  help?— A.  No;  except  I  could  see  th© 
men  as  1  counted  thnm. 

Q,  But  as  you  walked  down  the  line,  counting  the  men,  is  it  not 
p09sil>!e  that  some  men  were  counted  more  than  once  in  the  dark  ?— 
A.  It  is;  from  the  fact  that  whenever  I  stnick  a  man  that  diLln'thav© 
cartrirlges,  didn't  have  his  rifle,  I  ordered  him  to  fall  out,  and  I  could 
not  wait  there  until  he  came  back,  anl  the  chances  are  he  fell  in  on 
the  left  of  th©  comoany  when  he  did  come  back. 

Q.  How  many  did  you  fall  out  in  this  way? — A.  I  don't  remember; 
I  did  not  keep  any  check  on  that. 

Q.  Can  you  state  approximately  whether  there  were  two  or  ft 
dozen? — A.  There  were  at  least  a  dojten. 

Q.  How  long  lifter  you  first  reache  1  the  company  barracks  was  this 
that  the  last  firing  from  these  high-power  rifles  was  heard? — A.  How 
is  that,  again? 

Q.  How  long  after  you  first  reached  your  company,  or  reached  C 
Company,  was  it  that  the  last  firing  of  the  liigh-power  rifles  was 
heard? — A.  It  stopped  just  befure  I  got  over  to  tlie  barracks.  There 
was,  however,  considerable  srattered  firing  going  on  uptown  in 
Brownsville. 

Q.  Did  the  riUe  firu  cease  just  before  you  got  to  the  comptmy?— A. 
Yes,  sir. 
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Q.  About  how  long  was  it  from  the  time  that  you  heard  the  last  of 
this  rifle  fire  until  you  had  inspected  your  company,  distributed 
ammunition,  and  counted  the  men? — A.  About  five  minutes. 

Q.  It  was  about  five  minutes? — A.  Yes,  sir. 

Q.  TTien,  are  you  sure  it  wasn't  more  than  five  minutes? — ^A.  No — 
yes;  that  is,  I  am  sure  it  wasn't  more  than  five  minutes. 

Q.  Then  you  marched  the  company  out  to  the  wall  ? — ^A.  Yes. 

Q.  Were,  there  any  lanterns  along  this  wall  during  the  time  that 
C  Company  was  there? — A.  I  did  not  see  a  one. 

Q.  Were  the  Ughts  at  the  gate  burning  all  the  time  you  were 
there? — ^A.  TTiey  were  burning  that  night,  but  owing  to  buildings  in 
the  rear  of  B  and  C  Companies  intervening  a  part  of  the  wall  behind 
which  C  Company  was  posted  was  in  a  shadow. 

Q.  You  left,  I  believe,  before  Companies  B  and  D  were  relieved 
and  sent  back  to  their  quarters? — ^A.   Yes,  sir. 

Q.  At  the  time  you  left  the  vicinity  of  the  garrison  wall  all  three 
companies  were  along  the  wall  there? — A.  Yes;  they  were;  D  Com- 
pany had  just  come  back. 

Q.  From A.  From  the  patrol  through  town.     D  Company  was 

gone  a  half  or  three-quarters  of  an  hour. 

Q.  Were  there  any  lights  at  all  along  the  wltU,  except  near  the.  main 
entrance  to  the  reservation? — A.  None  that  I  know  of. 

Q.  Was  there  anything  to  prevent  men  stationed  along  the  wall 
from  cleaning  their  rifles  at  this  time? — ^A.  Well,  I  don't  believe  they 
could. 

Q.  Were,  you  present  when  Mayor  Combe  came  in  with  Captain 
Lyon's  company? — ^A.  No;  I  was  not  present  when  he  came  in. 

Q.  You  therefore  did  not  hear  any  conversation  that  took  place 
between  Mayor  Combe  and  Major  Penrose? — A.  Yes,  sir. 

Q.  Please  state  what  that  was,  and  all  the  circumstances,  as  nearly 
as  you  remember — that  is,  so  far  as  Major  Penrose  and  Mayor  Combe 
are  concerned. — ^A.  I  was  relieved  about  1.20  a.  m.  of  the  command 
of  C  Company  and  went  back  to  rejoin  Major  Penrose  at  the  gate, 
and  when  1  came  up  to  report  to  him  he  was  talking  to  Mayor  Combe. 
I  overheard  Mayor  Combe  say  to  Major  Penrose,  Major,  your  men 
have  done  this  thing.  Some  of  our  citizens  have  seen  them  and  recog- 
nized them  to  be  colored  soldiers  under  your  command."  Major 
Penrose  replied,  **I  can  not  believe  it;  I  can  not  believe  it."  That  is 
all  the  conversation  I  heard. 

Q.  Until  this  time — that  is,  the  time  that  Mayor  Combe  reported 
to  Major  Penrose,  about  1.20  a.  m. — what  was  the  general  impression 
that  everyone  had,  so  far  as  you  know,  or  so  far  as  you  knew,  with 
respect  to  the  shooting? — A.  I  think,  without  a  single  exception, 
everybody  inside  that  garrison  that  night  thought  that  the  garrison 
had  been  attacked  from  the  town. 

Q.  Do  you  know  whether  Mayor  Combe  ever  showed  Major  Pen- 
rose any  empty  cartridges,  etc.,  that  were  picked  up  in  the  streets? — 
A.  I  have  never  yet  seen  a  single  cartridge  case  alleged  to  have  been 
used  at  the  raid  m  Brownsville. 

Q.  Well,  since  about  10  o'clock  on  the  morning  of  August  14,  1906, 
have  vou  ever  had  any  conversations  with  Major  Penrose  relative  to 
this. snooting? — ^A.  Yes. 

Q.  Have  you  discussed  the  matter  thoroughly,  or  not? — A.  Did 
he?. 
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Q.  Have  you  two  discussed  the  matter?— A.  Not  particularly. 

Q*  Did  he  ever,  since  that  time,  state  to  you  that  he  believed  that 
his  men  had  not  done  the  shooting? — A,  He  never  did, 

Q.  The  keys  to  the  armracks  in  the  First  Battalion  of  the  Twenty- 
fifth  Infantry  are  ordinarily  kept  where?  Do  you  know^,  of  your 
own  jiei-sonal  knowledge? — A.  Well,  they  used  to  be  kept  by  the 
nonconmiissioned  ofiicer  in  charge  of  quarters  and  transferred  from 
day  to  day  when  relieved. 

Counsel  for  the  accused: 

Do  yoti  know  anything  about  thiHi  of  your  own  knowledge? 

A.  The  reason  I  framed  my  answer  in  that  way  was  because  in 
the  last  two  years  I  do  not  know  whether  it  has  been  changed  or  not* 

Q,  Did  anyone  report  to  you  al'ter  you  reached  the  barracks  of 
Company  C  on  the  night  in  question  that  they  could  not  get  the 
gun  racks  open? — A.  No. 

Q.  Did  you  ever  order  anyone  to  break  open  the  gun  racks  or  any 
of  them? — A.  I  did  not.     I  never  gave  any  such  order, 

Q.  Did  anyone  in  your  hearing  give  any  such  order?— A,  What 
do  you  mean' — of  C  Couipany? 

Q.  C  Company,  or  to  any  member  of  C  Company? — A.  No;  I  did 
not  hear  any  orders  given  to  C  Company,  or  any  member  of  C  Com- 
pany, to  break  oj^en  the  gun  racks. 

Q,  Did  you  hear  any  gun  racks  broken  open  or  any  sounds  resem- 
bling the  sounds  that  would  be  made  bj  an  ax  striking  wood  or 
iron  after  you  took  the  company?— A.  1  dfd. 

Q.  When  and  under  what  circumstances? — A.  Just  as  soon  as  I 
got  over  there  and  tiu-ned  those  men  back  for  their  arms — those 
that  did  not  have  them. 

Q.  So  that  the  noise  as  if  thinp  were  being  broken  o|>eo  or  into 
cam^  inmiediately  after  you  had  sent  these  men  to  their  quarters 
to  get  their  arms? — A.  Yes^  and  during  that.  While  they  were 
down  there.  To  make  that  clear  I  will  state  again  that  when  I  got 
over  there  about  half  of  that  company  was  down  there  without  arms 
and  about  half  of  them  were  inside  the  barracks.  Now,  when  I  sent 
the^e  men  back  to  get  their  aims,  just  about  the  time  that  I  gave  that 
order,  I  heard  the  crashing  going  on  upstairs,  and  when  I  ^ot  up- 
stairs they  all  had  their  guns  or  were  getting  them  and  gettmg  out 
of  there. 

Q.  Do  you  J  of  yoiu*  own  personal  knowledge,  know  who  gave  the 
order? — A.  I  do. 

Q,  Of  your  own  personal  knowledge?— A,  Yea, 

Q.  Ple.se  state  iL — A.  Mnjor  Penrose. 

Q.  Did  you  hear  him  give  it? — A.  I  did  not  hear  him  give  it 

Q.  With  reference  to  your  inspection  of  the  conni,iny  prior  to 
marching  it  out  to  the  wall,  did  you  s^tisfj'  yoiu^self  before  moving 
out  that  every  m^m  had  a  gmi  and  ammunition? — A,  I  did.  When 
I  say  inspectmg,  I  simply  mean  that  I  went  along  thitt  line  in  a  fast 
wait  and  glaiced  at  each  man  as  I  pL^ssed,  and  saw  he  had  a  rifle  and 
his  ammunition,  or  asked  them  as  I  went  by.  I  asked  some  of  them, 
at  least.     It  did  not  take  me  a  minute  to  do  that, 

Q.  Your  idea  at  the  time  whs  merely  to  see  that  your  men 
equipped  and  get  them  out  on  the  w^lll— A,  ExMctly, 

Q,  Did  you  hear  any  shota  coming  over  the  post  from  the 
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tion  of  town  that  night? — ^A.  In  crossing  the  parade  ground  I  thought 
I  heard  a  scattering  of  shot  to  the  east  of  me,  but  I  am  not  positive. 

Q.  Could  you  tell  from  the  sound  whether  it  was  a  rifle  bullet  or 
shotgim? — ^A.  It  sounded  to  me  like  the  shot  from  a  shotgun — 
the  noise  it  makes  when  it  hits  on  grass,  when  a  shotgun  is  discharged 
and  the  shot  scatters  and  drops. 

Q.  So  that  it  was  yoiu*  impression  that  some  shots  were  drop- 
ping on  the  parade  groimd?— A.  Yes;  on  hard  tiu^.  I  will  state 
also  that  I  am  not  positive  about  that;  I  may  be  mistaken. 

Q.  As  to  whether  there  was  an  actual  sound  or  not?— A.  Yes;  I 
might  have  imagined  it  at  that  time. 

Q.  That  was  the  only  thing  that  you  recall? — ^A.  That  was  the 
onlv  thing  I  recall. 

Q.  In  yom*  capacity  as  adjutant  of  the  post  of  Fort  Brown  on 
the  night  of  August  13,  do  you  know  whether  Major  Penrose  altered 
the  order  for  the  guard  in  any  way  after  5  o'clock  m  the  afternoon  ? — 
A.  I  do  not.  The  commanding  ofl&cer  in  posts  where  I  have  served 
has  been  in  the  habit  of  giving  nis  special  orders  to  the  officer  of  the 
day  in  person  and  not  tm-ough  his  adjutant. 

Q.  Do  you,  of  yoiu*  own  mowledge,  know  of  any  changes  ordered 
in  the  gua-rd  that  night? — ^A.  I  do  not,  except  that  those  patrols 
were  to  be  sent  through  town  and  gather  up  those  men;  that  all 
passes  were  up  at  8  o'clock  that  night. 

Q.  By  the  way,  where  were  you  bom  and  where  did  you  live  most 
of  your  life  prior  to  coming  mto  the  service? — ^A.  I  was  bom  in 
AllegheHy  City,  Pa.,  and  Uved  there  nineteen  years — ^until  I  went  to 
the  SliUtary  Academy. 

CROSS-EXAMINATIOir.^ 
QT7X8TION8  BT  C0UN8BL  FOR  THB  ACCX78BD. 

Q.  Who  was  the  regular  adjutant  of  your  battahon,  Mr.  Grier? — 
A.  At  present,  sir? 

Q.  No;  who  was  at  the  time  of  the  Brownsville  afiFray? — A.  First 
Lieut.  L.  B.  Chandler,  of  the  Twenty-fifth. 

Q.  Where  was  he  at  that  time? — ^A.  On  detached  service  at  Fort 
Sill,  Okla.,  at  the  rifle  competition. 

Q.  And  you  were  simply  acting  adjutant  diuing  his  temporary 
absence  on  that  date?^-A.  Yes,  sir. 

Q.  Had  you  been  the  adjutant  of  that  battahon  during  the  other 
interval  you  mentioned? — ^A.  I  had  been  the  acting  adjutant  for  the 
time  I  mentioned,  insomuch  as  the  regular-appointed  battalion 
adjutant  was  assigned  to  a  company,  commanding  a  company. 

Q.  Have  you  commanded  a  company  diuing  your  service  with 
the  Twenty-fifth?— A.  Yes,  sir. 

Q.  What  time? — ^A.  I  commanded  a  company  in  1903  while  at 
the  maneuvers  at  Fort  Kiley,  and  commanded  a  company  in  1904 
at  the  National  Rifle  Match  at  the  same  place,  and  on  and  off  at  dif- 
*ferent  times;  never  longer  than  three  or  four  months  at  a  time. 

Q.  You  had  nothing  to  do  with  the  companies  during  the  rifle 
competition  as  a  company  commander? — ^A.  No,  sir. 

Q.  Are  you  positive  as  to  the  dates  when  those  rifle  competitions 
occurred — or  target  practice,  I  mean? — A.  I  am  not  positive,  but  to 
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the  best  of  my  recollection  in  the  Department  of  Miss^iurl  the  months 
for  targi^t  practice  were  ilay,  June,  and  July. 

Q.  Were  they  not  April,  May,  and  Junet — A.  Possibly  so;  I  am 
not  positive  on  that* 

Q.  When  you  left  Niobrara  to  come  to  Te-xaS,  the  target-practice 
season  was  over?— A.  Yes,  sir, 

Q.  And  eveiything  was  packed  and  sent  directly  to  Brownsville, 
was  it? — A.  Yes,  so*. 

Q.  Taking  up  that  question  of  the  hotel  clerk  at  the  Miller  Hotel, 
did  you  report  that  to  ilaior  Penrose? — A.  I  did  not;  no,  sir, 

Q.  Wliy  not? — ^A*  I  did  not  regard  it  at  the  time  as  being  of  any 
importance. 

Q.  And  it  was  simply  called  to  your  mind  as  a  result  of  what 
occurred  on  the  night  of  the  13-14?— A.  Yes,  sir;  the  first  time  I  ever 
mentioned  it  was  in  Colonel  Loverm|;'s  inspection,  when  he  asked 
me  the  question  direct,  and  then  I  recalled  that  particular  event. 

Q.  Now,  about  this  drinking  at  the  bars:  Do  you  know  anything 
about  any  feeling  on  the  part  of  the  men  that  was  brought  to  your 
attention  personally? — A  No,  sir;  I  do  not 

Q.  You  know  notbing  personally  as  to  the  effect  tins  produced 
personally  on  the  meii% — A.  1  do  not;  I  never  heard  them  say  a  word 
about  it- 

Q,  Was  anything  reported  to  you  officially  or  unofficially  as  com- 
ing from  the  men? — A.  No,  sir. 

Q,  Do  y(»u  know  officially  anything  about  the  status  of  the  so- 
called  Tate-Newton  affair  at'the  time  this  thing  occurred — this  shoot- 
ing^ I  mean,  at  Bro\^Ti3ville,  on  the  night  of  the  13-14?  What  wm 
the  status,  if  you  know,  of  the  Tate-New^ton  affair,  officially  ? — A-  Two 
days  aft^r  the  shooting  took  place  the  commanding  officer  sent  a  let- 
ter of  complaint  to  Mr.  Vann,  the  head  of  the  customs  inspectors, 
complaining  of  Mr.  Tate's  actions  in  the  Newton  affair,  and  reque^tr 
ing  him  to  iiske  some  action. 

Q.  Well,  hail  any  reply  been  received  from   this   letter  that  you 
know  of,  officially,  on  the  night  of  Augiist  13-14? — A.  I  don't  think  _ 
there  had  been.  H 

Q.  So  the  matter  was  still  under  investigation? — A.  Yes,  sir. 

Q.  Do  you  know  whether,  aa  adjutant  or  otherwise,  any  reply  at 
all  wns  received  by  Major  Penrose  in  regard  to  his  request  for  further  a 
investigation  of  it? — A.  I  do  not;  I  never  saw  it;  no,  sir.  | 

Q.  Do  you  know  personally,  or  was  it  brought  to  your  attention 
officially,  as  adjutant,  of  any  feeling  on  the  part  of  .he  men  arising 
from  this,  further  than  with  the  individual  affected,  to  wit,  Private 
Newton?— A.  No,  sir;  I  don't  think  there  was. 

Q.  If  it  wasn't  brought  to  your  attention  officially,  was  it  other- 
wise?—A,  It  waa  not. 

Q.  Where  was  your  desk  with  respect  to  that  of  Major  Penrose, 
the  commanding  officer? — A.  The  same  relative  position  these  two  H 
desks  are  now  in.     My  desk  was  here  and  the  comnuinding  officer's  fl 
there;  onlv  his  deskt  we  will  say,  was  moved  farther  in  that  direction 
there.     They  were  both  in  the  same  room  and  at  right  imgles  to 
each  other.  fl 

Q.  Were  you  in  front  of  him  ?    When  he  sat  at  his  desk,  did  he  face  " 
toward  your  desk?— A.  He  faced  the  door  of  the  office,  directly 
across^  h'ke  that  ^vindow  there  from  that  desk,  and  my  desk  set  back 
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here  against  the  wall,  and  I  faced  the  door  going  into  the  sergeant- 
maior's  office. 

Q.  And  those  were  on  walls  perpendicular  to  each  other — the  out- 
side door  and  the  sergeant-major's  door? — ^A.  Yes,  sir. 

Q.  In  other  words,  you  were  on  Major  Penrose's  left  front  and 
he  faced  the  door  of  entrance  to  the  office. — ^A.  Yes,  sir. 

Q.  A  person  coming  into  the  door,  then,  passing  up  to  see  him, 
would  pass  directly  in  front  of  you? — ^A.  Yes,  sir;  he  would  have  to. 

Q.  Now,  you  spoke  of  an  afltair  known  as  the  Adair  affair,  which 
I  think  was  a  question  of  a  man  losing  a  pencil.  When  was  that 
brought  to  yoiu*  attention,  and  how?— A.  I  spoke  to  the  man  myself 
in  regard  to  it. 

Q.  When  was  that? — ^A.  When  he  was  orderly  at  headquarters. 

Q.  What  date  was  that,  do  you  remember? — A.  That  was  about 
sometime  the  first  week  of  August;  I  should  say  between  the  3d  and 
10th  of  the  month. 

Q.  Wasn't  it  after  pay  day? — A.  My  recollection  on  that  is  not 
clear,  but  I  don't  believe  it  was:  I  beheve  it  was  before  pay  day. 

Q.  Well,  how  did  you  get  hold  of  it;  had  you  talked  it  with  him? 
Who  had  spoken  to  you  aoout  it;  who  had  brought  it  to  yoiu*  atten- 
tion?— A.  I  do  not  remember  how  I  first  heard  about  him  having 
the  trouble;  but  one  day  he  was  orderly  to  the  conmianding  officer, 
and  I  just  asked  him  what  that  trouble  was  he  had  the  other  day  in 
Matamoros,  and  he  told  me  the  whole  thin^. 

Q.  Did  you  investigate  the  customs  officials  to  ascertain  if  it  was 
then*  custom  not  to  examine  people  without  packages,  or  how  did  you 
get  that  knowledge? — ^A.  My  own  personal  experience. 

Q.  So  far  as  yoiu*  own  personal  experience  was  concerned,  you  had 
not  been  exanuned  by  the  customs  officials  unless  you  haa  a  pack- 
age?—A.  Yes. 

Q.  You  don't  know  whether  that  was  general  or  whether  it  simply 
applied  to  officers  of  the  Army? — ^A.  1  do  not  know  it,  and  I  did 
not  know  it  at  the  time  this  thing  occurred.  I  found  out  afterwards 
when  I  stayed  down  there — ^when  I  was  left  behind. 

Q.  Hew  did  you  get  at  that  infoimation?— A.  By  going  over  to 
Matamoros  and  back. 

Q.  So  that  at  the  time  you  don't  know  that  that  was  the  custom? — 
A.  I  did  not,  except  I  hadf  heard  them  say  in  town  that  imless  you  had 
a  package  of  some  kind  that  you  could,  easily  bring  things  m  from 
Mexico. 

Q.  There  was  no  objection  made  imless  you  showed  a  package? — ^A. 
No,  sir. 

Q.  Well,  do  you  know  of  any  sentiments  created  in  the  minds  of 
any  of  the  men  m  regard  to  that  thing  ?  If  so,  what  were  they  ?— A.  I 
never  heard  any  more  about  it  after  Ispoke  to  Adair  about  it  himself. 

Q.  Did  you  ever  hear  of  it  creating  any  sentiment  or  otherwise?— A. 
No,  sir. 

Q.  What  was  the  attitude  of  the  man  himself  when  he  spoke  about 
it? — ^A.  He  laughed  about  it. 

Q.  That  is,  Adair  himself? — ^A.  Yes,  sir. 

Q.  Did  you  mention  any  other  circumstance  or  incident  in  your 
direct  examination  in  the  natiu-e  of  a  conflict  between  the  individuals 
of  the  Twenty-fifth  Infantry  and  the  people  of  Brownsville? — ^A. 
YeSi  sir;  I  beheve  I  referred  to  the  Beid  affairi  if  I  ftm  not  mistaken. 
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'  (J.  Tell  US  what  the  Reid  affair  was. — A,  The  Reid  affair  was: 
Private  Oscar  Reid,  of  C  Company,  and  Corporal  Charles  Madison,  of 
the  same  company',  went  over  to  Matamorog  one  night  about  a  week 
before  this  shooting  occurred  and  while  there  Reid  became  intoxicated, 
and  upon  recrossing  the  riYer  he  got  into  an  arffuiuent  with  the  boat- 
man in  regard  to  the  fare,  which  continued  until  he  got  to  the  Ameri- 
can shore,  and  when  he  persisted  in  arguing  with  the  boatman  in 
regard  to  it  a  man  on  the  dock  who  was  interested  in  the  ferry  shoved 
him  off  the  dock  into  the  river, 

Q.  That  is  the  story  as  it  came  to  you? — A.  Yes,  sir, 

Q,  Do  you  rememter  when  that  was? — A.  I  think  it  was  about  a 
week  before  the  shooting  took  place;  maybe  not  that  long:  it  was  in 
a  week,  though. 

Q.  Did  you  hear  any  complaint  made  by  this  man  about  it — hear 
of  it?^ — A,  No,  sir;  I  heard  about  it  first  from  Captain  Macklin,  his 
company  commander. 

Q,  Do  you  know  whether  this  was  brought  to  the  attention  of  the 
commandmg  officer  officially  or  not  I— A*  I  do  not* 

Q.  Do  you  know  whether  the  Adair  affair  of  the  lost  pencQ  was 
brought  to  the  attention  of  the  commanding  officer  I — A,  I  reel  pretty 
sure  it  was  not, 

Q,  Do  you  feel  the  same  assurance  about  the  other — that  is,  it 
wasn't  brought  to  Major  Penrose's  attention  officially? — A.  I  am  not 
certain  about^  that*  I  was  told  by  this  man  that  was  with  Reid, 
Corporal  Madison^  that  Reid  got  what  was  coming  to  him;  that  he, 
Madison,  had  told  him  to  shut  up  and  quit  his  fussing  and  come  on 
home;  that  he  persisted  m  it  and  got  what  was  coming  to  him, 

Q.  In  other  words,  he  was  drunk,  and  it  was  reported  to  you  by 
Corporal  Madison,  who  was  with  hun,  that  he  had  gotten  what  he 
deserved  ? — A*  Yes,  sir* 

Q.  Did  you  ever  hear  of  any  resentment  on  the  part  of  the  men 
about  that  ? — A.  I  did  not. 

Q.  It  never  cam©  to  the  office  officially  dunng  yoiu*  presence 
there?— A.  No,  sir;  it  did  not* 

Q.  Did  you  ever  hear  any  question  of  resentment  raised  about  any 
of  these  tlungs  until  after  the  13th  of  August?— A,  I  did  not* 

Q,  That  was  wl>en  the  discussion  of  it  commenced! — A.  Yes,  sir, 

Q*  If  it  was  before  that,  there  was  no  appearance  of  it  by  the 
officers — at  least,  by  yourself? — A*  No,  sir;  if  they  talked  about  it, 
it  must  have  been  among  themselves  in  barracks* 

Q.  Who  reported  that  to  you  about  *'No  damn  nigger  could  bring 
anything  through  him?''^ — A,  That  is  what  Adair  tola  me  the  inspec- 
tor said  to  him* 

Q.  Mr.  Grier,  do  you  know  where  the  recruit  depots  are  in  this 
country? — A.  I  know  tliere  is  one  at  Columbus  Barracks  and  there 
is  one  at  Jefferson  Barracks  and  there  is  one  at  Fort  McDonald 
IMcDowelll,  Cal* 

Q*  You  don't  understand,  then,  when  you  said  there  was  a  depot 
at  Mobile,  Ala.? — A*  I  meant  a  recruitmg  station. 

(J*  As  a  matter  of  fact,  we  only  have  three  recruit  depots! — A.  I 
think  so. 

Q,  There  are  certain  depot  posts  under  the  late  order! — A.  Yes,  sir. 

Q.  So  when  you  said  tfepot,  you  had  in  mmd  the  place  where  the 
men  were  recruited  from  t—A*  Yes,  sir# 
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Q.  Have  you  any  sort  of  idea  or  knowledge  in  your  mind  as  to 
where  any  definite  proportion  of  the  men  of  that  battalion  came 
from? — ^A.  No,  sir;  I  have  not.  I  never  tried  to  figure  out  where  all 
those  men  came  from. 

Q.  And  these  things  that  you  recollect — ^how  did  you  get  this 
information?  From  using  the  muster  roll  or  what? — A.  From  seeinyg 
them  on  the  description  and  assignment  cards.  Whenever  a  recruit 
was  assi^ed  to  the  post  and  I  was  assistant  to  the  adjutant  or  when 
I  was  doing  the  work  myself,  true  copies  had  to  be  made  of  the  card, 
and  it  was  my  business  to  compare  those  true  copies  before  it  was 
sent  to  the  commanding  oflScer  for  signatiu-e,  and  in  that  way  I  would 
notice  a  particular  individual;  I  might  notice  he  was  recruited  at 
Mobile,  or  something  of  that  kind. 

Q.  Now,  Mr.  Grier,  I  wish  you  would  tell  the  court  as  fully  as  you 
can  all  of  the  order  that  Major  Penrose  gave  that  niglit  to  vou  to  trans- 
mit to  the  company  commanders  about  the  rescinding  of  passes,  and 
what,  if  anything,  was  to  happen  besides  the  rescinding  of  the  passes. — 
A.  Major  renrose  told  me  to  see  all  company  commanders  and  notify 
them  that  all  passes  would  be  up  at  8  o'clock  that  night — the  night 
of  the  13th  of  August;  that  this  order  would  be  published  to  each 
company  at  retreat,  and  that  all  men  who  were  not  found  in  the  gar- 
rison at  retreat  patrols  would  be  sent  out  immediately  afterwards  at 
stated  intervals  and  gather  them  in;  make  them  return  to  the 
garrison. 

Q.  Was  anything  said  in  this  order  about  men  being  kept  in  after 
8  o'clock? — ^A.  Yes,  sir;  practically  so.  The  passes  were  up  at  8 
o'clock  and  anybody  out  after  that  would  be  absent  without  leave. 

Q.  And  you  actually  gave  those  orders  to  the  company  command- 
ers?— A.  Yes,  sir;  Major  Penrose  told  me  that  he  had  already  told 
Captain  Macklin,  the  officer  of  the  day,  himself;  that  I  need  not  see 
him. 

Q.  So  the  only  two  company  commanders  that  you  had  to  see  were 
Captain  Lyon  and  Lieutenant  Lawrason.  Is  that  correct? — A. 
Yes,  sir. 

Q.  You  don't  know  anything  more  about  the  call  of  the  mayor. 
Major  Combe,  and  Mr.  Evans  than  the  fact  that  they  bad  called  ana 
made  a  complaint? — ^A.  That  is  all. 

3.  You  didn't  see  them  at  all? — ^A.  Simply  what  Major  Penrose 
me  himself. 

A.  This  Evans  incident;  that  was  in  your  mind  as  a  result  of  the 
conversation  that  Major  Penrose  told  you  he  had  had  with  these  two 
men? — ^A.  Yes,  sir. 

Q.  And  that  was,  you  understood,  tl.e  cause — the  moving  cause — 
for  keeping  the  men  m  tliat  nig>.t? — A.  Yes,  sir. 

Q.  And  you  understood  tl  at  tl  ey  were  kept  in — what  purpose  was 
it  for  keepmg  the  men  in?-  -A.  For  fear  tliat  those  men  on  pass  in 
Brownsville  might  have  some  trouble  with  people  in  town  who  were 
friends  of  the  Evanses. 

Q.  Was  it  that  there  was  a  feeling  on  the  part  of  the  men  against 
the  citizens,  or  the  reverse? — ^A.  The  reverse;  that  the  citizens  would 
make  an  attack  and  probably  way  lav  one  or  two  of  those  men  on  pass 
and  beat  them  up  out  of  revenge ;  that  was  the  idea  I  got  of  it. 

Q.  That  is  the  impression  you  got  from  Major  Penrose,  that  it  was 
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for  the  protection  of  hia  men  against  the  people  of  the  town  that  he 
had  giYeu  these  orders? — A,  Yee»  sir. 

Q.  You  were  not  given  to  understand  that  there  was  any  feeling  at 
all  on  the  part  of  the  men  in  the  post  against  the  people  of  the  townt— 
A.  No,  sir. 

Q,  You  say  you  went  to  bed  about  12  o'clock  1 — A,  No,  sir. 

Q.  Bftwoen  10  and  11  o'clock,  wasn't  it? — A.  Yes,  sir. 

Q.  Mr.  Griefj  ^o  to  the  map  there  and  show  us  where  your  quartern 
were. — A.  (Wilneas  go&s  to  mapj  My  quartern  were  right  here^  sir; 
No.  5. 

Q,  Anybody  on  the  other  side  of  you  in  No.  6? — A.  Nobody  in 
there;  it  was  vacant. 

Q.  Who  lived  in  No.  4 1 — A.  Lieutenant  West,  but  he  was  absent 
at  Fort  Sill. 

Q,  Anyl)ody  in  No,  3? — A.  Captain  Lyon. 

Q.  Wlio  lived  in  No.  2?— A.  Nobody, 

Q^  And  1  ?— A.  Nobody. 

Q.  And  the  next  house  was  the  coniraanding  officer's? — A.  Yes, 
sir;  the  next  houiie  was  Major  Penrose's. 

Q.  Then,  you  went  from  your  house,  No.  5,  when  you  went  about 
15  yards,  you  say,  to  Captain  Lyon's  quarters'^ — ^A,  Yes,  sir;  and 
then  struck  out  for  that  path  that  goes  across  there  on  the  map  to  C 
Company. 

.  Q.  That  would  be  rif^ht  directly  on  your  road  to  C  Company  bar- 
rack^ anyway,  wouldn't  it! — A.L  figured  that  it  would  be  on  the 
line  tfmt  I  woidd  meet  Major  Penrose  goin^  from  his  house  toward 
B  Company. 

a.  When  you  heard  tliis  first  shot,  did  you  dress  as  rapidly  as  jou 
d1 — A,  Yes,  sir;  I  did.  I  put  on  my  shoes  over  my  bare  feet, 
pulled  on  a  pair  of  khaki  trousr^rs,  blouse,  and  my  hat  and  my  revolver. 

Q.  You  lyave  had  considerable  experience  as  a  cadet  in  getting 
dressed  rapidly,  havn't  you,  Mr.  Grier? — A.  Yes,  air. 

Q.  Now,  with  respect  to  the  time  it  took  you  to  dress  as  a  cadet, 
how  long  did  it  take  you  to  dress  and  gel  out  that  night? — A.  Well, 
it  took  me  a  little  longer,  sir,  because  I  had  to  opt^n  this  trunk,  lift  it 
up,  reach  in  the  tiller  of  the  tnmk  and  get  a  small — it  had  been  a 
fig  V>asket  but  at  that  time  it  was  filled  with  revolver  ammunition^ 
and  I  reached  in  there  and  got  some  ammunition  for  my  revolver  and 
stuck  it  in  my  pocket  and  then  ran. 

Q.  You  ran,  did  you  ?— A.  Yes,  sir. 

Q.  Is  that  the  only  difference  in  the  time  it  took  vou  to  dress  then 
and  the  time  it  took  you  to  dre^s  as  a  cadet  9 — ^A.  That  is  about  all, 
sir. 

Q.  In  otiier  words,  you  got  out  as  quickly  aa  you  could,  and  get 
that  ammunition? — ^A.  Yes,  sir;  I  knew  when  the  call  to  arms 
went  and  that  shooting  was  going  on  that  something  serious  was 
occurring. 

Q,  You  were  on  the  stairs,  you  said,  when  you  heard  Major  Pen- 
rose give  the  oriler  to  sound  call  to  arms? — A.  Yes;  I  was  just  going 
down  the  stair.s  and  there  was  a  side  window  in  the  house*  right  at  the 
head  of  the  staircase  and  that  was  open  and  I  distinctly  heard  him 
say  to  sound  call  to  arms. 

Q.  Did  you  liear  Mm  say  that  more  than  once?— A.  I  beard  him 
isy  that  several  times. 
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Q.  Where  did  you  locate  him  by  the  sound  at  that  time? — ^A.  I 
should  judge  that  Major  Pem-ose  must  have  been  out  on  the  parade 
at  or  near  the  front  of  his  house ;  then  later  on  I  heard  him  give  the  com- 
mand to  fall  in  when  he  was  about  in  the  center  of  the  parade  ground 
near  this  walk  that  goes  over  to  C  Company. 

Q.  That,  you  assumed,  from  the  location  of  the  voice,  or  how? — ^A. 
From  the  location  of  the  voice;  yes,  sir. 

Q.  Where  is  that  window  that  you  sav — give  us  an  idea  where  it 
is — the  window  that  you  must  nave  heard  from  the  opening? — 
A.  Right  here,  sir;  it  is  not  marked  on  there. 

Q.  It  is  on  the  east  side?^A.  Yes,  sir;  there  are  two  bedrooms, 
and  there  is  an  east  window  in  the  east  bedroom  and  an  east  window 
in  the  back  bedroom  and  the  stairway  runs  down  from  the  back  of 
those  two  rooms. 

Q.  Are  you  positive  that  there  had  been  no  call  to  arms  sounded 
until  after  you  heard  Major  Penrose  give  that  order  soimd  call  to 
arms?— A.   les,  sir. 

Q.  And  are  you  positive  as  to  the  direction  from  which  the  call  was 
first  sounded?— A.  There  is  no  doubt  but  that  it  was  soimded  from 
the  guardhouse  first. 

Q.  And  you  are  equally  certain  that  it  was  sounded  afterwards  over 
by  the  barracks? — ^A.  Yes,  sir;  probably  by  every  musician;  prob- 
abty  ^1  four  in  the  two  companies — ^maybe  five. 

Q.  You  don't  pretend  to  sav  you  know  how  many? — ^A.  No,  sir. 
It  seemed  to  me  that  all  were  blown  over  there. 

Q.  You  assumed  that  because  that  was  the  orders,  and  you  heard 
a  lot  of  other  bugles  blowing? — ^A.  Yes,  sir. 

Q.  Major  Penrose  had  been  over  in  front  of  the  quarters — the  bar- 
racks— an  appreciable  time  before  you  got  there? — A.  He  was;  he 
must  have  gotten  there  a  couple  of  minutes  before  I  did. 

Q.  Now,  we  want  to  know  whether  all  the  shooting  you  heard  with 
the  exception  of  those  two  first  shots  was  high-power  shots  or  shots 
from  hign-power  rifies  or  not  ?  Tell  the  court  now,  as  near  as  you  can, 
what  you  recollect  of  the  sounds  of  that  firing,  commencing  right  at 
the  first. — ^A.  As  to  those  two  pistol  shots  first,  then  a  good  volley, 
then  a  ragged  volley,  and  then  about  20  shots  Hke  fiire  at  will;  outside 
of  the  firat  two  stots,  those  were  from  high-powered  rifles.  That 
stopped,  as  I  stated,  when  I  got  to  the  C  Company  barracks,  or  ap- 
proximately near  there,  but  the  firing  up  town  continued  for  some 
time  after  I  formed  the  company,  ana  that  was  from  mixed  arms — 
from  rifles,  revolvers,  and  shotguns. 

Q.  About  how  long  did  that  continue  after  these  volleys  ceased? — 
A.  1  should  say  three  or  four  minutes. 

Q.  Could  you  locate  that  at  all,  or  were  you  listening  with  that  in 
view? — ^A.  No,  sir;  I  did  not  notice  anything  more  than  the  sounds 
of  it;  it  seemed  to  be  quite  a  distance  from  the  post. 

Q.  The  only  thing  that  you  heard  coming  over  the  post  were  these 
shotgun  shots?— A.  Yes,  sir;   what  I  took  to  l>o  t'  at. 

Q.  Then  there  was  some  shotgun  shot  wliile  you  were  going  across 
there?— A.  Yes,  sir;  if  I  was  not  mistaken  in  that;  there  was, 
undoubtedly. 

Q.  That  must  have  been  mixed  up  with  the  rifle  shooting,  wasn't 
it?---A.  That  was  at  the  tiinc  the  rifle  sliooting  was  going  on,  but  I 
don't  remember  of  hearing  any  shotgun  report  at  that  time.     It  was 
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quite  possible  T  would  not  hear  it  in  the  discharge  of  those  high- 
powered  rifles. 

Q.  But  the  distinct  impression  was  created  in  your  mind  that  there 
was  shotgun  firine  because  you  heard  these  shot^  fahing  around? — A* 
Yes  J  sir;  and  I  afterwards  If  el  t  that  I  could  not  have  been  mistaken, 
when  a  man  at  the  hospital  said  there  were  several  shots  came  up  that 
way, 

Q.  That  simply  confirmed  you  in  the  impression  created  in  your 
mind  at  that  time? — A,  Yes,  sir 

Q.  Were  there  any  other  calls  sounded  that  night  than  those  you 
have  testified  to^  The  call  to  arms  which  came  from  the  guard- 
house in  response  to  Major  Peiirose's  order,  and  thpii  the  takin|^  up  of 
it  by  the  nnisicians^^A,  No,  sir;  I  don't  remember  but  one  call  tliat 
niglit,  the  call  to  arms. 

Q.  How  long  did  the  firing  keep  up  altogether  after  the  call  to  arms 
was  sounded'?— A,  Well,  what  do  you  mean? 

Q.  The  whole  business,  town  and  alll — ^A.  After  the  call  to  armst 

Q.  Yes. — A.  I  should  say  about  six  to  eight  minutes. 

Q.  In  the  formation  of  this  company,  you  said  there  was  a  ^ood 
deal  of  confusion,  "Wliat  was  tlie  nature  of  that  confusion?  What 
do  you  mean?  Explain  it  a  little  more  folly.— A-  On  account  of  the 
fact  that  the  men  believed  the  barracks  were  being  shot  into,  they 
wouldn't  allow  a  lamp  to  be  lighted  or  a  lantern,  fearing  to  draw  the 
fire  into  that  particular  barracks.  As  a  result,  when  they  got  out  of 
bed  to  get  their  clothes  and  get  their  arms  and  ammunition  thev  got 
to  mnnin^  around  there  and  jostlint^  each  other  and  they  coul3  not 
find  anv tiling  hardly  that  they  owmeiL 

Q.  Well,  did  you  see  quite  a  nmnber  of  men  in  thi3  ^emidressed 
condition  that  you  spoke  of  ?— A,  Yes,  sii*;  those  first  men  that  I  saw 
get  out  of  C  Company,  some  of  them  were  down  there  in  their  under^ 
clothes;  some  mthout  shocks. 

Q,  Now,  how  long  after  you  got  the  order  to  form  this  company, 
or  to  take  command  of  this  company,  was  it  before  you  commenced 
to  count  them,  or  went  along  the  line?^A.  Well,  practically  no  time 
at  all,  sir,  because  T  saw  just  as  soon  as  the  acting  first  sergeant  started 
to  call  the  roll  that  he  did  not  know  it.  He  jumped  from  a  sergeant 
to  a  private  and  back  to  a  corporal.  I  saw  he  did  not  know  the  roll 
and  I  si  rut  liim  off. 

Q.  And  jou  shut  him  off  I— A,  Yes,  sir;  I  said  quit  it,  and  I  went 
along  the  Ime, 

Q.  Did  he  go  with  you? — A.  Yes,  sir. 

y.  And  as  you  saw  any  men  not  properly  equipped  you  sent  them 
bac-k? — A.  Yes,  sir. 

Q.  What  did  you  do  immediately  after  that? — A.  I  went  right 
inside  the  barracks.  I  think  I  counted  52  men  there,  and  I  knew 
there  ought  to  be  60,  and  naturally  I  went  inside. 

Q.  Wliere  were  these  men  that  you  said  were  disputing  about  the 
ammunition— ^this  Artificer  Kudy  and  the  quartermaster-sergeant  I — 
A.  Thev  were  right  at  the  door  to  the  ordnance  storehouse, 

Q,  Was  that  upstairs  or  dowTistairst — A.  Downstairs. 

Q.  Was  it  on  the  garrison  side  or  on  the  town  side  I— ^A,  On  the 
garrison  side. 

Q.  Then  how  close  to  the  exit  on  the  garrison  side— that  iSj  tbfe 
doorway? — A.  About  as  far  as  from  here  to  that  table. 
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Q.  How  long  did  you  stay  there? — A.  I  stayed  there  long  enough 
to  order  Sergeant  McMurray  to  open  that  up  and  open  up  the  box  of 
ammunition. 

Q.  Did  yeu  order  an  ori^al  box  opened? — ^A.  Yes,  sir. 

Q.  You  are  sure  about  that? — ^A.  Yes,  sir. 

Q.  Did  you  then  go  upstairs? — ^A.  Yes,  sir. 

Q.  Did  you  run  upstairs? — ^A.  Yes,  sir. 

Q.  How  long  did  you  stay  up  there? — ^A.  Just  a  minute;  I  saw 
that  man  up  there. 

Q.  What  man  was  that? — ^A.  I  don't  know  what  his  name  was;  I 
would  never  be  able  to  recognize  him  again. 

Q.  The  man  that  had  that  gun  without  a  bolt? — ^A.  Yes.  sir. 

Q.  How  many  men  were  up  there  at  that  time? — ^A.  He  was  the 
only  one,  I  think. 

Q.  The  rest  of  your  men  at  that  time  had  gotten  down  and  out- 
side?— ^A.  Yes,  sir.  In  the  meanwhile  the  quartermaster-sergeant — 
those  new  boxes  of  ammunition  are  put  up  with  a  thumbscrew,  and  it 
doesn't  take  but  a  minute  for  the  men  to  cut  that  and  open  the  box 
of  ammunition. 

Q.  Did  you  send  that  man  downstairs? — ^A.  Yes;  I  sent  that  man 
down  ahead  of  me. 

Q.  So  when  you  went  down,  so  far  as  you  could  determine;  there 
were  no  more  men  upstairs? — ^A.  No  more. 

Q.  Where  did  you  go  from  there? — ^A.  I  went  on  out  to  the  wall.  I 
came  downstairs  and  I  went  and  saw  that  ammunition  being  opened. 

Q.  Where  was  that  issued  from? — ^A.  That  was  issued  ri^t  in  the 
room  from  a  box  that  had  been  taken  from  the  ordnance  room.  The 
bandoliers  were  taken  right  out  and  passed  along  to  the  men. 

Q.  So  the  men  didn't  come  back  in  there? — ^A.  They  did  not;  that 
was  my  object  in  doing  that^  to  keep  those  men  in  ranks. 

Q.  Now,  Mr.  Grier,  there  is  an  entrance  to  that  barracks  from  the 
town  side  ? — A.  Yes. 

Q.  On  the  ground  floor? — ^A.  Yes. 

Q.  Could  not  men  have  come  into  that  place  when  you  were  stand- 
ing down  there  looking  at  the  ammimition,  or  were  your  men  outside 
at  that  time?  I  mean,  could  men  have  come  in  from  town  without 
your  observing  them? — ^A.  No,  sir;  I  don't  think  so.  Of  course  they 
might  have  come  in  while  I  was  upstairs. 

Q.  Did  you  see  any  men  who  gave  any  indications  whatever  of 
having  been  running  or  of  exercising  very  vigorously? — ^A.  No,  sir. 

Q.  There  was  nothing  of  that  kind  to  arouse  any  suspicion  of  yours 
at  all? — A.  No,  sir. 

Q.  If  there  had  been  any  such  thing  would  you  have  noticed  it, 
do  you  think? — ^A.  I  may  not  have,  because  I  was  iinpressed  with  the 
idea  that  the  post  had  been  attacked,  and  naturally  1  would  not  look 
for  anything  like  that  in  the  men. 

Q.  You  didn't  see  any  men  coming  in  from  that  direction? — ^A.  No, 
sir;  I  did  not. 

Q.  And  they  didn't  come  in — at  any  rate  while  they  were  issuing 
that  amnmiiition? — A.  No,  sir. 

Q.  And  if  they  did  come  in,  it  must  have  been  previous  to  that? — 
A.  Yes,  sir. 

Q.  As  soon  as  you  got  that  issued  it  was  taken  out  and  passed 
along  the  line? — ^A.  Yes,  sir. 
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Q.  So,  at  that  time  the  only  men  who  were  out  of  your  formation, 
as  far  as  you  know,  were  the  men  actually  engaged  in  this  issue  t — A* 
Tliose  were  sergeants. 

Q.  Now,  which  way  did  you  pass  around  to  your  designated  post 
in  front  of  the  barracKs? — ^A.  By  the  east,  sir. 

Q.  Did  any  men  join  your  company  after  you  started  the  forma- 
tion there? — ^A.  They  did  not. 

Q.  So  that  from  that  time  on  there  no  men  joined  the  company? — 
A.  Not  so  far  as  I  know,  sir. 

Q.  If  any  men  had  joined  the  company  coming  through  the  bar- 
racks would  you  not  have  seen  them  or  heard  them?  I  mean  during 
the  time  you  were  forming  there — that  you  were  back  of  the  com- 
pany?— ^A.  When  I  was  in  oack  of  the  company? 

Q.  When  you  went  around  in  rear  of  the  company? — ^A.  Oh,  no; 
they  could  not  have  run  in  then;  if  any  of  them  came  at  all,  they 
must  have  come  in  while  I  was  upstairs. 

Q.  And  you  were  up  there  how  long? — ^A.  I  was  only  up  there  long 
enough  to  nnd  out  what  was  wrong  with  that  man ;  less  than  a  minute, 
I  should  say. 

Q.  Well,  during  the  formation  there,  while  you  were  counting  this 
company,  did  you  see  any  evidences  of  this  at  all — of  men  coming  in 
from  ahy  other  place  than  from  the  barracks? — ^A.  No,  sir;  I  did  not. 

Q.  What  is  your  best  judgment  as  to  that  fact;  did  anjr  men  join 
your  company  from  town  iSter  you  got  over  there  and  joiiudd  the 
company? 

Assistant  judge-advocate: 

I  object  to  that  question;  it  is  an  opinion  pure  and  simple. 
Q.  Was  there  any  evidence  of  this  apparent  to  you? 
Counsel  for  the  accused: 

He  was  right  there;  we  want  to  know  what  his  opinion  ia;  he  is  the  best  judge  we 

can  get. 

Assistant  judge-advocate: 

Th(>  (iuestion  in  its  latter  fomi,  I  have  no  objection  to  it.  If  it  is  for  the  leoond  ques- 
tion as  read,  there  is  no  objection  to  that. 

(The  reporter  here  reads  the  entire  question.) 

Assistant  judge-advocate: 

1  object  to  those  two  questions  going  in  in  that  form  as  caUing  for  an  exprenion  ol 
opinion. 

(At  the  request  of  the  court,  the  question  objected  to  and  the 
objection  and  reply  thereto  was  read  by  the  reporter.) 

The  accused,  his  counsel,  the  witness,  the  reporter,  and  the  jud^ 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  bemg 
opened,  the  presiding  officer  announced,  in  their  presence,  as  follows: 

I  am  instru(!ted  by  the  court  to  announce  that  the  objection  is  not  siutained.  Tbe 
question  will  be  answered. 

(Tlie  question  was  again  read.) 

A.  There  was  absolutely  nothing  to  warrant  the  belief  that  any 
man  joined  that  company  from  the  time  I  took  charge  of  it  until  1 
put  it  behind  the  wall. 
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Q.  What  did  you  do,  Mr.  Grier,  from  the  time  you  put  that  com- 
pany behind  the  wall  there  in  its  position  until  you  were  reUeved — ^you, 
yourself?  I  want  to  know  what  you  were  domg  during  that  time. — 
A.  I  personaUy  extended  that  Ime  in.  conformity  with  the  orders 
given  me  by  tne  commanding  officer,  and  during  the  entire  time  I 
was  on  duty  with  the  company  I  walked  up  and  down  its  length. 

Q.  Now,  tell  the  court,  Mr.  Urier,  where  tnat  company  was  posted. 
Gro  to  the  map  there  and  make  it  clear,  as  near  as  you  can  %ure  it 
out. — ^A.  The  company  was  formed  here  on  the  company  parade  in 
front  of  C  Company  barracks  and  an  interval  here  to  the  east  between 
C  barracks  ana  the  vacant  barracks  out  on  this  road  that  runs  par- 
allel to  the  quarters,  and  then  was  extended  in  line  of  skirmisners 
eastward,  the  orders  being  that  my  left  would  rest  on  the  right  of  B 
Company.^  Now,  B  Company's  line  came  up  approximately  to  the 
center  or  in  rear  of  the  center  of  C  Company  oarracks,  and  there 
should  be  indicated  on  this  map  here  a  rear  similar  to  the  one  shown 
there  at  B  Company.  Anyway,  to  the  right  of  B  Company  was  the 
west  of  that  rear  and  the  left  of  C  Company  was  to  the  east,  and  the 
company  extended  down  to  this  road  here  when  I  had  it.  There  is 
a  mistake  there. 

Q.  Isn't  there  a  road  there,? — ^A.  There  is  a  road  there  that  goes 
down  in  front  of  the  guardhouse;  the  guardhouse  is  shown  aloi^  on 
there;  it  comes  right  down  to  the  road,  and  the  post  exchange  does, 
also.  The  post  exchange  is  here  in  this  comer  of  the  road  and  the 
guardhouse  is  down  on  the  road. 

Q.  Well,  how  far  around  did  you  extend,  Mr.  Grier,  with  your  com- 
pany to  your  right? — ^A.  To  mv  right  down  to  this 

Q.  You  didn't  go  out  as  far  as  the  noncommissioned  officers' 
quarters  at  that  time?— A.  No,  sir;  not  at  that  time;  I  believe  that 
was  done  later. 

Q.  You  do  not  know  of  your  own  knowledge? — ^A.  No,  sir;  I  do 
not.  When  I  had  it  the  company  was  from  the  middle  of  C  Com- 
pany barracks  to  here — middle  of  that  road  there. 

The  presiding  officer: 

If  there  is  no  objection,  I  think  it  has  been  established  that  the  map  is  incorrect^ 
and  unless  it  is  material 

Counsel  for  the  accused: 

It  is  not  material.    I  just  wanted  to  show  where  he  was  and  what  he  was  doing. 

A.  I  can  explain  in  another  way  to  the  court.  TTiat  line  from  C 
Company,  from  the  rear  of  its  own  barracks,  extended  so  that  it  went 
beyond  the  guardhouse — it  covered  the  guardhouse  from  the  town. 

Q.  Tell  us  where  that  wall  ends,  Mr.  Grier.  Show  us  on  the  map, 
with  respect  to  the  guardhouse  and  the  vacant  barracks. — A.  My 
impression  is  that  that  wall — I  will  not  be  positive — ends  about  here, 
slightly  from  the  center  of  those  barracks  (indicating  a  point  about 
oppo^fte  from  Adams  street). 

Q.  What  orders  were  you  given,  Mr.  Grier,  in  regard  to  the  firing 
by  your  men  while  on  tnis  line — this  outpost  ? — A.  The  men  would 
not  fire  unless  directed  to  do  so  by  their  officers. 

Q.  And  in  case  they  were  fired  upon  what  were  they  to  do  ? — A. 
They  were  to  wait  for  the  command  from  an  officer  before  they 
returned  tiie  fire. 
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Q.  You  were  passing  up  and  down  on  this  line  then,  until  you  were 
relieved  by  Captain  Macklin?— A.  Yes,  sir. 

Q.  While  you  were  in  front  of  C  Company  did  you  know  anything 
about  a  patrol  goin^  out  from  the  company  imaer  the  charge  of  a 
noncommissioned  officer  to  observe  the  post? — ^A.  I  did  when  the 
patrol  got  back;  yes,  sir. 

Q.  Tell  the  court  about  that — what  it  was,  what  point  and  how  it 
came  to  your  notice,  and  then  from  that  on. — A.  I  sent  the  man  on  a 
different  errand  from  the  company,  and  he  didn't  return,  and  when 
he  did  get  back,  about  three-auarters  of  an  hour  after,  I  asked  him 
where  he  had  been,  and  he  said  the  commanding  officer  asked  him  to 
go  down  and  see  if  ever}"thing  was  all  right  and  see  if  any  animals 
had  been  struck  by  bullets. 

Q.  Wlio  was  this?— A.  That  was  Corpl.  Charles  H.  Madison,  of 
Company  C. 

Q.  And  did  he  make  any  renort  to  you  as  to  the  result  of  his  obser- 
vations?— A.  Yes,  sir;  he  did.  He  said  he  found  everything  all 
right  down  tliere;  no  damage  had  been  done.  He  said  that  the  hos- 
pital steward  reported  to  him  that  there  had  been  a  couple  of  bullets 
struck  the  hospital,  and  tliat  is  about  all  he  said,  and  I  said  you  had 
better  go  right  ahead  and  report  to  the  commanding  officer. 

Q.  Do  you  know  of  your  own  knowledge  that  he  did  report  to  the 
commanding  officer? — A.  No,  sir;  but  I  saw  him  start  within  50 
yards  of  the  commanding  officer,  and  I  presume  he  went  right  to  him, 

Q.  Now,  when  was  this,  Mr.  Grier,  with  respect  to  the  time  that 
you  were  relieved  from  the  command  of  the  company?— A.  Just 
about  the  same  time. 

Q.  Do  you  remember  whether  he  was  down  where  Major  Penrose 
was  at  that  time?— A.  I  did  not  see  him. 

Q.  You  didn't  see  him  yourself? — A.  No,  sir;  I  did  not. 

Q.  Now,  ^ow  long  before  this,  if  it  was  before  it,  that  Major  Combe 
had  come  in?  Do  you  know  that? — ^A.  No,  sir;  I  do  not.  I  just 
got  up  there  in  time' to  hear  the  tail  end  of  the  conversation  between 
the  mayor  and  Major  Penrose. 

Q.  Did  3H)u  hear  D  Company  come  back? — ^A.  Yes,  sir. 

Q.  Well,  was  it  before  or  after  D  Company  had  come  backt — A. 
About  the  time  D  Company  got  back. 

Q.  After  this  Corporal  ^ladison  came  back  and  reported! — ^A* 
Yes,  sir. 

Q.  You  didn't  see  him  any  more  that  night? — ^A.  No,  sir;  I  did  not. 

A  member  of  the  court: 

Before  we  adjourn,  Mr.  President,  I  would  like  to  ask  that  the  court  be  cleared  and 

not  closed. 

The  presiding  officer: 

Mr.  Judge-Advocate,  please  clear  the  court,  including  the  witnen. 

(Whereupon  the  judge-advocate  had  the  court  cleared  as  directed.) 

The  same  member: 

I  would  like  to  ask  the  consent  of  the  court  with  reference  to  any  ranarkB  that  may 
be  inade  whether  or  not  it  is  the  intention  of  the  court,  as  the  custodian  of  the  reoora, 
to  have  them  made  of  record,  or  whether  the  defense  or  the  judge-advocate  desire  to 
do  it.  I  here  want  to  make  a  few  remarks  that  will  have  no  betuins,  I  think,  on  the 
evidence,  but  before  I  do  so  I  would  like  to  know  whether  it  is  thedesire ci both  the 
prosecution  and  the  defense  to  have  everything  that  is  said  to  be  made  ot  raoovd. 
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Counsel  for  the  accused: 
If  it  is  not  bearing  on  the  case 

The  same  member: 

It  hos  bearing  on  the  conduct  of  the  case. 

The  presiding  officer: 
But  not  on  any  of  the  evidence  of  the  case. 

The  same  member: 

It  may  be  stated,  and  if  there  is  no  objection  it  can  be  left  out.  ^  I  don't  care  to 
encumber  the  record.  I  am  simply  asking  this:  It  is  for  my  own  "information  and 
that  of  other  members  who  have  expressed  the  same  to  me.  There  are  certain  dis- 
tinct  allegations  laid  here  in  these  charges,  and  for  my  part  I  do  not  understand  the 
bearing  o!  the  examination  of  a  witness  which  relates  to  affairs  which  occurred  after 
this  was  all  over.  What  is  here  alleged  a^inst  the  accused  was  covered  by  a  certain 
time.  The  matter  was  all  over  in  a  certain  time.  I  don't  mean  to  say  that  this  had 
been  established  in  evidence,  but  it  is  established  in  the  charges.  The  chaiges  relate 
to  a  certain  date  and  certain  hour  and  how  the  orders  of  the  commanding  officer  were 
executed  by  his  subordinates,  after  they  went  to  that  wall,  for  instance,  does  not  seem 
to  me  to  be  material.  What  I  understand  the  defense  is  trying  to  establish  is  that  the 
commanding  officer  did  take  the  precautions — the  necessary  precautions — he  gave  the 
necessary  wders — ^timely  orders — and  it  seems  to  me  that  we  are  wasting  time  in 
investigating  what  was  done  at  1.40  a.  m.  or  2  a.  m.,  or  how  this  officer  was  relieved, 
or  whether  the  stable  was  hit,  or  what  these  reports  were.  I  simply  ask  for  my  infor- 
mation. 

Counsel  for  the  accused:  • 

We  would  like  to  state  in  that  Question,  that  we  think  if  the  member  will  read  the 
second  specification  he  will  see  that  the  conduct  of  the  commanding  officer  on  that 
night,  and  the  whole  of  his  conduct,  is  brought  directly  into  Question,  and  with  your 
permission  I  will  read  it.  (Counsel  reads  charge,  second  specification,  beginning  with 
the  words,  "Knowing  the  inflamed  "  and  ending  with  "by  reason  of  such  failure,*'  etc.) 

The  same  member: 

The  etc.  that  you  are  now  reading  limits  it  by  reason  of  which  they  proceed  to  do  so 
and  so. 

(Counsel  continues  and  reads  down  to  the  end  of  the  second  speci- 
fication.) 

Coimsel  for  the  accused: 

In  the  firs*^  specification  it  says:  (Counsel  reads  first  specification,  beginning  with 
the  words,  "Did  immediately  thereafter  and  until  daylight"  down  to  and  including 
the  words  "for  such  crime.")  The  time  alleged  was  between  12  o'clock  and  daylight 
that  night.  Our  idea  is  as  to  whether  or  not  these  precautions  that  were  taken  by  the 
commanding  officer  during  the  period  from  12  o'clock  that  night  until  daylight  were 
such  as  a  reasonable,  prudent  commanding  officer  should  have  taken.  That  is  our 
position  exactly,  and  we  want  to  go  on  record  as  saying  a  great  deal  that  was  admitted 
m  rc^rd  to  those  rows  of  the  individual  men,  we  have  not  seen  the  pertinency  of  it  at 
all  except  that  we  assume  it  was  put  in  to  show  motive. 

The  same  member: 

I  can  well  imderstand  that  everything  that  occurred  prior  to  the  time  the  troops  were 
stationed  at  the  wall  is  a  part  of  the  res  jesta  and  relates  directly  to  what  was  done,  and 
it  seems  to  me  it  has  been  established,  without  expresvsing  an  opinion,  by  a  number  of 
witnesses  as  to  what  was  done,  and  this  is  simply  accumulative. 

Another  member: 

I  move  that  the  matter  which  has  been  taken  down  by  the  repoitor  be  not  recorded 
and  that  we  do  not  discuss  this  any  further  and  that  we  clear  the  court. 
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The  presiding  officer: 

I  would  like  to  have  an  expression  of  opinion  from  the  Judge-adyocate  and  the 
counsel  for  the  defense  as  to  whether  that  should  be  taken  down. 

The  judge-advocate: 

As  far  as  the  prosecution  is  concerned,  we  have  no  desire  whatever  to  have  that 
appear  of  record. 

Another  member: 

I  think  that  was  the  understanding. 

Tlie  same  member: 

I  would  like  to  say  one  more  word.  As  I  drew  attention  to  this,  of  course  it  hardly 
seems  necessary  for  a  member  to  say  that  if  I  had  thought  for  a  moment  anyone  could 
imagine  tliat  any  action  that  we  might  take  or  any  discussion  that  might  be  taken 
would  be  prejudicial  to  the  case,  of  course  it  would  not  have  been  begun  or  uttered. 
It  isn't  with  that  view;  it  is  simply  for  the  purpose,  as  I  stated  at  the  outset,  of  gaining 
information  as  to  the  extent  the  defense  desires  to  prolong  this  thing  by  accumulative 
evidence  on  this  matter,  and  precautions  of  the  commanding  officer  on  this  occanoiL 

Counsel  for  the  accused : 

The  only  thing  that  the  defense  wishes  to  say  is  this:  We  have  no  control  whatever 
of  the  record;  we  recotmize  the  record  is  in  the  hands  of  the  court.  We  purposely 
refrained  from  saying  anything  and  this  is  our  position. 

The  presiding  ollicer: 

I  think  the  unden«tandin^  was  clear  that  this  should  not  be  made  a  part  of  the  record 

and  unless  the  court  decided  to  do  so.  . 

Counsel  for  the  accused: 

Ma^  I  make  one  more  pertinent  reply  to  the  remark  of  the  member.  The  defense 
doesn  t  consider  that  it  has  offered  any  evidence  whatever;  we  have  not  yet  opened 
the  defense  and  we  recognize  the  right  of  the  court  to  ask  us,  when  we  have  commenced 
this  evidence,  what  we  pro})OKe  to  prove.  So  that  is  what  we  are  doing  this  for,  but  in 
doing  so  we  announce  the  rule,  which  we  have  announced  before,  that  we  propose  to 
go  into  it  fully. 

The  accused,  his  counsel,  the  renorter,  and  the  judge-advocates 
then  withdrew,  and  the  court  was  closed,  and,  on  being  openedi  the 
presiding  ofiicer  announced,  in  their  presence,  that  the  matter  would 
remain  of  record. 

Counsel  for  the  accused: 

Is  it  true,  may  we  ask,  you  are  going  to  close  at  the  expiration  of  this  witness's  testi- 
mony? 

The  judge-advocate: 

As  far  as  we  now  kiiow,  we  will  rest  at  the  closing  of  this  witness. 

At  5.20  p.  m.,  Tuesday,  March  5,  the  court  then  adjourned  to  meet 
at  10  o^dock  a.  in.,  March  6,  1907. 

Chas.  E.  Hat,  Jr., 
Captain,  Actiivg  Judge-Advocate,  Judge-Advocate. 
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Headquarters  Department  of  Texas, 

San  Antonio f  Tex.,  March  6,  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  of  March  5  was  dispensed  with. 

Lieut.  H.  S.  Gribr,  Twenty-fifth  Infantry,  was  reminded  that  he  was 
still  under  oath. 

CROSS-EXAMINATIGN   CONTINUED. 

Q.  Mr.  Grier,  yesterday  afternoon  we  had  rea<;hed  the  point  where 
ypu  had  just  left  Major  Penrose  who  was  at  the  time  in  the  presence  of 
Doctor  Combe,  and  I  will  take  it  up  from  there.  What  instructions 
did  you  receive  upon  being  relieved  by  Major  Penrose  at  that  lime,  if 
any?  If  you  received  no  instructions  what  did  you  do? — ^A.  I  was 
oraered  by  Major  Penrose  to  tell  Captain  Macklin  that  his  company 
would  go  on  guard  immediately  and  remain  on  unlil  reveille.  Major 
Penrose  said:  "After  you  do  that  you  may  ffo  home.'' 

Q.  And  you  did  go  nome? — ^A.  Yes,  sir;  tinat  is,  I  went  to  Captain 
Lyon's  (quarters. 

Q.  Did  anything  else  occur  that  night  ? — A.  Not  that  I  recollect,  sir. 

Q.  You  s  aled  ui  your  direct  evidence  that  in  going  across  firom 
your  house  firs:,  that  you  heard  somebody  rushing  toward  you  in  the 
dark  that  turned  out  to  be  Serjeant  Harley.  miy  did  you  not  see 
him,  Mr.  Grier? — A.  For  one  thmg  the  night  was  too  dark  to  see  any- 
body until  they  Were  right  up  on  top  of  you;  that  is,  to  recognize  ihem. 

Q.  What  kmd  of  a  night  was  it?  Describe  it. — A.  It  was  a  star- 
light night,  but  the  night  was  dark. 

Q.  You  didn't  know  anythinjg  personally  about  C  Company — how 
it  was  equipped  wiih  ammunition,  did  you — of  your  own  knowl- 
edge?— ^A.  No,  sir.     In  all  the  time  I  had  been  in  tne  regiment 

Q.  I  asked  you  if  you  knew  anything  about  how  C  Company  was 
equipped  with  cartridges  that  night. — A.  What  do  you  mean? 

Q.  Do  you  know  what  kind  ol  cartridges  they  nad  in  their  pos- 
session, of  your  own  knowledge?  The  men,  I  mean. — A.  I  know 
what  they  had  when  they  were  issued;  yes,  sir. 

Q.  You  have  explained  the  issue;  but  I  want  to  know,  did  you 
know  of  your  own  Knowledge  what  was  issued  to  them? — ^A.  Yes,  I 
did;  as  adjutant,  at  guard  mouniing  I  know  that  the  men  ot  C  Com- 
pany had  guard  ammuni  ion,  as  everyday  occurrence. 

Q.  You  testified,  in  direct  examination,  as  follows — speaking  of  the 
order  about  brealring  open  the  gun  racks:  "Q.  Do  you  know  of  your 
own  personal  knowledge  who  gave  the  order? — A.  1  do.  Q.  Of  your 
own  personal  knowledge? — A.  Yes.  Q.  Please  stale  it. — A.  Major 
Penrose.  Q.  Did  you  hear  him  give  it  ? — A.  I  did  not  hear  him  give 
it."  Will  you  explain  how  you  knew  of  your  own  personal  knowledge 
that  Major  Penrose  had  given  the  order? — A.  Major  Penrose  told  me 
when  he  assigned  me  the  command  of  the  company  that  he  had  just 
given  orders  for  them  to  break  open  the  racks  in  C  Company. 
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BEDIBECT   EXAMINATION. 

QUESTIONS   BY  ASSISTANT  JUDGE- AD VOCATB. 

Q.  Mr.  Grier,  I  think  you  stated  that  the  report  made  by  Corporal 
Madison  to  you,  with  reference  to  conditions  at  the  quartermaster 
corral  or  stables,  was  made  about  the  same  time  as  the  return  of 
Capiain  Lyon's  company.     Is  that  correct? — A.  Jusi  about. 

Q.  Do  you  know  whether  it  was  before  or  aficr  the  return  of  Cap- 
tain Lyon's  company? — ^A.  I  do  not. 

Q.  You  stated  that  immediately  after  making  this  report  to  you — 
in  fact  before  the  corporal  had  entirely  finished  making  his  report — 
you  directed  him  to  go  and  report-  to  the  commanding  officer.  Is 
that  correct? — ^A.  Thai's  correct. 

(J.  And  the  commanding  officer  at  that  time  was  only  50  paces,  I 
think  you  said,  from  you,  or  50  feet? — A.  Fifty  yards,  i  think. 

Q.  And  Corporal  Jtadison  started  in  that  direction? — ^A.  Yes,  he 
did. 

Q.  So  that  in  case  he  went  directly  to  the  commanding  officer  his 
re])ort,  as  to  conditions  at  the  quartermaster  corral  and  elsewhere, 
mus^  have  been  made  to  Major  Penrose  before  Mayor  Combe  left  the 
yicinity? 

By  counsel  for  accused : 

Wc  object  to  that  qiu^stion.  Witness  said  he  didn't  hear  the  report  to  Miajor  Pen- 
rose' and  wasn't  propt'iit,  and  he  (^n't  possibly  answer  the  question;  and  it  ia  an  aigu- 
inentary  quegtion  bi^idos,  and  objectionable  on  that  point. 

By  the  assistant  judge-advocate: 

I  will  withdraw  the  question. 

Q.  How  long  afterwards  was  it  that  you  went  over  to  where  the 
commanding  officer  was  and  heard  some  part  of  the  conversation — 
tlie  latter  part,  you  said,  of  tlie  conversation  between  liim  and  Mayor 
Combe? — A.  How  long  after  what ? 

Q.  How  long  after  Corporal  Madison  reported  to  you? — ^A.  Well, 
practically  about  tlie  same  time. 

Q.  l)id*C(»n)oral  Madison  go  ahead  of  you  or  behind  yout — A.  He 
went  ahead  or  me. 

Q.  To  the  best  of  your  recollection  how  much  before  you  did  he 
go  a  minute,  or  tl\e  same  time,  or  two  minutes,  or  what? — A.  I 
sliould  say  about  a  couple  of  minutes.  I  stopped  and  talked  to 
Cantain  Macklin  and  told  him  where  his  company  was. 

Q.  You  wore  awakened  from  sleep  by  the  sound  of  some  shots,  I 
believe  you  tostiliod? — ^A.  Yes. 

Q.  Are  you  positive  that  those  were  the  first  sliots  fired  that 
niirlit?— A.  I  am  not. 

Q.  Wlien  C  Company  was  extended  along  the  wall,  would  it  have 
been  impossible  for  any  men  to  have  joinecT  on  the  extreme  right  of 
tlie  company  in  the  darkness  without  being  seen  by  you  in  case  you 
wcM'c  at  the  other  end  of  the  line  at  the  time? — ^A.  It  would  liave 
been  possible,  but  not  probable. 

Q.  is  it  not  possible  to  enter  the  squad  room,  the  squad  room 
upstairs  in  the  barracks,  by  the  stairway  in  rear  of  the  barracks? — 
A.  Yes. 
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Q.  At  the  time  you  counted  the  men  and  satisfied  yourself  that 
eadi  was  provided  with  a  rifle  and  ammunition,  were  you  looking  for 
evidences  of  men  having  come  back  from  town,  or  were  you  merely 
checking  over  the  men  to  see  that  they  were  armed  preparatory  to 
taking  uiem  out  and  putting  them  on  a  defensive  line?— A.  I  did  not 
look  for  any  men  running  in. 

Q.  You  did  not  at  the  time  suspect  that  there  was  any  probability 
that  men  of  the  company  had  taken  part  in  the  shooting  f— A.  I  did 
not.  Didn't  think  it  was  a  probabiUty  at  all;  never  occurred  to  my 
mind. 

Q.  So  that  when  you  stated  that  you  did  not  see  any  evidences 
of  men  having  returned  in  a  hurry,  you  were  not  looking  for  such 
evidences  or  signs? — ^A.  I  was  not  looking  for  any  evidence,  but  I 
should  regard  it  as  a  very  unusual  performance,  and  would  have 
remembe^  it  if  I  had  seen  any  men  run  in  after  the  company  was 
formed. 

Q.  Were  vou  not  yourself  at  this  time  more  or  less  excited? — ^A. 
Not  particularly  so. 

Q.  During  the  period  that  the  firing  of  high-power  rifles  was  going 
on.  did  you  hear  any  other  kind  of  firing? — ^A.  I  did  not— don't 
believe  I  could  have  heard  it. 

Q.  About  how  many  shots  do  you  think  were  fired  altogether  by 
these  high-power  rifles? — ^A.  I  should  say  about  50  or  60. 


Q.  M  togetherj— A.  All  together. 


Was  any  efl'ort  made,  so  far  as  you  know,  to  ascertain  the 
truth  of  Adair's  stoiy  of  ill  treatment  at  the  hands  of  the  customs 
autlioritv? — ^A.  I  don't  know. 

Q.  When  you  took  your  family  over  to  Captain  Lyon's  quarters, 
how  long  dia  you  remam  there  ? — ^A.  I  did  not  remain ;  I  «imply  took 
them  along  the  walk  and  left  them  in  front  of  that  quarters. 

Q.  Can  you  be  positive  that  the  call  to  arms  you  heard  was  the 
very  first  one  that  was  sounded  that  night? — ^A.  I  am  absolutely 
positive  it  was. 

Q.  Did  Major  Penrose,  prior  to  the  shooting,  ever  express  in  your 
presence  his  opinion  as  to  whether  or  not  a  soldier  was  responsible 
for  the  assault  on  Mrs.  Evans?  If  so^  please  state  the  circum- 
stances and  what  were  his  words. — A.  He  did  not.  He  said  that  if 
he  could  find  sufficient  evidence  against  any  soldier  in  his  command 
that  would  commit  an  outrage  like  that  he  would  endeavor  to  get 
him  the  limit. 

Q.  Did  he  not  also  state  to  you  that  in  his  opinion  no  man  in  his 
command  had  done  the  thing,  or  words  to  that  effect? — A.  He  did 
not.     He  said  they  seemed  to  think  that  a  soldier  had  done  it. 

Q.  By  "they"  whom  did  he  mean? — ^A.  Mayor  Combe  and  Mr. 
Evans. 

Q.  He  said  they  seemed  to  think  a  soldier  had  done  it? — A.  Yes; 
but  they  couldn't  produce  any  evidence  to  prove  it. 

Q.  Did  not  Major  Penrose  add  something  further  with  reference 
to  his  own  opinion  as  to  whether  or  not  a  soldier  had  done  it? — ^A.  He 
did  not. 

Q.  Will  you  please  state,  to  the  best  of  your  recollection,  the  entire 
conversation  as  it  occurred  ? — A.  Upon  giving  me  the  order  in  regard 
to  passes,  etc.,  as  already  given,  on  the  night  of  the  13tli  of  August, 
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Major  Penrose  stated  that  Mayor  Combe  and  Mr.  Evans  had  been 
to  see  him  within  half  an  hour  of  the  time  that  I  reported  to  him  and 
had  claimed  that  a  negro  soldier  had  assaulted  Mrs.  Evans  the  n^Ai 
before,  shortly  after  she  had  returned  from  riding ;  that  this  sol£er 
had  grasped  her  by  the  hair  as  she  was  leaning  over  the  fence,  and 
that  she  screamed  and  the  man  ran ;  that  they  were  unable  to 
identify  the  man,  except  that  he  was  a  large  black  negro,  dressed  in 
a  blue  shirt,  campaign  hat.  khaki  trousers ;  that  he  haid  offered — 
that  Major  Penrose  had  told  him  that  he  would — that  he  had  several 
men  in  the  command  that  would  answer  that  description,  and  if  they 
desired  he  would  have  them  up  and  Mrs.  Evans  could  take  a  look 
at  them,  whereupon  Mr.  Evans  said  he  did  not  think  his  wife  could 
identify  the  man  other  than  by  the  description  given.  Major  Penrose 
then  went  on  to  say,  ''If  that  was  one  of  those  men  did  that  thing,  I 
wish  to  God  I  could  get  ahold  of  him  and  get  him  the  limit." 
That's  all. 

Q.  So  that,  aside  from  what  is  implied  in  Major  Penrose's  language, 
he  never  expressed  to  you  his  opinion  as  to  the  probability  or  possi- 
bility that  a  soldier  committed  this  crime? 

By  counsel  for  defense: 

We  object  to  any  further  questions  of  that  kind.  The  witness  has  answered  that 
twice;  stated  that  he  did  not  give  any  such  opinion.  He  has  twisted  it  anodierway 
and  asked  him  all  he  did  give,  and  he  has  given  tliat.  It  is  unimportant,  but  when 
a  witness  has  answered  a  question  twice  we  think  it  clearly  within  our  bounds  to  object 
to  further  answers. 

By  assistant  judge-advocate: 

I  will  withdraw  the  question. 

EXAMINATION  BT  THE  COX7BT. 

Q.  Did  you  apprehend  any  trouble  the  night  of  Au«:ust  13-14, 1906, 
when  you  first  retired  that  night  with  your  knowledge  of  conditions 
existing  at  that  time? — A.  I  (fid  not. 

Q.  Do  you  know  anything,  from  your  personal  observation,  at  the 
formation  of  C  Companv  at  call  to  arms  of  the  whereabouts  or  actions 
of  the  noncommissioned  officer  in  charge  of  quarters  who  is  supposed 
to  have  the  keys  to  the  armracks — Serjeant  Brawnert — A.  I  do  not. 
I  do  not  remember  seeing  Sergeant  Brawner. 

Q.  Why  was  it  necessary  to  break  open  the  gun  racks  of  C  Company 
with  an  ax?— A.  I  don't  know,  of  my  own  personal  knowledge. 

Q.  You  say  you  don't  believe  men  could  have  cleaned  their  rifles 
while  they  were  at  the  wall.  Explain  why  not. — ^A.  Because  I  don't 
believe  the  brush  wiper  carried  in  the  butt  of  the  new  gun,  without 
accessories,  is  sufficient  to  remove  powder  stains  from  a  gun  barrel. 

Q.  How  did  you  account  for  some  men  appearing  with  guns  before 
the  armracks  were  broken? 

By  counsel: 

I  don't  think  that  is  a  fair  inference  from  his  evidence.  We  don't  object  to  the  wit- 
ness answering  the  question,  but  we  wish  to  state  tliat  it  is  not  a  fair  inference  from  anv 
evidence  that  has  i>een  iutn)du('ed  hy  this  witness  as  yet.  Don]t  mistake  ub:  we  don't 
interpo.'^e  objection  to  it .  but  wit  )i  that  explanation  we  arc  willing  to  have  the  witnew 

answer. 

A.  I  didn't  think  of  it  at  that  time,  but  since  the  Brownsville  inci- 
dent I  have  come  to  the  conclusion,  when  the  call  to  arms  sounded  and 
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the  men,  some  of  them,  found  they  could  not  get  their  rifles  out  of  the 
racks  they  thought  they  would  at  least  so  down  and  be  present  at  the 
formation.  Some  of  them  did  this,  while  others  stayed  back  imtil 
they  could  get  their  rifles  before  they  went  out. 

At  this  point  the  accused,  his  counsels,  the  witness,  the  reporter, 
and  the  juclge-advocates  withdrew,  and  the  court  was  closed,  and,  on 
being  opened,  the  president  announced,  in  their  presence,  as  follows: 

The  stenographer  will  please  read  over  the  last  question  and  answer. 

(The  reporter  then  read  last  question  and  the  answer  thereto.) 

By  president  of  the  court: 

That  does  not  exactly  answer  the  question ;  if  the  witness  will  go  on  and  explain  what 
follows  that,  f  Question  read  again.)  You  testified  that  some  of  the  men  appeared  in 
ranks — you  found  some  in  ranks  with  guns,  others  without.  How  do  you  account 
for  those  men  being  in  ranks  with  guns  and  others  without  at  that  time? 

A.  I  can  account  for  some  men  appearing  with  arms  at  that  particu- 
lar time  because  the  order  to  break  open  the  racks  had  been  given  the 
company  before  I  got  over  there.  It  may  be  that  the  sound  of  break- 
ing open  the  racks  that  I  heard  was  on  the  second  rack  broken  open 
and  tne  first  one  had  been  broken  open  before  I  got  there. 

Q.  How  manv  rifles  does  one  armrack  contam? — ^A.  I  don't  know 
exactly;  I  should  say  from  15  to  20. 

Q.  How  many  armed  men  did  you  count  in  ranks? — ^A.  I  counted, 
to  the  best  of  my  knowledge  and  belief,  52  men. 

O.  (Same  question  repeated.) — ^A.  Yes;  52  armed  men,  when  I 
finally  checked  the  company  complete. 

Q.  The  number  of  nfles  contained  in  two  armracks  not  beine 
enough  to  arm  all  the  armed  men  you  counted  in  ranks,  where  did 
the  other  men  get  their  rifles? — ^A.  I  don't  know  of  my  own  knowledge. 
I  suppose  that  the  noncommissioned  officer  got  there  with  the  keys 
and  opened  the  others. 

Q.  Did  vou  receive  official  information  afterwards  in  regard  to 
that  point  f— A.  Yes,  sir. 

Q.  What  was  it? — ^A.  I  heard  Sergeant  Brawner,  the  noncommis- 
sioned officer  in  charge  of  C  Company  quarters  on  that  night,  tell 
Major  Penrose  the  following  morning. 

Q.  Do  you  know  where  Sergeant  Brawner  was  at  the  time  of  your 
verification  of  Company  C  ?— A.  I  do  not.  Do  not  remember  of  seeing 
Sergeant  Brawner  at  all  on  that  ni^ht. 

Q.  Did  .you  later  know  officially — of  your  own  official  knowl- 
edge?— ^A.  No,  sir;  only  what  I  read  in  the  report  of  the  inspector. 
I  might  say  there  that  Sergeant  Brawner  was  accounted  for  that 
night,  in  checking  up  the  men  on  guard  and  sick,  as  **  Sergeant  Braw- 
ner in  charge  of  quarters."  That  was  the  report  made  to  me  when  I 
reported  the  two  absentees. 

Q.  Who  was  the  other  absentee? — A.  He  was  not  accounted  for 
as  an  absentee,  sir.  He  was  accounted  for  as  in  charge  of  quarters. 
Then  the  first  sergeant  reported  two  men  absent  on  pass  and  I 
reported  these  to  Major  Penrose  by  name. 

Q.  How  long  after  you  reached  Major  Penrose,  in  front  of  Com- 

gany  B,  did  he  tell  you  he  could  not  find  Captain  Macklin? — ^A. 
light  away. 

Q.  How  long  was  that  after  you  had  gotten  up  from  bed? — A. 
About  five  minutes,  I  should  say — four  or  five  minutes. 
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Q.  Did  Major  Penrose  give  Any  reason  for  ordering  the  gun  racks 
of  ('Onipaiiy  C  broken  open? — ^A.  Not  to  me;  simply  stated  he  had 
onl(M-ed  the  racks  to  be  broken  open. 

Q.  Over  what  lenglli  of  line,  in  yards,  did  C  Company  extend  along 
the  j^arrison  wall? — ^A.  About  150  yards. 

Q.  Considering  the  darkness  of  the  night,  as  testified  to  by  you, 
would  it  have  been  difficult  for  men  to  have  joined  the  right  of  the 
company  when  you  were  at  the  left  without  being  seen  by  you^  or 
vice  versa? — ^A.  It  would  have  been  possible;  but  I  don  t  beheve 
that  any  man  who  was  out  would  know  where  his  company  was  sta- 
tioned, and  for  that  reason  I  do  not  believe  it  was  prooable  that 
any  man  did  attempt  any  such  thing.  It  would  not  have  been  diffi- 
cult, however,  for  a  man  taking  chances  to  come  in  on  the  right  of 
that  line. 

Q.  After  you  came  downstairs  did  you  again  inspect  or  verify  the 
company? — A.  That  is  the  time  when  I  verified  52  armed  men  in 
ranks.  The  first  time  I  inspected  there  were  about,  as  far  as  I  could 
tell,  10  men  absent  which  1  wished  to  verify.  As  already  stated,  I 
found  3  of  those  men  in  barracks.  The  first  sergeant  reported  to 
mo  then  4  men  on  guard,  1  man  sick  in  the  hospital,  and  2  absentees, 
by  name.  I  was  satisfied  then  that  approximately  60  men  that 
belontrod  to  the  company  were  present  or  accounted  for. 

Q.  AVas  one  of  the  certificates  to  which  you  testified  signed  by 
the  accused?  That  refers  to  the  certificates  you  spoke  of  that  were 
sent  in  from  Fort.  Niobrara. — ^A.  My  impression  is  that  Major  Penrose 
did  not  make  any  certificate  relative  to  the  colored  troops,  as  I  don't 
believe  he  had  ever  serv^ed  with  them  before. 

REDIRECT   EXAMINATION. 
QUESTIONS   BT   A.SSISTANT  lUDOE-ADVOCATB. 

Q.  You  stilted  that  inasmuch  as  the  men  had  only  a  brush  wiper 
witli  wliich  to  (!lean  their  rifles,  j^ou  didn't  tliink  tney  could  have 
cleaned  those  rifle  barrels  thoroughly  while  they  were  along  the 
wall;  is  that  correct? — A.  Yes. 

Q.  Is  there  not  room  enough  in  the  same  receptacle  in  the  butt 
of  the  rifle  for  a  man  to  carrv^  a  small  piece  of  oiled  rag? — ^A,  Yes. 

Q.  Is  it  not  eustomarv^  for  soldiers  to  do  that?— A.  I  don't  believe 
it  is. 

Q.  It  can  be  done,  however,  can  it  not? — ^A.  It  can  be  done. 

Q.  A  man  could  use  a  piece  of  his  handkerchief,  could  he  not,  or 
any  piece  of  cloth,  and  clean  the  gun  out  there  on  the  line,  could  he 
not  ( — A.  Yes. 

y.  While  you  were  crossing  the  parade  on  your  way  to  join  C  Com- 
pany did  you  hear  any  noise  or  breaking  open  armrackst — ^A.  I 
did  iiot. 

Q.  I>id  this  noise — which  you  afterwards  found  was  the  noise 
caused  when  the  men  were  breaking  open  the  gun  racks  in  the  com- 
pany— did  this  noise  begin  while  you  were  in  front  of  the  barracks) — 
A.  tt  was  going  on  when  I  went  in  front  of  C  Company  barracks 
after  being  directed  by  the  commanding  officer  to  take  charge  of 
that  company.  That's  when  I  heard  it;  when  I  went  over  in  front 
of  the  front  door. 
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Q.  You  stated  it  was  four  or  five  minutes  after  the  shooting  began 
before  you  saw  Major  Penrose  that  night. 

By  counsel: 

I  don't  think  that  was  the  question.  I  think  it  was  when  he  got  in  front  of  his 
company,  but  I  don't  make  any  objection.    It  is  practically  synonymous. 

A.  Practically^ — ^yes;  it  was. 

Q.  Was  the  rifle  finng  up  town  still  going  on  at  that  time? — ^A. 
It  was  when  I  reported  to  Major  Penrose.  It  stopped  just  about 
the  time  that  I  went  to  C  Company. 

Q.  And  then  after  you  got  to  C  Company  you  had  this  coimting 
lU)  of  men  to  do;  you  had  to  go  in  the  quarters  to  look  up  the  men 
that  were  still  absent;  send  men  back  to  get  more  clothes  on;  send 
men  back  to  get  their  arms,  and  then  personally  satisfy  yourself, 
that  every  man  had  a  rifle  and  ammimition? — ^A.  Yes. 

Q.  So  that,  did  not  this  coimting  up  of  men  and  inspection,  visit 
to  the  barracks,  and  so  on — did  not  that  take  up  sufficient  time  for 
men  to  have  gone  at  a  run  for  a  distance  of  300  yards? — ^A.  Certainly; 
it  took  about  five  minutes  to  do  that.  i 

Q.  So  that  it  was  five  minutes  after  you  were  first  awakened  by 
what  you  called  two  pistol  shots  until  you  saw  Major  Penrose  first. 
You  tnen  went  to  C  Company  and  it  was  five  minutes  more  before 
you  had  finished  coimting  up  all  the  men,  the  inspection,  etc.  Is 
that  correct? — ^A.  Yes;  tlmt's  light. 

Q.  And  the  firing  ceased  up  town  about  the  time  you  left  Major 
Penrose,  while  you  were  on  your  way  to  C  Company  ?l— A.  Yes. 

By  assistant  judge-advocate: 

I  would  like  to  state  to  the  court  that  this  question  which  I  am  about  to  ask  the 
witness  now,  brings  in  some  new  matter.  It  was  not  asked  on  the  direct  examination 
because  I  did  not  know  of  it  at  the  time — ^know  of  this  occurrence  with  respect  to 
which  this  question  is  being  asked  him,  and  in  order  to  save  recalling  the  witness 
later  I  am  going  to  ask  him  now. 

Q.  Were  you  at  Captain  Lyon's  quarters  about  3.30  on  the  morn- 
ing of  August  14  ? — A.  I  was. 

Q.  Was  Major  Penrose  there? — ^A.  He  came  in  about  that  time. 

Q.  What  did  he  say  with  reference  to  his  belief  or  disbelief  as  to 
,  whether  any  men  of  tne  command  had  taken  part  in  the  shooting  of 
that  night — of  the  prey^ious  night?— A.  He  said  he  didn't  believe 
thev  had. 

Q.  Will  you  kindly  state  his  exact  words,  as  nearly  as  vou  can 
recall. — ^A.  I  don't  recollect  his  exact  words,  but  it  was  to  tne  effect 
that  he  couldn't  see  how  those  men — meaning  the  6%'ldiers  of  B,  C, 
and  D  Companies,  Twenty-fifth  Infantry,  coula  have  engaged  in  that 
affair. 

O.  Did  he  say  anything  with  reference  to  Mayor  Combe's  report 
to  nim? — ^A.  Nothing,  except  that  he  believed  that  Mayor  Combe 
was  mistaken.  I  believe  Major  Penrose  also  stated  at  that  time  that 
he  had  seen  Howard,  the  sentinel  on  that  post  in  rear  of  the  quarters, 
and  that  Howard  had  told  him  the  first  shots  were  fired  over  the  wall 
into  the  post. 

Q.  You  say  you  did  not  see  Sergeant  Brawner  that  night  at  all? — 
A.  I  do  not  remember  seeing  him. 

a  You  stated,  I  think,  that  the  two  men  who  were  on  pass  from 
mpany  did  not  return  until  the  next  morning. 
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A.  I  don't  know  wholhor  T  stated  it  or  not,  hut  that's  so,  they  did 
not. 

Q.  Will  you  kindly  give  their  names  again? — ^A.  Sergeant  George 
Thomas;  Private  Edward  Lee. 


BECROSS-EXAMINATION. 
QUESTIONS  BT  THE  A00U8BD. 

Q.  You  were  quartermaster,  I  think? — ^A.  Yes,  sir. 

Q.  Did  vou,  as  quartermaster,  give  any  orders  about  the  repairing 
of  gun  racks  of  C  Uompany  on  that  following  day?— A.  I  did. 

Q.  You  gave  the  order  jourself? — ^A.  Yes,  sir. 

Q.  What  brought  out  this  order  ?  Tell  the  court  the  circumstances — 
how  you  happened  to  give  the  order. — ^A.  About  11  o'clock  on  the 
14th  of  August  Captain  Macklin  came  into  the  adjutant's  office  and 
said:  ''Mr.  Grier,  do  you  suppose  your  carpenter  or  blacksmith 
can  repair  those  racks  that  were  broken  last  night?"  I  said  I 
thought  they  could  be,  and  told  him  I  would  attena  to  it.  Later  on 
in  the  day,  about  1  o'clock  in  the  afternoon,  he  came  to  me  aeain 
and  said  tnat  the  wagon  had  not  come  for  the  gun  racks.  I  said :  ^ All 
right.  Captain,  I  will  attend  to  that  right  away."  Sent  for  a  wagon, 
saw  the  two  racks  put  in  the  wagon  myself,  and  taken  to  the  black- 
smith shop.     1  hey  were  there  about  two  days. 

Q.  And  they  were  repaired  by  your  blacksmith? — ^A.  Yes,  sir. 

Q.  These  are  all  you  know  anjnthing  officially  about  being  repaired, 
these  two  ? — A.  Those  were  the  only  two  racks  that  were  repaured  by 
my  order,  and  I  liad  a  rule  in  the  quartermaster's  department  that  no 
repair  work  of  any  kind  would  be  done  except  upK)n  written  order 
from  the  commanding  officer  or  the  Quartermaster. 

Q.  You  said  it  wouldn't  be  difficult  for  these  men  to  come  into  the 
post  on  the  ritjht  of  your  line  if  you  were  on  the  left,  or  vice  versa,  if 
they  were  willing  to  take  chances.  What  do  you  mean  by  that — ^take 
chances? — ^A.  AVoll,  I  believe  that  almost  every  officer  and  enlisted 
man  present  that  night  believed  that  the  post  had  been  fired  into, 
and  a  man  would  be  taking  pretty  slim  chances  to  approach  any  por- 
tion of  that  line  and  not  run 'the  risk  of  being  shot,  and  I  don't  think 
they  would  have  come  in  unless  they  were  absolutely  sure  that  they 
were  going  to  strike  into  their  own  company. 

Q.  Do  you  recollect  having  seen  men — armed  men — ^in  front  of 
•  the  company  when  you  first  got  over  to  C  Company ?— A.  No,  sir;  I 
wouldn't  like  to  say. 

Q.  I  mean  members  of  the  company  actually  armed  with  their 
rifles  at  the  time  you  arrived  there. — A.  I  don't  recall  it;  there 
might  have  boon;  I  don't  know. 

Q.  You  have  not  had  any  actual  experience  in  cleaning  these  guns, 
have  you,  Mr.  Grior — (^leaning  these  rifles? — A.  Yes,  sir;  I  nave. 
I  cl(»anod  mv  gwn  rifle  on  the  target  range  last  year. 

Q.  How  did  you  do  it?  To  remove  the  powder  atoins,  what  is 
necessary? — A.  1  never  usod  that  brush  wiper  after  the  first  or  sec- 
ond attempt. 

Q.  How  did  you  clean  it?— A.  I  used  the  old-fashioned  nunrod— 
brass  ramrod  and  oiled  rag. 
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Q.  You  considered  that  necessary  in  order  to  effectively  remove 
all  powder  stains? — ^A.  Yes,  sir.  I  found  the  brush  wiper  streaked 
the  interior,  and  had  to  use  the  other  eventually  in  order  to  get  it 
thoroughly  clean. 

BEDIBBOT  EXAMINATION.    . 

QUX8TI0N8  BT  ASSISTANT  JUDQB-ADVOCATB. 

Q.  Is  there  a  thong  or  cleaning  string  of  anv  kind  kept  in  the  butt 
of  the  piece,  together  with  the  brush  wiper?— A.  Yes.  ^ 

Q.  Is  that  thong  provided  with  a  metal  top  in  which  a  rag  can  be. 
inserted? — ^A.  Yes. 

Q.  And  the  rifle  can  be  cleaned  in  that  way  effectively,  in  case 
one  has  a  piece  of  rag? — ^A.  Yes;  it  can  be.  1  think  it  is  a  longer 
operation. 

Q.  It  takes  longer,  doubtless,  than  it  does  with  a  ranu'od;  but  in 
case  a  rifle  is  cleaned  within  a  very  short  time  after  it  has  been  fired, 
and  particularly  if  only  a  dozfen  or  15  shots  have  been  fired  from  it, 
is  it  a  very  difficult  operation  to  remove  powder  stains  at  that  time? — 
A.  Not  particularly  so;  no. 

Q.  And  even  with  this  thong  and  a  piece  of  oiled  rag,  how  long 
would  it  take  a  man  to  clean  a  rifle  so  that  the  barrel  would  show 
no  signs  of  powder  for  a  number  of  hours  at  any  rate  after  it  was 
cleaned? — A.  You  mean  just  the  barrel  itself,  not  the  whole  gun? 

Q.  Just  the  barrel  and  the  end  of  t^e  breech  bolt;  not  the  whole 
gun? — A.  It  would  take  five  to  seven  minutes,  I  should  say,  to  clean 
it  well. 

Q.  I  would  like  to  know  how  long  it  took  you,  after  you  had 
counted  the  men  and  finished  inspection,  and  so  on,  in  front  of  the 
barracks,  before  you  had  the  company  deployed  on  the  wall;  that 
is,  the  interval  between  the  time  when  you  left  the  barracks  with  C 
Company  until  the  entire  company  was  deployed  between  the  point 
you  nave  mentioned — that  sink  in  rear  of  B  Company — ^up  to  the 
point  near  Adams  street  where  you  indicated  the  right  of  your  com- 
pany was? — A.  Well,  it  took  me  about  a  minute  to  march  in  front 
of  C  Company  barracks,  around  the  east  out  to  the  wall;  then  before 
the  right  skirmisher  would  arrive  beyond  the  guardhouse  it  would 
take  a  couple  of  minutes  more  at  least. 

Q.  Are  you  sure  it  wouldn't  have  taken  three  or  four  minutes 
more? — A.  No;  I  don't  think  it  ought  to  take  them  that  long  to 
walk  about  100  yards. 

Q.  So  that  altogether  it  was  about  three  minutes  more,  to  the 
best  of  your  recollection,  from  the  time  you  left  the  front  of  the  bar- 
racks until  the  men  were  deployed  along  the  wall? — ^A.  Until  the 
right  skirmisher,  the  right  man,  was  in  his  proper  place  it  would; 
but  in  the  meantime  the  wall  was  all  covered  oj  the  movement. 

Q.  Were  there  any  lights  whatever  in  the  vicinity  of  the  barracks 
at  this  time,  or  at  any  time  after  the  firing? — A.  What  do  you  mean 
by  the  vicinity  of  the  barracks? 

Q.  Were  there  any  lights  in  the  barracks  themselves  other  than 
matches  struck  by  men  looking  for  their  clothes? — A.  There  was  not. 

Q.  Were  there  any  lanterns  outside? — ^A.  There  were  not  that  I 
saw. 
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Q.  Was  there  a  good  deal  of  confusion  there  or  noti — ^A.  There 
was  more  or  less  confusion  as  a  natural  result  from  50  men  trying 
to  find  their  clothes  and  rifles  and  ammunition  in  the  dark. 

Q.  You  stated  it  took  about  five  minutes  for  the  men  to  find  their 
clothes  and  anmumition  and  get  their  arms  and  so  on  and  for  you  to 
count  them  up.  Are  you  sure  it  didn't  take  any  longer  than  tnatt — 
A.  Quite  certain  it  di<in't. 

Q.  Are  you  certain  it  didn't  take  six  minutes? — ^A.  I  say  when 
I  say  about  five  minutes  I  allow  myself  either  four  or  six.  I  didn't 
look  at  my  watch  that  night. 

Q.  You  didn't  look  at  your  watch  at  all  that  night? — ^A.  I  did  not. 

Q.  Will  you  please  state  jiist  when  it  was  you  counted  the  52  men? 
Was  that  mimediately  prior  to  your  marcKing  the  company  out  to 
the  wall? — A.  It  was,  inunediately. 

Q.  Immediately  before? — A.  I  checked  the  company  from  right 
to  left,  stayed  on  the  left  flank,  and  gave  the  command  "  Left  face," 
and  was  right  in  my  proper  position  ^nd  marched  the  company  out. 

Q.  So  that  that  count  of  the  men  was  done  at  least  ten  nunutes 
after  the  firing  began  and  five  minutes  after  the  firing  ceased? — A- 
That's  right. 

REEXAMINATION   BY  THE   COURT. 

Q.  The  court  would  like  to  find  out  who  opened  the  third  gun 
rack  with  the  key,  and  if  thej^ey  was  in  the  barracks  why  he  did  not 
open  the  two  broken  open.  Can  you  testify  on  this  points— A-  I 
can  not. 

By  counsel  for  accused: 

For  the  information  of  the  court,  we  have  asked,  and  we  expect  to  maketliat  deir 
to  the  court,  for  certain  witncsaos  who  are  charged  with  that  particular  duty,  as  you 
must  know.  We  wiU  make  a  statement  about  that  in  a  few  minutes;  I  only  make 
this  as  an  explanation  to  the  court. 

(Further  answer  by  witness:)  I  can  testify  to  this  much,  eSSt.  Tliat 
the  second  rack  was  not  actually  broken  open;  that  is,  it  was  not 
forcibly  broken  to  remove  the  p;uns.  It  was  struck  with  the  axe  on 
the  band,  but  had  undou1)te(lly  been  opened  with  a  key  eventuaUyi 
and,  althoug:h  I  was  not  j)rescnt,  I  presume  from  that  that  the  non- 
commissioned officer  scot  there  ^vith  the  key  after  some  man  had  hit 
the  rack  one  or  two  licks  with  the  axe. 

The  judge-advocate  announced  that  the  prosecution  here  rested. 

The  counsel  for  the  accused  here  addressed  the  court  as  follows: 

At  thi»  stage  of  the  proceed in*:^  the  defense  would  like  to  remind  the  court  of  the 
conversation  we  had  tne  other  day  in  which  question  of  ^^vitnesses  was  discuflBed  and 
at  whi<>li  time  we  i<aid  that  we  w()uld,  by  wire,  ascertain  the  t^tatus  of  the  witneBsn 
and  what  the  prospect  of  their  hcing  here  wajj,  and,  may  it  please  the  court,  I  think 
it  would  be  just  as  well  to  discus^  the  balance  of  this  in  deared  court,  if  we  may  have 
that  privilege. 

By  direction  of  the  court,  the  representatives  of  the  press  and  the 
spectators  then  withdrew  and  the  court  was  cleared. 

Counsel  then  continued: 

The  court  will  recall  that  we  Mi\ti^\  at  that  time  that  we  would  do  everything  in  our 
power  to  see  tliat  the  witnesses  ranie  liereand.  further,  that  we  would  curtail  our  list 
as  far  as  possible.    That  same  day  we  sent  a  telegram  asking  The  Militaiy  f 
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and  it  was  sent  by  the  judge-advocate  of  coune-— whether,  If  we  dei>08ited  with  the 
chief  quartermaster  here  the  necessaiy  amount  of  money  to  indemnify  the  Govern- 
ment for  any  loss  that  might  be  incurred  in  advancing  the  transportation  to  these 
men,  such  transportation  would  be  furnished  to  such  witnesses  as  we  designated  that 
wc  wished  sent.  That  telegram  we  were  assured  was  sent  that  same  day.  Now,  we 
would  like  to  know  officially  from  the  judge-advocate  whe^er  he  has  received  any 
reply;  we  understand  he  has  not. 

To  which  judge-advocate  replied: 

I  will  state  officially  that  this  telegram  was  sent  in  the  neighborhood  of  2  o'clock  on 
the  afternoon  of  March  4,  and  up  to  the  present  time  I  have  received  no  answer. 

By  counsel: 

Now,  that  could  not  have  been  formulated  earlier,  because  it  was  necessary  for  us  to 
discuss  the  question  of  witnesses  and  their  curtailment,  and  we  did  that,  and  I  wish  to 
make  a  point  to  the  court  rif  ht  now  of  one  thin^.  The  question  was  asked  Lieutenant 
Grier  alK)ut  something  that  ne  is  not  charged  with  knowing,  and  when  we  formulated, 
originally,  our  list  of  witnesses,  we  had  in  mind  limiting  the  witnesses  of  the  Twenty- 
fifth  Infantry,  the  enlisted  men,  to  those  that  this  court  by  virtue  of  their  experience 
wdUld  know  must  be  charged  with  certain  duties,  to  wit.  the  first  sergeant;  the  acting 
first  sergeant;  the  nonconmiissioned  officer  in  charge  of  the  quarters,  who  would  be 
charged  with  the  duty  of  opening  these  gun  racks,  and  to  certain  other  witnesses  who 
would  corroborate  certai n  evidence  given  Ijv  these  officers.  We  felt  at  that  time,  and  we 
feel  now  and  without  any  disparagement  of  any  other  officers,  certainly  as  to  those  offi- 
cers of  this  court  who  have  had  extended  experience  with  the  colored  people,  that  you 
would  be  able  to  determine  whether  or  not  these  men  did  know  of  it;  wnetner  there  was 
conspiracv  in  all  of  the  other  facts  as  alleged  against  the  Twenty-fifth  Infantry.  We  say 
that  in  all  good  faith;  that  was  our  purpose.  Now,  then,  everyone  who  has  ever  pre- 
pared the  prosecution  or  defense  oi  a  case  must  know  that  you  must  have  some  idea 
whether  you  are  going  to  have  the  witnesses  you  ask  for,  in  order  to  formulate  any  intel- 
ligent defense — outline  it  in  your  own  mind.  That's  necessary  when  you  put  on  the  wit- 
nesses you  know  you  are  going  to  have,  because  certain  things  could  just  as  well  be  left 
out  if  they  can  not  be  supported  by  the  evidence  of  others  or  circumstances  you  may 
brine  to  bear  to  make  your  own  mind  satisfied  whether  it  is  tnie  or  not  true.  To-day, 
geritlemen,  we  are  in  the  air;  we  don't  know  whether  we  can  have  these  witnesses,  or 
any  of  them.    We  know  what  we  can  prove  by  the  witnesses  who  are  here,  and  we  are 

Prepared  to  put  them  on,  and  we  expect  to  put  them  on  because  we  assume  that  is  the 
esire  of  the  court,  but  we  want  you  to  know,  and  we  want  it  of  record,  that  we  feel  that 
in  going  ahead  in  this  way,  if  we  do  go  ahead,  that  we  are  bound  to  present  to  you  a 
rajB^ed,  disconnected,  disiointed,  unsatisfactory  evidence  from  any  standpoint  you 
wish  to  examine  it.  We  don't  say  that  in  criticism  of  anybody,  but  we  say  it  as  a  fact 
that  we  want  to  present  to  your  minds,  so  you  will  know  the  position  in  which  we  find 
ourselves.  And  with  that  fact  before  you  we  wish  to  say  that  we  think  that  if  this  court 
would  direct  the  judge-advocate  to  send  a  telegram  to  the  War  Department  asking  what 
witnesses  we  can  expect,  stating  that  the  defense  is  now  commencing  upon  its  presen- 
tation of  the  case — and  include  in  the  same  telegram,  if  you  please,  a  request  to  hold 
here  several,  not  many,  some  three  or  four  witnesses  that  are  here  and  under  orders  to 
go  to  Washington  to  appear  before  the  Senate  Committee,  and  among  them  I  will  men- 
tion this  man  Tamayo,  the  pertinency  of  whose  evidence  is  apparent  to  you  without 
any  discussion,  and  there  are  several  others.  We  are  very  glad  to  furnish  the  list  of 
these  and,  if  the  court  desires,  state  exactly  what  we  purpose  proving  by  them.  We 
ask  you  to  consider  that,  and  we  ask  you  to  consider  that  not  with  the  purpose,  mark 
you,  of  incurring  any  delay,  but  with  the  purpose,  as  we  believe,  of  getting  tne  support 
of  the  court — that  is,  the  backing  of  the  court  to  this  request,  showing  that  it  isn'  t  simply 
the  request  of  the  defense,  but  tnat  the  court  sees  and  appreciates  the  desirability  and 
propriety  of  sending  such  a  telegram.  And  that,  may  it  please  the  court,  is  the  purpose 
of  tnese  remarks.  We  are  prepared  to  proceed  this  afternoon,  but  we  wanted  you  to 
understand  that  we  feel  that  without  a  knowledge  of  whom  we  are  going  to  have  here 
that  we  are  sort  of  striking  in  the  dark  in  regard  to  many  points  that  would  be  of  mate- 
rial interest  to  you.  For  instance,  if  we  can't  have  those  men  who  are  charged  with 
the  duty  of  keeping  the  keys  to  the  armracks,  then  we  must  prove  that  by  the  next  best 
evidence  we  can.  I  only  mentioned  that  as  one  instance;  there  are  a  number  of  other 
thinp  that  come  in  that  would  suggest  themselves  to  you  without  going  into  all  details 
and,  in  order  to  make  clear  just  what  we  want,  we  will  state  that  we  will  furnish  the  list 
of  witnesses  we  want  held  here  and  the  list  we  want  brought  here,  if  the  court  so  desiree. 
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By  a  member  of  the  court: 

I  tlon't  quite  underetand  at  wliat  time  counael  wanted  to  etftte  tatha  court  tKe  Hue 
of  defence— ai?  each  wituees  ie  called,  or  id  feneial? 

By  counsel: 

lithe  court  demirep  the  nature  of  this  evidence  we  are  asking  for,  a£  to  what  we  erpect 
to  prove  by  each  wilnfi^,  we  will  givr>  that,  of  course.  We  will  fihow  the  pcrtin<.ncy 
of  the  evidence  of  rach  and  all  of  theBe  witnesses,  if  the  court  desiree  it  at  ttis  time  Ln 
order  to  ba?e  an  action  upon  it.     We  will  go  a  little  further  m  e^lanation»  iBay  it 

fdease.  If  we  know  that  we  have  got  to  curtail,  then  there  are  certain  things  we  wiU 
eave  outi  if  we  are  ping  to  have  all  these  witnoases  we  will,  with  th^-^e  wituesses  wb 
are  putting:  <>n  now,  including  the  accused  hiniseU,  open  up  fully  evejything.  ThEt'i 
the  proposition  exactly,  and  we  think  if  we  could  get  an  answer  to  this  telegram  eent 
by  the  court  to-(!ayt  that  it  would  be  of  very  great  aseiMance  to  ui,  and,  frankly,  I 
believe  it  would  enable  ub  to  cut  right  off  short  the  eatamination  in  many  casm. 

By  a  member  of  the  court: 

1  would  like  to  kntiw  if  these  witnessee  are  material.    If  the  counsel  will  itate  tliat 

they  are  material  witneeaei. 

By  counsel : 

We  consider  them  very  material  to  the  caae. 

The  aceusedj  liis  counsels^  the  reporter,  and  the  judge-advocat'es 
then  %vithdrew,  and  the  court  was  closed,  and,  on  being  opened,  the 
president  announced^  in  their  presence,  as  follows: 

I  am  instructed  by  the  com-t  to  requcet  coiinsel  for  defense  to  submit  to  the  ixiurt 
the  list  of  witnesees  he  deeireB  to  be  wired  for  or  to  be  detained  here,  and  what  he 
pTop<jscs  to  prove  by  each. 

The  court  then  took  a  recess  until  3  o'clock  p,  m,,  at  which  hour  the 
nienxbers  of  the  court,  the  judge-adTocates,  the  accused,  his  counsel^ 

and  ttie  reporter  resumed  their  seats. 

Counsel  for  the  accused : 
We  understand  that  this  id  to  be  a  cleared  court— this  dlacusaioo. 

The  presiding  otBcer: 
The  court  will  be  cleajred. 

(The  court  w^ae  cleared,) 
Counsel  for  the  accused: 

Now,  we  understodd  the  order  of  the  court  thia  morning  to  be  to  furnish  you  with  t 
liBt  of  the  naiues  of  witnesses  that  we  wantt^l  the  court  to  get  for  us  from  ^\  iwhington 
and  other  points,  and  also  the  names  of  those  who  are  to  be  retained.  Subsctjuont  to 
leaving  ihe  raurt,  I  wfwi  informed  by  the  military  secretary  that  he  had  the  authority 
to  retain  the  others  already  here;  that,  as  I  understand  it,  the  court  will  not  have  to 
take  ai  lion  on;  that  is.  on  that  part  of  my  request.  So^,  in  bo  far  as  that  part  is  con- 
cerned. I  presmne  the  e<jurt  will  lake  no  action.  We  will  give,  if  necessary,  the  mjjam 
of  the  witnes^s;  we  did  not  come  to  the  point  of  giving  the  atatement-s  of  what  we 
expected  to  prove  by  them,  but  we  will  do  so  if  the  court' desires.  Now.  in  order  thAt 
ynu  may  exaclly  understand  the  predicament  in  which  we  find  ouiBelve» — 5mt,  let 
rae  say,  we  asked  for  the  following  witnesscfl,  classing  them  aa  firat  serf  cants,  although 
Sergeant  Harley  was  acting  first  aei^eant,  and  under  that  claoa  we  have  Mingo  Sanders, 
Jacob  Frazier,  and  f^amuel  Harley.  By  these  we  eit|>ect  to  prove,  of  coiirae,  all  the 
details  of  the  formation  of  the  couxpanieSt  and  the  positiona  of  tSie  companies,  and  what 
the^  saw  and  did  that  night,  ana,  of  course,  aa  the  court  understands^  the  detaili  of 
their  functions  as  ftrst  sfrgeantes  and  we  do  not  care  to  go  into  thai,  because  wo  anume 
the  court  knows  thcM^  functions,  and  it  is  corroborative  of  all  the  other  e\  idenee  that 
has  bei^n  or  will  be  introduced,  as  well  as  good  e\idenf^e,  and  certainly  the  b«ast  evi- 
dence on  certain  things  that  crMild  be  pnxluced.  W**  a-sk  that  the  qnartenuastef^wiw 
geants,  (retirpe  \S\  McMurray,  Thomas  J.  Green,  and  Walker  McCurciv,  be  procured  lo 
T^ve  in  addition  to  the  or^linary  eventij  the  functions  of  the^  office,  all  about  the ' 
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of  ammunition  and  the  check  up  of  all  anununition,  arms,  etc.  We  ask  for  Sergt. 
James  Reid,  Corpl.  Samuel  Wheeler,  Private  Alexander  Ash,  Private  J.  H.  Howard, 
and  Private  Charley  Hairston.  Sei^gft.  James  Reid  was  the  sergeant  of  the  guard; 
Corpl.  Samuel  Wheeler  was  the  corporal  of  thec:uard  in  charge  of  the  relief  then  on  post: 
and  the  three  sentinels  mentioned  were  actually  walking  i>oet  at  the  time,  and  two  of 
them  at  least  came  into  personal  contact  with  the  accusea,  and  the  others'  testimony 
is  the  most  important.  It  is  scarcely  necessary  for  me  to  say  that  you  could  not  have 
more  important  men  to  testify  as  to  what  was  going  on  in  the  poet  at  that  particular 
time  than  the  commander  of  the  guard  and  the  nonconmiissioned  officer  of  the  guard 
posting  the  relief  on  guard  at  the  time.  We  ask  for  Seigt.  Newton  Carlisle,  William 
Mapj),  W.  Harden,  0.  J.  MaUock,  and  Matias  G.  Tamayo,  and  Mack  Hamilton;  as  to 
Matias  G.  Tamayo,  he  is  now  here,  and  under  sunmions  to  Washington,  as  is  also  Mack 
Hamilton.  0.  J.  Matlock  is  now  here  as  a  witness.  Ser^.  Newton  Carlisle  was  pres- 
ent at  C  Company  and  directly  connected  with  the  br^ikmg  open  of  at  least  one  of  the 
armiacks,  in  addition  to  bein^  a  part  and  parcel  of  the  formation  of  the  company,  and 
was  at  the  company  all  the  time,  as  near  as  we  can  ascertain  from  everything  that  has 
been  submitted  to  us.  The  other  two  men  named  are  privates  who  are  corroborative 
of  other  evidence  and  whose  testimony  we  consider  is  of  value  on  the  events  that 
occurred  that  night.  Now,  I  wish  to  say  right  here,  we  have  not  heard  a  single,  soli- 
tary word  as  to  whether  any  or  all  of  these  witnesses  are  to  come — not  a  word-— under 
the  order  of  the  court.  The  other  day  we  figured  on  this  thing,  and  were  prepared  to 
cut  out  two  of  the  first  serc'eants;  I  tnink  all  of  the  quartermaster-sergeants,  and  our 
list  was  reduced  to  the  foflowing,  viz:  Mingo  Sanders,  first  sergeant.  Company  B,  a 
man  of  twenty-six  years'  service,  and  who  called  the  roll  that  night,  and  who  came 
from  his  house  to  the  place;  and  he  is  a  very  important  witness  for  the  defense,  as  to 
many  things  connected  with  the  case.  We  are  particularly  anxious  that  we  should 
have  James  R.  Reid,  the  sergeant  of  the  guard  that  night,  for  the  reasons  already  given. 
W^want  D.  W.  0.  Brawner,  late  sergeant  of  Company  C,  and  Newton  Carlisle;  B'raw- 
ner  being  the  sergeant  in  charge  of  quarters  and  connected  with  this  case,  ^sypu  all 
know,  and  Newton  Carlisle  for  the  reasons  previously  mentioned.  Samuel  Wheeler 
was  the  corporal  in  charge  of  the  relief  at  that  time.  Charles  H.  Madison,  as  the  court 
knows,  was  sent  out  on  an  important  function  by  the  commanding  officer,  in  addition 
to  his  knowledge  of  the  event  of  that  night.  Alexander  Ash  we  regard  as  a  most 
important  witness;  he  was  sentinel  on  No.  4  over  by  the  corral.  J.  H.  Howard,  Charley 
Hairston,  were  the  other  two  sentinels  on  post.  Charles  E.  Reed  was  the  artificer  of 
C  Company,  and  actually  broke  open  one  of  the  armracks,  so  we  are  informed.  We 
also  want  Serjeant  Oltmans,  whose  initials  I  can  get  for  the  court  in  a  few  minutes, 
who  was  the  nrst-class  sergeant  at  the  hospital,  to  show  the  disposition  made  at  the 
hospital,  and  what  his  own  personal  observations  were  that  night.  He  is  a  white  man, 
by  the  way.    That  is  our  modified  list. 

Now,  our  position  is  simply  this:  We  want  to  know  whether  we  are  going  to  have 
these  witnesses  or  any  of  them,  and  that  is  all  we  ask  this  court  to  find  out;  and  we  want 
to  know  that  so  as  to  formulate  our  defense  and  the  order  in  which  we  purpose  putting 
it  in,  and  we  asked  you  this  morning  to  send  a  telegram  to  know  if  these  or  any  of 
them  were  coming  on  the  basis  that  we  submitted  the  other  day,  of  puttine  up — and 
we  are  prepared  to  put  up  in  the  hands  of  the  Quartermaster  or  any  other  designated 
agent — ^the  cash  to  mdemnify  the  Government  against  any  loss.  We  certainly  think 
that  we  are  entitled  to  know  whether  we  are  going  to  be  furnished  the  witnesses  we 
are  asking  for,  and  if  we  are  not  going  to  be  fumised  them,  to  find  out  how  we 
are  going  to  do  these  thinffl  we  asked  for  before  we  commenced,  and  that  is  what 
we  ask  the  court  to  do.  No  one  regrets  the  position  in  which  we  find  ourselves 
more  than  we  do  ourselves,  and  we  are  prepared  to  fall  in  line  with  the  wishes  of  the 
court  in  every  way  we  can  consistently.  Frankly,  I  want  to  go  on  record  as  saying  I 
don't  see  how  the  court  can  act  on  our  modified  list  until  they  know  whether  they  are 
going  to  furnish  the  other  list  or  any  of  them,  and  I  think  it  but  fair  to  us  and  to  this 
court  that  we  get  Corporal  Wheeler,  because  we  know  he  is  within  the  department. 

The  presiding  officer: 

Was  a  telegram  sent  this  morning  in  regard  to  this  matter? 

The  judge-advocate: 

There  was  not,  sir.  I  have  had  no  instructions,  as  I  understand  them,  so  far  about 
this  matter. 

Counsel  for  the  accused: 

We  haven't  submitted  any  modified  list  before,  because  we  could  not  hear  from  the 
first  list. 

S.  Doc.  402,  60-1,  pt  2 49 
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The  presiding  officer: 

Mr*  Judge-AdvQCftte,  for  the  informal  ion  of  the  court,  will  you  give  us  that  list;  the 
eienographer  cam  make  you  a  copy  of  it  there? 

(Counsel  prepared  a  Ibt  for  the  information  of  the  court,) 

Counsel  for  the  aecnsed; 

All  these  witnesses  are  civiliaiis  except  the  hospital  man^  I  believe. 

A  member  of  the  court: 

I  want  to  ask  about  the  two  natnea  that  you  put  in  the  revised  list  thst  you  did 
not  have  In  the  ctriginal  list. 

Counsel  for  the  accused: 

We  did;  we  have  two  or  three  names  in  the  modified  list  that  we  did  not  have  in  the 
original  list.  In  making  a  wholesale  cut  out  we  found  we  could  do  that  by  inserting 
one  or  two  others. 

Another  member: 

I  atn  Ptill  in  doubt  about  this  mattery  I  would  like  to  mk  ihe  counsel  to  ^tate  to  the 
court  if  he  haa  any  auggostion  that  would  assist  the  court  in  procuring  the  attendance 
of  these  witnesses  if  we  should  decide  to  call  them.  In  the  case  referring  to  civilians 
out  Hide?  the  territory  in  which  the  court  sits,  their  testimony  can  only  do  taken  by 
their  voluntary  appearance  before  the  court,  I  would  like  to  ask  if  they  have  been 
iunimonedj  and  if  eo,  have  they  refused  to  come  or  conaented  to  come,  or  have  con- 
sen  tod  to  come  on  conditions,  I  am  in  the  dark  as  to  how  the  Government  can  b© 
reimlnireed,  or  has  the  Quartermaster's  Department  any  such  arrangement  as  waa 
mentioned  by  counsel;  1  don't  undcratand  how  the  Pay  Department  or  the  Quarter- 
master's Dej>artraent  can  get  them,  but  now  that  die  counsel  has  suggested  I  would 
like  to  ask  for  any  infc^rmation  he  can  give  us. 

Counsel  for  the  accused: 

We  have  stated  that  we  would  furnish  the  money  to  the  Quartermaster's  Depart- 
ment if  they  would  send  the  men  here,  to  indemnify  them  for  any  loss.  If  you  will 
recall,  the  ]a0t  telegram  stated  that,  tliosc  papers  hod  been  put  in  the  hands  of  the  sum- 
mary court  officer  at  Washington  Barracks  to  he  served-  The  court  seems  to  bo  under 
the  impression  that  wc  are  asking  for  these  witnesses  to  be  summoned;  we  are  not. 
These  witnesses  have  been  aummoned,  and  we  are  now  asking  the  oDurt  to  assist  us  in 
finding  out  if  any  or  all  of  them  are  going  to  come. 

The  presiding  officer: 

We  desire  this  in  order  to  enable  you  to  know  how  to  procted* 

Counsel  for  the  accused: 

That  is  our  position  exactly.  We  don't  pretend  to  sny  that  this  can  be  done  or  can 
not  j  we  have  asked  the  question ,  and  we  have  offered  to  put  up  in  cash,  and  will  put 
up  m  cash  the  necesaary  money  to  indemnify  the  Government  irom  any  loss  re^tmg 
from  tran.spur  ration,  and  as  purely  a  commercial  transact  ion  I  can  see  no  reason  why 
it  can  not  oe  done. 

The  judgc-advocate: 

May  I  ask  the  counsel  in  the  presence  of  the  court  whether  he  so  underatanda  the 
telegram  as  1  do?  The  tele?*ram,  as  1  understood  it,  referred  to  the  three  men  now  held 
before  tlie  Senate  Committee,  and  the  other  men  mentioned  in  the  original  applica- 
tion had  departed  for  their  hornes,  and  I  underfiftood  the  telegram  to  mean  that  the 
summary  court  officer  of  Washington  Barracks  would  serve  subpcenas  on  the  three 
m^i— I  knew  their  names  at  the  time^  but  do  not  know  them  now,  except  the  first 
name  was  Sergeant  Sanders-^and  any  further  arrangement  would  probably  luive  to 
be  made  by  the  War  Department  for  subpcenas  on  the  other  witne^es. 

Counsel  for  the  accused: 

I  don^t  pretend  to  know;  all  we  are  aeking  for  is  information,  Thcee  witnesv^ 
were  summoned  on  last  Monday  a  week,  that  is  ten  days  ago,  and  certainly  we  ean 
not  he  chaiiged  with  any  lack  of 'diligence  in  this  matter.  When  they  were  sununoned 
to  be  here  ten  days  ago,  tiiat  presumed  that  there  was  ample  time  lor  these  men^  or 
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some  of  them,  to  be  sent  here.  We  are  in  the  dark,  and  we  are  asking  the  court  if 
these  witnesses  are  gpinjz  to  be  here.  As  we  understand  it,  although  a  witness  mav 
be  residing  beyond  the  State,  if  they  do  appear  in  answer  to  the  subpoenas  they  will 
be  paid  transportation,  and  our  euarantee  covers  the  advanced  transportation  in  cases 
wh^e  subpoenaed  witnesses  failed  to  make  their  appearance.  That  is  our  position 
exactly;  wnat  we  want  is  information  as  to  whether  any  or  all  of  them  are  coming. 

A  memb^: 

I  would  like  to  ask  for  some  information,  whether  it  is  expected  that  these  witnesses 
that  were  subpcenaed  ten  days  ago  were  to  be  sent  at  the  expense  of  the  Grovemment 
at  that  time? 

Counsel  for  the  accused: 

That  is  the  law.  As  I  understand  it,  all  the  witnesses  of  the  prosecution  have  been 
sent  here  at  the  expense  of  the  Government,  and,  as  I  understsmd  the  law,  they  both 
stand  in  the  same  position  in  regard  to  witnesses.  I  have  never  seen  any  difference 
in  the  law  in  that  r^;ard. 

A  member: 

Isn't  it  a  fact,  Mr.  President,  that  the  witnesses  for  the  prosecution  come  at  their 
own  expense  and  are  reimbursed? 

The  judge-advocate: 

Stating,  without  the  book,  my  understandii^  of  the  law  on  that  subject  is,  that  if 
a  witness  resides  within  a  State,  Territory,  or  District  in  which  a  court-martial  is  sit- 
ting, who  had  been  subpcenaed  and  refuses  to  come,  can  then  be  tendered  mileage 
botti  going  and  cominff  and  one  day's  fee,  but  this  provision  of  the  law  does  not  relate 
to  witnesses  residing  beyond  the  limits  of  the  State,  Territory,  or  District  in  which 
the  court-martial  is  sitting. 

Associate  counsel  for  the  accused: 

I  don't  think  that  covers  the  point.  That  is  simply  an  act  to  provide  for  the  punish- 
ment only  of  civilians  subpoenaed  who  failed  to  appear.  In  case  a  civilian  fails  to 
appear,  who  resides  in  the  district  or  State  in  which  the  court-martial  is  sitting,  it 
becomes  incumbent  upon  the  person  serving  the  subpoena  to  furnish  half  of  it,  in 
compliance  with  that;  then  if  he  fails  to  appear,  he  is  punished  by  the  district  attor- 
ney of  the  district  in  which  that  court  is  sittmg;  but  the  question,  as  I  imderstand  it. 
is  in  the  case  of  a  witness  residing  out  of  the  district  in  which  the  court  is  sitting,  ana 
in  such  case  he  is  furnished  all  mileage  in  advance. 

The  judge-advocate: 

I  don't  so  understand  it. 

Associate  coimsel  for  the  accused: 

I  think  the  question  is,  if  he  actually  makes  the  travel  then  he  would  be  entitled  to 
the  mileage. 

The  judge-advocate: 

I  think  there  is  no  question  about  that.  The  question  is  whether  it  is  required  to  bo 
paid  in  advance. 

Associate  coimsel  for  the  accused: 

It  is  not  required  to  be  paid  in  advance. 

The  accused,  his  counsel,  the  reporter,  and  the  judge-advocates 
then  withdrew,  and  the  court  was  closed,  and,  on  being  opened,  the 
president  stated,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  request  that  the  jud^e-advocate  and  the  counsel 
draw  up  a  tel^ram  that  will  be  satisfactory  to  be  submitted  for  the  approval  of  the 
court  this  afternoon. 

The  court  then  took  a  recess  imtil  4.20  p.  m.,  at  which  hour  the 
members  of  the  court,  the  judge-advocates,  the  accused,  his  counsel, 
and  the  reporter  resumed  their  seats. 
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The  judge-advocate: 

Counsel  for  the  defense  and  the  judge-fldvocates  have  ooliferred  tog^ether  and  have 
agreed  to  submit  the  following  telegram  to  the  consideration  of  the  court:  Telognun 
dated — 

"Mabch  6,  1907. 
"To  The  Military  Secretary,  WashingUmj  D,  C: 

''The  court-martial  directs  me  advise  that  prosecution  case  Major  Penrose  rested 
to-day.  No  information  received  whether  any  witnesses  summoned  to  appear  for 
defense  February  26  will  report.  Court  requests  following  revised  list  witnesses 
hereby  summoned  be  furnished  advance  transportation  and  sent  immediately. 
United  States  to  be  reimbursed  for  any  case  of  travel  unperformed,  under  guarantee 
Major  Penrose  tel^^m  March  4:  Mingo  Sanders,  James  R.  Reid,  D.  W.  O.^rawner, 
Newton  Carlisle,  Charles  H.  A£adison,  Alexander  Ash,  J.  H.  Howard,  Charley  Hairston, 
Charles  E.  Reed,  Francois  Oltmans,  seigeaht,  Hospital  Corps.  Immediate  tele- 
graphic information  requested  as  to  appearance  to  enable  case  to  proceed. 

''Hat,  Jvdge-AdvoeaU,*' 

The  accused;  his  counsel^  the  reporter^  and  the  judge-advocates 
then  withdrew,  and  the  court  was  closed,  and,  on  being  opened,  the 
president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  that  the  court  directs  the  judge-CKlvocate 
to  send  the  following  telegram — 

"Fort  Sam  Houston,  Tbz.,  Mard^S,  2907. 

**  To  The  Military  Secretary,  United  States  Army, 

''WaskingtonyD.  O: 
**  Prosecution  Penrose  case  rested  to-day.  Defense  requests  to  be  informed  what 
action  has  been  taken  by  War  Department  in  reply  to  my  telegram  of  March  4.  Fol- 
lowing modified  list  now  desired  by  defense:  Mingo  Sanders,  James  R.  Reid,  D.  W.  O. 
Brawner,  Newton  Carlisle,  Charles  H.  Madison,  Alexander  Ash,  J.  H.  Howard,  Charlev 
Hairston,  Charles  E.  Reed.  All  above  former  members  of  battalion  Twenty-fifth 
Infantry.  Francois  Oltmans,  sergeant.  Hospital  Corps.  Court  desires  to  be  informed 
by  wire  whether  all  or  any  of  the  witnesses  called  for  by  defense  will  be  sent. 

"Hat,  Judffe-AdvocaU,'* 

The  court  then,  at  4.50  p.  m.,  March  6,  adjourned  to  meet  at  10 
o'clock  a.  m.,  March  7,  1907. 

Chas.  E.  Hat,  Jr., 
Captain,  Acting  Judge- Advocate^  Jvdge-Adw>eaie. 


Headquarters  Department  of  Texas, 

San  Antonio,  Tex.,  Mart^  7, 1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
Tlie  reading  of  the  proceedings  of  March  6  was  dispensed  with. 

• 
Sergt.  Maj.  Spottswood  W.  Taliaferro,  Twenty-fifth  Infantiy,  a 
witness  for  the  defense,  was  duly  sworn,  and  testified  as  follows: 

direct  examination. 

QUESTIONS  BY  THE  JUDOS-ADYOCAnB. 

Q.  Please  state  your  name,  rank,  and  present  station. — ^A.  Spotte- 
wood  W.  Taliaferro;  battalion  sergeant-major,  Twenty-fifth  Infantry. 
Station,  Fort  Reno,  Okla. 

Q.  Doyou  know  the  accused?  If  so,  state  who  he  is. — A.  Maj. 
Charles  W.  Penrose,  Twenty-fifth  Infantiy. 
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QUSSnONS  BY  THB  ACCU8BD. 

Q.  Hoi^i  long  have  you  been  in  the  service,  Sergeant? — ^A.  I  am 
serving  in  my  twelfth  year  continuous  service. 

Q.  How  long  have  you  been  battalion  sergeant-major? — ^A.  I  was 
made  battalion  sergeant-major  May  9,  1906. 

Q.  And  from  wmtt  grade  were  you  promoted? — A.  From  first  ser- 
geant, Company  C,  Twenty-fifth  Infantry. 

Q.  How  long  had  you  been  first  sergeant  of  Company  C,  Twenty- 
fifth  Infantry?— A.  Since  June  18,  1898. 

Q.  And  previous  to  that  where  had  your  service  been  and  in  what 
capacity? — A.  I  had  served  as  a  sergeant  in  Company  C  and  as  a 
private  in  Compahv  C  all  the  rest  of  tne  service. 

Q.  Do  you  recall  how  .long  you  had  been  a  sergeant? — ^A.  I  was  a 
secant  tnirty  days,  about. 

Q.  How  long  had  you  been  a  corporal  before  that? — ^A.  I  was  never 
a  corporal. 

Q.  Did  you  go  with  your  battaUon  from  Fort  Niobrara,  Nebr.,  to 
Fort  Brown,  Tex.?— A.  I  did,  sir. 

Q.  And  you  arrived  there  when? — A.  July  28,  1906. 

Q.  And  you  served  with  the  battalion  during  the  time  of  its  stay  at 
Fort  Brown  and  Brownsville,  Tex.  ? — ^A.  I  did,  sir. 

Q.  You  are  not  a  married  man.  Sergeant? — ^A..  I  am  not,  sir. 

Q.  Where  were  you  quartered  at  Fort  Brown?— A.  In  the  adminis- 
tration building. 

Q.  TVhereabouts  in  the  administration  building  was  your  sleeping 
room?  Give  it  by  the  points  of  the  compass,  or  show  us  by  the  plat 
over  there,  if  you  can. — ^A.  It  was  to  the  north  of  the  hallway,  sir 
(indicating  on  map).  The  hallway  is  right  here  and  my  room  is  to 
the  north.  This  is  the  hallway,  the  sergeant-major's  office  here,  and 
my  sleeping  room  on  the  other  side  of  the  hall,  right  here. 

Q.  So  that  your  sleeping  apartments  were  on  the  north  side  of.  the 
administration  building? — ^A.  Yes,  sir;  north  side  of  the  hallway, 
facing  on  the  parade. 

Q.  xou  were  in  Fort  Brown  on  the  13th  and  14th  of  August? — ^A. 
Yes,  sir. 

Q.  Were  there  any  unusual  orders  given  that  day.  Sergeant,  that 
came  to  your  notice,  in  regard  to  the  command? — ^A.  No  direct  orders 
to  me. 

Q.  Did  you  hear  of  any  orders  that  effected  the  command  on  the 
13th?— A.  Idid,sh-. 

Q.  At  what  time  and  how  did  this  notice,  this  order,  come  to  you? — 
A.  It  was  while  at  supper,  between  5  and  6  o'clock,  that  Sergeant 
Harley,  acting  first  sergeant  of  Company  C.  told  me  that  all  passes  had 
been  countermanded  and  the  men  ordered  to  be  in  barracks  about  8 
o'clock.  I  asked  him  what  was  the  cause  of  this  order,  and  he  said  it 
was  reported  that  some  soldier  had  frightened  a  white  lady  on  a  horse 
downtown. 

O.  Did  you  understand  by  this  order  that  the  men  were  to  remain 
in  the  post  after  being  in  at  8  o'clock? — A.  I  did,  sir. 

O.  Was  that  stated  to  you  specifically? — ^A.  It  was  not,  sir.  Only 
gathered  from  the  statement  he  made. 

Q.  That  the  men  were  to  be  in  at  8  o'clock  and  remain  in? — ^A. 
That  nobody  was  to  be  allowed  out — that  was.stated  specifically — 
after  8  o'clock. 
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Q.  When  did  yoii  say  you  first  heard  thisi — ^A.  It  was  between  6 
and  6  o'clock. 

Q.  And  where  were  you  when  you  heard  iti — ^A.  At  supper.  C 
Company's 

Q.  Did  you  take  your  meals  with  C  CJompany? — ^A.  Yes.  sir. 

O.  Did  you  hear  any  confirmation  of  this  order  afterwards?  If  so, 
under  what  circumstances? — ^A.  In  returning  to  the  adjutant's  office 
I  passed  near  Company  B  and  Company  D.  These  companies  were 
on  retreat  at  the  time  and  I  heard  the  first  sergeants  saying  some- 
thing to  those  men  about  not  being  allowed  out  after  8  o'clock  and 
also  saying  something  to  the  noncommissioned  officers  about  .going 
out  into  the  town  ana  roimding  up  the  men. 

Q.  You  heard  that  they  were  to  send  out  noncommissioned  officers 
to  round  up  the  meni — ^A.  Yes,  sir. 

Q.  Where  did  you  go  then? — ^A.  I  went  to  the  adjutant's  office. 

Q.  And  how  long  did  you  remain  there  and  what  were  you  doing? — 
A.  I  had  some  work  to  fmish.  I  remained  there  probably  an  hour  and 
a  half  or  nearly  two  hours,  it  might  have  been — ^not  quite  two  hours. 
No ;  I  don't  know  exactly  how  long  I  remained  there.  It  wasn't  very 
long. 

Q.  Going  back  to  this  order — did  the  acting  first  sergeant,  Sergeant 
Harley ,  of  C  Conipany,  give  you  the  source  of  the  order  or  from  whom 
he  got  it? — ^A.  He  t(')ld  me  that  Captain  Macklin  had  given  him  the 
order. 

Q.  Wliere  did  you  go  when  you  left  the  adiutant's  office.  Sergeant — 
the  administration  building? — A.  I  walked  down  to  the  barracks,  and 
from  the  barracks  I  walked  out  up  the  street  that  separates  Port 
Brown  from  Brownsville. 

Q.  Yes.  Did  you  meet  anyone  on  that  street? — ^A.  I  met  Corpl. 
Charles  H.  Madison,  of  Company  C. 
.  Q.  Did  anything  special  occur  in  connection  with  him? — A.  He 
wanted  to  borrow  some  money  from  me,  and  I  told  him  he  didn't 
need  B,ny  money,  l)ocause  the  commanding  officer  had  ordered  all  the 
men  into  the  garrison,  pa^sses  to  the  contrary  notwithstanding.  Told 
him  he  would  have  to  be  in  by  8  o'clock  according  to  the  order. 

Q.  Speaking  of  money,  reminds  me;  when  did  pay  day  occur  with 
respect  to  this  time? — ^A.  I  think  pay  day  was  on  the  11th,  if  I  am 
not  mistaken. 

Q.  Do  you  remember  the  day  of  the  week? — ^A.  No,  sir;  I  do  not. 

Q.  Well,  what  else  did  you  do,  Serjeant? — ^A.  I  returned  to  the 
fort  and  later  in  the  evening  I  was  walking  between  the  guardhouse 
and  the  vacant  building  and  I  met  Sergeant  Carlisle  and  Corporal 
O'Neil.  They  had  been  out  in  the  town  of  Brownsville  rounding  up 
the  men,  and  we  had  a  conversation  concerning  the  reported  dis- 
turbance of  the  town. 

Q.  Do  you  remember  anything  about  this  conversation! 

By  the  judge-advocate: 

We  sball  have  to  object  to  hearsay  evidence,  may  it  please  the  cooxt. 

By  counsel: 

We  withdraw  that  question — ^wiU  lay  no  streps  on  it. 

Q.  What  did  you  do  then,  Sergeant  1 — A.  I  returned  to  the  adju- 
tant's ollice. 


ICiA.7,1907.]       AFF&AY  AT  BBOWNSVILLE,  TEXAS.  763 

Q.  Did  you  see  anyone  else  that  night? — ^A.  I  saw  Private  George 
Mitchell,  the  mail  orderly,  when  I  returned  to  the  adjutant's  office — 
came  up  with  the  mail. 

(3.  What  time  did  you  go  to  sleep  that  night,  Sergeant? — ^A.  I 
think  it  was  shortly  after  call  to  quarters. 

Q.  Were  you  disturbed  after  that,  Sergeant? — ^A.  Yes,  sir;  I  was 
aroused  by  a  shot. 

Q.  Tell  us  what  you  did  when  you  were  aroused  by  a  shot. — ^A. 
When  I  heard  the  first  shot — it  was  a  single  shot — I  simply  raised  up 
to  listen;  in  a  few  seconds  I  heard  quite  a  number  of  shots;  then  1 
jumped  out  of  bed  and  commenced  to  dress  myself  as  rapidl}^  as  pos- 
sible, and  while  dressing,  call  to  arms  sounded.  The  snooting  con- 
tinued to  increase,  and  it  seemed  to  be  growing  nearer  to  me  gradually, 
and  the  shooting  not  only  increased,  but  I  heard  the  yelling,  and  it 
seems  that  the  leader  or  the  parties  who  were  shooting  had,  just 
before  I  got  through  dressing,  had  reached  the  gate  which  leads  out 
to  EUzabeth  street,  in  rear  or  B  Company  quarters,  and  I  remember 
distinctly  hearing  one  man  yell  three  times  distinctly,  *'I  want  all  of 
you;  I  want  all  of  you,"  and  it  seems  that  this  man  was  shooting  a 
gim  which  had  a  heavy,  dull  sound.  I  hurried  dressing  as  rapidly 
as  I  could;  put  my  belt  on  and  ran  to  Major  Penrose's  quarters. 
Major  Penrose  was  not  at  his  quarters. 

Q.  Why  did  you  go  to  Major  Penrose's  quarters? — ^A.  Because  the 
disturbance  in  the  garrison,  and  the  call  to  arms  had  been  sounded. 

Q.  Was  that  your  orders,  to  report  to  the  commanding  officer 
under  such  circumstances? — ^A.  I  understand  that  to  be  my  orders; 
under  all  unusual  circumstances  to  report  to  the  commanding  officer. 

Q.  Go  on. — A.  I  went  to  Major  Penrose's  quarters,  and  did  not 
find  the  major  there,  ^nd  went  to  the  guardhouse.  I  inquired  of  the 
corporal  of  the  guard  for  the  commanding  officer;  he  said  he  had  not 
seen  him. 

Q.  Who  was  this  corporal  of  the  guard? — ^A.  Corporal  Wheeler,  of 
Company  D. 

Q.  Go  on. — ^A.  I  asked  then  for  the  officer  of  the  day  and  he  said 
he  hadn't  seen  him,  and  then  I  left  the  guardhouse  and  went  up  to : 

Q.  Before  you  leave  the  guardhouse.  Did  you  see  any  otner  non- 
commissioned officer  of  the  guard  at  that  time? — A.  Sergeant  Reid, 
the  sergeant  of  the  guard,  was  there  also.  I  asked  him  also  for  the 
commanding  officer  and  the  officer  of  the  day  and  he  hadn't  seen 
either. 

Q.  Did  you  see  any  members  of  the  guard? — ^A.  I  saw  several 
members  of  the  guard  lying  prone  in  front  of  the  guardhouse,  in  line 
of  skirmishers. 

Q.  Was  shooting  going  on  at  this  time? — ^A.  Yes,  sir;  the  shooting 
was  still  going  on. 

Q.  Did  you  see  anyone  else  near  the  guardhouse  at  this  time? — A. 
I  saw  a  pnvate  of  B  Company;  he  was  standing  under  the  porch  near 
the  post  exchange;  under  the  porch  of  the  post  exchange,  and  he 
approached  me  and  spoke  to  me  and  asl^ed  me  what  was  the 
disturbance. 

Q.  Do  you  know  who  that  was? — A.  I  knew  his  face  at  that  time; 
learned  aiterwards  his  name;  it  was  Private  Harden. 

Q.  Where  did  you  go  then  Sergeant?— A.  I  went  up  the  parade 
ground,  and  near  the  middle  of  the  parade  groimd,  about  opposite  C 
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Company,  I  met  Lieutenant  Grier  and  asked  Mm  for  the  commanding 
officer. 

Q.  Do  you  know  anything  about  the  movements  of  Sergeant  Reid 
about  the  time  you  were  at  the  guardhouse!  If  so,  tell  the  court, — 
A.  Sergeant  Reid  and  myself  went  together  up  the  parade  ground 
when  I  was  in  seai^ch  of  the  conmianding  officer, 

Q.  Do  you  know  where  he  went?^-A.  I  don*t  know.  When  I  saw 
lieutenant  Grier  I  left  him  and  asked  Lieutenant  Grier  which  way 
was  the  comaiandin^  officer. 

Q,  You  found  Major  Penrose t— A,  Yes,  sir. 

Q,  Where  was  he  at  that  time? — A.  He  was  about  opposite  the 
interval  of  the  barracks  occupied  by  Companies  C  and  B/ 

Q,  If^Tiat  did  you  do  when  you  reported  to  the  major? — A.  I 
reported  to  the  major  and  said  tnat  I  have  no  arms,  I  would  like  to 
go  into  some  of  the  barracks  and  secure  a  revolver.  The  major  said 
to  me  all  right. 

Q,  And  what  next? — A.  I  went  into  C  Company  barracks  and 
asked  for  the  quartermaster-sergeant;  he  couldn't  be  found  and 
Serjeant  Brawner,  who  was  in  charge  of  quarters,  told  one  of  the  men 
to  give  me  a  rifle  and  some  ammmiition. 

Q.  Where  were  you  and  where  was  Serjeant  Brawn er  at  this  timel — 
A.  Sergeant  Brawner  was  at  the  head  of  the  steps  and  I  was  standing 
on  the  steps  about  midway, 

Q.  That  is  the  steps  ^—A.  Leading  from  the  downstairs  squad 
room  up  to  the  upstau^  squad  room. 

Q.  What  did  you  do  then? — A,  Wlien  I  got  the  ammunition  and 
mm  I  retm-ned  at  once  and  reported  to  the  commanding  officer, 
Maj  or  Penrose. 

Q.  And  where  was  he  ? — ^A.  He  was  around  at  the  wall  near  the  gate 
that  leads  into  EHzabeth  street. 

Q,  Where  was  C  Company? — ^A.  C  Company  had  gone  around  to 
the  wall*  All  of  the  companies  had  gone  around  to  tne  wall  when  I 
came  out, 

Q,  Wliere  was  Major  Penrose,  as  near  as  you  can  recall,  when  you 
reported  to  him?— A.  When  I  reported  after  securing  the  ritle? 

Q.  Yes.^A.  He  was  around  at  the  wall  near  the  gate  wliich  lea<la 
out  into  Elizabeth  street. 

Q,  Go  back  to  tins  man  Private  Harden.  What  occurred  in  con- 
nection with  liim  that  fixes  the  fact  in  your  mind  ? — A.  He  approached 
me  and  said  sometliing  about  the  distm-bance  and  said  he  wanted  to 
go  down  there  and  I  told  him,  "No,  you  stay  here/' 

Q.  How  was  he  dreased,  do  you  recall,  Sergeant  ?^-A.  I  think  he 
was  dressed  io  pajamas,  I  think  he  had  on  his  hospital  clothes.  He 
was  sick,  a  patient  in  the  hospital  at  the  time, 

Q,  What  occurred  when  you  reported  to  Major  Penrose  there  at  the 
gate?— A,  The  major  was  atandmg  in  re^r  of  the  command,  and  I 
heard  him  give  the  order  not  to  fire  a  shot  until  I  ^ve  the  command. 

Q,  Did  he  give  you  any  order  at  tliis  time  or  about  this  time? — A, 
In  a  few  minutes  he  gave  me  the  order  to  go  and  iind  Captain  Macklin 
and  tell  him  to  report  to  him  at  once, 

Q.  Did  you  find  Captain  Macklin? — A,  I  did  not,  sir, 

Q,  What  did  you  do  then  ? — A.  I  retiu-ned  and  reported  to  the  com- 
manding officer  1  couldn't  find  him. 
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O.  Was  the  commanding  officer  still  at  this  place  near  the  gate? — ^A. 
He  had  moved  down  toward — ^probably  50  yards  down  below — toward 
the  end  of  the  skirmish  line. 

Q.  Which  way,  Se:^eant1 — ^A.  Toward  C  Company  barracks. 
^  Q.  Did  you  hear  ^jor  Penrose  give  any  other  orders  during  this 
time) — ^A.  Not  iust  at  that  time. 

Q.  You  saw  tnose  men  on  the  line,  did  you,  by  the  wall? — ^A.  Yes, 
sir. 

Q.  Did  they  remain  there  all  the  time? — ^A.  D  Company  was 
detached  and  sent  to  make  a  patrol  through  the  town. 

Q.  Were  you  close  enough  to  hear  the  orders  given  to  the  company 
commander  or  not  ? — ^A.  I  did  not  hear  all  the  order.  I  simply  under- 
stood him  to  say  to  Captain  Lyon,  ''Take  vour  company  and  go  down 
through  the  town  and  see  what  you  can  find  out.'' 

Q.  Wereyou  there  when  this  company  returned? — ^A.  I  was,  sir. 

Q.  Who  was  with  it? — ^A.  The  mayor  and  his  brother. 

Q.  Did*  you  hear  any  conversation  between  the  mayor  and  Major 
Pjenrose?— A.  I  did  not,  sir. 

Q.  Did  you  see  them  together? — ^A.  Yes,  sir;  the  mayor  called  the 
maior  off  aside  and  spoke  to  him  privatelv. 

Q.  Did  you  hear  any  conversation  at  this  time  on  the  part  of  his 
brother?— A.  I  did,  sir. 

Q.  What  was  that? — ^A.  I  heard  him  say  that  "I  jumped  this 
bunch  because  I  thought  it  was  a  band  of  Mexicans  making  a  raid 
throiigh  tiie  town."  1  heard  him  also  say  that  he  and  his  orother 
had  just  been  speaking  to  a  mob  of  300  and  persuaded  them  to  dis- 
perse and  go  home? 

Q.  Is  that  all  you  heard  him  say  at  that  time? — A.  That's  all  I  can 
recall. 

Q.  Did  you  hear  Major  Penrose  give  any  orders  to  the  command 
shortly  after  Mayor  Combe  came  out  with  D  Company? — A.  Yes,  sir: 
I  heard  him  give  the  order  to  the  command  for  the  rolls  to  be  called 
in  all  the  companies. 

Q.  Were  these  rolls  called,  as  far  as  you  know? — ^A.  Yes,  sir. 

Q.  How  long  did  jou  remain  there  after  this.  Sergeant?— A.  I 
remained  with  the  major  until  I  was  dismissed. 

Q.  About  when  was  that?— A.  I  should  judge  it  to  be  about  two 
hours  or  two  hours  and  a  half. 

Q.  What  did  you  do  when  you  were  dismissed? — ^A.  I  went  to  0 
Company's  barracks  and  went  to  sleep.  I  didn't  return  to  the  admin- 
istration buildiQg. 

Q.  Did  you  turn  in  your  arms  and  ammunition? — ^A.  Yes,  sir;  I 
turned  my  arms  and  ammunition  in  that  same  night,  and  I  turned 
the  rifle  and  the  rifle  ammunition  in  and  got  a  six-shooter  and  some 
sixHshooter  ammunition. 

Q.  Who  did  you  get  that  from? — A.  The  quartermasternsergeant 
of  Company  C. 

Q.  What  shape  was  this  rifle  ammunition  in  when  it  was  issued  to 
you  and  when  it  was  returned? — ^A.  It  was  in  a  bandoleer,  closed  up. 

Q.  And  did  you  return  it  in  the  same  shape? — ^A.  In  the  same  con- 
dition. I  did  not  load  the  piece  that  was  given  to  me;  I  had  no  occa- 
sion to  use  it,  and  did  not  open  anv  of  the  pockets. 

Q.  Sergeant,  I  want  you  to  tell  tne  court  the  impression  of  this  fir- 
ing as  it  struck  you  at  the  time ;  whore  you  located  it  and  what  you  can 
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recall  about  it. — ^A.  The  first  shot  struck  me  as  if  it  were  out  in  the 
town — somewhere  out  on  that  street  that  separates  the  town  from  the 
post;  probably  down  lower  than  C  Company's,  barracks.  I  can 
tell 

Q.  You  said  it  came A.  From  that  direction.    I  could  not  tell 

exactly  whether  it  was  a  revolver  shot  or  whether  it  was  a  rifle  shot, 
because  the  shot  aroused  me,  and  I  was  not  able  to  judge. 

Q.  How  was  the  shooting  after  that,  as  it  occurred  to  yout — A. 
The  shooting  increased  ^dually  until  call  to  arms  was  sounded,  and 
it  seemed  to  increase.  There  seemed  to  be  more  shooting  after  call 
to  arms  was  sounded  than  before,  and  it  seemed  to  be  ^wing  nearer 
and  nearer  to  me — coming  right  up  toward  the  administration  build- 
ing— getting  nearer  to  me  every  second. 

Q.  Did  you  hear  any  shots  that  you  could  distinguish,  except  thoee 
three  that  you  said  were  louder  than  the  others?— A.  Y«,  sir;  I 
heard  quite  a  number  of  shots  different  from  the  shot  that  I  distin- 
guished. 

Q.  Can  you  distinguish  rifle  shots  from  high-power  rifles  t — ^A.-I 
can  tell  a  nfle  shot. 

a.  That  is,  from  our  guns,  Uke  the  Erag  and  the  new  Spring- 
? — ^A.  I  don't  know  that  I  would  have  been  able  to  diatingiiiah 
the  Krag  from  the  new  Springfield  very  well. 

Q.  I  asked  if  you  could  teU  that  from  a  .45  pistol,  for  instance. — 
A.  Ohj  yes,  sir;  if  it  were  near  to  me. 

3.  1  did  not  tisk  you  to  distinguish  between  hi^h-power  rifles. 
1,  this  continued  to  come  down  in  your  general  du^ctiony  you 
mean  to  say? — ^A.  Yes,  sir;  the  shooting  seemed  to  grow  nearer  and 
nearer  to  me. 

Q.  How  lon^  did  this  rifle  shooting  keep  up,  as  near  as  you  recall 
it?— A.  This  nfle  shooting  near  the  post? 

Q.  Yes.  With  respect  to  your  movements,  how  long  did  it  keep 
up — the  rifle  shooting  you  heard  ? — ^A.  The  [footing  was  going  on 
wnon  I  reported  to  the  major. 

Q.  Had  been  going  on  all  the  time? — ^A.  Yes,  sir;  the  shooting  had 
ceased  near  the  post  and  was  going  on  downtown — seemed  to  be 
heavy  volleys — firing  down  in  town  when  I  reported  to  the  major. 

Q.'  Do  you  remember  whether  you  heard  more  than  one  call  to 
arms  sounded? — ^A.  The  only  call  that  I  remember  is  the  call  that 
was  sounded  from  the  guardhouse.  It  might  have  been  repeated 
by  the  trumpeter  over  there,  but  I  did  not  hear  any  other  musician 
sounding  the  call  but  the  one  who  was  near  the  guardhouse — ^1^ 
one  who  was  on  guard. 

Q.  You  said  you  were  first  sergeant  of  C  Company  for  some  years! — 
A.  Yes,  sir. 

Q.  You  knew  Private  Newton  during  that  timet — ^A.  Yes,  air. 

Q.  Had  he  been  in  the  company  for  some  time;  if  so,  how  long  I— 
A.  I  could  not  tell  exactly  how  long.  I  went  on  furlough  in  Novem- 
ber, 1905,  and  I  returned  in  January,  1906,  and  I  found  mm  with  the 
company  in  January,  1906,  when  1  returned. 

Q.  Hadn't  he  served  in  the  company  before? — ^A.  Not  before  that 
time. 

Q.  Did  you  hear  of  his  being  struck  with  a  i^volver  while  you  ' 
there? — ^A.  In  Fort  Brown? 

Q.  Yes. — ^A.  Yes,  sir. 
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Q.  When  did  you  hear  of  this,  Sergeant;  from  whom? — A.  I  heard 
it  CTom  some  of  the  men  of  Company  C. 

Q.  What  did  3rou  hear  of  iti — ^A.  I  simply  heard  that  he  was 
knocked  down  with  a  revolver  in  the  streets  by  some  citizen  of 
Brownsville,  Tex. 

Q.  Did  you  ever  know  who  did  that? — ^A.  I  learned  some  time 
afterwards  that  the  man's  name  was  Air.  Tate. 

Q.  Have  you  any  distinct  recollection  as  to  the  date  of  this  occur- 
ence?— ^A.  1  have  not.  I  think  it  was  somewhere  between  the  6th 
and  7  th  of  August. 

Q.  What  impression  did  this  make  on  your  mind,  Sergeant — this 
hitting  of  Newton — at  the  time  it  was  reported  to  you?— A.  It  didn't 
make  any  impression  on  my  mind  at  all. 

Q.  Why  not? — ^A.  Because  I  knew  this  man  Newton  was  a  man 

given  to  drinking  and  when  in  Uquor  was  *a  nuisance  and  was  very 
able  to  do  things  that  would  fret  other  people,  and  it  had  been  a 
common  thing  for  him  to  get  drunk  and  get  be9.t  up. 

Q.  Had  you  known  of  his  being  beat  up  before f— A.  I  had;  yes, 
sir. 

Q.  Where?— A.  Fort  Niobrara,  Nebr. 

Q.  So  as  far  as  Newton  getting  beat  up,  you  didn't  think  it  was 
anjrthing  out  of  the  ordinary? — ^A.  No,  sir;  didn't  strike  my  mind 
as  anything  out  of  the  ordinary  at  all. 

Q.  jWd  .you  note  yourself,  when  you  were  associating  with  the 
men;  anv  imusual  discussions  or  any  feeling  of  resentment'  about  it? — 
A.  I  did  not,  sir.     ' 

Q.  You  noted  nothing  in  connection  with  that  that  you  thought 
you  should  report  to  the  commanding  officer? — A.  I  did  not,  sir. 

Q.  Did  you  know  anything  about  any  correspondence  in  connec- 
tion with  that? — ^A.  Yes,  sir. 

Q.  Tell  the  court  what  you  know  about  that. — ^A.  I  know  the 
commanding  officer  wrote  a  letter  to  Mr.  Vann,  I  think  that  is  his 
name,  inspector  of  customs,  requesting  that  an  investigation  be  made. 

By  the  judge-advocate: 

Does  he  know. that  of  his  own  official  knowledge?  Otherwise  we  shall  have  to 
object. 

Bycoimsel: 

We  are  going  to  fix  that.  If  you  will  leave  him  alone,  Captain  Hay,  he  will  bring 
tliat  out. 

Q.  How  do  you  know  the  commanding  officer  wrote  this  let- 
ter?— A.  Because  I  wrote  the  letter  on  the  typewriter  myself;  a 
draft  was  handed  to  me  in  the  office. 

Q.  Do  you  know  who  signed  this  letter  of  your  own  knowledge? — 
A.  Yes,  sir. 

Q.  Who? — A.  The  commanding  officer  signed  it. 

Q.  Major  Penrose? — ^A.  Yes,  sir;  Major  Penrose. 

Q.  Do  you  recall  the  date  of  that  Sergeant? — A.  I  do  not,  sir. 

Q.  The  correspondence  of  the  adjutant's  office  went  through 
you,  did  it  not,  Sergeant? — A.  Yes,  sir. 

O.  At  the  time  of  this  occurrence  the  night  of  the  13th  and  14th 
of  August,  had  any  reply  been  received  from  Mr.  Vann  to  this,  that 
you  Imow  of? — A.  No,  sir. 

Q.  Do  you  know  whether  any  reply  was  ever  received? — A.  I  do 
not«  sir. 
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Q,  Now,  Sergeant,  did  you  know  a  man  by  tlie  name  of  Adair 
in  C  Company? — A.  I  do,  sir, 

Q,  Was  anything  brought  to  your  attention  in  regard  to  Adair, 
in  connection  with  trouble  he  had  had  down  town? — A.  Private 
Adair  told  me  that  he  went  over  in  Mexico  and  purchajsed  a  gold 
pen  and  that  returning  to  Brownsville  the  inspector  came  out  at  the 
terry  and  took  the  pen  from  liim  and  asked  him  his  name  and  Iujs 
company  and  said  he  was  going  to  report  the  fact  to  hia  company 
commander.  Private  Adair  told  me  also  tliat  he  was  going  to  report 
the  fact  to  his  company  commander  tiirnsclf. 

Q.  That's  all  you  know  of  that?— A.  That^s  ail, 

Q.  You  heard  no  discussion  in  the^  company  among  the  men  at 
all ! — A.  None  at  aU.  Private  Adair  is  the  only  man  that  spoke  to 
ma  about  it. 

Q*  Did  you  know  a  man  by  the  name  of  Reid  ? — A.  Yes  sir. 

Q.  Did  you  hear  about  any  trouble  that  lie  had  had  1— A,  I  heard 
he  was  knocked  in  the  Hio  Grande  River  off  the  ferry.  In  fact  I  saw 
him  when  he  came  in  wet, 

Q.  Did  he  tell  you  this  story? — A.  No,  sin 

Q,  Who  did  tell  youl — A.  Private  Madison,  of  Company  C.  That 
is  the  only  man  I  remember  talkmg  to  of  it.  He  was  with  Private 
Reid  when  he  was  knocked  off  the  ferry. 

Q,  What  were  the  circumstances  of  that,  Sergeant  I  What  did 
Madison  tell  you? 

By  the  assistant  judge-advocate: 

We  object  to  that  m  hearsay* 

By  counsel : 

We  think  thiE  is  pertinent.  Tli©  judga-advoc^te  liaa  laid  the  greateet  sort  of 
OD  thb,  and  we  have  gut  to  know  first  whether  this  came  to  this  witneafi's  attention^  and 
then  foUow  it  up,  aa  I  liave»  with  other  instances  as  to  what  effect  this  produced  on  the 
mindB  of  the  meinbere  of  the  company.  The  fact  js  that  ihat  m  ptjaiLiv^-ly  aUeged  in 
Uitftie  cimrgea.  During  the  pfosecutton  this  has  been  dwelt  on  wxth  practically  every 
witness  that  ever  heara  it.  and  the  only  way  we  can  show  what  me  actual  feeling 
among  the  men  was  b  by  the  men  and  by  the  men  that  heard  it,  and  ehow  the  sources 
from  which  they  heard  it,  and  what  the  etory  wa*  aa  they  undetBtood  it*  We  ihink  it 
clearly  pertinent. 

By  the  assistant  judge-advocate: 

The  only  reason  I  object  here  m  to  wbat  Corporal  MadiBon  said  k  that  CorporsJ  Mad- 
ison is  one  of  the  men  summone*!  as  a  witn^'ss,  and  his  te&timony  ia  better  than  what 
thb  present  witness  may  have  to  say  on  the  BubjecL  Corporal  Madison  can  leU  ua 
about  it  when  he  cornea. 

By  the  counsel : 

I  think  the  distinpiished  aa^Lstant  judge^vocate  will  fecall  that  ft  fe  very  doubtful 
if  Corporal  Madison  wLU  ever  be  here,  in  epite  of  the  eummona.  We  have  no  evidencaf 
and  we  ask  the  privllb^e  of  introducing  the  next  best  ©videnco  we  liave^  and  we  main- 
tain this  is  the  beet  evidence  at  hand.  It  m  the  only  way  vou  can  show,  and,  in  fact, 
it  will  show  that  Corporal  Madiaon  wafi  actually  with  this  man,  and  the  court  will 
recall  that  this  was  brought  out  on  the  prosecution— that  is  to  pay,  tlmt  Cx:>rpotal  Madi* 
eon  had  directly  reported  it  to  the  comrnauding  officer^  and  it  was  thraabed  over  from 
thai  point. 

By  the  assistant  judge-advocate: 

I  would  like  to  elate  that  Sei^eant  Tiiliaferro  ia  a  witi»«ee  in  tlie  caie  that  is  to  sneceed 
this  one-^the  case  of  Captain  Macklin,  and  any  |>oinifi  that  may  be  omitted  fTom  Ilia 
present  direct  examination  he  ran  he  recall od  later,  injisiouch  as  he  is  going  to  be  here 
all  the  timei  and  any  teatiinony  aa  to  what  he  heaid  Corporal  Madiaon  eay  m  mA  ct  ^k 
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time,  or  until  we  find  out  whether  Corporal  Madison  can  come  or  not,  the  best  evi- 
dence. If  Corporal  Madison  can  not  come,  then  there  will  be  no  objection  to  the  next 
beet  evidence  being  introduced  as  to  what  Corporal  Madison  said  at  that  time. 

By  the  counsel: 

Both  the  counsel  and  the  judge-advocate  in  the  Macklin  case  are  here  and,  until 
tiie  counsel  objects  to  this  in  behalf  of  Captain  Macklin,  we  don't  think  it  especially 
pertinent  that  it  be  objected  to  by  the  judge-advocate. 

The  accused,  his  coimselsy  the  witness,  the  reporter,  and  the.  jud^ 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  bemg 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  that  the  objection  is  sustained  and  the  . 
question  will  not  be  answered. 

Q.  Did  you  hear  this  matter  discussed  around  among  the  men  ? — ^A. 
The  matter  of  strikrag  Reid  ? 

Q.  Yes. — A.  I  don't  recall  any  discussion  only  with  Corporal 
Madison. 

Q.  Is  he  the  only  person  you  talked  to  about  it? — A.  Yes,  sir. 

Q.  Did  Corporal  Madison  express  any  resentment? — A.  No,  sir; 
Corporal  Madison 

By  the  judge-advocate : 

I  object  to  that  as  being  purely  a  leading  question.  It  is  using  almost  word  for 
word  a  certain  allegation  in  the  specification  in  addition,  and  I  object  to  that. 

By  associate  coimsel : 

In  reply  to  the  objection  of  the  judge-advocate  I  will  say  that  I  am  not  attempting 
to  establish  any  fact  in  evidence  from  the  hearsay  testimony  of  Corporal  Madison, 
and  it  is  immaterial  whether  his  statement  is  a  truthful  one  or  not;  simply  to  express 
the  state  of  feeling  among  the  men  of  the  command,  and  it  is  from  those  men,  and  from 
them  alone,  thrft  we  can  establish  the  truth  or  falsity  of  that  specification.  I  don't 
see  how  you  could  have  more  competent  testimony.  The  Question  is  not  leading, 
does  not  sup;est  any  answer  as  to  whether  or  not  Corporal  Madison  expressed  any 
reeentment  m  any  conversation  he  had  with  the  witness  about  this  incident. 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  judge- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  bemg 
opened,  the  president  announced,  iq  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  that  the  objection  is  not  sustained  and 
the  question  will  be  answered. 

(The  question  was  then  repeated:  Did  Corporal  Madison  express 
any  resentment  ?) 

A.  He  did  not.     Corporal  Madison  said 

By  assistant  judge-advocate: 

That  has  been  objected  to  and  the  court  has  sustained  it,  as  to  what  Corporal  Madiscm 
said. 

By  the  counsel: 

Now,  may  it  p^lease  the  court,  I  take  advantage  of  this  to  read  to  the  court  the  all^a- 
tion  in  the  specification.  We  take  it  for  granted  that  you  know  it,  but  to  make  sure 
it  is  in  the  record  we  piurpose  reading  it.  In  the  second  specification  of  the  charges: 
"  In  that  Maj.  Charles  W.  Penrose,  Twenty-fifth  Infantry,  being  aware  of  the  feeling 
of  resentment  in  his  command  toward  the  citizens  of  Brownsville,  as  a  result  of  the 
assaults  upon  certain  individuals  of  the  command  — ,"  etc.  That's  the  only  part 
that  is  peitinent.  Now,  we  have  a  right  to  know  what  came  to  this  witness  in  rerard  to 
that  assault  and  to  every  other  assault.  It  makes  not  one  particle  of  difference  whether 
what  came  to  him  was  true  or  not  true — the  point  is,  what  was  the  report  that  came 
to  this  witnesB,  from  what  source  did  it  come,  and  what  was  the  effect  produced  on 
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thifl  wimeas  and  otb^re  of  the  command  with  whom  he  talked?  To  cnir  mind  it  is 
al^oliitely— and  we  dmllengij  anyone  to  produce  in  an^  other  v^SlV — the  only  meana 
we  have  of  tliat  exbt  of  showing  what  the  feeliog-  in  this  comtnand  was  in  regard  to 
this  particular  assault,  and  it  is  the  otily  meatie  of  koowiiig  whether  or  not  this  ^m 
brought  to  tlie  attention  of  thb  accused.  You  can't  show  the  feeling  of  a  coinniaad 
in  atjy  other  w^ay.  aa  I  state,  and  we  have  ehown  tiow  that  thin  did  conic  to  this  man 
foom  a  member  of  that  comtiiaud  who  wa^  at  that  ferry  and  saw  the  entire  ineideQt 
arid  told  him  the  facf-s.  It  makes  not  a  particle  of  difference  whether  these  lacte  are 
true  or  not,  but  did  he  tell  you  theee  facts  and  wliat  waa  the  effect  of  them?  And  itts 
not  worth  while  for  me  to  remind  the  court  that  that  all  was  tlira^hed  over  and  the 
prosecution  had  to  estahltsh  it,  and  it  is  the  only  way  we  can  rebut  it,  *nd  we  ask 
that  this  witness  be  allowed  to  go  on  and  answer  tHat  queetion- 

By  the  assistant  judge-advocate: 

May  it  please  the  court,  the  objection  to  the  last  question  pnt,  namely:  "Did 
Cofpoml  Madieon  expresa  any  resentment?'*  was  answered  by  llie  witnt^as  with  the 

woiSe,  "I  do  not*"    Then  he  went  on  U>  Kiate^  '^Corporal  Maliieon  said  to  me ", 

at  which  point  the  proeecution  objected,  because  the  fact  that  the  question  before 
the  last,  as  to  what  Corporal  Madison  said  at  the  timCi  upon  beinp  objected  to  by  the 
proeecution,  was  sustained,  and  if  the  wntne^  were  to  continue  in  hta  answefj  as  he 
Btarted  out  to  do,  it  would  be  plainly  contrary  to  what  has  just  been  held  by  the  courts 
and  Corporal  Kfadison  is  expected  as  a  witness — at  least  has  been  eubpo^naed  ae  a 
witness— and  until  wt  find  out  whether  he  is  coming  or  not,  Sergeant  Taliaf^To'a 
teslimony  as  to  what  he  said  at  the  lime  is  not  the  best  evidence. 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  Judge- 
advocates  then  ^\^thd^ew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced ,  in  their  presence,  as  follows: 

I  am  inetmcted  by  the  court  to  announce  the  court  does  not  regard  the  queation 
and  answer  m  falling  within  the  rule  including  hearsay.  The  court  itnderatajids  that 
the  etatements  made  by  members  of  the  command  in  con%'prsation  a^e  the  beet,  avail- 
able evidence  to  eelablish  the  sentiment  eiiBtLtjg  in  the  commani  The  c^urt,  Uiere- 
foM,  doea  not  sustain  the  objection. 

(Question  was  repeated  to  mtness.)^ 

A.  Corporal  Madison  said  that  Reid  had  been  drinking  and  was 
treating  disturbances  on  the  ferry  and  was  in  fault. 

Q,  \'vhat  were  the  facts  in  this  case,  as  they  came  to  you,  Ser- 
geant?— A*  The  facts  in  the  Reid  case? 

Q.  Yes. — ^A.  Well,  the  facts  were  that  this  man  got  into  a  dispute 
concerning  the  paying  of  fares  and  that  while  disputing  with  the 
boatman  on  the  ferry  conceming  the  paying  ot  fares  some  officer  ai 
the  ferry  came  out  and,  in  clearing  the  ferry,  knocked  this  man  off 
of  the  ferry  in  the  river. 

Q.  What  do  you  mean  by  clearing  the  ferry? — ^^A.  Getting  the 
crowd  out  of  the  way  so  that  people  could  get  into  the  boftts;  peo- 
ple that  were  eoing  back  and  forth. 

Q,  Did  youliear  this  discussed  at  all  in  the  barracks  or  among  the 
men  in  any  way?— A.  I  did  notj  sir. 

Q.  Do  you  know  when  this  was,  Serjeant? — A.  I  could  not  give 
the  date.  It  probably  was  about^I  think  it  was  a  Sunday,  if  I  am 
not  mistaken,  and  it  was  about  the  11th  or  12th  of  August. 

Q.  You  never  heard  any  feeling  expressed  by  them  about  it  at  all  t — 
A.  I  did  not,  sir. 

Q.  You  knew  nothing  of  any  investigation  of  tWs  or  report  of  it  in 
the  adjutant's  office? — A.  No^  sir* 

Q,  When  did  ^ou  first  hear  about  the  man  who  was  supposed  to 
have  interfered  with  tlie  woman  on  horseback? — ^A.  Between  5  and  6 
o'clock  in  the  evening  on  August  13,  while  at  supper. 

Q,  That's  the  first  you  heard  of  iti— A.  That's  the  first  I  heard 
of  It. 
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Q.  Is  that  all  the  facts  you  heard  of  it:— about  the  incident  itself? — 
A.  Yes,  sir;  that's  all  I  heard;  just  what  was  reported  to  me  by- 
Sergeant  Harley  that  evening. 

Q.  Did  any  feeling  of  resentment  or  discussion  of  this  in  any  way 
come  to  your  knowledge  after  5  o'clock  that  evening,  or  after  you 
heard  it,  between  5  ana  6?  Among  the  men,  I  mean. — ^A.  Yes,  sir; 
Private  Mitchell,  of  Company  B,  who  was 

Q.  I  am  talking  about  the  Evans  incident. — ^A.  This  is  in  connec- 
tion with  the  Evans  incident. 

Q.  Go  on. — ^A.  Private  Mitchell,  of  Company  B,  who  was  the  mail 
orderly,  came  up  with  the  mail  about  8  o'clock  and  stated  to  me — I 
asked  him  what  were  the  conditions  in  the  town,  and  he  said  there 
was  a  large  crowd  aroimd  thepost-office  that  tried  to  engage  Imn  in 
an  argument  concerning  this  Evans  incident,  and  he  shooed  them  off 
as  be^  he  could.  He  said  they  seemed  to  want  to  get  him  in  trouble. 
He  said  he  didn't  know  anything  about  it,  and  just  as  he  got  away  one 
of  them  told  him ''Well,  its's  a  good  thing  your  commanding  officer 
ordered  you  all  in  by  8  o'clock  to-night,  because  some  of  you  are  going 
to  get  kuled  to-night."  I  told  Private  Mitchell  to  report  that  to  the 
adjutant  when  he  delivered  his  mail. 

Q.  Do  you  know  whether  he  did  report  that  to  the  adjutant  or 
not? — ^A.  I  do  not.     I  have  been  informed  he  did  not. 

Q.  Did  you  report  it  to  the  adjutant  or  the  commanding  officer? — 
A.  I  did  not  report  it  to  the  adjutant  or  the  commanding  officer, 
because  it  was  after  dark  when  the  mail  orderly  was  talking  to  me 
and  he  was  going  to  deliver  the  mail,  and  I  told  him  to  report  the  fact 
to  the  adjutant  himself.  I  intended  to  make  the  report  the  next 
morning  myself. 

Q.  Well,  did  you  make  it  the  next  day  or  at  anytime  afterwards? 
If  so,  when? — ^A.  I  made  it  the  next  time  the  matter  was  brought  to 
my  attention,  which  was  during  the  investigation.  I  made  this  state- 
ment .to  Major  Blocksom  I  remember  very  distinctly,  and  I  don't 
know  whether  I  made — I  don't  know  exactly  when  I  made  the  report 
to  the  commanding  officer,  but  when  P  spoke  to  him  concerning  it 

(J.  Was  it  before  the  incidents  that  occurred  that  night? — A.  When 
this  man  reported  to  me? 


Q.  Yes. — ^A.  Yes,  sir;  it  was  about  8  o'clock. 


Did  you  report  it  to  Major  Penrose  before  the  shooting? — ^A.  No, 
sir;  I  did  not. 

Q.  Do  you  remember  whether  you  reported  it  the  next  day,  or 
when? — ^A.  The  first  I  remember  speaking  of  it  again  was  when  the 
investigation  was  brought  up  by  Major  Blocksom. 

Q.  ^  far  as  you  know,  was  that  the  first  information  that  Major 
Penrose  had  of  that,  when  you  reported  it  to  Major  Blocksom  ?— 
A.  I  do  not  know,  sir ;  I  was  imder  the  impression  that  Private  Mitchell 
had  reported  to  the  adjutant,  as  I  told  nim. 

Q.  But  you  said  you  imderstood  afterwards  that  he  did  not? — 
A.  Yes,  sir;  I  learned  afterwards  that  he  did  not  make  the  report. 

Q.  Do  you  remember  how  you  learned  that?  Was  it  from  the 
adjutant,  or  whom? — ^A.  The  commanding  officer  told  me  he  did  not 
make  the  report. 

Q.  Was  that  after  the  report  you  made  to  Major  Blocksom,  or 
when? — ^A.  I  think  it  was  some  time  afterwards. 
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OBOSS-EXAMINATIOH* 

QUESTIOSS   BY   ASSISTANT  JUDQ E- ADTOC ATI* 

Q.  By  whom  were  you  appointed  battalion  serj^eant-majorl — ^A,  I 
was  appomted  by  Col,  R,  W.  Hoyt,  Twenty-fifth  Infant  17. 

Q,  Upon  the  recomrnrnflation  of  whomi — A.  Maj\  Charles  W. 
Penrose,  Twenty-fifth  Infantry. 

Q.  So  that  Jlaj,  Charles  W.  Penrose  recommended  you  for  this 
position? — ^A.  Yes,  sin 

Q»  And  to  him  is  due  the  fact  that  you  are  now  battahon  sergeant- 
major  of  the  First  Battalion  1 

By  associate  counsel: 

May  it  please  the  court,  I  think  this  is  the  Ppper  stiige  of  the  proceetJing  to  object 
to  the  character  of  qii€slionfl  beiDg  asked  by  this  aaFistant  judge-advocate.  He  seems 
to  be  making  use  of  the  witn esses  for  thi^  purpose  of  advancing  arguments  to  the  couit, 
and  I  object  to  the  form  of  quest iona  aHk*jd.  If  he  seeks  ia  anyway  to  establish  any 
evidence  by  the  witnraa— to  break  down  any  evidence  teatified  to  in  diiect  examim^ 
tion— it  IB  all  rights  but  I  don't  think  it  is  proper  that  he  should  nmke  use  o(  the  wit- 
ness to  make  an  alignment  to  the  court.  While  that  is  a  technical  objection,  I  think 
it  m  more  or  lees  material  to  us,  for  in  that  way  he  has  a  hearing  before  the  court  he  m 
not  entitled  to. 

By  assistant  judge-advocate: 

The  fact  was  brought  out  in  direct  escaiiiination  that  the  witneaa  m  at  prf^ent 
sergeant-major  of  the  First  Battalion,  Twenty- iifth  Iniaiitry,  and  it  seems  to  me  it  ii 
entirely  pertinent  to  find  out  hy  whom  he  waa  appointed^  and,  if  he  was  appointed 
by  the  accused}  it  may  show  to  some  extent  that  he  is  an  interested  witness  and  not 
entirely  unbiased. 

By  associate  counsel : 

So  far  as  the  assbtant  jndge-advocate  has  stated  his  position  in  his  last  answer,  be 
18  entirely  correct.  It  is  meet  pertinent  to  establish  through  this  witness  how^  he  got 
his  position,  but  his  last  question  is  the  one  I  object  to.  It  is  not  portiDcnt  X*y  ask 
the  witness  if  he  owes  Ha  position  as  a  battalion  sergeant-major  to  Major  Penroae, 
In  the  first  place  that  is  not  a  correct  etatement  of  facts.  The  witnees  has  just  teeti* 
fied  that  he  owes  his  position  to  Colonel  Ho>ii^  thiough  the  recommendaticsn  of  Major 
Penn:»se,  and  I  don't  see  any  pomt  in  goin^^  into  argument^  thjt>ugh  the  witness,  as 
to  whether  or  not  he  owes  his  position  to  Major  Penrose  in  any  other  way  than  he  has 
testified  to.  I  object  to  it,  because  the  assistant  judge-advocate  makes  nse  of  that 
form  of  examination,  not  only  with  thia  witncee,  but  with  all  he  has  examine<i— not 
that  I  care  about  this  paiiictilar  question,  but  I  want  to  interrupt  him  in  that  form 
of  examination. 

By  assistant  judge-advocate. 

I  don't  mind  changing  the  form  of  that  question. 

By  the  associate  counsel : 

I  object  to  your  making  uee  of  that  lorm  of  examination^aifumjeDtary. 

(By  direction  of  the  court  the  question  was  read*) 

By  assistant  judge-adTocate: 

I  am  willing,  may  it  please  the  court,  to  change  that  question,  I  merely  wiah  lo 
show  by  this  witi^iees  that  he  owes  his  position  primarily  to  the  fact  llmt  he  was  recom- 
mended by  his  battalion  comnmnder  and,  acting  upon  that  recommendaltoij,  his  reg- 
imental commander  appointed  him,  and  to  show  that  his  present  petition  is  not  due 
primarily  to  Colonel  Hoyt,  as  he  stated,  but  id  due  primarily  to  his  battalitm  com- 
mander, the  accused. 

By  associate  counsel: 

May  it  please  the  court,  the  a^istant  judge-advocate  hsf^  already  established  thai 
from  certam  <^uestions  he  has  asked  the  witnois,  ju^  what  the  etatue  ol  the  wiman  li. 
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If  he  fpea  into  any  more  matter  in  the  way  of  aiffument,  it  is  equally  open  to  us  to  in- 
dulpe  m  the  same  kind  of  examination  to  rebut  that  and  ahow  that  he  does  not  owe  his 
position  to  Major  Penrose,  but  may  owe  it  to  his  company  commander  or  some  other 
officer,  or  it  may  be  shown  that  some  noncommissioned  officer  has  taken  steps  in  that 
matter.  It  opens  up  a  number  of  collateiations  I  don't  think  are  proper  in  any  exam- 
ination. 

By  the  president  of  the  court: 

If  the  assistant  judge-advocate  wishes  to  change  his  question,  I  think  he  might  be 
allowed  the  privilege  of  doing  so. 

Upon  motion  of  a  member  the  court  was  closed,  the  accused,  his 
counsels,  the  witness,  the  reporter,  and  the  judge-advocates  first 
withdrawing  from  the  room,  and,  on  being  opened,  the  president 
announced,  m  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  annoimce  the  decision  that  the  objection  is  not 
sustained.  The  court  holds  this  line  ot  cross-examination  admissible  to  establish  an 
interest.  Assistant  counsel  are  instructed  to  address  their  remarks,  in  the  nature  of 
aigument,  to  the  court  and  not  to  each  other,  in  the  way  of  conversation. 

(The  Question  was  then  repeated  to  witness.) 

A.  I  Qo  not  know.  The  promotion  came  unsought;  I  was  very- 
much  opposed  to  giving  up  my  position  as  first  sergeant,  and  expressed 
the  same  to  my  company  commander. 

Q.  Who  was  your  company  commander  at  that  time? — ^A.  Captain 
Macklin. 

Q.  Do  the  noncommissioned. oflScers  of  the  Twenty-fifth  Infantry, 
particularly  the  older  noncommissioned  officers,  have  very  close  asso- 
ciation with  the  privates  as  a  general  thing?— A.  I  should  say  they  do. 

Q.  Do  sergeants  of  long  service  and  recruits — are  they  very  often 
very  close  friends? — ^A.  No;  not  even  old  soldiers,  as  a  general  thing, 
make  close  friends  with  recruits. 

Q.  The  noncommissioned  officers  therefore,  as  a  general  rule,  pick 
their  friends  among  the  privates  out  of  the  soldiers  of  long  standing 
rather  than  from  men  of  comparatively  short  service,  do  they  not? — 
A.  Yes,  sir. 

Q.  Did  you  ever  overhear  any  talk  in  C  Company  relative  to  ill- 
treatment  of  men  ? 

By  coimsel: 
We  should  like  to  have  the  time  fixed  as  to  that,  so  as  to  know  to  what  it  relates. 

Q.  Did  you  ever  overhear  any  talk  in  C  Company  prior  to  the 
shooting  of  August  13  relative  to  ill-treatment  received  by  any 
members  of  the  command  at  the  hands  of  civilians  in  BrownsviUe?— 
A.  This  striking  of  Newton  is  the  only  incident  I  heard  mentioned. 

Q.  Did  you  mess  at  a  separate'  table  there  in  C  Company  or  with 
the  noncommissioned  officers? — A.  I  don't  think  they  had  a  separate 
table  at  that  time,  and  if  they  did  I  was  not  particular  to  sit  at  it.  I 
generally  came  in  late  for  meals  and  sat  where  I  could  find  a  conven- 
ient place. 

Q.  Were  you  present  in  the  adjutant's  office  when  any  complaints 
or  reports  of  ill-treatment  were  made  to  Major  Penrose  prior  to  the 
shooting  of  August  13?^ — A.  I  heard  none,  sir. 

Q.  Your  office  is  separate — is  on  the  other  side  of  the  hall  from 
Major  Penrose's  office?— A.  No,  sir;  simply  a  door  between  us. 

Q.  Simply  a  door? — A.  Yes,  sir;  a  partition  and  a  door. 

Q.  When  Corporal  Madison  told  you  on  the  evening  of  August  13 
about  the  orders  to  the  effect  that  men  were  to  be  kept  in  after  8 
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o'clock,  did  he  express  any  opinion  on  the  subject  of  being  kept  in  I — 
A.  No,  sir. 

Q.  Did  you  have  any  further  conversation  about  it  other  than  the 
mere  fact  they  were  to  be  kept  in? — ^A.  I  told  him  he  was  to  come  in; 
he  didn't  toll  me. 

Q.  What  did  lie  say  ? — ^A.  He  says, ''  I  am  on  pass."  I  s^ys,  "  Well, 
passes  are  revoked  so  far  as  this  order  is  concerned;  you  have  to  be 
m  the  f]:arrison  by  8  o'clock." 

?;.  What  did  he  say  tlien? — ^A.  Didn't  say  anything, 
he  court  then  took  a  recess  until  2  o'clock  p.  m.,  at  which  hour  the 
members  of  the  court,  the  judge-advocates,  the  accused,  his  counsel, 
the  witness,  and  the  reporter  resumed  their  seats. 

The  jud^-advocate  then  reminded  the  witness,  Sergt.  Maj.  Spotts- 
wooD  W.  Taliaferro,  that  he  was  still  under  oath,  who  testified  as 
follows: 

CROSS-EXAMINATION   CONTINUED. 
QUESTIONS  BT  ASSISTANT  JUDGE-ADVOCATB. 

Q.  With  respect  to  the  Newton  affair,  when  did  you  first  leam  the 
assailant's  name  was  Tate? — ^A.  I  can  not  say;  I  don't  remember  the 
exact  time. 

Q.  Was  it  before  or  after  August  13? — ^A.  It  was  before. 

Q.  Do  you  know  whether  it  was  a  week  before  or  two  days  before, 
or  how  long? — ^A.  No,  sir;  I  do  not. 

Q.  Do  you  know  wliere  he  lived? — ^A.  No,  sir;  I  do  not. 

Q.  Who.  told  you  what  his  name  was;  do  you  rememberl — A.  No, 
sir;  I  do  not  remember  that. 

Q.  You  state  that  it  was  a  common  thing  for  Newton  to  get  beat  up. 
State  exactly,  to  3'our  knowledge,  how  many  times  he  has  been  beaten 
up. — A.  One  time  that  I  mentioned  as  "being  in  Fort  Niobrara, 
Nebr.,  is  very  vivid  in  my  mind. 

Q.  That  is  the  only  instance  you  know  of  except  that  one  in  Browns- 
ville?— ^A.  The  only  inistance  tliat  I  can  fix  in  my  mind. 

Q.  So,  those  two  are  the  only  instances  you  have  any  recollection  of 
at  present? — A.  To  ni}^  own  personal  knowledge,  wmle  I  know  of  a 
number  of  other  instances  that  were  mentioned  to  me  by  other  men. 

Q.  Did  Major  Penrose  ever  ask  you  about  Newton's  character 
before  he  sent  the  letter? — ^A.  I  don't  remember  that  he  did,  sir. 

Q.  You  were  first  sergeant  of  C  Company  for  some  time?— A.  Yes, 
sir. 

Q.  Newton  was  in  C  Company,  wasn't  he? — ^A.  Yes,  sir. 

Q.  You  have  no  recollection  of  his  having  asked  you  about  what 
character  this  man  had  in  the  comnany,  whether  he  was  quarrelsome 
or  otherwise? — ^A.  I  don't  rememuer  any  conversation  concerning 
this  man's  character. 

Q.  You  were  in  the  office,  however,  at  the  time  that  letter  was 
sent? — A.  Yes,  sir. 

Q.  And  you  had  been  appointed  upon  recommendation  of  Major 
Penrose? — ^A.  Yes,  sir. 

Q.  From  fii-st  sergeant  of  Company  C — this  same  company  1 — 
A.  Yes,  sir. 

Q.  Did  Major  Penrose  request  in  tins  letter  that  Tate  be  discharged 
if  after  investigation  it  was  found  that  he  was  in  the  wrong  ia  the 
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matter? — A.  I  don't  remember  any  rcNquest  as  to  his  discharge;  I  sim- 
ply remember  he  requested  an  investigation. 

Q.  You  don't  remember  that  Major  Penrose  requested  that  this 
man  be  put  out  of  the  service  or  discharged  in  case  it  was  f oimd  the 
assault  was  made  without  just  cause  ?— A.  No,  sir ;  I  do  not  remember. 

Q.  Do  you  know  it  was  not  in  the  letter?— A.  I  could  not  say  it 
was  not  in  it. 

Q.  You  wrote  the  letter  yourself? — ^A.  Yes,  sir. 

Q.  You  never  said  anjrthing  to  the  adjutant  about  Newton's 
character? — ^A.  No,  sir;  I  wasnl;  questioned  concerning  it. 

Q.  Did  you  never  hear  any  talk  at  the  supper  table  or  aroimd  the 
barracks  with  reference  to  this  Newton,  anair? — ^A.  I  heard  the 
matter  mentioned  at  the  time  it  happened. 

Q.  Did  you  never  hear  any  memoer  of  Company  C  say  in  your 

§  resent  [presence]  that  the  colored  troops  were  not  given  a  square 
eal  down  there,  or  words  to  that  effect? — A.  No,  sir;  I  do  not 
remember  any  words  to  that  effect. 

Q.  Or  that  the  townspeople  were  bitter  against  them? — ^A.  I  have 
never  heard  words  to  that  effect. 

Q.  You  never  heard  any  member  of  that  companv  sav  they  would 
get  even  with  them? — ^A.  I  have  heard  nothing  of  that  kind.^ 

Q.  Did  you  never  hear  the  Adair  affair,  the  incident  of  this  pencil 
being  taken  from  this  man,  being  discussed?— A.  Private  Adair 
mentioned  that  matter  to  me  himself;  I  never  heard  anyone  else 
mention  it  but  Private  Adair. 

Q.  With  reference  to  Reid,  who  was  knocked  in  the  water;  did 
you  ever*  hear  that  discussed  ? — ^A.  Corporal  Madison  spoke  to  me 
concerning  that. 

Q.  So  fliat  from  that A.  I  never  heard  it  from  anv  other 

person — any  other  member  of  the  garrison,  or  otherwise  at  all. 

Q.  Are  you  married?— A.  No,  sir. 

Q.  You  lived  all  the  while  in  Brownsville  in  the  administration 
building? — ^A.  I  Uved  in  the  administration  building  and  slept  in 
the  administration  building  until  this  occurrence  of  the  13th  of 
August,  and  after  that  I  slept  in  C  Company  barracks.  I  was  in  the 
administration  building  when  the  occurrence  took  place. 

Q.  How  often  each  day  would  you  visit  the  barracks — ^just  for 
your  meals? — A.  I  would  visit  them  for  my  meals  and  at  night, 
after  the  adjutant's  office  closed,  Lwas  frequently  down  through  the 
barracks. 

Q.  Who  were  your  particular  friends  in  C  Company? — ^A.  Most 
of  the  whole  company  were  my  friends. 

Q.  Which  were  the  ones  with  whom  you  used  to  spend  your  time 
more  than  others  ?^A.  Sergeant  Carlisle,  Corporal  O'Neil,  and  Cor- 
poral Madison. 

Q.  Wasn't  Sergeant  Harley  a  good  friend  of  yours? — ^A.  Yes,  sir; 
all  the  old  men  were. 

Q.  Did  you  have  any  friends  among  the  recruits? — ^A.  No  partic- 
ular friend  among  the  recruits. 

Q.  Now,  by  the  way,  speaking  about  these  recruits,  the  descrip- 
tion and  assignment  cards  are  kept  in  the  adjutant's  office  of  recrmts 
that  come?— A.  No,  sir. 

Q.  They  passed  through  the  adjutant's  hands,  however,  did  they 
not?— A.  Yes,  sir. 
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Q.  Have  you  seen  many  of  them  since  you  started  in  as  battalion 
sergeant-major? — ^A.  Yes,  sir;  I  have  seen  quite  a  number  of  them. 

Q.  Did  you  receive  many  recruits  prior  to  the  time  you  went  down 
to  Texas — that  is,  within  six  months  prior  thereto?— A.  Not  very 
many. 

Q.  Where  did  these  come  from?^-A.  Where  did  most  of  the  re- 
cruits come  from  who  were  received  ? 

Q.  Where  did  most  of  them  come  from? 

Counsel  for  the  accused: 

We  haven't  any  objection  to  that  evidence  being  shown,  par  have  we  any  Bpecial 
objection  to  it  being  asked  this  witness,  but  we  submit  that  if  the  purpose  is  to  ahow, 
as  we  assume  it  to  be,  that  these' people  came  from  any  special  district  or  districts  the 
best  proof  of  it  is  either  the  D.  and  A.  cards,  or  the  muster  rolls,  or  certified  official 
copies  of  them.  Without  attempting  to  interfere  with  the  examination,  we  think  we 
have  a  right  to  ask  what  the  purpose  is,  and  if  the  purpose  is  simply  that,  then  that  it 
be  limited  to  that  class  of  proof. 

Assistant  judge-advocate: 

May  it  please  the  court,  we  withdraw  that;  the  other  is  doubtless  the  best  evidence, 
but  it  was  merely  a  small  point,  and  I  thought  possibly  by  testimony  ol  a  noncom- 
missioned officer  whose  position  was  such  that  he  had  occasion  to  see  these  cuds  ire- 
quently  and  probably  knew  about  where  the  recruits  came  from.  I  think  it  would 
save  a  good  aeal  of  trouble  and  time. 

Counsel  for  the  accused: 

Not  only  did  I  state  what  is  imouestionably  the  law,  but  surely  it  could  not  be  ex- 
pected that  a  sergeant-major  would  be  expected  to  remember  the  contents  d  D.  and  A. 
cards  passing  through  his  hands  over  a  period  of  six  months. 

The  presiding  officer:  • 

I  imderstand  the  question  is  withdrawn* 

Assistant  judge-advocate: 

Yes,  sir. 

Q.  Leaving  aside  the  question  of  D.  and  A.  cards,  do  you  know 
from  what  recruit  depots  or  recruiting  stations  irost  of  the  men  who 
joined  the  battalion  as  recruits  came  from  during  the  aiz  months 
prior  to  your  departure  from  Brownsville? — A.  I  do  not- 

Counsel  for  the  accused: 

That  is  the  same  thing.  We  objected  to  that  form  of  introducing  that  &ct— that  is 
all.    If  he  wants  it  put  in  we  are  prepared  to  admit  it,  or  he  can  show  it  by  proper 

evidence. 

Q.  With  reference  to  this  man  Mitchell,  who  reported  to  you  on  the 
evening  of  August  13  that  he  had  been  having  an  argument  with  some 
people  downtown,  near  the  post-office,  what  was  his  exact  language,  as 
nearly  as  you  can  recall  ? — A.  He  said  that  there  was  a  crowa  around 
the  post-office  that  said  to  him,  **  I  see  that  some  of  you  all  have  been 
starting  some  of  your  meanness  aroimd  town/'  mentioning  what  was 
in  the  ])aper  concerning  the  Evans  assault,  and  he  said  that  he  told 
them  that  he  didn't  know  anything  about  it,  and  he  tried  to  get  away 
from  them,  and  they  told  him,' 'Well,  it  is  good  that  your  commancT- 
ing  officer  ordered  you  all  in  the  garrison  bv  8  o'clock  to-night,  because 
some  of  YOU  were  going  to  be  killed  to-night/'  and  he  said  to  them,  as 
near  as  1  can  remember  now,  **  I  don't  tlunk  you  wiU  do  any  harm — " 
I  believe  he  said,  ^'I  don't  think  the  killing  will  be  all  on  one  side." 
I  think  those  are  about  the  words  he  used,  as  near  as  I  can  remember. 
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Q.  Where  is  this  man  Mitchell  now? — ^A.  He  is  a  prisoner  at  Fort 
Reno. 

Q.  In  the  guardhouse? — ^A.  He  is  dishonorably  discharged  and 
sentenced  to  six  months'  confinement. 


(X^Did  you  tell  Major  Penrose  about  this  Mitchell  busine 
A.  Yes,  sir;  I  did. 

Q.  When! — ^A.  When  he  held  the  investigation  at  Fort  Brown. 

Q.  In  August  or  September? — ^A.  In  August. 

Q.  You  are  positive  of  this,  that  you  narrated  the  incident  in  prac- 
tically the  same  wb,j  you  have  before  this  court?— A.  Yes,  sir. 

Q.  Did  you  tell  Colonel  Levering  anything  about  it? — ^A.  No,  sir; 
I  didn't  tell  Colonel  Lovering  anything  but  what  he  asked  me.  He 
swore  me  in  and  said,  "Confine  yourself  to  just  what  questions 
I  ask  you,  and  nothing  else."    That  is  what  he  said. 

Q.  iMd  you  ever  have  any  occasion  to  visit  any  saloons  in  Browns- 
ville?—A.  I  did,  sir. 

Q.  Tell  the  court  your  experience  in  visiting  the  first  saloon  that 
you  went  to,  kept  by  a  white  man. — ^A.  I  simply  went  in 

Counsel  for  the  accused: 

We  are  not  going  to  interpose  any  objection,  but  will  just  caU  attention  to  the  fact 
that  it  was  not  gone  into  in  direct  examination. 

Assistant  judge-advocate: 

I  withdraw  that  question.  (After  a  lapse  of  a  moment.)  On  reconsideration,  I 
will  repeat  that  question. 

Q.  Did  you  ever  have  occasion  to  visit  any  saloon  in  Brownsville 
kept  by  a  white  man? — ^A.  I  did,  sir. 
Q.  Narrate  your  experience. 

Counsel  for  the  accused : 

I  think  we  will  have  to  put  in  a  formal  objection  to  that,  and  ask  the  court  to  rule 
on  it;  it  is  not  proper  examination. 

Assistant  judge-advocate: 

I  will  withdraw  that  question. 

Q.  Upon  what  date  did  you  receive  your  warrant  as  battalion 
sergeant-major?— A.  I  think  it  was  May  9,  1906.  I  was  appointed 
May  9,  1906;  I  don't  know,  sir,  exactly,  the  date  I  received  the 
warrant  in  my  hknd. 

Q.  You  were  at  this  time  at  Fort  Niobrara? — A.  Yes,  sir. 

Q.  Were  you  placed  on  duty  in  the  adjutant's  office? — ^A.  Yes,  sir. 

Q.  Had  you  oeen  on  duty  in  the  adjutant's  office  previous  to 
that? — ^A.  No,  sir. 

Q.  Were  you  present  in  the  office  when  Colonel  Hoyt  sent  a  letter 
to  tne  War  department  ? 

Counsel  for  the  accused: 

That  is  also  objectionable;  it  is  not  proper  cross-examination,  in  that  it  wasn't  gone 
into  under  direct  examination. 

Assistant  judge-advocate: 

May  it  please  the  court,  inasmuch  as  this  fetct  has  abready  been  brought  out  bv 
anotJier  witness  and  other  testimony  on  this  point  may  be  merely  cumulative,  I  will 
withdraw  that  question  also. 

;.  Did  you  ever  hear  of  any  trouble  that  the  Twenty-fifth  Infantry 
at  the  Fort  Riley  maneuvers! 


had' 


778  AFFRAY  AT  BROWNSVILLE,  TEXAS.       [Mab.7.1007. 

Counsel  for  the  accused: 

I  obj cct  to  that  question.    It  ib  entirely  irrelevant  and  not  proper  croflB-examination. 

Assistant  judge-advocate: 

May  it  please  the  court,  this  line  of  Questioning,  though  it  is  not  poanbly  entirely 
confined  to  matters  brought  out  on  airect  examination,  still  it  u  upon  nutten 
pertinent  to  the  issue  as  to  whether  there  was  any  feeling  of  resentment  entertained 
oy  the  men  of  the  command  down  there,  and  it  seems  to  me  that  whatever  is  brought 
out  by  this  or  anv  other  witness  which  tends  to  show  that  their  treatment  in  Browns- 
ville was  decidedly  different  from  that  they  had  experienced  before,  or  that  they 
were  kept  away  from  the  maneuvers  for  any  particular  reason,  seema  to  me  is  per- 
tinent and  relevant. 

Counsel  for  the  accused: 

May  it  please  the  court,  I  wish  to  remind  you  that  this  witness  has  been  here 
for  a  montn  and  a  week  or  two  as  a  witness  for  the  prosecution.  If  this  is  a  &ct,  and 
the  prosecution  was  anxious  to  brine  it  out,  there  *b  no  time  in  the  last  four  or  five 
weeks  but  that  it  could  have  been  brought  out,  and  we  object  f(»  the  reason  stated. 

The  presiding  officer: 

Do  I  understand  the  question  was  withdrawn?    - 

The  judge-advocate: 

It  was  not,  sir. 

The  accused,  his  counsel,  the  judge-advocates,  the  witness,  and 
the  reporter  then  withdrew,  and  the  court  was  closed,  and,  upon 
being  opened,  the  presiding  officer  announced  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  is 
sustained. 

Q.  Do  you  know  what  time  it  was  when  you  were  awakened  on 
the  night  of  August  13? — ^A.  I  could  not  give  the  exact  time.  The 
first  time  my  attention  was  called  to  the  time  of  night  was  after  the 
shooting  had  ceased,  when  the  major  took  out  his  watch,  and  I  think 
he  said  it  was  then  12.10,  if  I  am  not  mistaken. 

Q.  You  are  not  absoluteljr  certain  as  to  the  hour  he  announced  I — A. 
I  am  not.  It  is  my  impression  he  said  it  was  12.10;  that  was  a  short 
while  after  the  firing  had  ceased. 

Q.  Were  you  more  or  less  confused  when  you  woke  up,  or  noti — A. 
I  was  excited. 

Q.  You  state  tlus  first  shot  was  followed  after  a  few  seconds' 
interval  by  another  one? — A.  By  quite  a  number. 

Q.  Were  they  fired  as  a  volley,  or  were  they  fired  as  if  by  a  lot  of 
people  who  hadn't  had  any  training  in  rifle  firing!— A.  It  was  scat- 
tering fire. 

Q.  So  the  first  firing  you  heard  after  tlus  first  shot  that  awakened 
you  was  a  scattering  fire? — ^A.  Yes,  sir. 

Q.  Did  that  cease  for  any  time  after  that? — A.  It  seemed  to  con- 
tinue for  several  minutes,  or  quite  a  number  of  minutes — probably 
five  minutes  or  more — tliis  ragged  fire  near  the  barracks,  and  then 
it  soonied  to  go  down  into  the  heart  of  town,  and  the  vollejrs  that 
I  heard  were  down  in  the  heart  of  town — seemed  to  be  a  consider- 
able distance  downtown. 

Q.  Were  there  any  cessations  of  filing  at  all  from  the  time  the 
bunch  of  shots  were  fired  imtil  the  cessation  of  the  firing? — ^A.  Not  to 
my  knowledge;  only  the  pause  after  the  first  shot,  and  then  the 
shooting  was  more  or  less  continued  until  the  final  oeasing. 
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Q.  Was  this  continuous  shooting  mainly  mad^  apparently  by  high- 
power  rifles? — ^A.  The  most  of  the  shots  could  have  been  mgh-power 
rifle. 

Q.  There  were  individual  shots  that  you  thought  were  not? — 
A.  oPhere  were  mixed  in  individual  shots  that  I  am  quite  certain  were 
not  high-power  rifles. 

Q.  But  in  general  the  shooting  from  the  time  the  main  shooting 
b^w  until  the  shooting  was  all  over  was  that  of  high-power  rifles, 
was  it  not? — ^A.  Most  of  the  shooting  did  sotmd  like  that. 

Q.  You  stated  that  the  firing  at  first  seemed  to  come  from  some 
distance  from  the  post  and  then  gradually  came  nearer. — ^A.  Yes,  sir; 
it  seemed  to  be  drawing  nearer  to  me. 

S.  As  a  matter  of  fact,  where  were  you  when  you  heard  this  first 
By? — ^A.  When  I  heard  the  first  shot? 

Q.  When  you  heard  the  first  shot  you  were  where? — ^A.  I  was  in 
the  administration  building,  in  my  room,  in  bed. 

Q.  And  when  you  heard  the  first  volley  where  were  you? — A,  As 
I  have  stated,  I  did  not  hear  any  volleys  until  the  shooting  had  ceased 
near  the  post.  The  volleys  I  heard  all  seemed  to  be  some  distance 
downtown. 

Q.  This  first  bunch  of  shots,  where  were  you  when  you  heard 
them? — ^A.  I  was  still  in  my  room  dressing.  I  got  out  of  the  bed  at 
the  first  number  of  shots.  The  first  shot  I  raised  on  my  arm  to  listen, 
and  then  when  I  heard  quite  a  number  of  shots  I  got  out  of  bed  ana 
started  to  dress. 

Q.  And  it  was  at  this  time  when  the  shooting  seemed  to  be  way 
away  from  the  post? — ^A.  It  seemed  to  be  some  distance  toward  town. 

Q.  And  after  you  got  out  of  the  quarters  the  firing  seemed  nearer  ? — 
A.  les,  sir;  it  seemed  to  be  right  in  rear  of  B  Company  barracks 
when  I  got  through  dressing  and  ready  to  leave. 

%The  firing  after  you  came  out  in  the  open  appeared  to  be  in  rear 
Company  barracks,  up  that  alley?-— A.  No;  it  seemed  to  bo 
right  at  the  gate,  most  of  it — ^right  in  the  rear  of  the  barracks,  at  the 
gate. 

Q.  In  case  the  first  shots — the  first  bunch  of  shots — was  fired  in 
rear  of  B  or  D  Company  barracks,  for  instance,  isn't  it  a  fact  that  the 
barracks  themselves  would  have  prevented  the  sound  from  reaching 
you  as  clearly  as  though  there  had  been  no  barracks  there?  Were 
they  not  between  you?— A.  Yes,  sir;  the  barracks  were  between  me 
ana  the  shooting  all  the  time. 

O.  So  that  to  some  extent  they  probably  shut  off  the  sotmd? — 
jk.  No,  sirj  I  don't  think  they  did,  because  I  was  in  the  same  room 
all  the  while,  and  the  shooting  continued  to  draw  nearer  to  me.  If 
the  barracks  had  shut  off  the  sound  my  impression  would  not  have 
been  changed  until  I  left  the  barracks,  but  this  shooting  gradually 
came  up  nearer  to  me,  and  it  reached  in  rear  of  B  Company  quarters 
before  I  left  the  room. 

Q.  How  long  did  it  take  you  to  dress? — ^A.  I  don't  think  it  took  me 
more  than  two  or  three  minutes. 

Q.  Did  you  put  on  all  your  clothes? — A.  I  didn't  put  on  my  leggings. 

Q.  Did  you  dress  as  you  otherwise  ordinarily  would? — A.  No;  I 
dressed  rapidly. 

Q.  When  you  ran  out,  the  shots  sounded  nearer  than  when  you 
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were  inside? — ^A.  They  sounded  to  me  like  they  were  in  the  rear  of  B 
Company  barracks  when  I  j^ot  outside. 

Q.  When  you  were  dressing  and  in  the  house? — ^A.  It  seemed  right 
in  rear  of  B  Company  barracks  when  I  come  out.    The  shooting  hiEui 

fotten  up  until  it  impressed  me  as  being  in  rear  of  B  or  D  Comjyiny 
arracks. 

Q.  You  mean  the  shooting  started  in  rear  of  B  Company  barracks 
and  then  worked  down  the  road  toward  the  river? — ^A.  Tlie  shooting 
apparently  started  farther  down. 

Q.  Down  where?— A.  Down  that  street  that  separates  Fort  Brown 
from  Brownsville.  It  seemed  to  me  that  the  shooting  was  out  in  the 
street  and  somewhere  down  nearly  opposite  that  vacant  set  of  bar- 
racks^ and  it  gradually  came  up  imtil  it  reached  in  rear  of  B  Company 
barrackS;  ancf  the  shooting  had  gotten  up  that  high  before  1  left  my 
room,  according  to  the  sound  to  my  ear. 

Q.  You  were  in  the  house  at  that  time? — ^A.  Yes,  sir. 

Q.  Could  you  tell  when  you  were  in  the  house  the  exact  location  of 
shots  fired  anywhere  from  a  hundred  to  300  or  400  yards  away?— A. 
I  have  an  idea. 

Q.  Do  you  mean  to  tell  the  court  that  you,  lying  in  bed  or  dressing 
yourself  in  a  room  in  a  building  at  a  distance  of  from  100  to  300  yaroi 
or  more  from  wjhere  firing  is,  that  you  can  tell  exactly  opposite  what 
particular  house  the  first  shot  sounded  ? — ^A.  I  can  tell  what  my 
impression  of  it  was. 

Q.  Was  that  impression  formed  at  the  time  or  formed  later,  after 
you  found  out  about  the  shooting?— A.  Formed  at  the  time. 

Q.  And  you  state  that  this  first  shot  that  had  a  duU  soimd  was 
fired  where?— A.  The  first  shots  that  I  heard  that  had  a  dull  sound 
were  up  near  the  gate  that  leads  out  into  Elizabeth  street. 

Q.  How  many  shots  did  you  hear  that  had  a  dull  sound? — ^A.  I 
heard  quite  a  number  of  them. 

Q.  You  heard  some  up  Elizabeth  street? — ^A.  They  seemed  to  be 
right  at  the  gate  that  leads  out  into  Elizabeth  street. 

Q.  When  was  it  you  heard  this  voice  calling  out,  "I  want  all  of 
you?'*— A.  That  was  when  I  heard  those  dull  shots.  I  would  hear 
this  man  yell,  then  I  would  hear  the  shots. 

Q.  A\Tiere  were  you  at  the  time? — ^A.  In  my  room. 

Q.  This  man  was  standing,  apparently,  where? — ^A.  Out  about  the 
gate  that  leads  into  Elizabeth  street. 

Q.  Could  you  hear  that  man,  too? — ^A.  According  to  the  sound, 
that  is  where  I  located  him. 

Q.  How  long  was  this  after  the  first  shot? — ^A.  That  might  have 
been  probably  two  minutes,  hardly  much  more  than  that. 

Q.  About  two  minutes  after  the  first  shot  that  a  man  stood  by  the 
garrison  gate  and  called  out,  "I  want  all  of  you"  three  times? — ^A.  I 
suppose  it  wasn't  more  than  two  or  three  minutes;  I  was  about 
ready  to  leave. 

Q.  Will  you  swear  it  wasn't  more  than  three  minutes  ?-^A^  I 
would  swear  as  to  the  number  of  minutes;  I  hadn't  left  the  building 
when  I  heard  it,  and  I  left  it  as  soon  as  I  got  dressed. 

Q.  You  were  still  in  the  building,  however,  when  this  voice  called 
out? — A.  Yes,  sir. 

Q.  If  you  could  hear  it  in  the  administration  building,  couldn't 
anyone  sleeping  on  the  back  porches  of  B  or  D  Company  barracks 
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and  was  also  awakened  b  j  the  first  shots — ought  he  not  have  heard 
iti— A.  He  should  have  heard  it. 

(X  What  is  the  distance  from  your  room  to  the  garrison  gate  I — 
A.  1  should  put  it  not  auite  200  yards. 

Q.  And  you  heard  tnis  voice  plainly  and  distinctly  call  out  three 
times,  "I  want  all  of  you,"  at  a  distance  of  200  yards? — ^A.  Yes, 
air:  about  200  yards;  it  might  be  less. 

Q.  The  windows  in  the  barracks  were  open  at  that  season  of  the 
year! — A.  Most  of  them;  yes,  sir. 

Q.  Are  not  the  windows  in  the  barracks  in  which  the  men  sleep 
habitually  kept  open  in  summer  in  Brownsville? — ^A.  Yes,  sir. 

Q.  Were  your  windows  open? — ^A.  Yes,  sir. 

Q.  How  far  is  it  from  tne  garrison  gate  to  B  and  D  Companies' 
gate,  approximately?— A.  Oh,  about 

Q.  1  DeUeve  we  have  that  acciuately — ^never  mind. — ^A.  About 
SOvards. 

Q.  And  you  were  200  yards  away? — ^A.  Yes,  sir. 

Q.  You  were  in  a  room  and  the  men  in  the  barracks,  most  of  them 
asleep  inside  the  barracks,  were  they  ?— ^A.  Yes,  sir. 

Q.  Men  awakened  bv  the  first  shooting  in  either  B  or  D  Company 
should  have  heard  tnat  voice? — ^A.  Men  awakened  by  the  first 
shooting  should  have  heard  that  voice. 

Q.  And  C  Company  barracks  wasn't  any  farther  from  the  bar- 
rack's gate  than  the  administration  building,  was  it? — ^A.  I  don't 
think  it  was. 

Q.  So  that  men  in  C  Company  should  have  also  heard  that  voice  ? — 
A.  I  don't  know  what  should  have  prevented  them  from  hearing  it 
if  they  were  awake  at  the  time. 

Q.  Do  you  know  of  any  other  man  in  that  entire  command  that 
heard  that  voice? — ^A.  I  do. 

Q.  What  is  his  name? — ^A.  Private  Dorsie  Willis,  Company  D, 
Twenty^fif th  Infantry. .  • 

Q.  When  did  he  tell  you  about  this? — A.  Well,  we  were  at,  if  I 
recall — ^he  was  orderly  for  the  commanding  officer  one  day,  and  we 
were  speaking  of  this  disturbance,  and  I  told  him  it  was  strange  I 
hadn't  met  any  man  who  had  heard  that  voice,  and  he  told  me,  "I 
heard  it." 

Q.  That  is  the  first  instance  you  heard  of  anyone  else  having  heard 
it? — ^A.  I  didn't  discuss  the  matter  with  other  men. 

Q.  Did  you  ever  report  this  to  Major  Blocksom? — A.  About  hear- 
ing this  voice  ? 

Q.  Yes. — ^A.  I  don't  remember  reporting  the  words  that  this  man 
used,  but  I  reported  to  him  that  I  heard  the  yelling,  and  I  reported  to 
him  that  I  heard  a  man  shooting  a  gun  that  was  not  an  army  rifle, 
and  that  I  heard  the  yellin<j  distinctly. 

•  Q.  Why  didn't  you  tell  him  you  rieard  this  voice  call  out  those 
words? — ^A.  Because  he  didn't  question  me  along  that  line;  he  simply 
was  trying  to  find  out  as  to  who  the  soldiers  were  who  had  done  the 
shooting  and  to  get  some  information  to  lead  to  the  plot  that  the  sol- 
diers had  formed  to  shoot  up  the  town — to  get  some  information  that 
would  lead  to  the  finding  out  that  the  solcuers  had  formed  a  plot  to 
shoot  up  the  town,  and  he  made  no 

Q.  Didn't  Major  Blocksom  tell  you  to  speak  freely  and  tell  all  you 
knew  about  the  affair?    Did  he  limit  you? — ^A.  He  didn't  limit  me, 
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but  I  don't  remember  him  asking  me  about  anything  that  bore  on 
this  line,  as  to  whether  the  shooting  had  been  done  oy  soldiers  or 
others. 

Q.  Did  he  not  tell  you  to  state  anything  he  had  not  covered  in  his 
questions? — ^A.  No,  sir;  I  don't  remember  tnat  he  did;  the  only  thing  I 
can  remember  he  asked  me  was,  "  Don't  you  think  the  soldiers  were 
really  incensed  at  Newton's  treatment,  and  really  formed  a  plot  to 
shoot  up  the  town  on  account  of  the  treatment  of  triat  man  Newton t" 
Most  of  the  questions  were  along  the  line  of  finding  out  what  soldiers 
had  been  implicated  in  the  shooting,  and  as  to  whether  it  was  soldiers 
or  other  parties  that  did  the  shooting  he  did  not  ask. 

(^.  So  ne  didn't  give  you  an  opportunity  to  state  all  you  knew  about 
this  affair? — ^A.  He  gave  me  no  occasion  to  state  that. 

Q.  Did  he  give  you  any  opportunity  to  state  it? — ^A.  He  gave  me 
no  occasion  to  volunteer  any  such  information,  but  seemed  to  know 
that  the  shooting  had  been  clone  bj  soldiers,  and  I  don't  know 

Q.  Never  mind;  the  question  is  answered.  You  stated  in  your 
direct  examination,  I  beueve,  that  the  man  that  fired  that  first  shot 
was  the  man  that  made  this  call,  and  repeated  it  twice? — A.  No,  air; 
I  didn't  make  that  statement. 

Counsel  for  the  accused: 

I  beg  your  pardon,  he  didn't  state  that. 

Assistant  judge-advocate: 

The  record  is  not  here,  and  I  am  trying  to  quote  it  without  any  intention  to  con- 
fuse the  witness. 

Q.  The  first  shot  was  fired,  then,  to  the  east  of  the  company  bar^ 
racks,  along  that  road,  to  the  best  of  vour  judgment — the  first  shot, 
that  dull,  heavy  sound  ? — ^A.  That  dull  shot  struck  me  as  if  it  was  in 
that  street  that  separates  Fort  Brown  from  the  town  near  the  gate. 
The  man  didn't  seom  to  be  very  far  from  the  gate  that  leads  out  into 
Elizabeth  street;  I  would  have  placed  him  over  near  that  gate. 

Counsel  for  the  accused: 

Were  you  asking  about  the  very  first  shot?  -% 

Assistant  judge-advocate: 
Yes,  sir. 

Counsel  for  the  accused: 
He  has  never  located  that. 

A.  I  am  speaking  of  the  dull  shot,  the  shot  that  I  associate  with  the 
call  that  was  made — the  call  that  **I  want  all  of  you." 

Q.  You  tiiink  the  man  that  fired  that  shot  and  the  man  that  made 
that  call  was  one  and  the  same  man? — ^A.  Yes,  sir;  I  feel  quite  certain 
that  the  man  that  made  that  call  made  the  shot,  because  the  shootiDg 
and  the  calling  came  from  the  same  direction. 

Q.  You  were  in  the  house  at  that  time  ?— A.  Yes,  sir;  in  the  admin- 
istration building,  but  my  window  wasn't  down. 

Q.  You  were  just  about  leaving  the  building  at  that  timet — A. 
Yes,  sir. 

Q.  And  how  far  is  your  door  to  your  room  from  this  window  in  your 
room  that  was  open? — A.  I  sh<^ld  judge  it  to  be  about  15  or  16  teet. 
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Q.  And  were  you  about  going  out  that  door  when  you  heard  this? — 
A*  I  heard  that  before  I  started  to  the  door. 

Q.  Howfarisyourbedfromthe  window?— A.  My  bed  was  right  at 
the  window. 

Q.  'And  you  dressed  right  there  on  the  edge  of  your  bed? — ^A. 
Yes,  sir. 

Q.  And  you  heard  this  shot  just  about  the  time A.  About 

the  time  I  was  getting  ready  to  leave. 

Q.  You  don't  know  whether  it  was  when  you  were  sitting  on  the 
bed  or  walking  toward  the  door? — ^A.  I  was  standing  on  the  floor, 
dressing. 

Q.  You  are  positive  as  to  the  exact  words? — ^A.  I  am  positive;  I 
will  never  forget  them. 

S.  Did  jou  hear  any  other  words? — ^A.  Those  are  the  only  words  I 
d  distinguish. 

(X  Did  you  hear  any  men  call  out  about  black  son-of-a-bitches? — 
A.  I  did  not  hear  that. 

Q.  Did  you  light  a  light  in  your  room  to  dress  by? — ^A.  I  did  not,  sir. 

Q.  When  did  the  bugle  sound? — ^A.  The  bu^le  soimded  soon  after 
the  first  shooting  commenced;  I  should  place  it  probably  thirty  sec- 
onds, I  should  think. 

Q.  After  the  first  shot? — ^A.  After  the  first  shooting  started. 

Q.  So  thirty  seconds  after  this  first  shot  that  you  heard  the  bugle 
started? — A.  It  seemed  to  me  about  that. 

Q.  Did  you  hear  any  more  than  that  one  bugle? — ^A.  I  don't  remem- 
ber hearing  but  one  bugler. 

Q.  Where  did  that  come  from,  apparently? — ^A.  From  the  direction 
of  me  guardhouse. 

Q.  How  many  times  did  he  sound  call  to  arms,  or  if  that  was  the  call 
to  arms  he  sotmded  ? — ^A.  Yes,  sir;  he  sounded  call  to  arms.  I  am  not 
certain  how  many  times  he  sounded  it. 

Q.  For  about  how  long  a  time  was  the  sound  of  the  bugle  kept  up : 
while  you  were  crossing  the  parade? — ^A.  No,  sir;  it  ceased  before  I 
left  the  building. 

Q.  Before  you  left  the  administration  building? — ^A.  Yes^  sir. 

Q.  And  the  bugler  didn't  sound  it  any  more? — ^A.  I  didn't  hear 
him. 

Q.  Did  you  hear  any  other  bugler  sound  it? — ^A.  No,  sir. 

Q.  What  did  jrou  do  wlien  you  left  the  administration  building? — 
A.  1  went  to  Major  Penrose's  quarters. 

Q.  How  did  you  go? — A.  I  went  in  rear  of  the  officers'  quarters. 

Q.  Show  the  court  on  the  map. — ^A.  (Witness  goes  to  map.)  I  went 
right  by  this  end  door,  and  right  down  here,  right  in  rear  of  these 

Quarters,  and  around  down  here;  I  think  the  last  qniiarters  are  Major 
enrose's,  on  the  left  (indicating  on  the  map  a  line  from  the  southern 
face  of  the  administration  building  southward  just  west  of  quarters 
12,  fence  in  rear  of  officers'  quarters  to  Quarters  A). 

S.  Did  you  walk  or  run  during  this  time? — ^A.  I  ran  as  rapidly  as  I 
d. 
Q.  When  you  got  to  Major  Penrose's,  what  did  you  do? — A.  I 
knocked  and  called  for  Major  Penrose. 

Q.  Did  anyone  respond  ? — A.  No  one  responded. 
Q.  No  one  at  aU? — ^A.  No  one  at  all. 
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Q.  Then  what  did  you  dol — ^A.  I  went  to  the  guardhouse. 

Q.  By  the  way,  how  long  were  you  knocking  at  the  door  there  t— 
A.  Not  but  a  very  few  seconds;  1  didn't  pause,  because  I  was  in  a 
hurry  to  find  the  major. 

Q.  Then  ran  to  the  Quarters? — ^A.  Yes,  sir. 

Q.  You  saw  Corporal  Wheeler  and  Sergeant  Reid  there  f — ^A.  Yes, 
sir;  besides  several  of  |;he  guards. 

Q.  At  what  point  during  your  run  from  the  administration  buildinj; 
to  the  guardhouse  did  the  bugle  cease? — ^A.  It  ceased  before  I  left 
the  administration  building. 

Q.  And  from  that  time  you  didn't  hear  it  any  more? — ^A.  I  didn't 
hear  the  call  any  more. 

Q.  Are  you  a  light  or  heavy  sleeper  I — ^A.  I  am  a  light  sleeper;  I 
wake  very  readily.  • 

Q.  So  you  are  certain  in  your  mind  that  that  first  shot  you  heard 
fired  that  night  was  the  first  shot  fired  in  the  vicinity  of  the  postt — 
A.  I  am  not  certain. 

Q.  What  has  been  your  experience  in  the  past  of  shots  fired  within 
a  couple  of  hundred  yards  from  you,  at  night  i  Are  they  apt  to  arouse 
you,  or  not? — A.  They  are. 

Q.  After  you  left  the  guardhouse,  I  beUeve  you  stated  you  met 
Lieutenant  Grier. — ^A.  Yes,  sir. 

Q.  Will  you  please  point  out  on  the  map  approximately^  where  it 
was  when  you  met  liim  ? — ^A.  (Witness  goes  to  map.)  I  met  Lieutenant 
Grier  just  about  here,  right  opposite  C  Company  oarracks  (indicating 
a  point  south  of  the  western  naif  of  C  Company  barracks  and  about 
oncrtliird  the  distance  across  the  parade). 

Q.  Now,  with  reference  to  this  voice  that  you  heard  call  out  three 
times,  '^  I  want  all  of  you,"  was  that  call  made  before  or  after  the  call 
to  arms  was  soimded  ? — ^A.  After  the  call  to  arms. 

Q.  Was  it  after  the  call  to  arms  had  ceased  t — A.  Yes,  sir;  the 
call  to  arms  had  ceased,  I  think,  when  I  heard  that. 

The  court  then  took  a  recess  until  3  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  judge-advocates,  tne  accused,  his  coun- 
sel, the  ^tness,  and  the  reporter  resumed  their  seats. 

Q.  (The  reporter  read  the  last  question.)  Did  you  hear  any  other 
sound  at  this  time  besides  this  voice?— A.  I  heard  the  scavenger's 
cart  nmning  around  the  building. 

Q.  From  which  direction  did  it  come? — ^A.  It  seemed  to  be  com- 
ing from  the  rear  of  B  Company  barracks;  seemed  to  be  running 
toward  the  Rio  Grande  River  to  get  out  of  the  way. 

Q.  In  front  or  in  rear  of  D  Company? — ^A.  I  could  not  tell. 

O.  Could  you  see  the  cart? — A.  I  could  not  see  the  cart^^  and 
could  only  hear  the  cart,  and  didn't  know  it  was  the  cart  until  the 
next  morning,  when  I  found  out  that  it  was  the  scavenger.  I  heard 
the  next  morning,  after  I  inquired,  that  it  was  the  scavenger. 

Q.  From  jrour  best  judgment  at  the  time,  or,  rather,  what  was 
your  impression  at  the  time,  that  the  cart  was  in  front  or  in  rear  of 
D  Company? — ^A\  My  impression  at  the  time  was  that  it  was  a  piece 
of  artillery',  and  I  wondered  where  the  town  people  got  a  (Catling  jjun 
or  same  other  piee^  of  artillery.    That  is  just  exactly  my  impression. 

Q.  It  wasn't  until  the  next  day  you  knew  it  was  the  scavengerl — 
A.  Yes,  sir. 
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Q.  Did  you  think  the  town  people  were  bringing  a  piece  of  artil- 
lery inside  the  post? — ^A.  Yes,  sir;  I  thought  they  were  bringing  in 
a  Catling  gun.  1  heard  the  wagon  running,  and  I  thought  it  was  some 
kind  of  artillery. 

Q.  What  kind  of  team  did  the  scavenger  xirive  to  this  cart! — ^A.  I 
think  he  had  one  mule,  I  believe. 

O.  From  the  noise  made  by  this  cart,  was  the  mule  running  or 
walking  t — A.  He  was  running. 

Q.  iSd  you  see  him  again  1— A.  I  did  not  see  him  that  night  at  alL 

Q.  YPliere  were  you  when  you  first  heard  the  cart? — ^A.  I  was  still 
in  my  room. 

Q.  How  long  was  this  before  you  left  your  room? — ^A^  Probably 
a  few  seconds,  or  it  might  have  been  half  a  minute. 

Q.  Beforeyouleft  your  room  you  heard  this  cart? — A.  Yes,  sir. 

Q.  And  it  was  then  in  the  direction  of A.  It  seemed  to  be 

running  toward  the  Rio  Grande  River,  down  in  the  rear  of  D  Com- 
pany barracks. 

Q.  To  the  best  of  your  recollection,  how  many  minutes  was  it 
after  this  when  you  left  the  administration  building? — ^A.  It  was 
right  away;  just  as  soon  as  I  could  get  my  clothes  on.  I  dressed  as 
fast  as  I  could. 

Q.  After  you  heard  this  wagon,  how  many  minutes  or  half  minutes 
was.it  before  you  left  the  administration  building?— A.  It  might 
have  been  half  a  minute  more. 

Q.  About  a  minute  altogether? — ^A.  Hardly  a  minute. 

Q.  The  animal  drawing  this  cart  was  apparently  going  at  a  gallop 
when  you  heard  it?— A.  Yes,  sir. 

Q.  It  was  going  very  rapidly,  was  it? — ^A.  Yes,  sir. 

Q.  And  you  heard  it,  to  the  best  of  your  recollection,  about  a 
minute  before  you  left  the  administration  building? — A.  Yes,  sir. 

Q.  Are  you  sure  it  could  not  have  been  two  minutes? — A.  No,  sir. 

Q.  Did  that  wagon  come  any  closer  to  the  administration  building 
than  C  Company  barracks? — A.  I  don't  know. 

Q.  If  you  were  there  for  another  minute  and  then  left  there  and  went 
down  toward  quarters  No.  12,  you  would  have  heard  the  scavenger 
cart  if  it  had  come  by  in  that  direction? — ^A.  If  it  had  come  up 
toward  Major  Penrose's  quarters — No.  12? 

Q.  If  it  had  come  by  the  administration  building? — ^A.  If  it  had 
come  toward  the  administration  building  while  I  was  there,  I  would 
have  heard  it. 

Q.  Or  over  toward  the  officers'  line,  would  you  have  heard  it? — 
A.  I  would  hardly  have  heard  it  there. 

Q.  It  isn't  any  farther  from  the  officers'  quarters  than  it  is  from 
the  administration  building? — A.  I  was  moving  at  a  run  and  the 
shooting  was  going  on  at  tne  same  time,  and  I  probably  would  not 
have  heard  the  cart.  I  heard  it  very  distinctly  while  1  was  in  the 
room,  because  I  was  still  paying  attention  to  the  sounds  I  heard. 

Q.  I  thought  you  were  dressing  as  rapidly  as  you  could? — ^A.  I  was 
dressing,  but  I  was  not  running  or  walKing. 

Q.  Can't  you  locate  this  cart  a  little  more  definitely  at  the  time 
you  first  heard  it? — A.  No  more  definite,  except  down  there  in  the 
rear  of  B  or  D  Company's  barracks;  I  couldn't  tell  which. 

Q.  How  is  it  you  can't  locate  that  any  more  exactly  when  you  can 
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locate  with  such  precision  the  voice  and  the  direction  in  which  the 
shots  were  fired  irom? — A.  I  haven't  located  that  with  any  more 
precision  than  I  have  the  cart.  I  said  the  man  I  heard  yellmg  was 
somewhere  about  the  gate  that  leads  out  on  EUzabeth  street.  T 
couldn't  say  exactly  the  point  he  was,  but  he  was  somewhere  near 
that  gate.  The  cart  was  somewhere  in  the  rear  of  B  Company  bar- 
racks.    I  could  not  locate  either  with  any  more  precision. 

Q.  You  said  something  about  a  shot  coming  from  some  building  up 
the  line. — ^A.  I  said  somewhere  near  them.  I  am  not  definite  about 
that. 

Q.  That  might  have  come  from  the  rear  of  C  Company  barracks — 
that  shot  ?^— A.  It  might  have  been  up  by  C  Company  barracks. 

Q.  Beingin  the  room,  you  couldn't  tell  exactly  !  It  might  have  been 
as  close  as  J3  Company  barracks? — ^A.  I  don't  think  it  was  as  dose  as 
B  Company  barracks. 

Q.  When  you  were  outside  you  could  locate  things  more  accu- 
rately than  when  you  were  in  the  house? — ^A.  I  think  I  could. 

Q.  And  you  could  hear  this  shooting  better? — A.  Yes,  sir;  I 
think  so. 

Q.  And  you  might  have  gotten  the  impression  that  the  shooting 
was  moving  nearer  to  the  post  from  the  fact  that  there  was  a  greater 
volume  of  firing? — ^A.  No.  As  I  stated  before,  the  shooting  seemed  to 
be  coming  toward  me  when  I  was  still  in  the  room,  and  it  seemed  to 
continue  to  draw  nearer  until  it  got  up  in  rear  of  B  Company  barracks; 
and  it  got  up  opposite,  in  rear  of  B  Company  barracks  before  I  left 
the  room. 

Q.  Is  it  not  true  that  the  firing  was  gradually  increasing  in  volume 
during  that  time? — A.  Yes,  sir. 

Q.  So  that  at  first  you  heard  a  single  shot,  which  you  thought  was 
off  at  some  distance? — ^A.  Yes,  sir. 

Q.  And  then  you  heard  some  scattered  shots  which  still  seemed  to 
be  otT  some  distance,  and  then  you  heard  some  more  that  seemed  to 
be  getting  nearer,  and  then  iust  as  you  left  the  administration  build- 
ing you  heard  some  firing  that  seemed  to  be  in  rear  of  B  Company 
barracks? — A.  Yes,  sir. 

Q.  And  during  this  time  the  firing  was  steadily  increasing  in  vol- 
ume, was  it  not? — A.  Yes,  sir. 

Q.  There  were  more  shots  at  the  time  you  left  the  administration 
building  than  there  were  previous  to  that  time,  were  there  noti— A. 
Yes,  sir. 

Q.  So  that  there  was  a  greater  volume  of  sound  in  the  airt — ^A. 
Yes,  siTe 

Q.  It  was  your  impression,  you  stated,  that  the  soimds  moved 
toward  j-ou? — ^A.  Yes,  sir. 

Q.  Are  you  willing  to  swear  that  that  could  not  have  been  an 
impression  formed  merely  because  of  the  increase  in  the  volume  of 
sound,  making  it  seem  to  you  that  the  shots  were  coming  nearer Y^ 
A.  Yes,  sir;  I  will  swear  at  the  time  that  that  was  not  on  account 
of  the  increase  of  the  vohime  of  sound. 

Q.  What  was  the  character  of  this  firing? — ^A.  Which  fiiring? 

Q.  This  firing  after  the  first  shot,  up  until  the  time  you  left  the 
administration  building.  Was  that  apparently  rifle  fire,  or  was  it 
revolver  fire? — ^A.  It  could  have  been  mixed.    I  heard  all  kinds  of 
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shots,  and  some  of  them  could  haye  been  rifle  shots  and  some  revolver 
shots. 

Q.  You  stated  a  while  ago  that  most  of  those  shots  were  from  h^h- 
power  rifles? — ^A.  Yes,  sir;  most  of  them  came  from  high-power  rims. 

Q.  And  there  were  only  isolated  single  scattered  shots  of  revolvers 
or  shotguns? — A.  It  sounded  Uke  now  and  then  I  could  hear  a  heavy, 
dull  report. 

Q.  Like  a  pistol? — A.  Not  Uke  a  pistol,  but  like  a  gun. 

Q.  Like  a  shotgun,  do  you  mean? — A.  It  didn't  sound  very  much 
like  a  shotgun,  but  more  like  some  gun  I  am  not  familiar  with. 

Q.  But  practically  all  of  this  firing  was  from  high-power  rifles? — ^A. 
I  said  most  of  it  sounded  like  that. 

Q.  How  long  have  you  been  in  the  service? — ^A.  My  twelfth  year 
continuous  service. 

Q.  Can't  you  tell  the  difference  between  rifle  fire  and  revolver 
fii'e? — ^A.  I  can  sometimes,  but  when  they  are  mixed  in  I  can  not 
tell  there  is  a  revolver  coming  in  with  the  others.  The  shots  didn't 
soimd  like  as  if  they  had  all  been  one  kind;  I  could  have  told  prob- 
ably it  was  mixed  ii  they  had. 

Q.  Did  the  rifle  fire  predominate? — ^A.  It  sounded  like  more  of  it. 

Q.  And  there  were  only,  as  you  stated  before,  occasional  pistol 
shots?— A.  I  could  not  state  pistol. shote;  but  there  were  occasional 
shots  that  did  not  soimd  like  rifle  shots  in  the  intervals. 

Q.  Were  you  more  or  less  confused  at  this  time  and  excited? — ^A. 
I  was  ereatly  excited  when  I  arose. 

Q.  lou  were  awakened  from  a  sound  sleep? — ^A.  Yes,  sir;  well,  I 
had  just  gone  to  sleep;  I  hadn't  been  in  bed  very  long. 

Q.  And  you  awoke  with  what  impression? — ^A.  I  woke  up  with  the 
impression  that  the  post  was  being  fired  upon. 

Q.  And  that  naturally  increased  your  excitement? — ^A.  And  this 
man  seemed  to  me  calling  for  the  lives  of  everybody,  further  increased 
my  excitement. 

Q.  So  that  any  opinion  you  formed  at  that  time  as  to  the  direction 
in  which  the  shots  were  must  have  been  formed  at  a  time  when  you 
yourself  was  under  a  considerable  strain  and  under  excitement?— A. 
1  es,  sir;  I  was  certainly  imder  excitement  at  the  time. 

Q.  On  the  way  down  to  the  guardhouse  you  stated  that  you  met 
Private  Harden,  or  saw  him? — ^A.  Yes,  sir. 

Q.  Where  was  that,  exactly? — ^A.  He  was  on  the  porch — under  the 
porch  of  the  post  exchange. 

Q.  Where  is  the  post  exchange  ? — ^A.  It  is  just  a  Uttle  way  from 
the  guardhouse. 

Q.  Which  side — south  or  north? — ^A.  South. 

Q.  South  of  the  guardhouse? — ^A.  Yes,  sir. 

Q.  Was  he  on  sick  report  at  that  time?— A.  I  think  he  was;  yes,  sir. 

Q.  Did  he  not  work  for  some  officer? — ^A.  I  don't  know,  sir, 
whether  he  did  or  not. 

S.  What  was  he  doing  at  the  post  exchange  at  12  o'clock  at  night 
er  the  porch  ?— A.  He  came  out  from  the  hospital,  I  suppose. 
Q.  How  far  is  the  hospital  from  the  post  exchange? — ^A.  The  hos- 
pital is  some  little  distance;  I  couldn't  tell  exactly. 

Q.  Is  it  20  yards  or  100  yards? — ^A.  It  is  more  like  a  hundred 
yards.  * 
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Q.  Is  that  your  best  recollection^  that  it  is  about  100  yards? — ^A. 
Yes,  sir. 

Q.  Did  he  tell  you  what  he  was  doing  there t — A.  No.  air;  he  sim- 
ply asked  me  what  was  the  trouble  ^oing  on  down  toero,  and  he 
wanted  to  go  down  there,  and  I  told  hun  not  to  go. 

Q.  How  was  he  dressed? — ^A.  He  was  dressed  in  pajamas;  hospital 
clothes. 

Q.  Did  he  have  any  shoes  on? — ^A.  I  didn't  notice. 

Q.  You  asked  him,  I  beUeve,  if  he  had  seen  Major  Penrose? — A. 
No.  sir;  I  don't  remember  asking  him  anything  about  that. 

Q.  When  you  got  to  the  guardhouse,  how  many  men  were  there? — 
A.  I  remember  seeing  the  sergeant  of  the  guard  and  the  corporal 
of  the  guard,  and  I  can  say  for  a  certainty,  only  twoprivates,  and  I 
couldn^  tell  how  many  more,  because  it  was  dark.  Tne  guards  were 
lying  prone  in  line  of  skirmishers,  and  I  couldn't  tell  how  many  there 
were. 

Q.  You  saw  two  privates  lying  prone? — ^A.  Yes^  sir;  I  saw  two 
privates  lying  prone. 

Q.  Did  you  see  any  more? — ^A.  It  was  dark,  and  I  couldn't  see 
any  more. 

Q.  How  close  were  you  to  Private  Harden? — ^A.  I  got  doae  enou^ 
to  speak  to  him. 

Q.  How  close  was  that? — ^A.  As  close  as  from  here  t6  you. 

Q.  You  passed  right  by  him? — ^A.  He  came  up  to  me  as  I  was 
nearing  the  guardhouse  and  inquired  about  this  disturbanoe,  and 
said  he  wanted  to  go  down  there,  and  I  told  him  not  to  go. 

Q.  Now,  when  you  met  Lieutenant  Grier  at  the  point  where  you 
indicated  a  few  moments  ago  on  the  map,  what  did  you  say  to  him  I — 
A.  I  asked  liim  wliere  was  Major  Penrose. 

Q.  How  close  did  you  get  to  Lieutenant  Grier  before  you  saw 
him? — A.  I  was  right  up  on  him  when  I  saw  him. 

Q.  Was  he  runnin«j  or  walking? — A.  He  had  about  come  to  a  walk. 

Q.  In  which  direction  was  he  going? — ^A.  Going  toward  C  Company. 

Q.  From  which  side  of  the  parade?— A.  He  liad  just  come  from 
the  officers'  Une,  1  tliink.  It  strikes  me  that  he  was  in  front  of  C 
Company  when  I  first  met  him,  near  about  the  front  of  C  Company, 
and  I  don't  recall  now  whetlier  he  was  walking  or  standing  stilL 


Q.  You  can't  state  as  to  that? — A.  No,  sir. 


^.  Did  he  state  that  he  had  seen  Major  Penrose? — A.  Yes,  air: 
I  asked  him  where  was  Major  Penrose,  and  he  told  me  where  to  find 
him. 

Q.  Now,  had  the  firing  uptown  ceased  at  this  time  or  not? — A. 
The  firing  was  still  going  en  uptown  when  I  reported  to  Major  Penrose. 

Q.  And  this  was  after  Lieutenant  Grier  had  left  Major  Penrose? 

Counsel  for  the  accused: 
One  moment.    That  may  be  beyond  the  witness's  knowledge. 

Q.  Then,  the  shooting  uptown  continued  for  how  many  minutes 
after  Lieutenant  Grier  toid  you  where  you  could  find  Major  renrosel — 
A.  I  should  think  it  continued  for  two  or  three  minutes;  probably 
more. 

Q.  And  Lieutenant  Grier  at  this  time  was  in  front  of  C  Company  t— 
A.  Yes,  sir.  '  • 

Q.  What  kind  of  a  night  was  this) — A.  It  was  dark. 
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Q.  Few  8tara  oat,  or  manyl — A.  I  don't  remember  noticing  the 
stars  at  aO. 

Q.  When  jon  reported  to  Major  Penrose,  I  belieye  you  stated  he 
was  about  midway  between  C  and  D  Ck)mpanies'  bairacks  and  slightly 
out  toward  the  parade  t— A.  He  was  on  the  parade  ground,  opposite 
the  interval. 

Q.  Did  you  hear  any  noise  as  if  the  men  were  getting;  out  of  bar- 
racks at  tms  time? — ^A.  The  men  were  getting  out  of  the  Dairacks  and 
were  lining  up.  Some  first  sergeants  were  calling  the  roll  and  some 
seemed  to  be  counting  fours. 

Q.  Did  you  hear  the  first  sergeant  of  Company  R  for  instance,  call- 
ing the  roll,  or  was  it  CI — ^A.  f  don't  know  now;  1  wouldn't  be  posi- 
tive; I  think  it  was  B  Company. 

Q.  At  any  rate,  one  of  the  companies) — A.  One  of  the  companies 
seemed  to  l>e  calling  the  roll.  I  know  it  wasn't  C  Company,  because 
I  was  very  near  to  C  Company  at  the  time,  but  it  was  some  company 
up  the  line  caUing  the  roll,  and  I  think  it  was  B  Company. 

Q.  You  are  positive  it  wasn't  Ct — ^A.  Yes,  sir. 

d.  And  you  think  it  was  B,  though  it  might  have  been  Dt — 
A.   1  es,  sir. 

Q.  Did  you  hear  the  first  sergeant  or  did  you  hear  a  voice  calling 
out  the  names  of  these  men  and  hear  them  reply,  ''Here,"  in  this 
company! — ^A  It  was  only  for  a  second.  I  might  have  heard  one 
answer,  probably;  I  did  not  stay  there  a  second. 

Q.  You  said  you  heard  the  first  servant  calling  the  roll? — A.  I 
heard  him  callii^  something;  it  sounded  like  he  was  calling  the  roll. 
I  simply  went  on  and  reported  to  Major  Penrose,  and  asked  his  per- 
mission to  ^o  in  the  barracks  and  get  some  arms  myself.  I  didn't 
make  any  close  investigation  as  to  wnat  was  going  on  among  the  men 
in  the  confusion. 

Q.  Did  you  hear  somebody  calling  a  roll  there? — ^A.  It  seemed  to 
me  like  some  of  the  first  sergeants  was  c^nga  roll. 

Q.  Which  company  did  you  go  into? — ^A.  Went  into  C  Companj. 

Q.  Where  was  the  quartermaster-sergeant?— A.  I  don't  know,  sir; 
I  couldn't  find  him. 

Q.  Who  gave  you  a  rifle  ? — ^A.  Sergeant  Brawner,  in  charge  of  quar- 
ters. He  (Erected  the  room  orderly,  I  think  it  was  Private  Jefferson, 
of  C  Company,  to  give  me  a  rifle  and  ammunition. 

Q.  The  box  of  ammunition  was  already  opened  when  you  got 
there  ?-^A.  I  didn't  see  the  box;  the  ammunition  was  handed  me  on 
the  staircase. 

Sin  what  form  was  this  ammunition? — ^A.  In  the  bandolier,  all 
eup. 

Q.  Were  there  any  lights  in  the  barracks? — ^A.  There  seemed  to  be 
a  little  light. 

Q.  Where  from? — ^A.  It  might  have  been  a  lantern;  I  couldn't  tell 
from  what  source  it  came. 

Q.  Did  you  see  any  lantern  there? — ^A.  I  did  not  see  any  lantern. 

Q.  If  vou  saw  this  light,  can^t  you  tell  us  from  where  it  came? — 
A.  It  didn't  seem  to  be  enough  light  to  be  from  a  pendant  light.  That 
is  the  reason  I  suppose  it  was  a  lantern. 

Q.  Was  the  upstairs  in  total  darkness  at  that  time? — A.  I  didn't 
get  upstairs;  I  got  halfway  up  the  stairs  and  then  Sergeant  Brawner 
came  up  to  me  and  I  asked  nim  where  the  quartermaster-sergeant 
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wflft— Sergeant  McMuiray — and  he  told  me  he  was  down  at  the  store- 
room, and  I  went  down  to  the  storeroom  and  the  storeroom  seemed 
to  be  locked,  and  then  I  went  back  and  Serge^mt  Brawner  told  this 
man  to  hand  the  sergeant-major  a  rifle  and  a  bandolier  of  ammmiition. 
I  did  not  go  upstsurs  at  all;  I  only  went  halfway  upstairs;  I  stopped 
midway  between  the  top  and  bottom  of  the  steps. 

a  What  was  C  Company  doing  at  that  time»-A.  They  were  out 
m  Ime. 

Q,  Were  all  the  men  dressed! — ^A,  Some  of  them  didn't  have  on 
any  top  shirts;  some  had  on  blouses  and  some  didn't* 

Q,  Did  you  meet  any  other  men  in  the  quarters  when  you  went  half- 
way up  the  stairs? — A,  I  don^t  remember  seeing  anybody  but  Ser- 
feant  Brawner,  who  was  in  charge  of  quarters,  and  the  room  orderly, 
Vivate  Jefferson. 

Q,  How  long  was  it  from  the  time  you  heard  the  first  shot,  to  the  beat 
of  your  recollection,  until  tins  sergeant  gave  you  a  rifle  and  ammuni- 
tion! — A,  I  should  place  it  at  probably — ^it  might  be  six  minutes; 
not  much  more  than  that. 

Q.  How  long  after  this  was  it  that  the  firing  uptown  ceased? — ^A* 
The  firing  uptown  ceased  while  I  was  getting  this  rifle  and  ammuni- 
tion, because  when  I  came  out  I  remember  Iheard  no  more  shooting. 
^  Q.  What  was  the  nature  of  the  latter  part  of  the  firing — was  it 
rifle  fire  or  was  it  mixed  fire?— A,  It  was  at  such  a  distance  from  me 
that  I  couldn*t  tell  much  about  it;  the  only  thing  I  could  teU  about 
it  was  that  it  wjis  in  volleys — heavy  volleys. 

Q,  The  last  firing  you  heard  then  I — A*  Was  heavy  volleys. 

Q.  Were  they  f&ed  with  precision,  as  soldiers  fire  them  on  the 
range  l~ A.  They  seemed  to  be  fired  with  precision* 

Q.  That  was  the  last  firing  you  heard?— A.  Yes,  sir. 

Q.  You  never  heard  any  shots  at  aU  after  thatl^A,  No,  sir, 

Q.  So  that  this  shooting  began  with  one  shot  and  gr.ulu?illy 
iucrensed  up  to  a  pretty  heavy  rifle  fire,  with  occasional  pistol  shots 
mixed  in  it,  until  in  the  end  nothing  but  heavy  volleys  uptown^— A. 
I  couldn't  say  occjisional  pistol  shots  because  1  don^'know  but  wh&t 
there  might  have  been  other  gims  than  pistols  in  the  shooting. 

Q.  Now,  with  reference  to  the  order  given  by  Major  Penrose,  '*  Do 
not  shoot  until  I  give  the  order" — did  you  hear  that  order  given  I — 
A*  I  did,  sir. 

Q.  To  whom  was  it  given  ? — A.  It  was  given  to  the  battahon  in 
line  of  skirmishers. 

Q.  Did  he  call  it  out  in  loud  enough  tone  to  be  heiird  by  every- 
body?—A,  Yea ,  sir, 

(J.  Were  those  his  exact  words,  "Do  not  fire  a  shot  until  I  give 
orders  1" — A,  "Until  I  give  the  command." 

Q.  It  wasn't  addressed  to  any  ofliceis  nearby,  but  was  addressed  to 
the  battalion? — A  Yes,  sir, 

Q.  Did  you  yourself  walk  along  that  wall  that  night? — A,  I  walked 
some  distance  along  the  wall. 

Q.  Was  it  light  or  dark  along  the  wall  ? — A.  It  was  light  up  near 
the  gate  where  that  lamp  was  at* 

Q.  As  a  matter  of  fact,  after  you  passed  to  the  eastward  of  the  rear 
of  B  Company — to  the  eastward  of  the  oil  house  ami  to  the  rear  •  *f  B 
Company— was  it  not  dark  down  there! — ^A,  Yes,  sir;  it  was  uiirk 
down  there. 
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Q.  But  in  the  immediate  Ticimtj  of  the  gate  it  was  %htt-—^  Yes, 
air. 

Q.  There  were  two  oil  lamps  there,  I  believe  I — ^A.  Yes,  sir. 

Q.  What  time  did  the  patrol  leave!  Did  you  look  at  your  watch 
then? — ^A.  No,  air;  I  did  not.  I  couldn't  teU  exactly  what  time  they 
left. 

Q.  How  long  were  they  gone  I — A.  I  don't  know  exactly;  I  couldn't 
say  as  to  that. 

Q.  You  were  there  when  they  left  and  when  they  returned!  I 
refer  to  the  patrol  commanded  by  Captain  Lyon  of  D  Company. — A. 
Yes,  sir;  I  was  there  when  they  feft  and  when  they  returned. 

Q.  Can  you  approximate  the  length  of  time  they  were  gone ! — ^A.  I 
would  place  it  at  less  than  an  hour. 

Q.  1  ou  stated  that  this  patrol  was  accompanied  upon  its  return  by 
Mayor  Combe  and  his  brother !— A.  Yes,  sir. 

Q.  Doyourefertohisbrother,  Dr.  Joseph  Combe! — ^A.  I  think  that 
is  his  name;  yes,  sir. 

Q.  How  close  were  you  to  Dr.  Joseph  Combe  when  he  made  the 
statement  with  reference  to  some  Mexicans!— A.  I  was  probably 
about  10  yards  from  him. 

Q.  Where  was  Major  Penrose  at  this  time! — ^A.  I  think  he  was  off 
talking  to  the  mayor  at  the  time. 

Q.  You  think  he  was  oflf  talking  to  the  major! — ^A.  Yes,  sir. 

Q.  About  how  far  were  the  mayor  and  Major  Penrose  from  you! — 
A.  I  don't  remember  exactly;  probably  about  15  or  20  yards. 

Q.  You  could  see  them,  however! — ^A.  Yes,  sir. 

Q.  How  far  were  you  yourself  from  this  gate! — ^A.  I  was  standing 
very  near  the  gate  then — not  more  than  10  or  12  yards  from  the  gate. 

Q.  So  vou  were  10  or  12  yards  from  the  gate  and  Major  Penrose! 
What  did  you  say? — ^A.  Probably  15  or  20  yards  from  me. 

Q.  And  this  Dr.  Joseph  Combe  was  talking  to  whom!-^A.  I  don't 
remember  now  exactly  to  whom  he  was  talking.  I  think  Captain 
Lyon  was  with  him,  and  I  don't  know  what  other  officers  were  near. 
I  thought  some  of  the  other  officers  were  there.  I  am  not  positive 
now. 

Q.  Just  give  his  exact  words  as  you  recollect  them  now. — ^A.  You 
mean  the  words  of  the  mayor's  brother! 

Q.  Yes.  Tell  us  all  you  overheard. — ^A.  I  heard  him  sav^  "I 
jumped  this  bunch,  and  I  thought  it  was  a  band  of  Mexicans  makm^  a 
raid  through  the  town."  Then  I  heard  him  say  that  he  and  lis 
brother,  the  mayor,  had  just  addressed  a  mob  of  about  300  over  there 
and  directed  them,  or  reauested  them,  to  disperse  and  go  home.  As 
near  as  I  can  remember  tnat  is  the  substance  of  what  he  said. 

Q.  To  what  did  he  refer  when  he  said,  **I  jumped  this  bunch,  and 
I  thought  it  was  a  band  of  Mexicans!" — ^A.  He  referred  to  Company 
D,-of  the  Twenty-fifth  Infantry,  commanded  by  Capt.  Samuel  r. 
Lyon. 

Q.  So  he  didn't  have  any  reference  to  the  people  who  did  the  shoot- 
ing!— ^A.  No,  sir;  he  simply  had  reference  to  Captain  Lyon  and  his 
company.  That  is  who  I  understood  he  had  reference  to.  He  was 
standing  right  by  Captain  Lyon  and  D  Company  at  this  time,  and  he 
said,  "I  jumped  this  bunch " 

Q.  So  you  don't  want  to  give  the  impression  to  the  court  that  you 
overheard  Doctor  Combe  state  that  he  ''jumped  a  bunch  that  he 
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thought  was  a  band  of  Mexicans"  and  that  he  thought  were  the  peo- 
ple that  did  the  shooting,  but  that  he  had  reference  to  Captain  Lyon^a 
company? — A*  He  had  reference  to  Captain  Lyon's  company  when 
he  spoke.  He  thought  that  Captain  Lyon  and  his  company— t'om- 
pany  D,  Twenty-fifth  Infantry — was  making  a  raid  through  town* 
That  is  the  way  I  got  the  impression. 

Q*  And  he  said  he  thought  '*that  bunch  ^' — that  is,  Captain  Lyon's 
company — —A,  Was  a  band  of  Mexicans 

Q,  Making A.  A  raid  through  the  town* 

Q.  You  are  positive  that  Dr.  Joseph  Combe  said  that! — A,  Yes^  sir, 

Q.  To  Captain  Lyon? — A.  Yes^  sir, 

Q.  And  to  who  else? — ^A.  I  do  not  remember.  I  could  not  name 
the  other  officers  who  were  there^  but  I  am  quite  certain  Captain  Lyon 
was  there. 

Q.  Those  roll  calls  you  heard  over  in  front  of  the  barracks — you 
stated.  I  believe,  you  only  heard  one  first  sergeant  calling  the  rolf  t — 
A,  I  think  one  was  all  that  I  heard  calling  the  roll, 

Q.  You  are  not  sure  whether  that  was  in  C  Company  or  B  Com- 
pany?—A,  I  am  quite  certain  it  wasn't  in  C  Company,  because  I  was 
near  enough  to  know  if  it  had  been  C  Company,  I  would  have  been 
positive;  but  it  was  some  diatance  up  the  line.  That  is  the  reason  I 
canH  be  positive- 

Q.  How  long  was  C  Company  there  after  you  went  after  the  gun  t — 
A,  They  left  while  I  was  in  getting  the  gun. 

Q,  I  thoi^ht  you  said  when  you  came  out  C  Company  was  still 
there, — A,  They  left  and  went  along  the  wall  and  were  in  line  of 
skirmisliers  before  I  ffot  out.  When  I  got  out,  they  had  all  gone 
around  to  the  wall.  They  left  while  I  was  in  the  barracks,  and  they 
were  stationed  in  line  of  skirmishers  around  the  walh 

Q,  Did  you,  when  testifying  before  Colonel  Lovering.  state  in  reply 
to  a  question,  '*What  enlisted  men  did  you  see  before  the  firmg 
ceased  1 — A*  I  saw  the  man  that  I  have  named  and  one  patient  in  the 
hospital— I  am  not  certain  what  his  name  was^was  of  Company  B, 
standing  on  the  porch  in  night  clothes.  And  I  saw  very  nearly  the 
whole  or  Company  C.  Serjeant  Brawner,  Company  C.  I  couldn't  name 
anv  more  names,  ColoneL  I  saw  a  crowd  of  men^  and  there  was  no 
roll  call  made,  and  I  wouldn't  like  to  say  I  saw  tins  one  or  the  other, 
because  there  was  no  roll  call  made  at  tfie  timci  and  I  don't  know  the 
names  of  all  the  men?*' — A.  I  didn^t  state  that  I  did  not  know  the 
names  of  all  the  men,  I  told  him  I  wouldn't  like  to  call  the  names  of 
the  men  on  account  of  no  roll  being  called  at  the  time,  and  there  was 
I  nothing  to  fix  my  mind  on  any  one  man.  I  didn't  want  to  call  the 
names,  because  I  was  too  familiar  with  several  of  their  names;  because 
1  was  liable  to  call  their  names  from  memory, 

Q*  So  you  are  mistaken  if  you  said  you  didn't  hear  any  roll  call! 
You  did  near  a  niU  call  that  night? — A.  I  didn't  state  in\ha!  state- 
ment to  Colonel  Lovering  that  there  was  no  roll  call  at  all.  I  stated 
there  was  no  roll  call  in  C  Company. 

Q,  How  was  this  statement  taken  down  before  Colonel  Lovering  I 
Was  it  taken  down  by  a  stenographer? — A.  Yes,  sir;  I  think  so.  I 
wasn't  allowed  to  reacl  it  over,  and  if  I  had  have  been  I  would  have 
corrected  that  statement,  and 

Q.  Never  ndnd  entering  into  explanations  about  it. 
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Counsel  for  the  scoused: 

I  think  the  witnesB  has  a  right  to  explain  any  discrepancy  that  comes  up  in  hb 
evidence  without  being  cat  off. 

The  presiding  officer: 

Yes;  the  witness  may  explain. 

A.  My  reason  for  not  giving  the  names  of  Company  C  was,  as  I  told 
him,  because  there  was  no  roU  ever  called  in  Company  C  at  that  time 
and  I  was  afraid  to  say  that  I  saw  this  one  or  that  one  for  fear  I  might 
mention  the  name  of  some  one  that  was  not  present.  It  wasn't  because 
I  didn't  know  the  names,  but  was  because  I  was  afraid  to  call  the 
names  from  memory. 

Q.  By  stating  '^t  saw  a  crowd  of  men  and  there  was  no  roll  call 
maae,"  what  do  you  mean  by  that? — ^A.  I  had  reference  to  C  Com- 

Eany,  Twenty-fifth  Infantry.  The  first  question  he  asked  me  was. 
e  asked  me  what  men  did  you  see  before  the  firing  ceased.  I  namea 
several  individuals,  and  then  I  said  I  saw  most  all  of  C  Company;  and 
he  said  name  some  of  them  by  name,  and  then  I  started  on  ana  made 
this  explanation  I  have  just  given. 

Associate  counsel  for  the  accused: 

May  it  please  the  court,  that  is  his  full  answer  as  recorded  here  in  this  report. 

Q.  When  did  you  get  the  rifle  from  the  quartermasternsergeant  of 
Company  C? — ^A.  After  the  shooting  was  over. 

Q.  You  returned  the  rifle  at  that  time? — A.  Yes,  sir;  after  I  had 
been  dismissed  by  the  commanding  officer  I  went  to  C  Company  bar- 
racks and  handed  back  the  rifle  and  the  rifle  ammunition  and  was 
issued  a  revolver  and  revolver  ammimition. 

Q.  Now,  with  reference  to  this  bugle  call  that  you  heard,  I  would 
like  for  you  to  be  as  definite  as  you  can  and  state  when  you  first  heard 
it  and  when  it  enHed.  Where  were  you  at  these  different  times? — ^A. 
I  was  in  my  room  dressing  when  I  heard  the  bugle  call,  and  the  bugle 
ceased  before  I  left  my  room. 

Q.  And  you  didn't  hear  it  any  more? — ^A.  No,  sir. 

O.  Did  you  at  any  time  ever  look  for  bullet  marks  on  the  bar- 
racKs? — ^A.  I  did. 

Q.  With  what  result?— A.  I  didn't  find  any. 

Q.  Did  you  examine  the  sides  of  the  barracks  toward  town? — 
A.  I  did. 

Q.  Did  you  examine  that  very  carefully? — A.  I  simply  passed 
around  there  and  didn't  see  any  marks  of  any  bullets. 

Q.  Did  you  ever  hear  of  anyone  finding  any  bullet  marks  on  the 
barracks? — ^A.  A  private  of  Company  B  told  me  that  a  bullet  broke 
a  window  in  the  oarracks  and  Private  Perkins,  of  Company  C,  told 
me  that  several  bullets  struck  in  the  shingles.over  his  head  where  he 
was  sleeping. 

Q.  Did  anyone  ever  see  those  bullet  holes? — ^A.  I  don't  know 
whether  they  did  or  not. 

Q.  Did  you  ever  see  that  broken  window? — ^A.  I  did  not,  sir.  The 
broken  window  was  not  called  to  my  attention  until  after  I  had  left 
Fort  Brown. 

Q.  Were  you  in  the  company  at  the  time  Major  Penrose  examined 
ibe  barracks? — ^A.  No,  sir. 
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Q.  Did  you  see  him  examma  the  barracks  at  that  timet — A.  I  did 
not,  sir. 

Q,  Were  the  sergeant  of  theguard,  Sergeant  Reid,  and  the  cor- 
poral of  the  guard  J  Corporal  Wlieeler,  regularly  detailed  from  the 
admtant*s  office  for  guard  that  night?— A,  Yes,  sir, 

Q.  You  had  charge  of  that  roster  yourself  i — A,  Yee,  sir* 

Q,  So  that  was  just  in  the  ordinary  course  of  events  that  those  two 
men — noncommissioned  officers — ^happened  to  be  on  guard  that 
night  ?^A.  Yes^  sir. 

Q.  Did  the  sergeant  of  the  guard,  when  you  reached  the  guard- 
house, give  you  any  information  relative  to  Major  Penrose  I — A.  He 
said  he  hadn*t  seen  him. 

Q,  Did  he  say  anything  as  to  havinjg  received  any  orders  from 
him  or  k»ew  where  ne  was?~A.  No,  sir.  I  asked  lum  where  was 
the  commanding  officer,  and  he  said^  **I  don't  know,"  and  I  asked 
him  where  was  Uie  officer  of  the  day  and  he  said,  ''I  don't  know/' 

Q.  And  the  bugle  had  ceased  at  this  timel^ — A.  Yea,  sir;  the  bugle 
ceased  before  I  left  the  administration  building* 

Q.  Did  you  have  any  further  conversation  with  the  sergeant  of 
the  guard I^A*  No,  sirj  no  more  than,  as  he  started  off  with  one  man 
to  go  up  the  parade  ground  I  started  along,  too,  and  he  looked 
around  and  said,  '*  Where  are  you  going!"  and  I  said,  **This  is  the 
sergeant-major,"  and  he  said>  Excuse  me,  1  tlioug!it  it  was  one  of 
the  guard." 

Q,  Now,  to  go  back  to  this  conversation  between  Mayor  Combe 
and  Major  Penrose  near  the  gate:  Were  you  not  close  enough  to  over- 
hear any  of  it?^A.  No,  sir;  I  was  not* 

Q.  You  didn't  overhear  anything  that  was  said? — A.  No,  su**  I 
did  not  try  to  get  close  enough  to  hear,  because  the  mayor  indicated 
to  Major  Penrose  that  he  wanted  to  speak  to  liim  privately,  and  I 
witlidrew  a  respectful  distance. 

Q.  But  aside  from  that  you  were  near  the  commanding  officer  most 
of  the  time  1— A.  Yes^  sir;  with  the  exception  of  the  time  I  was  sent 
away  to  find  Captain  Macklin  and  to  get  the  gun. 

Q,  I  believe  I  asked  you  as  to  your  appointment  as  sergeant-major, 
as  to  the  datel^A.  I  am  not  positive  as  to  the  date  1  received  my 
warrant,  but  I  was  appointed  May  9,  1906* 

Q.  Battalion  sergeant-majors  are  appointed  by  regimental  com* 
manders  after  or  upon  recommendation  of  battalion  commanders,  are 
they  not?— A.  I  think  so;  yes,  sir. 

Q.  Did  you  hear  any  bullets  flying  over  the  post  while  you  were 
travehng  aoout  the  post  that  night  I^A.  I  heard  no  bullets  at  all,  sir. 

QUESTIONS   BY  THE   COUET. 

(J,  Can  yon  state  whether  jou  experienced  that  a  race  feeling 
existed  in  the  town  of  Valentme,  Nebr.,  or  not,  between  the  whit© 
and  colored  people?  I  mean  m  regard  to  social  matters. — A,  The 
race  feeling  in  the  town  of  Valentine,  as  regards  social  matters- 

Counsel  for  the  accused: 

We  have  no  objection  to  it^  but  wb  want  to  lateipofie  the  gtatement  thai  we  don' I 

lee  that  that  haa  any  bearing  on  this  case. 
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I— A,  I  hmTft 
Fort  Brt/wu^  neftr  Broimft- 


rTaant,  bmr  laog  lu^r^  jw  bees  s  ib«  ier«iaet— A.  Twenty-* 
'para,  sir,  and  fir^  a 
'  IitTT  long  hmr^  T^a  ^ 
^t  quaru 

_:t^;ftnt,  have  jTsa  er« 
*— A.  Yes,  dr. 
^v   en  didjw  oerra  tboe  f— ^  I  wami  thm  frniD  lb«  22d  of 
S^imlirtteliiaf; 

riod  im  dotf  a»pii|^BBiiBiBMii»«BpiMitl— A.  Ywt  fir 

Adlwlifi«««itt«^Mii«fltepMtfltll»tltMl-A.  ihjar 

Ee  wv  in  cooHaad  4tane  A»  aoHlb  nf  Aiigwit  m  lm%  ^  tiw 
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the  relations  and  conditions  in  the  South;  they  were  perfectly  familiar 
with  them  before  they  came  down  here, 

Q.  But  serrice  in  Brownsrille  was  not  popular  with  the  Twenty- 
fifth  Infantry? — ^A.  A  great  many  men  would  rather  have  been  else- 
wherej  while  at  the  same  time  there  were  many  m^i  who  were  willing 
to  put  up  with  the  hardships  to  get  to  soldier  in  some  little  town,  they 
I  had  been  so  far  West  so  long. 

Q.  But  as  a  general  thing  the  men  did  not  feel  any  kinder  disposed 
toward  the  town  people  than  the  town  people  did  toward  themf — 
A,  I  couldn*t  saj  that  they  did. 

(At  request  of  counsel  for  the  accused  the  reporter  read  the  follow- 
ing question  and  answer  from  the  examination  by  the  court:  **Q. 
Do  you  know  whether  or  not  there  existed  a  feeling  of  resentment, 
for  any  cause,  against  the  people  of  Brownsville  on  the  part  of  the 
command  at  Fort  Brown,  or  any  part  of  it  I — ^A.  I  do  not,  sir/*) 

Counsel  for  the  accused: 

I  would  like  to  have  the  court  or  whoever  asked  that  question  to  fix  the  time,  or 
permit  the  witness  to  answer  the  queetion  aa  to  what  time  he  referred  to. 

The  presiding  officer: 

I  don't  know;  I  presume  it  was  prior  to  thk  troublt. 

Counsel  for  the  accused: 

We  would  like  to  have  it  straightened  up,  hecause  we  don*t  know  what  it  refeis  to, 
I  will  just  fitiaighten  it  out  by  questionliig  the  witneag. 


I 


EEDmEOT  EXiLBONXTION. 


QTTEBTIONS   ST  COUNSEL  FOB  THE  ACCUSKD, 


Q,  Sergeant,  in  answering  that  question,  did  yon  haTe  m  muad  the 
service  of  the  men  in  BrownsTille  previous  to  the  night  of  tlie  13th 
and  14th  of  August? — A.  Yes,  air* 

Q»  And  not  the  feeling  after  that? — A,  No,  sir;  I  liad  no  reference 
to  the  feeling  after  that. 

Counsel  for  the  accused: 


H 


I  would  like  to  have  the  question  read,  incltidin 
from  the  book  entitled  "  Browiiflvine  Affray,"  a^ke 


'  the  question  and  answer  quoted 
I  by  the  aaeistant  judge-advot^te. 


(The  reporter  read  the  question  as  recorded  on  page  16S2  [792], 
being  the  last  question  thereon), 
(Witness  excused,) 

RowLAMn  OsBOBN,  post  quartermaeter-sergeant,  United  States 
Army,  a  witness  for  the  accused,  was  then  duly  sworn,  and  testMed 
as  follows: 

Qumenoiia  by  thm  Ju^oi-ADTOCAfs. 

S.  Please  state  your  name,  rank,  and  present  station  1 — A,  Row- 
Osbonip  post  quartermaster-sergeant,  Fort  Sam  Houston,  Tex. 
Q,  Do  you  know  the  accused  ?    fi  so,  state  who  ha  is^ — ^A,  Major 
Penrosei  sir;  Tweatj-fifth  Infantry. 
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DnUSOT  EXAMINATION. 
QUBSnONS  BT  COUN8BL  VOB  THB  ACCUSED. 

Q.  Sergeant,  how  long  have  you  been  in  the  service? — ^A*  Twenty- 
eight  y^&rs,  sir,  and  five  montKs. 

Q.  How  long  have  you  been  a  quartermaster-sergeant? — ^A.  I  have 
been  a  post  aimrtbimaster-sergeant  twenty-one  years,  eleven  months, 
and  twenty  aays. 

Q.  Sergeant,  have  y;ou  ever  served  at  Fort  Brown,  near  Browns- 
ville, Tex.? — ^A.  Yes,  sir. 

Q.  When  did  you  serve  there? — ^A.  I  served  there  from  the  22d  of 
June,  1906,  until  the  1st  of  November,  1906. 

Q.  Were  you  there  during  the  month  of  August,  1906  ? — ^A.  Yes,  sir. 

Q.  And  on  duty  as  post  quartermaster-sergeant? — A.  Yes,  sir. 

Q.  And  who  was  in  command  of  the  post  at  that  time?— A.  Major 
Penrose,  sir;  that  is,  a  portion  of  the  time. 

Q.  He  was  in  command  during  the  month  of  August  so  long  as  his 
command  remained  there?— A.  Yes,  sir. 

Q.  What  companies  were  on  duty  there  at  that  time? — ^A.  Com- 
panies B,  C,  and  D  of  the  Twenty-fifth  Infantry,  sir. 

Q.  Where  did  you  live.  Sergeant,  at  that  time,  with  respect  to  any 
house  that  you  want  to  name f— A.  Quarters  No.  13,  sir. 

Q.  It  doesn't  appear  on  this  plat? — ^A.  No,  sir;  13  is  right  opposite 
the  pump  house;  there  is  nothing  on  there  beyond  the  hospital. 

Q.  That  that  is  marked  ''13^  ought  to  be  **B"?— A.  That  ought 
to  be  B,  that  one  down  there. 

Q.  Your  house  is  known  as ^A.  Officers'  quarters.  No.  13. 

Q.  And  now  occupied  by  noncommissioned  officers,  or  was  at  that 
time? — ^A.  Yes,  sir. 

Q.  Your  quarters  faced  the  stables  and  were  back  of  what  is  known 
as  the  lagoon?— A.  Were  beyond  the  stables  and  beyond  the  pump 
house  ana  on  what  is  known  as  the  lagoon. 

Q.  (Counsel  hands  witness  plat.) 

(Counsel:  Witness  says  he  lived  in  No.  13,  which  is  to  the  south- 
east of  the  guardhouse,  and  on  this  particular  plat  there  are  two 
houses  indicated  as  being  close  together  and  marked  "Noncommis- 
sioned officers'  quarters,"  situated  between  what  is  marked  "  Cav- 
alry barracks"  and  "Pump  house"  and  facing  toward  one  of  the 
ola  cavalry  stables.) 

Counsel  for  the  accused: 
I  would  like  to  clear  up  with  this  witness  about  that  road  in  front  of  the  guardhouse 

Q.  Sergeant,  is  there  any  road  in  front  of  the  guardhouse  here, 
which  is  the  building  just  to  the  west  of  the  building  marked  "A?'' 
(Indicates  on  plat.) — ^A.  No,  sir. 

Q.  Is  there  any  kind  of  a  road  that  goes  up  to  the  guardhouse  from 
the  general  direction  of  the  hospital  ? — A.  There  is  a  place  where 
they  can  enter  with  carts — ^for  poUce  carts  and  pohce  purposes — but 
they  can't  go  any  farther  than  that  (pointing  on  plat);  there  is  a 
ditch  there. 

Q.  There  is  a  ditch,  then,  on  the  northern  side  of  the  guard- 
house?— ^A.  It  is  southwest  oi  the  guardhouso. 
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Q.  What  was  tiia  condition  of  these  barracks  at  that  time;  what 
did  you  see  there?— A.  I  saw  a  lot  of  cast-oflf  uniforms^  old  shells, 
some  ammimition,  some  belts  scattered  around. 

Q.  Did  you  see  any  bandoliers! — ^A.  Yes,  sir;  quite  a  nimiber  of 
them. 

Q.  About  how  many  uniforms  did  jon  see  throwing  around,  and 
what  uniform  was  it? — ^A.  It  was  principally  khaki  unnorm,  sir:  and 
I  presimie  there  were  on  an  average  of  10  uniforms  to  a  set  or  bar- 
racks. 

Q.  Did  you  formulate  an  idea  of  how  many  of  the  other  articles 
you  mentioned  there  were  throwing  aroimd  the  barracks? — ^A.  No, 
sir;  I  didn't  ]^ay  any  attention;  there  were  some  caps  hanging  up 
there  and  some  old  dress  coats,  and  here  and  there  a  pair  of  dress 
trousers;  principally  they  were  khaki  trousers.^ 

Q.  About  the  sheUs  and  cartridges  you  noticed? — ^A.  There  were 
quite  a  number. 

The  judge-advocate: 

I  will  have  to  object  to  this  class  of  examination;  there  has  been  nothing  said  about 
shells  or  cartridges;  I  object  to  that  particular  question;  it  is  leading. 

(At  request  of  counsel  the  question  and  answer  objected  to  were 
read.) 

Counsel  for  the  accused: 
I  confess  I  am  in  the  dark  as  to  what  the  judge-advocate  objects  to. 

The  judge-advocate: 
Read  the  objection  to  counsel. 

(The  reporter  here  read  the  objection.) 

(The  reporter  was  then  requested  by  coimsel  to  read  the  following 
answer  by  the  witness:  "A.  I  saw  a  lot  of  cast-off  uniforms,  old  shells, 
some  ammunition,  some  belts  scattered  aroimd.") 

The  judge-advocate: 

I  misunderstood  the  testimony;  the  objection  is  withdrawn. 

Q.  About  how  many  shells  would  you  say  you  saw  in  those  bar- 
racks?— ^A.  I  suppose,  sir,  about  500  in  each  barracks.  They  were  in 
boxes  sitting  around. 

Q.  You  say  you  saw  some  ammunition.  Can  you  give  us  an  idea 
of  how  much  of  that  you  saw? — ^A.  No,  sir;  I  could  not.  I  know  I 
picked  up  40  rounds  in  original  packages  of  20  rounds  myself  and  got 
them  out. 

Q.  What  kind  of  ammunition  was  that? — A.  Krag-Jdrgensen  am- 
munition. 

Q.  Did  you  see  any  other  kind  of  ammunition  or  shells  there? — 
A.  1  did  not  examine. 

Q.  How  many  of  these  bandoliers  did  you  say  you  saw? — ^A.  I 
suppose  I  saw  a  hundred  of  them,  sir,  scattered  around  the  buildings. 

Q.  Do  you  know  anything  about  the  practice  at  that  time  with 
regard  to  those  bandoliers — were  they  preserved  and  returned  to  the 
arsenal  or  not? — A.  I  don't  know  about  that.  I  would  surmise  they 
were  not,  because  when  I  left  there,  after  the  Twenty-fifth  left  there, 
there  wps  some  stiU  there  in  the  barracks. 

Q.  What  became  of  those  articles?— A.  They  were  left  in  the  bar- 
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Q.  What  is  done  with  that  character  of  stuflF? — ^A.  It  is  usually 
thrown  out  on  the  dump. 

Q.  Where  is  the  dump? — ^A.  In  that  case,  it  was  in  the  eastern 
portion  of  the  barracks,  next  to  the  river. 


Q.  Liside  the  reservation? — A.  Yes,  sir. 


^  Do  vou  mean  to  say  it  was  diunped  into  the  river? — ^A.  Yes, 
sir;  usually.  All  that  is  not  carried  off  by  Mexicans.  Most  of  it  is 
carried  off  by  Mexicuis  as  fast  as  it  is  thrown  out. 

Q.  I  understood  you  to  say  you  gathered  up  some  Krag  ammimi- 
tion  and  still  have  it? — ^A.  Yes,  sir. 

Q.  Did  you  gather  up  any  other  ammunition? — A.  No,  sir;  I  just 
picKed  that  little  up,  as  I  thought  I  might  go  himting  sometime  and 
»ght  need  it. 

r- 

QUESTIONS  BT  THE  ASSISTANT  JTJDOB-ADVOCATB. 

2.  Could  you  teU  us,  Sergeant,  what  kind  of  firing  you  first  heard — 
d  you  tell  whether  it  was  rifle  or  revolvers? — ^A.  I  thought  it  was 
revolver  at  first. 

Q.  You  thought  it  was  night  drill? — ^A.  Yes,  sir. 

Q.  The  troops  down  there  were  armed  only  with  a  rifle? — ^A.  Yes, 
sir. 

O.  Except  possibly  a  few  noncommissioned  officers  who  were  armed 
witn  revolvers? — ^A.  Yes.  sir. 

Q.  But  as  a  general  tning  the  enlisted  men  are  armed  only  with 
rifles? — ^A.  Yes,  sir. 

Q.  And  the  impression  you  formed  at  the  time  of  this  shooting 
was  that  the  troops  were  having  a  night  drill? — ^A.  Yes,  sir. 

Q.  Were  there  some  fairly  good  volleys  fired?— A.  No,  sir;  I  didn't 
hear  but  the  one. 

Q.  You  heard  one  good  voUey? — ^A.  No,  sir;  it  was  a  scattering 
volley;  more  like  a  slormish-line  fire  at  will. 

Q.  About  how  many  shots  would  you  judge  were  fired  altogether? — 
A.  I  suppose  about  15  or  20. 

Q.  Altogether?— A.  I  never  heard  any  more  than  that;  I  went 
off  to  bed  and  didn't  hear  any  more. 

Q.  Your  idea  was  that  it  was  a  night  drill,  and  vou  didn't  pay  any 
attention  to  any  more  of  the  shots  or  anything  else? — ^A.  No,  sir. 

Q.  What  date  was  it  when  you  went  tnroum  those  barracks  and 
found  old  clothes  and  ammunition? — ^A.  I  don't  know  the  exact 
date*  I  think  about  the  6th  of  July,  immediately  after  the  battalion 
had  left  there. 

Q.  And  there  was  at  that  time  only  a  sm  .11  detchment  of  the 
Twentynsixth  left,  and  they  were  living  m  quarters  No.  36?— A.  Yes, 
sir. 

Q.  Were  the  quarters  marked  ''B,"  ''D,"  and  *'C"  on  the  map 
cleaned  out  prior  to  their  occupancy  by  the  Twenty-fifth  Infantry?— 
A.  No,  sir. 

Q.  So  that  those  companies  had  to  clean  up  their  own  barracks 
after  they  arrived? — ^A.  Yes,  sir. 

Q.  Do  you  know  whether  or  not  the  stuff  was  loaded  up  on  wagons 
and  carried  down  to  th^  river  and  dumped  out? — ^A.  No,  sir;  I  do  not. 

Q.  That  is  usually  the  case? — ^A.  Yes,  sir. 
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Qj  TKey  would  driye  down  to 
Liff  in? — A,  Yes,  sir. 


the  edge  of  the  riTer  and  dump  the 

stuff  in?— A,  Yes,  sir. 

Q.  How  deep  is  the  river  there  where  they  dump  this  stuff  in! — 
A.  Probably  25  or  26  feet;  I  don't  know  exactly* 

Q*  If  those  khaki  clothes  were  thrown  in  the  water  they  would 
sink,  wouldn't  they? — A.  I  don^t  know  about  that;  I  presume^ they 
would  alter  getting  wet  good, 

Q.  Now,  these  shells  that  you  found,  were  they  shells  that  had 
been  fired — the  empty  cartridge  cases?  Were  those  good  cartridge 
cases  or  were  they  apparently  cartridge  cases  that  were  not  wortii 
sending  to  the  arsenal? — A*  I  didn't  examine  them;  I  simply  saw 
them  sitting  there  in  boxes  in  the  storeroom. 

Q*  But  it  is  customary  for  troops  to  return  all  empty  shells  that 
are  in  sufficiently  good  condition  to  stand  reloading — to  retiuna  these 
shells  to  the  arsenal  and  eet  credit  for  them?— A.  I  presume  so,  from 
the  fact  that  I  ha^e  had  tnem  turned  over  to  me  for  shipment  several 
times. 

Q.  What  kind  of  empty  shells  were  these? — ^A,  Rifle  shells* 

Q,  The  Krag-Jorgensen  or  not?— A.  I  couldn't  say  as  to  that;  I 
didn't  examine  them, 

Q.  But  these  loaded  shells  you  found  were  Krag-Jorgensen? — A. 
Yes,  sir. 

Q,  And  you  didn't  examine  these  other  shells  ?~A.  No,  sir, 

Q.  After  the  Twenty-sixth  Infantry  left  Fort  Brown,  with  the 
exception  of  that  detachment  left  in  quarters  No,  36,  were  the  bar- 
racks left  open  or  not? — A,  They  were  locked. 

Q.  Were  the  windows  nailed  down? — A,  Yes,  sir 

Q,  So  it  was  impossible  for  anyone  to  get  in  the  barracks  without 
breaking  in  there  during  the  time  between  the  departure  of  the  Twenty- 
sixth  Infantry  and  the  arrival  of  the  Twenty-fifth  Infantry?^ A. 
Yes,  sir;  but  fliey  did  break  in,  neTerthelrss. 

Q,  Do  you  know  what  they  took? — A.  No,  sir;  outside  of  a  few 
pieces  of  tableware  iu  the  one  Building. 

Q.  But  you  don't  Imow  of  anything  else  that  was  taken? — ^A.  No, 
mi. 

Q.  Now,  the  bandoliers  are  ordinarily  thrown  away,  are  they  not, 
after  the  cartridges  have  been  taken  out? — A.  I  don't  know  what 
disposition  is  made  of  them. 

Q,  You  stated  that  the  Mexicans  down  there  wore  khaki  to  a  con- 
siderable extent  in  summer.  No%v,  as  a  general  thing  they  wear 
trousers,  or  rather  individuals  among  them  wear  trousers  of  light 
cotton  cloth  of  various  colors,  do  tliey  not?— A.  Yes,  air;  various 
colors, 

Q*  Some  light  and  some  dark  and  some  of  a  brown  color  I — A,  Yes, 
fiir. 

Q.  But  they  very  rarely  wear  complete  suits  all  of  the  same  color, 
do  they? — A.  No,  sir, 

Q,  As  a  general  thing  the  average  Mexican  in  that  part  of  the  coun- 
try dresses  in  a  light  pair  of  trousers,  with  his  shirt  open  at  the  front, 
without  any  coat? — ^A*  They  dress  in  about  anything  they  can  get 
hold  of,  is  my  exncrience, 

Q*  But  they  do  not  diess  in  complete  khaki-colored  dotbeal— A. 
No,  air, 

Q.  And  the  pohcemen  down  therai  they  wear  a  uniform  that  looJm 
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considerably  like  the  khaki? — ^A,  They  wear  complete  khaki  suits,  the 
maiority  of  them. 
Q.  I^w  about  the  size  of  these  men?    Are  they  as  large  as  the 


^ 


average   man? — ^A.  Some   are  larger  than   the   average  and  some 
smaller. 

I.  They  are  all  Mexicans? — ^A.  Yes,  sir. 

There  are  no  negroes  or  white  men? — ^A.  There  are  some;  yes, 
sur. 

(X  Aside  from  the  chief  of  police;  I  mean  the  ordinary  policemen 
are  Mexicans? — ^A.  Yes,  sir;  the  ordinary  policemen  are  Mexicans. 

BEDIBEOT  EXAMINATION. 
QUESTIONS  BY  COUNSEL  FOR  THE  ACCUSED. 

Q.  Sergeant,  during  the  time  you  were  there  was  shooting  more 
or  less  common  at  night  in  Brownsville? — ^A.  Yes,  sir;  almost  every 
night  vou  could  hear  shooting. 

Q.  Quite  a  lot  of  it? — ^A.  Yes,  sir. 

QUESTIONS  BY  THE   COXJBT. 

Q.  Why  is  Fifteenth  street  called  the  "firing  line?"— A.  Well,  sir, 
because  it  is  populated  by  Mexican  prostitutes. 

Q.  Did  you  sweep  the  loaded  ammunition  also  into  the  dump 
pile  with  tne  empty  shells,  clothes,  bandoliers,  etc.?— A.  I  did  not 
sweep  any  of  it;  I  sent  a  detail  there  to  clean  the  quarters  out. 

Q.  What  became  of  the  loaded  ammunition  ?-^A.  It  was  left  in 
barracks,  sir,  as  far  as  I  know,  with  the  exception  of  two  packages 
that  I  carried  out — 40  rounds. 

Q.  During  the  time  that  you  were  stationed  at  Fort  Brown,  were 
anv  troops  stationed  there  armed  with  the  new  model  Springfield 
rifle  prior  to  July  28,  1906?— A.  Yes,  sir. 

Q.  What  troops  were  they?— A.  Companies  I,  K,  L,  and  M,  of 
the  Twenty-sixtn  Infantry. 

REDIRECT   EXAMINATION. 
QUESTIONS  BY  COUNSEL  FOR  THE  ACCUSED. 

Q.  By  the  new  model  Springfield  you  mean  the  Springfield  rifle 
that  was  originally  issued  to  the  Army,  and  without  the  new  cutting 
bayonet? — ^A.  I  mean  the  new  Springfield  rifle  that  was  issued  in 
lieu  of  the  Krag-Jorgensen  rifle;  they  were  received,  to  the  best  of 
my  recollection,  in  May. 

(Witness  excused.) 

The  court  then,  at  4.55  p.  m.,  March  7,  adjourned  until  10  o'clock 
p.  m.  [a.  m.]^  March  8,  1907. 

Chas.  E.  Hay,  Jr., 
Captain,  Acting  Judge-Advocate,  Judge-Advocate. 
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Headquabtebs  Depabticent  of  Texas, 

San  Antonio,  Tex.^  March  8, 1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  or  March  7  was  dispensed  with. 

The  judge-advocate  then  addressed  the  court  as  follows: 

|The  teleg[rain  received  by  me  yesterday,  which  was  presented  to  the  court  and 
counsel  for  inspection,  was  not  made  a  matter  of  record.  As  this  telegram  was  in 
answer  to  one  which  has  been  incorporated  in  the  record  I  now  ask  the  pleasure  of  the 
court  as  to  whether  it  also  shall  be  copied  into  and  made  a  part  of  the  record. 

By  the  president  of  the  court: 

If  there  is  no  objection,  the  judge-advocate  b  instructed  to  have  the  telegram  CQided 

in  the  record. 

By  counsel  for  accused: 

In  this  connection  I  would  like  to  say,  that  in  reading  the  account  d  the  proceeding! 
of  the  day  on  which  the  court  wa.s  cleared  for  the  express  purpose  of  having  nothing 
appear  in  the  press,  I  notice  that  enoug;h  was  said  about  what  went  on  to  indicate  clearly 
that  too  mucn  had  gotten  out  and,  as  I  say,  the  distinct  purpose  of  counsel  was  to 
avoid  that.  There  was  too  much  in  there  to  have  had  this  appear  as  a  guess  or  at 
random,  and  we  hope  that  if  it  becomes  necessary  in  future  to  avoid  things  going  to 
the  press,  and  that  is  the  distinct  purpose  as  announced,  that  the  various  avenues  will 
be  closed  by  the  court  from  such  publications. 

By  the  president  of  the  court: 

I  understand  that  this  telegram  has  been  shown  to  the  court  and  the  oounael  and  It 
will  not  be  necessary,  unless  there  is  objection,  to  have  it  read  now. 

By  counsel: 

We  do  not  care  to  have  it  read. 

Following  is  the  telegram  referred  to: 

WAaHZNOTON,  D.  C,  Jfardk  7. 

Capt.  Charles  E.  Hay,  Jr., 

Judge-AdvooaJUy  San  AntonWf  Tex,: 
Reference  your  tel^n^am  6th  instant,  Quartermaster-General  has  been  instructed  to 
furnish  transportation  to  San  Antonio  to  witnesses  named  in  your  telegram  and  Pajr- 
master-General  ordered  reimburse  Quartermaster's  Department  far  oost  of  said 
transportation,  deducting  amount  from  mileage  to  which  witnesses  entitled.  Fnmooia 
Oltmans,  seigeant.  Hospital  Corps,  will  be  oraered  San  Antonio  as  witness. 

McCain,  MUitarjf  S^cniary. 

Private  O.  C.  West,  Company  B,  Twenty-sixth  Infaatrji  a  witness 
for  the  defense,  was  duly  sworn  and  testified  as  foliows: 

DIBECT   EXAMINATION. 
QUESTIONS  BY  THE  JUDOS-ADTOGATa. 

Q.  Please  state  your  name,  rank,  and  present  station. — A.  Otis  C. 
West,  Company  B,  Twenty-sixth  Infimtiy,  private;  Port  Sam 
Houston,  Tex. 

Q.  Do  you  know  the  accused!  If  so,  state  who  he  is.^A.  Yes,  sir; 
Major  Penrose. 
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QUSSnONS  BT  THS  ACCU8SD. 

Q.  Did  you  ever  serve  at  Fort  Brown  in  the  city  of  Brownsville, 
Tex.»— A.  Yes,  sir. 

Q.  When?— A.  I  came  there  from  the  Islands — landed  the  fore 
part  of  September,  1893. 

Q.  1903,  you  mean? — ^A.  I  think  so;  yes,  sir;  and  stayed  there 
imtil  the  following  summer;  we  exchanged  stations  with  Company  M 
of  Fort  Ringgold;  we  stayed  there  until  last  year  in  Jime;  we  was 
removed  to  Fort  Brown. 

Q.  Were  you  a  part  of  the  detachment  that  was  left  behind  from 
the  compames  of  tne  Twenty-sixth  Infantry? — ^A.  Yes,  sir. 

Q.  I  mean  when  they  left  there,  and  were  subsequently  relieved  by 
the  Twenty-fifth  Infantry. — ^A.  I  was. 

Q.  On  what  duty  were  you  at  that  time,  on  extra  duty? — ^A.  On 
extra  duty,  working  for  the  quartermaster  as  teamster. 

Q.  Were  you  driving  a  team  hauling  the  freight  of  the  battaUon  of 
the  Twenty-sixth  Infantry  from  the  oarracks  to  the  depot,  etc.  ?— 
A.  Yes,  sir. 

Q.  When  was  this,  about?  Do  you  recall  the  date? — ^A.  I  could 
not  give  the  date. 

Q.  But  it  was  the  day  the  battalion  left,  the  Twenty-sixth? — 
A.  Yes,  sir;  after  we  got  the  order  to  vacate  Fort  Brown  and  come  to 
Fort  Sam  Houston,  and  the  order  to  Austin  to  the  maneuvers. 

Q.  Did  you  look  through  those  barracks  at  4he  time  they  were 
vacated  ? — ^A.  One  or  two  of  them  I  was  through. 

Q.  What  did  you  note  left  in  the  barracks  by  the  command — what 
articles,  if  anv?— A.  Generally  as  all  soldiers  leave  rubbish  like  cast- 
off  clothing,  sliells,  scattered  ammunition,  old  shoes,  hats,  etc. 

Q.  Did  you  see  anv  leggings? — ^A.  Yes,  sir. 

Q.  What  kind  of  clothes  do  vou  refer  to;  what  were  they;  what  are 
thev  called?— A.  1  hey  were  khaki. 

Q.  About  how  many  suits  were  there  that  you  observed  in  each  of 
these  barracks  that  you  looked  into,  of  this  knaki? — ^A.  That  I  could 
not  say,  but  there  was  quite  a  lot  of  it. 

Q.  Can  you  eive  us  any  idea  of  how  many  empty  shells  you  noticed 
around? — A.  No,  I  coula  not;  no  more  than  that  there  were  a  good 
many  left  through  the  barracks  loose. 

Q.  Did  you  see  any  cartridges  at  all  in  the  barracks? — ^A.  Yes,  sir. 

Q.  Do  you  know  what  rifles  that  command  was  armed  with  at  that 
time? — ^A.  I  think  it  was  the  Springfield,  the  new  model. 

Q.  Did  you  see  any  outsiders  around  the  barracks  at  that  time,  or 
after  that?    About  that  time? — ^A.  Yes,  sir. 

Q.  Who  were  they  and  what  were  they  doing? — ^A.  They  were 
mostly  boys  and  women;  a  few  Mexicans. 

Q.  Were  the  boys  and  women  Mexicans  too,  generally  speaking? — 
A.   Yes,  sir. 

Q.  Did  you  see  any  of  them  carrying  away  any  of  this  stuff  that  was 
left?— A.  I  did. 

Q.  Did  you  see  anybody  carrying  away  any  ammunition  ? — ^A.  I  did. 

Q.  Who  was  it? — ^A.  fcall  to  mind  one,  a  Mexican  boy,  about  12 
or  14 ;  he  had  quite  a  lot  in  a  hat. 

Q.  How  many  did  he  have  in  thia  hat? — ^A.  That  I  could  not  say; 
quite  a  good  many. 

S.  Doc.  402, 60-1,  pt  2 52 
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Q.  Is  it  not  the  practice  in  the  Twenty-sixth  Infantry — ^in  Company 
B — for  men  to  pick  up  the  shells  on  the  range  after  they  have  fired 
them  and  turn  them  m  to  the  auartermaster-sergeant  or  other  non- 
commissioned officer? — A.  I  will  answer  that  this"  way:  I  can  say  I 
do  not  know,  because  I  was  never  in  Company  B  until  1  reenlisted  last 
time.     I  have  always  been  in  Company  I,  six  years. 

Q.  What  was  the  practice  in  Company  I?— A.  Our  orders  were 
always  to  return  the  empty  shells — the  ones  we  fired. 

Q.  Was  not  this  the  general  practice  throughout  the  battaUon? — 
A.  1  suppose  it  was. 

Q.  For  each  man  to  turn  in  the  empty  shells  after  he  had  fired  on 
the  range? — ^A.  My  captain  always  said  we  would  be  charged  up  with 
shells  that  was  not  returned. 

Q.  Do  you  know  what  was  done  with  these  shells  afterwards,  ordi- 
narily—did  you  ever  see  the  artificer  or  anyone  else  cleaning  thenL  or 
decapping  them? — ^A.  I  have  seen  our  company  do  it — Company  I. 

Q.  Is  not  that  the  general  practice  in  that  battahon,  for  the  serv- 
iceable empty  shells  to  be  decapped  and  packed  and  shipped  to  the 
arsenal? — A.  I  so  understand  it  is. 

Q.  And  the  only  ones  that  are  left  out  are  those  that  are  unservice- 
able; is  that  not  right? — ^A.  I  could  not  answer  to  that. 

Q.  I  mean  as  a  general  custom. — ^A.  I  suppose  that  is  the  custom. 

Q.  Did  you  examine  closely  any  of  these  old  shells  you  saw  in  the 
barracks?— A.  No,  sir. 

Q.  Do  you  know  what  kind  of  cartridges  those  were  the  boy  had  in 
his  hat? — A.  They  looked  like  the  ordinary  cartridge  we  use  in  our 
rifles. 

S.  You  could  not  tell  whether  they  were  Krag-J5rgensen  or  Spring- 
? — ^A.  No,  sir;  I  was  on  the  wagon. 

Q.  Was  this  clothing  aU  ragged,  torn  stuff,  thrown  away,  or  was  it 
good  clothing? — ^A.  \^11,  now,  I  can't  answer  that  definitelv.  Some 
would  be  pretty  fair;  I  did  not  examine  .that  closely;  I  fenow  the 
Mexicans  were  picking  it  up;  what  they  done  with  it  I  can't  say. 

Q.  When  you  changed  station  before  down  there,  from  Fort  Brown 
to  Ringgold  and  so  on,  temporarily  or  permanently  vacated  barracks, 
wasn't  it  customary  for  the  poor  people,  Mexicans,  negroes,  etc.,  to 
come  around  and  help  themselves  to  what  clothing  they  could  get? — 
A.  Yes,  sir. 

Q.  The  very  poor  people,  as  a  rule? — ^A.  Yes,  sir;  the v  certainly  do. 

Q.  Will  you  please  state  again  what  you  said  with  reference  to 
that  statement  made  by  the  boy? — ^A.  1  was  driving  when  I  met 
him,  and  I  asked,  *^Kid,  what  are  you  doing  with  those  shells?" 
and  he  said,  *^I  am  going  to  take  them  downtown  and  sell  them 
to  kill  niggers  with." 

Q.  What  was  his  manner  when  he  said  that? — ^A.  He  kind  of 
laughed  at  me.     I  have  seen  him  often,  and  paid  no  attention  to  it. 

Q.  So  his  manner  indicated ^A.  I  could  not  say  whether  he 

was  in  earnest  or  joking. 

Q.  But  he  laughed  when  he  said  it?  He  was  going  to  take  them 
downtown  to  kill  niggers  with,  and  laughed? — ^A.  Yes,  sir. 
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EXAMINATION   BY  THE  COUET. 

Q,  Did  the  company  with  which  you  served  at  Fort  Brown  have 
target  practice  with  the  new  Springfield  rifles  while  at  Fort  Brown  1^ 
A,  No,  sir. 

Q.  (Repeated.)  Did  the  company  with  which  you  served  at  Fort 
Brown  have  target  practice  wdth  the  new  Springfield  rifles  while 
at  Fort  Bro\v'n? — A.  No,  sir;  they  did  not 

Q.  Did  you  see  any  clips  of  the  new  rifles  in  the  barracks  at  the 
same  time  you  saw  tlie  empty  shells  and  cartridges? — ^A.  Yes,  sir, 

Q.  Did  you  see  any  bandoleers? — A,  Yes,  air. 

Capt*  J,  F.  Preston,  Twenty-sij^th  Infantry,  a  witness  for  the 
defense^  was  duly  sworn  and  testified  as  follows: 

DIHECT   EXAMINATION, 


aUESrnONS   BY  THE   JUDGE- ADVOCATE. 

Q.  Please  give  your  name,  rank,  and  present  station. — A.  John 
F,  Preston,  captam,  Twenty-sixth  Infantry;  Fort  Sam  Houston, 
Tex. 

Q.  Do  you  know  the  accused?  If  so,  state  who  he  is. — A*  I  do. 
Maj,  Charles  Penrose,  Twenty-fifth  Infantry 

QUEBTIONa   BY  THE  ACCUSED, 

Q.  How  long  have  you  known  Major  Penrose,  Captain?— A.  I 
met  Major  Penrose  when  he  was  on  a  visit  to  his  father  at  Fort 
Douglas,  Utah.     I  think  it  was  about  1895. 

Q.  Have  you  ever  served  with  him  at  aU,  Captain?— A.  I  served 
wit^  Major  Penrose  for  about  four  days  at  l^ort  Brown,  Tex., 
when  my  company  was  ordered  to  relieve  his  battalion  at  that 
post,  last  A^ugust* 

Q,  How  much  service  have  you  had,  Captain  I — ^A.  Seventeen 
years  next  June. 

Q.  And  you  have  had  considerable  experience  as  adjutant? — A, 
I  was  adjutant  of  the  Sixteenth  Infantry  as  a  fijst  lieutenant  and 
adjutant  of  the  Twenty-sixth  Infantry  as  a  captain. 

Q.  For  about  how  long  all  together  ?^ — ^A.  Between  five  and  si^ 
years. 

Q.  You  are  now  commanding  your  company! — A.  I  am. 

Q.  Captain,  have  you  recently  made  any  test  in  the  inspection 
of  rifles  that  had  been  fired? — A.  Yes,  sir. 

Q.  What  date  w^as  it  you  made  that,  as  near  as  you  can  recall? — 
A.  The  first  experiment  was  made  February  3,  of  this  year, 

Q,  How  many  rifles  were  used  ?— A*  Four  rifles, 

Q,  How  many  of  those  were  fired?— A.  Tliree  of  them  were  fired. 
If  the  court  will  permit  me  I  made  some  data  on  the  subject  which  I 
have  in  my  pocket. 

Q.  Did  you  make  this  data  at  that  particular  time  I — A,  I  did. 

By  the  judge-advocate: 
We  undenstaiid  that  is  to  refresh  bis  memory;  aot  to  be  read. 
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By  the  witness: 

Oh,  just  to  refiresh  my  memory. 

A.  On  February  3,  at  about  6.30  o'clock  in  the  evening,  Captain 
Dichmann  and  myself  took  three  of  these  guns  out  on  the  new  cavalry 
drill  ground.  These  gims  were  all  marked  so  they  could  be  distin- 
guished from  each  other.  One  gun  had  no  mark  whatever  on  it;  one 
gun  had  one  red  string;  onegun  had  two  red  stiings,  and  the  fourth 
gun  had  three  red  strings.  Tne  gun  not  marked  was  not  fired  and  left 
at  Captain  Dichmann's  house.  The  gun  with  one  string  was  fired 
twice;  the  gun  with  two  red  strings  was  fired  eight  times;  the  gun 
with  three  red  strings  was  fired  fifteen  times. 

Q.  Captain,  did  you  subsequently  inspect  these  guns — the  bores  of 
these  guns — to  see  if  you  could  detect  powder  stains  therein,  that 
night?— A.  I  did;  yes,  sir. 

Q.  You  made  it  that  same  night? — ^A.  That  same  night. 

Q.  Under  what  conditions  did  you  make  it;  under  what  class  of 
artmcial  light? — ^A.  By  lamplight. 

Q.  What  kind  of  lamp  was  it? — ^A.  I  think  one  of  the  Rochester 
burners,  round  tin  lamp  or  nickel  lamp. 

Q.  What  was  the  result  of  your  particular  examination  of  the  bore 
by  that  light?— A.  I  couldn't  tell  m  the  ordinary  examination,  like 
I  would  examine  a  gun  of  my  company  at  Saturday  morning  inspec- 
tion, that  any  of  them  had  been  fired. 

Q.  Did  anybody  else  examine  these  guns  at  that  time,  at  your  sug- 
gestion?— ^A.  Yes,  sir. 

Q.  Who  else  examined  them  at  that  time? — A.  Capt.  I.  A.  Saxton, 
Twenty-sixth  Infantry. 

Q.  Tell  the  court  the  result  of  Captain  Saxton's  examination  ,of 
those  guns  and  just  what  occurred. 

By  the  judge-advocate: 

Captain  Saxton  is  here  himself,  may  it  please  the  court,  and  I  don't  think  this  is  the 
best  evidence  and  I  object  to  it  being  introduced. 

By  counsel  for  accused: 

If  this  witness  is  allowed  to  ai 
did  at  this  time;  he  was  called  in,  knew  nothing  about  the  guns  having  been  fired,  and 


If  this  witness  is  allowed  to  answer  this  Question  it  will  show  what  Captain  Saxton 
d  at  this  time;  he  was  called  in,  knew  notning  about  the  guns  having  been  fired,  and 
was  asked  to  inspect  them  and  report  the  result  of  his  inspection,  and  Captain  Saxton's 


evidence  clearly  would  not  be  as  intelligent,  to  the  point,  and  as  instructive  to  the 
court  as  this  evidence  of  this  witness  who  was  there  ana  knew  what  guns  had  been  fired 
and  can  report  exactly  what  Captain  Saxton  announced  as  a  result  of  his  examination. 
We  are  perfectly  willing  to  introduce  Captain  Saxton  to  confirm  the  part  which  he  did 
examine.  These  two  witnesses  are  the  only  ones  that  can  give  you  an  intelligent  report 
of  what  occurred  as  a  result  of  Captain  Saxton's  inspection.  It  is  the  best  evidence, 
may  it  please  the  court;  not  hearsay  at  all. 

By  the  judge-advocate: 

I  still  object. 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  judge- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  is  sustained. 

By  counsel  for  accused: 

I  would  like  to  have  the  question  read  over.  (Stenographer  read  the  question 
from  record.)  We  would  like  to  have  noted  the  benefit  of  an  exception  to  that  ruling 
of  the  court,  so  as  to  emphasize  it.  - 
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EXAMINATION   BY  THE  COUBT, 

Q.  Did  the  company  with  which  you  served  at  Fort  Brown  have 

fcar^t  practice  with  the  new  Springfield  rifles  while  at  Fort  Brown  I — 
A*  No^  sir, 

Q.  (Repeated.)  Did  the  company  with  which  you  served  at  Fort 
Brown  have  target  practice  with  the  new  Springfield  rifles  while 
at  Fort  Brown? — A.  No,  sir;  they  did  not. 

Q.  Did  you  see  any  clips  of  the  new  riflea  in  the  barracks  at  the 
same  time  you  saw  the  empty  shells  and  cartridges? — A.  Yes,  sir. 

Q.  Did  you  see  any  bandoleers? — ^A.  Yes,  sir. 

Capt.  J.  F.  Pheston,  Twenty-sixth  Infantry,  a  wit  Bess  for  the 
defense^  was  duly  sworn  and  testified  as  follows; 

DIKECT   EXAMINATION, 


I 


QUESTIONS   BY   THE  JtlDQE-ADVOCATE. 


Q.  Ploase  give  your  name,  rank,  and  present  station.— A,  John 
F,  Preston,  captain,  Twenty-sixth  Infantry;  Fort  Sam  Houston, 
Tex. 

Q.  Do  you  know  the  accused?  If  so,  state  who  he  is.— A.  I  do. 
Maj,  Charles  Penrose,  Twenty-fifth  Infantry 

QUEBTlOKfi   BY  THE    ACCUSED, 

Q.  How  long  have  you  known  Major  Penrose,  Captain? — A, 
met  Major  Penrose  when  he  was  on  a  visit  to  his  father  at  Fort 
Douglas,  Utah.     I  think  it  was  about  1895. 

Q.  Have  you  ever  served  with  him  at  all,  Captain  ?^ — A.  I  served 
with  Major  Penrose  for  about  four  dajs  at  Fort  Brown,  Tex,, 
when  my  company  was  ordered  to  reheve  his  battalion  at  that 
post,  last  August* 

Q,  How  much  service  have  you  had,  Captain?— A.  Seventeen 
years  next  June, 

Q;  And  you  have  had  considerable  experience  as  adjutant  I — ^A. 
I  was  adjutant  of  the  Sixteenth  Infantry  as  a  first  lieutenant  and 
adjutant  of  the  Twentv-sixth  Infantry  as"  a  captain. 

Q.  For  about  how  long  all  together? — A.  Between  five  and  six 
years, 

Q.  You  are  now  commanding  your  company? — A.  I  am. 

Q.  Captain,  have  you  recently  made  any  test  in  the  inspection 
of  rifles  that  had  been  fired? — A.  Yes,  sir* 

Q^What  date  was  it  you  made  that,  as  near  as  you  can  recall? — 
A*  The  finat  experiment  was  made  February  3,  of  this  year. 

Q.  How  many  rifles  were  used  ? — A.  Four  rifles, 

Q,  How  many  of  those  were  fired? — A.  Tliree  of  them  were  fired. 
If  ttie  court  will  permit  me  I  made  some  data  on  the  subject  which  I 
have  in  my  pocket. 

Q.  Did  you  make  this  data  at  that  particular  time?— A.  I  did. 

By  the  judge-advocate  1 
We  uoderetand  that  is  ta  reCreab  hie  memory;  not  to  be  read. 
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By  the  witness: 

Oh,  just  to  refiresh  my  memory. 

A.  On  February  3,  at  about  6.30  o'clock  in  the  evening,  Captain 
Dichmann  and  myself  took  three  of  these  guns  out  on  the  new  cavalry 
drill  ground.  These  guns  were  all  marked  so  they  could  be  distin- 
guished from  each  other.  One  gun  had  no  mark  whatever  on  it;  one 
gun  had  one  red  string;  one  gim  had  two  red  stiings,  and  the  fourth 
gun  had  tliree  red  strings.  Ine  gun  not  marked  was  not  fired  and  left 
at  Captain  Dichmann's  house.  The  gun  with  one  string  was  fired 
twice;  the  gun  with  two  red  strings  was  fired  eight  times;  the  gun 
with  three  red  strings  was  fired  fifteen  times. 

Q.  Captain,  did  you  subsequently  inspect  these  guns — the  bores  of 
these  guns — to  see  if  you  could  detect  powder  stains  therein,  that 
night?— A.  I  did;  yes,  sir. 

Q.  You  made  it  that  same  night? — ^A.  That  same  night. 

Q.  Under  what  conditions  did  you  make  it;  imder  what  class  of 
artmcial  light? — ^A.  By  lamplight. 

Q.  What  kind  of  lamp  was  it? — ^A.  I  think  one  of  the  Rochester 
burners,  round  tin  lamp  or  nickel  lamp. 

Q.  What  was  the  result  of  your  particular  examination  of  the  bore 
by  that  light? — ^A.  I  couldn't  tell  m  the  ordinary  examination,  like 
I  would  examine  a  gun  of  my  company  at  Saturday  morning  inspec- 
tion, that  any  of  them  had  been  fired. 

Q.  Did  anybody  else  examine  these  guns  at  that  time,  at  your  sug- 
gestion?— ^A.  Yes,  sir. 

Q.  Who  else  examined  them  at  that  time? — ^A.  Capt.  I.  A.  Saxton, 
Twenty-sixth  Infantry. 

Q.  Tell  the  court  the  result  of  Captain  Saxton's  examination  .of 
those  guns  and  just  what  occurred. 

By  the  judge-advocate: 

Captain  Saxton  is  here  himself,  may  it  please  the  court,  and  I  don't  think  this  is  the 
best  evidence  and  I  object  to  it  being  introduced. 

By  counsel  for  accused: 

If  this  witness  is  allowed  to  am 
did  at  this  time;  he  was  called  in,  knew  nothing  about  the  guns  having  been  fired,  and 


If  this  witness  is  allowed  to  answer  this  Question  it  will  show  what  Captain  Saxton 
id  at  this  time;  he  was  called  in,  knew  nothing  about  the  guns  having  been  fired,  and 
was  asked  to  inspect  them  and  report  the  result  of  his  inspection,  and  Captain  Saxton's 


evidence  dearly  would  not  be  as  intelligent,  to  the  point,  and  as  instructive  to  the 
court  as  this  evidence  of  this  witness  who  was  there  ana  knew  what  guns  had  been  fired 
and  can  report  exactly  what  Captain  Saxton  announced  as  a  result  of  his  examination. 
We  are  perfectly  willing  to  introduce  Captain  Saxton  to  confirm  the  part  which  he  did 
examine.  These  two  witnesses  are  the  only  ones  that  can  give  you  an  intelligent  report 
of  what  occurred  as  a  result  of  Captain  Saxton*s  inspection.  It  is  the  best  evidence, 
may  it  please  the  court;  not  hearsay  at  all. 

By  the  judge-advocate: 

I  still  object. 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  judge- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  is  sustained. 

By  counsel  for  accused: 

I  would  like  to  have  the  question  read  over.  (Stenographer  read  the  question 
from  record.)  We  would  like  to  have  noted  the  benefit  of  an  exception  to  that  ruling 
of  the  court,  so  as  to  emphasize  it. 
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Q.  Did  you  do  anything  toward  cleaning  any  one  of  these  ^nns 
that  night?  If  so^  what,  Captain'?— A.  The  gun  that  had  been  fired 
fifteen  times  had  the  brush  wliich  comes  in  the  butt  of  the  gun  for 
cleaning  purposes,  was  run  through  twice,  and  a  dry  rag  was  also 
run  through  twice,  which  operation  took  about  twenty  seconds,  and 
that  gun,  when  examined,  looked  very  brilliant,  even  when  the  electric 
light  was  turned  on  and  allowed  to  shine  right  into  the  muzzle;  it 
looked  exceptionally  brilliant,  and  it  could  not  hav^e  been  told  it  had 
been  fired. 

Q,  Did  you  cause  any  one  to  select  from  this  bunch  of  four  guns, 
that  night  of  February  4,  which  had  been  fired? — A.  The  four  guns 
were  standing,  leaning  up  against  a  table,  and  Captain  Dichmarui 
and  myself  asked  Captain  Sax  ton  to  pick  out  from  among  those 
four  guns  any  gun  that  had  been  fired,  if  any  had.  He  examined 
all  four  gims,  and  when  he  arrived  at  the  gun  which  had  been  fired 
tvrice  he'said,  *'If  any  gun  has  been  fired  this  one  has,  although  it 
looks  pretty  bright/' 

Q,  Ditl  you  examine  these  same  four  guns  the  following  morning  I — 
A.  I  did. 

Q,  I  mean  for  powder  stains  in  the  borel — A.  Yes,  sir. 

Q,  With  what  result? — A.  The  three  that  had  been  fired  showed 
evidences  the  following  morning  that  they  had  been  fired. 

Q.  Including  the-  one  that  liad  been  fired  fifteen  times  and  had  the 
rags  pulled  through  if^ — A.  Yes;  all  of  them  appeared  as  if  they  had 
been  fired,  except  the  one,  of  course,  which  had  not  been  fired. 

Q,  Then  by  dayhght  you  had  no  trouble  in  detecting  that  all  had 
been  fired  1 — A.  By  daylight,  and  the  fact  that  the  guns  had  remained 
for  twelve  hours  or  more,  the  powder  stains  showed  inside,  and 
apparently  a  few  grains  of  powder  were  seen  in  the  chamber* 

Q.  About  what  time  of  night  was  it  when  you  examined  them 
before  this  lamplight,  Captain^— A.  It  was  about  7  o'clock — between 
7  and  8  o^clock.  It  was  dark  when  we  started  out  to  make  the 
experiment. 

Q.  Have  you  repeated  this  experiment  since  that  time? — A.  Yes,  sir, 

Q.  When? — A.  On  March  7,  about  8  o'clock  p.  m. 

Q.  How  many  guns  did  you  take  out  this  time,  Captain,  or  did 
you  have  taken  outi — -A,  This  time  these  same  four  guns  were  very 
thoroughly  cleaned  on  the  afternoon  of  March  7  by  the  regimental 
commissary-sergeant,  thorougldy  cleaned,  and  that  night  we  took 
out  three  of  the  guns,  Tliey  were  marked  in  the  same  way  as  before. 
The  gun  witli  one  string  was  lired  twice,  the  gun  with  two  strings 
was  fired  eight  times,  the  gun  with  three  strings  was  left  in  the 
quartei^  not  fired,  and  the  gun  which  had  not  been  fired  before  was 
fired  this  time  fifteen  times. 

Q.  Did  you  mspect  them  afterwards  bj^  artificial  Hght?^ — A.  I  did* 

Q.  If  so,  state  to  the  court  the  result  of  your  inspection  for  pow- 
der stains. — A.  Captain  Dichmann  ami  I  inspected  these  riOes  upon 
return  to  quarters,  wliich  was  about  8  p.  m.i  and  by  lamplight  we 
coukl  not  detect  that  any  had  been  fired.  One  of  these  rifles,  the 
one  with  two  strings,  which  had  been  fired  eight  tunes,  had  a  rag 
and  the  brush  pulled  through  twicep  which  took  about  one  niinutej 
slightly  less.  That  rifle,  when  examined  even  by  brilliant  electric 
light,  appeared  ver>'  bright  and  brilliant;  in  fact/ appeared  brighter 
than  the  rifle  which  had  not  been  fired. 
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Q.  Did  you  examine  this  by  a  light  that  was  as  near  a  lantern 
light  as  you  could  get? — ^A.  Yes,  sir;  we  examined  them  by  lamp- 
light turned  down  so  it  would  be  as  near  to  a  lantern  as  possible, 
probably  a  little  more  brilliant. 

Q.  And  from  that  Ught,  as  I  understand,  you  could  not  detect 
whether  they  had  been  fired  or  not? — ^A.  Examining  these  rifles  the 
same  as  I  would  at  a  company  inspection.  I  could  not. 

(J.  Did  you  examine  these  rifles  by  daylight? — ^A.  Examined  them 
this  morning;  yes,  sir. 

Q.  With  what  result?— A.  The  three  that  had  been  fired  showed 

{)owder  stains  in  them,  and  even  the  rifle  which  had  been  brilliant 
ast  night  was  dim  this  morning. 

CROSS-EXAMINATION. 
QUESTIONS  BY  THE   ASSISTANT  JUDOE-ADVOCATB. 

Q.  Did  you  run  a  white  rag  through  any  of  these  guns  prior  to 
running  the  brush  wiper  through  and  examine  the  rag  afterwards 
for  powder  stains? — A.  As  I  remember,  the  brush  was  run  through 
first  twice,  then  the  rag — dry  rag. 

Q.  This  morning,  when  you  inspected  the  guns  last  fired,  did  you 
run  a  rag  through  any  of  the  guns  to  see  whether  a  residue  would 
come  off? — ^A.  I  did  not.  The  guns  have  not  been  touched  since 
th^  were  fired;  that  is,  since  last  night. 

Q.  How  long  did  it  take  you  to  walk  into  3rour  quarters  from  the 
point  where  the  firing  took  place,  or  to  drive  in? — ^A.  The  first  time 
we  went  in  an  ambulance,  and  it  probably  took  less  than  fifteen 
minutes. 

Q.  From  the  time  the  firing  began  imtil  through? — ^A.  Probably 
less  than  fifteen  minutes. 

Q.  And  last  night? — ^A.  Last  night  we  did  not  go  so  far,  so  it  took 
less  than  ten  minutes. 

Q.  And  at  this  time  there  were  no  evidences  of  the  guns  having 
been  fired,  so  far  as  you  could  determine? — ^A.  At  this  time  in  exam- 
ining the  guns  the  same  as  I  would  at  Saturdav  inspection — that  is, 
with  a  dim  light — I  could  not  detect  any  evidences  they  had  been 
fired. 

O.  Did  you  again  look  at  these  guns  an  hour  and  a  half  afterwards, 
to  determine  whether  any  powder  stains  were  visible  by  lamplight?— 
A.  I  did  not. 

Q.  So  you  do  not  know  anything  about  whether  or  not  it  is  possible 
to  determine  whether  or  not  a  gun  has  been  fired  by  an  inspection 
of  the  same  made  by  lantern  light  at  any  time  between  fifteen  min- 
utes after  it  was  fired  and  approximately  twelve  hours  afterwards? — 
A.  I  can  not  pose  as  an  expert  on  the  subject  whether  a  rifle  has 
been  fired  or  not.  I  can  simply  give  the  result  of  what  I  did,  how  I 
did  it,  and  the  results  obtained. 

Q.  You  do  not  know  therefore  whether  a  gun  that  is  examined 
an  hour  and  a  half  after  it  has  been  fired — examined  bv  artificial  light, 
I  mean — shows  stains  or  marks  of  having  been  fired? — A.  I  do  not 
know,  as  I  have  never  done  it. 

Q.  You  used  the  regulation  steel-jacketed  bullet? — ^A.  Regulation 
bullet  issued  by  the  Ordnance  Department. 
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Q,  Was  the  bolt  removed  from  the  rifle  at  the  time  you  nmde  the 

inspection  by  lamplight  ?— A.  In  niakiiig  the  imspection  in  the  way 
I  would  in  a  company,  noj  but  I  did  inspect  them  also  by  removing 
the  bolt, 

Q,  Was  the  piece  held  so  that  the  light  shone  directly  in  front  of 
the  bore  as  you  looked  throuo^h  it— did  you  look  straight  at  the  light, 
or  hold  it  to  one  sidel — A.  In  which  examination  is  this? 

Q.  In  the  first  examination,  we  will  make  it, — A,  I  looked  through 
the  bore  so  as  to  permit  the  li^ht  to  shine  into  the  chamber. 

Q,  But  not  so  you  looked  directly  at  the  light?  You  just  had  the 
reflected  light,  in  other  words,  rafher  than  direct  light  t^A,  It  is 
impossible  to  get  direct  light  into  the  barrel  without  removing  th© 
bolt. 

EXAMINATION   BY   THE   CX>UKT. 

Q*  Were  these  rifles  examined  by  Captain  Saxton  the  identical 
rifles  fired  by  you  and  Captain  Dichmann,  and  none  otlier  mixed  wi.h 
themi — A.  Tney^  were.  They  were  the  only  rifles  we  had.  Those 
rifles  were  kept  in  Captain  Dichmann's  quarters  from  the  time  they 
were  first  fired  until  the  present  moment,  and^  as  far  as  I  know,  they 
are  in  his  quarters  now. 

Q.  Was  an  oiled  rag  used  in  cleaning  the  rifles  during  the  cleaning 
with  the  brushes;  and  if  so,  was  it  soaked  with  oU,  and  did  you  use  a 
dry  rag  subsequently?— A.  The  only  rag  used  was  dry, 

Q.  Have  you  ever  experimented  with  a  gun  that  had  been  fired 
to  ascertain  how  long  it  would  require  to  thorou^hJy  clean  it? — A*  To 
a  certain  extent,  yes.  By  that  I  mean  that  tnese  very  same  guns 
which  had  remained  since  February  3  untU  yesterday  afternoon  w^ere 
thoroughly  cleaned  by  the  regimental  commissary-sergeant,  who  is 
an  expert  shot,  member  of  the  army  team,  distin^ished  marksman, 
etc.  J  and  the  time  it  took  him  to  clean  these  n^m  was  noted  by 
Captain  Dichmaim  and  myself;  they  were  cleaned  in  our  presence. 

Q.  Please  state  how  long  it  was. — A.  When  he  first  started  in  he 
did  not  know  exactly — in  f act^  he  did  not  know  the  purpose  of  cleaning 
them  and  he  took  This  time  on  the  first  rifle.  I  did  not  note  that 
time,  at  least  I  haven^t  it  here— I  have  it  at  the  house — but  as  I 
remember  the  first  rifle  was  about  twelve  minutes;  the  second  was  a 
Uttle  faster,  about  eight  minutes,  and  the  third  rifle  was  about  six 
minutes.  These  rifles,  however,  after  having  remained  at  Captain 
Dichmann's  house  for  over  a  month  without  ever  having  been  cleaned, 
were  rusty  and  diflicult  to  clean. 

Q.  With  what  comparative  ease  and  expedition  can  a  gun  still 
hot  be  cleaned  to  one  that  has  been  allowed  t^  cool?^A.  (3ne  that 
has  just  been  fired  can  be  very  readily  cleaned;  the  other,  allowed  to 
remain  for  some  time,  with  some  difliculty.  This  is  based  simply  on 
my  experience  with  this  particular  rifle.  I  don't  wish  to  pose  as  an 
expert  on  the  subject  of  cleaning  rifles,  as  I  have  not  done  very  much 
of  that  m3^self . 

Q*  Did  you  examine  by  lamplight  the  rag  used  in  cleaning  the 
euns^ — A,  I  can't  say  that  I  did,  I  saw  the  rag,  but  whether  I 
looked  at  it  by  lamplight  or  electric  light  I  can't  state* 

Q,  Did  the  rag  show  any  powder  stain?— A.  The  rag  had  black 
stains  on  it,  a  few  black  stains,  which  I  presume  were  powder  stains. 
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BEOBOSS-EXAMINATION. 
QUESTIONS  BY  ASSISTANT  JUDOB-ADTOCATB. 

Q.  You  stated,  Captain  Preston,  that  the  gun  that  was  cleaned  with 
the  brush  wiper  and  the  rag  soon  after  the  finng  last  night — soon  after 
that  particular  rifle  was  &ed — showed  signs  this  morning  of  having 
been  fired. — ^A.  I  did. 

Q.  Was  the  interior  of  the  barrel  noticeably  different  in  appearance 
from  that  of  the  one  that  was  not  fired  at  afi?— A.  This  morning? 

Q.  Yes. — ^A.  It  looked  different. 

Q.  So  that  you  could  readily  tell  it  had  been  fired  t  There  was  no 
doubt  in  your  mind  ?— A.  There  was  no  doubt  in  my  mind  that  it  had 
been. 

Q.  And  the  mere  fact  that  the  rifle  was  marked  and  you  knew  it  had 
been  fired  did  not  influence  you  in  this ;  the  signs  were  clear  ? — ^A.  The 
signs  appeared  unmistakable.  There  was  a  grayishness  to  the  interior 
of  the  Darfel,  especially  near  the  muzzle,  which  was  not  apnarent  in 
the  other  ^un,  and  it  was  apparent  in  all  the  three  guns  that  had  been 
fired,  which  I  presiune  was  the  effect  of  the  action  of  the  air  upon  the 
powder  remaining  in  the  gun  over  night. 

Q.  Did  you  ever  examine  a  gun.  that  had  been  fired  but  two  or 
three  times  by  daylight?  That  is,  rather,  did  you  ever  examine  by 
daylight  a  gun  that  had  been  fired  two  or  three  times  and  notice 
whether  it  showed  signs  of  having  been  fired? — ^A.  I  examined  the 
guns  mentioned,  whicn  had  been  toed  twice,  the  following  dav. 

Q.  Do  you  know  whether  the  new  Springfield  cartridge — that  the 
residue  remaining  in  a  gun  barrel  can  be  detected  by  daylight  a  few 
minutes  after  the  piece  has  been  fired? — ^A.  As  a  result  of  these  ex- 
periments I  would  say  yes,  in  daylight. 

Q.  These  guns  were  examined  in  daylight,  however,  only  after  a 
lapse  of  ten  or  twelve  hours,  were  they  notf— A.  We  dia  not  fire  them 
imtil  dark,  so  we  had  to  wait  until  the  following  morning. 

REDraECT   EXAMINATION. 
QUESTIONS  BT  THE  ACCUSED. 

Q.  In  this  cleaning  yesterday  by  the  sergeant  who  did  it,  to  what 
was  the  cleaning  Umited,  if  limited  at  all?  That  is,  what  was  the 
actual  cleaning  ttiat  was  done;  was  it  the  bore  simply? — ^A.  The  bore, 
simply,  I  am  referring  to.  I  intended  to  intimate  that.  It  was  the 
bore  only  I  was  trying  to  have  him  clean. 

Q.  It  didn't  include  preparing  the  gun  for  orderly  bucking  or  any- 
thing of  that  sort? — ^A.  No,  sir;  he  didn't  touch  the  stock  or  any  of 
the  woodwork. 

Q.  Or  any  of  the  screw  heads? — ^A.  No,  sir;  only  the  bore. 

Q.  Did  it  include  thorough  cleaning  of  the  breech  bolt  ? — A.  No,  sir. 
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Capt,  H.  M.  DiCHMANN,  Twenty-sixth  Infantryj  a  witness  for  the 
defense^  was  duly  sworn  and  testified  as  follows: 


DIRECT    EXAMINATION. 


(jUESTlO«a   BY  THB  JUDOB-ADVOCATB, 

Q.  Please  state  your  name,  rank,  and  present  station. — A,  Henry 
M.  Dichmann ;  captain,  commissary.  Twenty-sixth  Infantry.  Stntioiij 
Fort  Sam  Houston,  Tex. 

Q.  Do  you  know  the  accused!  K  so,  state  who  he  is. — A.  I  do; 
Major  Penrose  J  of  the  Twenty-fifth  Infantry. 

QtJEBTtONS   BY  THE    ACCUSED, 

(5.  How  long  have  you  known  Major  Penrose,  Captain  1 — A.  I 
think  the  first  time  I  met  Major  Penrose  was  on  the  3d  of  February, 
1907. 

Q,  Here  at  Fort  Sam  Houston  1— A.  At  Fort  Sam  Houston, 

Q*  Tell  the  court  what  your  service  has  been,  will  you^  Captain? 
Just  the  length  of  service. — A,  I  entered  West  Point  on  the  21st  of 
June  J  1893;  graduated  on  the  11th  of  June,  1897,  and  have  been  in 
the  service  ever  since  as  a  commissioned  officer. 

Q.  Captain,  did  you  have  occasion  to  make  an  experimental 
inspection  of  rifles  witliin  the  last  two  months  'i — A.  I  have. 

Q.  These  were  the  Springfield  rifles  of  the  present  model  in  xise  by 
the  Army?— A.  The  model  of  1903,  Springfield  rifles. 

Q,  How  many  of  these  rifles  did  you  use.  Captain  I — A,  Four. 

Q.  Tell  the  court  how  many  times  they  were  fired  and  who  was 
with  you.  The  date  first.— ^A.  On  February  3,  1907,  in  company 
with  Captt-in  Preston,  of  the  Twenty-sixth  "^Infantry,  we  took  four 
rifles  of  this  model  and  going  out  to  the  target  range  near  the  post^ 
at  about  quarter  past  6  tbat  evening,  we  fired  one  rifle  twice;  another 
rifle  eight  times,  and  another  rifle  futeen  times.  The  other  rifle  that 
we  tooK  along  was  not  fired. 

Q.  What  was  the  condition  of  that  rifle  that  you  took  along  that 
was  not  fired  I— A.  Clean. 

Q.  Was  it  very  clean  or  not? — ^A.  It  was  a  particularly  clean  rifle; 
looked  to  me  as  if  it  belonged  to  some  member  of  the  company  who 
had  probably  used  it  for  getting  orderly. 

Q.  Did  you  mark  these  rifles  in  any  way,  so  as  to  distinguish 
them  ^A;  We  did. 

Q.  How?— A.  The  rifle  which  was  not  fired  was  not  marked- 
The  rifle  which  was  fired  twice  was  marked  with  one  piece  of  office  tape 
tied  around  the  swivel,  the  upper  pin-sling  swivel  The  one  fired 
eight  times  had  two  pieces  of  tape  tied  at  the  upper  gun-aling  swivel, 
the  one  that  was  fired  fifteen  tmies  had  two  pieces  of  tape  around 
the  gim-sling  swivel  and  one  around  the  upper  part  of  the  gun  sling, 
making  three  pieces  of  tape  on  that  rifle. 

Q.  Did  you  subsequently  inspect  those  rifles  to  determine  whether 
or  not  you  could  find  evidences  of  their  being  fired — by  artificial 
light?— A.  We  did. 

Q.  \^Tiat  was  the  result  of  this  inspection? — A.  All  rifles  looked 
to  me — when  we  came  back  from  tlie  target  range  that  aflernooa 
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it  was  quite  dark.  We  Kt  a  lamp  in  the  room  in  mv  quarters.  By 
the  light  given  forth  by  this  lamp  I  inspected  the  rifles,  and  they  aU 
looked  to  me  to  be  clean. 

Q.  You  made  an  honest  effort  to  find  the  result  of  this  powder 
stain,  did  you^  at  that  time  by  means  of  that  light? — ^A.  Yes,  su*. 

Q.  What  kmd  of  hght  was  that? — ^A.  It  was  a  l^ht  from  a  lamp 
that  I  have  in  my  room.  I  think  it  is  known  as  the  Juno  lamp;  I 
am  not  certain. 

Q.  But  it  has  a  large  circular  wick? — ^A.  It  uses  the  same  size  wick 
that  is  issued  in  the  Government  pendant  lamp,  of  bracket  lamp. 

Q.  Did  vou  make  any  attempt  to  clean  any  one  of  these  rifles  that 
had  been  nred?  If  so,  which  one,  and  how? — ^A.  The  rifle  which  had 
been  fired  fifteen  times  we  made  a  superficial  attempt  to  clean  it  by 
running  through  it  the  pull  through  that  can  be  found  in  the  stock  of 
all  the  guns  that  are  issued,  consisting  of  apiece  of  string  and  a  bristle 
brush.  That  was  run  through  twice.  We  then  followed  it  by  run- 
ning through  a  piece  of  dry  white  rag  twice. 

Q.  And  this  process  consumed  how  much  time? — ^A.  Approxi- 
mately twenty  seconds;  however,  all  things  were  in  readiness  when 
we  ran  them  through. 

Q.  Did  you  cause  these  guns — these  four  rifles — to  be  inspected  by 
anyone  else?  If  so,  whom,  and  with  what  result? — ^A.  Capt.  Isaac 
A.  Saxton,  Twenty-sixth  Infantry,  entered  the  room  while  we  were 
making  this  experiment.  I  spoke  to  Captain  Murphy,  who  was 
present,  and  asked  him  if  he  did  not  think  it  advisable  to  have  Cap- 
tain Saxton  look  at  the  rifles.  With  Captain  Murphy's  consent  the 
rifles  were  handed  to  Captain  Saxton,  wno  inspected  them  all  veiy 
thoroughly. 

Q.  Did  you  state  to  him  the  purpose  of  his  inspection? — A.  We 
did  not. 

Q.  Well  ? — ^A.  He  looked  at  all  the  rifles  very  carefully,  and  when 
he  finished  remarked 

By  the  judge-advocate: 

I  object  on  the  grounds  that  that  is  hearsay  evidence  and  not  competent.  Captain 
Saxton  being  present  on  the  poet  can  be  called  as  a  witness. 

By  associate  counsel : 

The  witness  is  cautioned  not  to  repeat  the  remarks  of  Captain  Saxton;  just  give  the 
result  of  his  observation. 

Q.  What  was  the  result? — A.  The  result  of  the  inspection  was  that 
the  rifles  were  determined  practically  clean. 

Q.  Did  he  select  any  one  as  having  been  fired  ? — A.  Not  positively. 

Q.  Which  one  did  he  say  might  have  been  fired,  or  what  did  he  say 
in  selecting  this  one,  if  he  selected  one  ? — A.  Selecting  the  rifle  which 
had  been  fired  twice — I  can  not  answer  that  without  saying  what  he 
said. 

Q.  Did  he  state  positively  that  this  had  been  fired  or  what  did  he 
say  about  it? 

By  the  judge-advocate: 

I  object  to  that  as  hearsay. 

By  counsel  for  accused: 

May  it  please  the  court,  this  was  in  evidence  without  objection  from  the  other 
witness;  the  other  witness  stated  positi\ely,  and  the  record  will  bear  us  out,  that  in 
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CROSS-EXAMmATION. 

QL'ESTtONS   BY  THE   ASSISTANT  JTJDOK- ADVOCATE. 

Q.  In  your  first  experiment  was  any  effort  made  by  yoo  to  deter- 
mine whether  powder  stains  or  residue  left  in  the  interior  of  the  bore 
could  be  detected  bv  artificial  light  one  and  one-half  hours  after  the 
firing?— A.  Not  an  hour  and  a  half  after, 

Q.  Or  two  hours? — A.  Not  two  hours. 

Q.  Or  three  hours? — A.  No. 

Q,  Do  you  know  whether  Captain  Murphy  or  anyone  else  made 
any  effort  to  determine  this? — A,  Not  in  my  presence. 

Q.  Do  you  know  whether  Captain  Murphy  did  or  not  ? — A.  I  do  not, 

Q.  The  same  lamp  was  used  in  each  experiment,  I  believe  you 
stated  ?~A.  The  same  lamp. 

Q.  How  close  to  the  lamp  was  the  rifle  held? — A.  Varying  dis- 
tances; all  the  way  from  right  next  to  the  lamp  to  some  distance 
away — 5  or  6  feet* 

Ql  So  there  is  not  a  possibility  of  the  brilliancy  or  proximity  of  the 
light  haying  dazzhd  your  eyes  so  you  were  unable  to  detect  tMs 
slight  residue  remaining? — A.  Not  at  alL 

Q.  Did  you  ever  look  through  one  of  the  modern  Springfield  rifles 
by  daylight  immediately  after  a  few  shots  had  been  fired  from  it  ?^A. 
I  did. 

Q.  And  with  what  results? — A.  Can  teU  it  right  away. 

Q.  But  by  artificial  hght  you  are  unable  to? — A.  Unable  to 
determine, 

Q.  Was  any  effort  made  to  get  a  lantern  to  conduct  these  experiments 
with,  so  as  to  more  nearly  approximate  conditions  existing  at  Fort 
Brown  on  the  night  of  Auo^Jst  13? — A.  There  was  not.  I  believe 
there  was.  I  believe  Captam  Preston  said  he  tried  to  get  a  lantern; 
but  I  didn't  have  any,  and  I  am  certain  there  is  none  in  our  building. 

Q.  The  greatest  distance  this  rifle  was  held  from  the  lamp  w^as  5  or 
6  feet? — A.  About  that;  because  the  room  is  about  14  by  16^  and  the 
lamp  w^as  in  the  center  of  the  room. 

Q.  Was  Captain  Saxton  positive  that  none  of  the  other  rifles  had 
been  fired  ? — A.  He  was  positive  as  to  several  of  them,  or  at  least  I 
w^on't  say  exactly  positive, 

Q.  lie'  was  not  positive? — A.  I  won't  say  exactly  positive^  but  the 
language  he  used  indicated  to  me  that  he  stated  certain  rifles  had  not 
been  fifed. 

Q.  Did  you  run  a  rag  through  each  of  the  several  rifles  this  morn- 
ing?— A.  I  did  not. 

Q,  Through  any  of  them  ? — A.  I  did  not. 

Q.  Did  you  on  the  morning  after  the  previous  experiment!— A.  I 
did  not. 

EXAMINATION    BY    THE    COUBT. 

Q.  As  a  result  of  your  experience  in  gun  cleaning*  will  you  please 
state  whether  the  gray  color  you  noticed  m  the  interior  of  the  gun 
barrels  fired  was  the  result  of  the  powder  stains,  per  se,  or  as  a  result 
of  chemical  action  which  had  taken  place  between  tlie  metal  of  the 
barrels  and  the  chemical  components  of  the  powder) — A*  I  do  not 
know.     It  can  be  removed* 
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Mr.  O.  J.  Matlock,  a  witness  for  the  defense,  was  duly  sworn  and 
testified  as  follows: 

DIRECT   EXAMINATION. 
QUESTIONS   BY  THB  JUDOB-ADVOCATB. 

Q.  Please  state  your  name. — ^A.  O.  J.  Matlock. 

Q.  Residence. — ^A.  Present,  Jeffersonville,  Ind. 

Q.  Present  occupation. — ^A.  Clerk  in  the  Quartermaster's  Depart- 
ment. 

Q.  Do  you  know  the  accused?  If  so,  state  who  he  is. — ^A.  Major 
Penrose,  sir,  of  the  Twenty-fifth  Infantry. 

QUESTIONS  BT  THB  ACCUSED. 


Q.  How  long  have  you  known  Major  Penrose,  Mr.  Matlock? — ^A.  I 
believe,  sir,  since  the  28th  of  August  last. 

Q.  Don't  you  mean  the  28th  of  July? — A.  Yes,  sir;  it  is  the  28th 
of  July.     I  got  the  dates  mixed. 

Q.  He  was  in  command  of  Fort  Brown  during  the  time  you  knew 
him? — A.  Yes,  sir. 

Q.  What  were  you  doing  at  Fort  Brown  at  that  time? — ^A.  I  was 
clerk  in  the  quartermaster  s  office. 

Q.  At  Fort  Brown?— A.  Yes,  sir;  at  Fort  Brown. 

Q.  In  Brownsville,  Tex? — A.  In  Brownsville,  Tex. 

Q.  How  long  had  you  been  clerk  in  the  (juartermaster's  depart- 
ment at  Fort  Brown?— A.  I  had  been  there  since  December  12,  1904. 

Q.  You  had  been  continuously  on  duty  as  quartermaster  clerk  at 
Fort  Brown  from  December,  1904,  including  the  time  that  Major  Pen- 
rose and  his  command  were  stationed  there  ? — A.  Yes,  sir. 

Q.  You  were  there  the  night  of  August  13-14,  Mr.  Matlock? — 
A.  Yes,  sir. 

Q.  Did  you  hear  anything  unusual  that  night? — ^A.  I  heard  that 
shooting,  sir. 

Q.  Where  were  you  at  the  time  you  heard  this,  Mr.  Matlock? — 
A.  I  was  in  the  noncommissioned  officers'  quarters,  back  of  the  guard- 
house. 

Q.  Look  at  that  map  and  show  us,  if  you  can. — ^A.  It  was  right 
along  side  that  letter  A — a  house  there  at  the  letter  A. 

Q.  Small  house,  at  the  eastern  end  of  the  guardhouse? — A.  Eastern 
end  of  the  garrison,  just  back  of  the  guardnouse,  but  not  connected 
with  it. 

Q.  Were  you  inside  of  the  house  or  on  the  porch  ? — ^A.  On  the  porch, 
sir. 

Q.  That  porch  is  on  which  side,  Mr.  Matlock? — A.  It  fronts  toward 
the  hospital,  over  that  way  (indicating  a  general  southerly  direction). 

Q.  You  heard  this  shooting,  then,  when  it  first  commenced? — 
A.   Yes,  sir;  I  think  I  heard  the  first  shots. 

Q.  And  where  did  you  locate  this  shooting,  Mr.  Matlock? — A.  The 
direction  seemed  to  me  back  up  toward  the  barracks  and  toward  the 
town. 

Q.  Would  you  attempt  to  locate  it  any  more  accurately  than  that?— 
A.  I  don't  tmnk  I  could,  sir;  it  was  some  distance  away  and  sounded 
just  toward  the  town  and  behind  the  barracks  from  where  I  was. 


820 


AFFR^iY   AT   BEOWNSTOtLE,  TEXAS. 


[HABSadOf. 


Q,  How  long  did  this  shooting  keep  up? — A,  I  should  say  between 
6ix  to  ten  minutes;  sounded  to  me  about  that  time*  I  should  judge- 
about  that  time. 

Q,  What  kind  of  firing  was  it,  Mr.  Matlock? — A.  It  sounded  like 
mixed  firing  to  me^^like  mixed  shots;  they  were  not  all  ahke. 

Q.  You  don't  pose  as  an  expert  on  detecting  the  various  kinds  of 
shots  ? — A.  No,  sir.  I  know  when  the  shooting  first  broke  out*  I  was 
listening  to  it  and  trying  to  determine  as  well  as  I  could  what  kind  of 
shots  it  was,  or  what  kind  of  rifles  or  guns  they  were  using,  and  I 
thought  it  was  different  kinds;  some  would  be  dull  and  some  would  be 
sharp. 

Q.  And  your  recollection  on  that  point  is  vbtj  clear;  that  there  was 
a  marked  distinction? — A.  Yes^  sir;  because  I  remember  remarking 
on  the  fact  at  the  time  it  happened, 

Q.^  During  this  shooting  did  you  go  away  from  that  point  at  all? — 
A.  Yes,  sir;  I  went  up  to  the  guardhouse  to  see  if  I  could  find  out 
from  the  men  what  was  the  trouble;  I  thought  perhaps  they  would 
know* 

Q.  Did  you  pass  along  the  south  side  of  the  guardhouse? — ^A,  Yes, 
sir. 

Q,  Isn't  there  a  post  exchange  there? — A.  The  post  exchange  is 
between  the  ^ardhouse  and  the  road. 

Q.  Indicatmg  the  road  that  passes  down  in  front  of  the  officers* 
quarters? — A,  Yes,  sir, 

Q.  What  did  you  see  when  you  got  In  front  of  the  guardhouse,  or 
around  there! — A.  As  soon  as  I  passed  around  the  comer  of  the 
guardhouse  where  the  men  could  see  me  they  called  to  me  to  halt,  and 
the  man  nearest  me  asked  who  I  Avas,  as  they  usually  challenge  a  man, 
and  I  told  them  who  I  %vas  and  asked  what  was  the  trouble,  and  one 
of  the  men— I  am  uiclincd  to  think  he  was  sergeant  of  the  guard,  1  am 
not  positive  of  that,  but  he  appeared  to  be — -and  he  answered  me  and 
said,  ''We  don't  know;  that's  what  we  are  tryine:  to  find  out."  And 
there  was  some  few  other  words,  I  don*t  remeniber  the  conversation 
now,  but  then  afterwards  they  told  me  to  go  back  to  the  house  I  was 
at  and  stay  there,  and  stay  inside;  that  there  was  shooting  going  on 
and  that  I  might  get  hurt* 

Q.  Did  you  see  any  of  the  guard,  aside  from  this  man  you  took  to 
be  sergeant  of  the  guard,  at  that  time  ?  If  so,  what  was  their  arrange- 
ment?— A.  There  were  4  or  5  men,  maybe  6  men,  I  don't  know  just 
how  many,  I  didn't  count  them;  they  were  in  a  line  out  in  front  of 
the  guardhouse,  I  should  say  a  circidar  line  rather,  and  they  seemed 
to  be  very  much  excited  and  frightened  and  were  constantly  looking 
around  to  see  if  any  person  was  coming,  or  if  there  was  anything  for 
them  to  take  notice  of.  fl 

Q.  Very  much  on  the  alert? — ^A,  Ven^  much  so;  yes,  sir,  H 

Q.  Can't  you  go  over  to  that  plat  and  indicate  how  those  men  were      ■ 
with  respect  to  the  front  of  the  guardhouse,  or  make  it  clear  any     fl 
way  ?— A.  There  is  a  covered  porch  in  front  of  that  guardhouse,  or    ■ 
shed  I  should  say,  and  the  men  were  out  in  front  of  that  shed,  strung 
along  across  the  front  of  the  guardhouse, 

tXAnd  looking  in  what  general  direction,  as  far  as  you  could  see  t — 
A,  They  were  looking  in  that  direction,  this  direction,  and  this 
durection. 
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Q.  GeneraUy  in  a  semicircular  direction  around  the  guardhouse  t — 
A.  rossibly  looking  this  way  and  that  way  too. 

Q.  You  went  back  then  to  the  house  where  you  had  been  visiting  t — 
A.  Yes,  sir. 

Q.  Did  you  receive  any  further  instructions  that  night  t — ^A.  Yes, 
sir;  I  believe  it  was  the  sergeant  of  the  guard  came  down  to  the  house 
some  ten  or  fifteen  minutes,  perhaps,  after  the  shooting  was  all  over, 
and  I  was  stiU  sitting  out  on  the  front  porch  waiting  until  they  would 
let  me  go  back  to  my  house;  I  wantea  to  get  back  to  my  house,  and 
he  said 

By  the  judge-advocate: 
I  object  to  the  introduction  of  hearsay  evidence. 

Q.  I  want  to  know,  Mr.  Matlock,  exactly  what  instructions  ^u  got, 
if  any,  from  that  sergeant  of  the  guard  or  anybody  in  authority. 

By  the  judge-advocate: 

I  stiU  TnaJTitaJTi  that  is  hearsay,  but  will  interpose  no  objection. 

By  the  counsel: 

It  is  what  somebody  said,  but  you  can't  f^  an  order  in  any  other  way,  may  it  please 
the  court;  somebody  has  got  to  qpeak  to  give  an  order,  or  write  it. 

Q.  What  .was  the  order  given? — ^A.  He  told  me  to  go  back  in  the 
house  and  put  out  the  light,  and  he  said  there  might  be  some  persons 
coming  over  that  way  from  the  town  or  the  country  beyond  the  town 
and  he  wanted  the  lights  out  so  they  would  not  attract  any  attention 
if  people  were  shooting  around  there. 

Q.  How  long  did  you  remain  there  t — ^A.  Possibly  an  hour. 

Q.  And  then  where  did  you  go? — ^A.  Over  to  the  hospital.  I  saw 
some  lights  there  and  some  men  sitting  on  the  porch,  ana  I  wanted  to 
find  out  what  I  could  and  I  went  over  there. 

Q.  From  the  hospital  where  did  ;^ou  go? — ^A.  To  my  house. 

Q.  Where  is  your  house? — ^A.  It  is  B  quarters,  down  in  the  comer 
next  to  the  river,  sir  (indicating  the  small  quarters  on  the  western  end 
of  the  oflBicers'  row). 

OBOSS-EXAHINATION. 
QUESnoKS  BT  AB8I8TAMT  JUDOB-ADYOGATB. 

Q.  You  stated  that  when  you  first  heard  the  shooting  your  impres- 
sion was  it  was  just  behind  the  barracks  toward  the  town. 

By  counsel: 

He  didn't  say  bo;  he  said  in  the  direction  back  of  the  quarters  toward  the  town.  I 
km  going  to  ask  that  the  counsel  be  instructed,  if  he  is  going  to  quote  the  language  of 
witnesses,  that  he  quote  it  as  accurately  as  possible  so  as  not  to  give  an  erroneous  im- 
pression of  the  record.  I  have  no  objection  to  the  question,  except  its  form,  and  if  he 
will  kindly  do  this,  we  will  interpose  no  objection. 

Q.  About  how  far  over  to  the  rear  of  the  barracks  was  this  shoot- 
ing?— ^A.  I  could  not  tell  anything,  because  the  house  where  I  was  is 
beyond  the  barracks  from  the  town  and  I  could  not  tell  how  near  to 
the  barracks  the  shooting  was. 

Q.  Could  you  tell  whether  the  majority  of  the  shots  fired  were 
apparently  fired  from  rifles  t  Did  they  have  a  sharp  crack  as  distin- 
guished from  the  duller  sounds  you  mentioned  I— A.  I  could  not  say 
8.  Doc  402, 60-1,  pt  2 68 
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ft3  to  that.  I  belierej  although,  that  the  majority  did  sound  as  & 
sharp  sound.  I  would  not  be  poaitiTe^  because  I  had  no  way  of 
judging. 

Q.  Were  there  any  times  when  you  heard  a  number  of  these  sharp 
cracks  and  could  differentiate  between  them  and  the  times  when  you 
heard  occasional  dull  shots  tool — A.  It  is  my  impression  that  the 
first  shots  nearest  to  me  were  interspersed  or  mixed  with  those  dull 
shots  ri^ht  along  from  start  to  finish.    That's  my  impression  of  it* 

Q,  Did  you  ever  hear  the  Krag-^JOrgensen  or  the  Springfield  rifle 
fired  on  the  range? — ^A.  Never  on  the  range,  but  I  have  heard  them 
fired. 

Q.  Did  these  sharp  reports  you  heard  sound  similar  to  the  shots  you 
had  heard  fired  from  the  Springfield  rifle  ? — A.  I  should  say,  sir,  they 
sounded  similar, but  I  could  not  say  they  were  exactly  the  same;  I  am 
not  positive  as  to  that. 

Q*  Was  there  a  light  in  the  guardhouse  when  you  reached  there! — 
A.  I  am  not  positive^  sir;  I  doo*t  remember. 

Q.  How  close  did  you  come  to  those  men  who  were  lying  on  the 
ground  in  front  of  the  guardhouse! — A.  I  don't  beheve  they  were 
lying  on  the  ground.     I  did  not  see  anybody  lying  on  the  ground. 

Q.  How  close  did  you  come  to  this  semicircular  line  in  front  of  the 
guardhouse?— A*  The  nearest  man  to  me  was  5  or  6  feet. 

Q,  And  the  farthest  man  you  saw  1 — A.  Possibly  30  of  40  feet. 

Q.  Can't  you  recollect  now  whether  there  was  a  light  at  the  guard- 
louse  or  not? — -A,  I  can  not,  sir< 

Q,  How  many  men  did  you  see  there  standing  in  this  line,  'f  they 
were  standing?  I  don't  know  that  you  have  described  their  posi- 
Ition, — A,  There  were  4  to  6,  perhaps*  I  could  not  tell.  I  did  not 
count  them*     My  recollection  is  there  were  6, 

Q-  Were  they  standing  or  kneeling? — A*  They  were  standing,  I 
believe,  sir;  all  of  them.     I  don't  remember  seeing  anyone  kneehng, 

BXAMIHATION   BT  THE   OOtmT. 

Q.  Did  you  see  the  flashes  of  the  guns  at  any  time;  and  if  so,  where 
did  they  appear  to  be? — A.  I  did  not  see  any  flashes  of  the  guns, 

Q.  In  your  capacitv  as  clerk  in  the  Quartermaster's  Department- 
are  you  famihar  with  shipments  of  Government  stores,  losses  of 
Ifihipments,  or  parts  of  shipments,  etc?  If  so,  were  any  Springfield 
rifles,  new  model,  lost  in  shipment,  as  per  invoices,  at  any  tune  while 
you  were  at  Fort  Brown?— A.  I  never  heard  of  any,  sir. 

Q.  (Repeated.)  In  your  capacity  as  clerk  in  the  Quartermaster's 
Department,  are  you  familiar  with  shipments  of  Government  stores, 
losses  of  shipments,  or  parts  of  shipments,  etc.  ? — A*  I  usually  knew  of 
all  the  shipments  that  were  made  down  there,  and  also  the  receipts 
of  property, 

Q.  If  so,  were  any  Springfield  rifles^  new  model,  lost  in  shipment. 
as  per  invoices,  at  any  time  while  you  were  at  Fort  Brown?— A.  I 
don't  remember  hearing  of  any  loss  of  property  at  all  of  that  kind. 

Q.  How  long  had  you  been  on  the  porch  prior  to  the  first  shots  you 
heard? — A,  Possibly  about  two  hours,  or  two  hours  and  a  half. 

Q.  Had  you  fallen  asleep  while  sitting  there  prior  to  hearing  those 
shots?— A,  No^fiir, 
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Q.  As  a  matter  of  fact,  in  regard  to  these  shipments  brought  out 
in  that  question  by  the  court,  was  it  your  duty  at  all  to  know  any- 
thing about  whether  consignments  of  nfles  were  necessarily  complete, 
further  than  to  know  the  original  package  had  arrived  all  ri^^t  I— A. 
No,  sir. 

The  court  then  took  a  recess  until  2.25  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  judge-advocates,  the  accused,  his  coun- 
sel, and  the  reporter  resumed  theur  seats. 

Matias  G.  Tamayo,  a  witness  for  the  defense,  was  duly  sworn  and 
testified  as  follows: 

DntBOT  EXAMINATION. 
QUSSnONB  BY  THB  JXJDOB-ADVOCATB. 

Q.  Please  state  your  name,  your  residence,  and  your  occupation. — 
A.  Matias  G.  Tamayo. 

Q.  Your  residence? — ^A.  Brownsville,  Tex. 

Q.  Your  occupation? — ^A.  Right  now  I  am  a  carpenter.  While  I 
was  working  for  the  Government  I  was  scavenger. 

Q.  Do  you  know  the  accused?  If  so,  state  who  he  is. — A.  Yes, 
sir;  Major  Penrose. 

QUESTIONS  BT  COUNSEL  VOB  THE  ACCUSED. 

Q.  How  long  have  you  lived  at  Brownsville? — ^A.  I  hyed  there 
since  I  was  a  little  boy.     I  was  bom  and  raised  at  Brownsville. 

Q.  How  long  did  you  hold  the  position  of  scavenger? — ^A.  Six 
years. 

Q.  That  is,  at  Brownsville? — ^A.  Yes,  sir. 

Q.  Were  you  in  Fort  Brown  on  the  13th  of  last  August — the  night 
of  the  13th  and  14th?— A.  Yes,  sir. 

Q.  You  were  performing  your  work  as  scavenger  that  night? — ^A. 
Yes,  sir. 

Q.  And  as  scavenger  you  had  to  visit  the  sinks  of  the  several  com- 
pam'es?— A.  Yes,  sir. 

Q.  Do  you  remember  visiting  the  sink  of  what  is  known  as  B  Com- 
pany, Twenty-fifth  Infantry,  tnat  night?-— A.  Yes.  sir. 

Q.  About  what  time  did  you  go  to  that  sink? — ^A.  About  ten  min- 
utes to  12. 

Q.  Well,  how  long  did  you  work  there  about  the  sink  at  that  time  ? — 
A.  Ten  minutes. 

Q.  You  left  your  cart  standing  there  during  that  time? — ^A.  Yes, 
sir;  I  left  my  cart  standing  there  and  went  into  the  barracks  to  get  a 
drink  of  water  when  I  got  through. 

Q.  When  you  got  through  your  work  at  the  sink  you  went  into  the 

barracks ^A.  Yes,  sir. 

To  get  a  drink  of  water? — A.  Yes,  sir. 

You  went  back  to  your  cart  thenV— A.  Yes,  sir. 
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Q.  Where  did  yoti  go  to  then? — A.  I  went  back  to  the  kitchen  of  B 
Company  barracKs. 

Q,  Come  over  here  to  the  map  and  show  the  oourt»  if  you  under- 
stand the  map,  where  that  kitchen  is. — A,  (Witness  goes  to  map.) 
Right  here.  (Witness  indicates  point  a  little  to  the  east  of  the  comer 
of  the  west  end  and  in  the  rear  of  the  barracks  toward  lownj 

Q,  Is  the  kitchen  at  this  corner  of  the  building — this  west  end  I — A. 
Yes,  sir;  it  is  right  here  (pointing). 

Q,  Is  there  a  porch  there?— A.  Yes,  sir;  there  is  a  porch  there. 

Q.  WTiat  kina  of  a  porch. is  it?— A.  Right  along  here  (indicating 
the  west  end  of  the  barracks)  is  a  latticework, 

Q.  And  is  there  an  entrance  to  the  kitchen  there? — ^A,  Yes,  sir; 
and  steps  right  there.  I  was  in  front  of  them  steps  when  I  heard  the 
first  shot* 

Q.  Is  there  a  platforra  there  before  you  get  to  the  steps — do  the 
steps  go  up  on  a  platform  and  then  into  the  kitchen?— ^A.  No,  air; 
there  is  a  platform  on  this  side,  rieht  here  (pointing). 

Q,  I  am  talking  about  right  here  (pointing). — ^A,  No,  sir;  only 
steps;  thesteps go  up  on  the  porch  there. 

Q.  Does  that  porcn  extend  the  whole  length  of  the  barracks  1 — A. 
Yes^  sir. 

Q.  Now,  which  side  of  the  steps— that  is,  the  east  side  or  the  west — 
was  the  ash  can  kept? — A.  Around  on  this  side,  about  10  feet  away 
from  the  porch,  on  the  ground. 

Q.  In  driving  in  there,  did  you  pass  your  cart  between  the  can  and 
the  porch,  or  not? — ^A,  Between  the  can  and  the  porch. 

S.  So  that  the  ash  can  was  on  the  side  of  your  cart  toward  the 
?— A.  Toward  the  town;  yes,  sir, 

Q.  And  you  say  that  you  were  at  that  point  emptying  the  ash  can 
when  the  shots  were  fired? — A*  Yes,  sir;  I  emptied  the  ash  can,  an<l 
as  I  went  to  set  the  can  on  the  ground  I  heard  the  first  shot,  and  then  1 
heard  all  the  rest  of  the  shots;  I  heard  about  20  shots  while  I  was 
there. 

Q.  Where  was  this  first  shot  fired? — A.  In  town. 

Q.  Can  you  show  the  court  about  where  you  located  it  I — A.  Yes, 
sir.     (Witness  goes  to  map.)     Right  here. 

Q.  That  is  where  you  think  the  first  shot  was  fired! — ^A.  Yes,  sir* 

Q.  Now,  where  were  the  other  shots — those  20  shots  you  sav  you 
heard? — A.  I  think  they  were  fi^red  right  here  in  the  Yturria  alley. 

Q,  Now,  you  indicated  th  a t  it  was  close  to  t  he  house  of  Mr,  Cowen  f — 
A,  Yes,  sir* 

Q.  Do  yon  think  it  was  as  far  up  the  alley  as  that,  or  was  it  closer 
to  the  garrison  than  that! — A.  Kight  along  here  is  where  I  heard 
the  shots,  (Witness  moves  his  pointer  back  and  forth  from  the 
mouth  of  the  alley  on  Fourte^enth  street  to  a  little  beyond  the  back 
lot  of  Cowen.) 

Q.  Did  you  see  anybody  at  all  when  these  shots  were  fired  i — A, 
No,  sir. 

Q.  Did  you  see  any  flashes  of  guns? — A.  No^  sir. 

Q,  WeD,  how  long  did  you  stay  at  that  particular  point  there  I— A, 
About  a  minute  and  a  half  or  two  minutes. 

Q.  What  did  you  leave  there  for?"A.  I  left  there  becatise  I  beard 
eume  bullets  going  into  the  post  toward  the  administration  building, 
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and  I  thought  I  was  m  danger,  so  I  thought  I  better  get  away  from 
there. 

Q.  Did  you  have  a  li^t  on  your  wagon t — A.  Yes,  sir;  I  had  a 
lantern. 

O.  Where  was  that  lantern,  and  what  kind  of  a  lantern  was  it? — 
A.  I  had  it  on  my  cart,  right  on  the  left-hand  side. 

Q.  What  kind  of  a  lantern  was  itt — A.  It  has  a  kind  of  a  search 
glass  to  it. 

Q.  What  we  call  a  bull's-ej^e  lantern? — ^A.  Yes,  sir. 

Q.  Was  this  lantern  burning  when  the  shooting  commenced? — 
A.   I  es,  sir. 

Q.  Did  you  do  anything  with  the  lantern  at  all? — ^A.  Yes,  sir;  as 
soon  as  I  heard  the  first  shots  I  put  my  lantern  out. 
.   Q.  You  say  you  went  away  from  tnere  because  you  heard  shots 
passing  over  toward  the  administration  building? — ^A.  Yes,  sir. 

Q.  How  did  you  do  this?—- -A.  I  jumped  on  my  cart  and  drove 
pretty  fast,  at  a  walk.  I  stopped  for  a  few  seconds  in  front  of  D 
Company  barracks  to  see  the  soldiers  coming  out;  that  was  the  time 
I  heard  the  first  bugle  call,  and  as  soon  as  the  first  bugle  call  sounded 
all  the  bugles  blowed — ^just  the  same  as  when  they  have  a  fire  drill — 
and  then  I  got  away  from  there  and  went  to  the  administration 
building. 

Q.  Ajid  how  long  did  you  stay  there? — ^A.  About  ten  minutes. 

Q.  Had  the  firing  ceased? — ^A.  Yes,  sir. 

Q.  Where  did  you  go  to  from  there? — ^A.  I  went  inside  the  admin- 
istration building  to  dean  up  a  couple  of  sinks  over  there,  and  when 
I  got  out  of  there  I  stood  behind  a  tree  that  is  on  the  right-hand 
side  as  you  go  inside;  the  firing  ceased  and  then  I  turned  back  and 
come  to  D  Company  barracks  and  finished  my  work  there. 

Q.  While  you  were  back  of  D  Company  barracks  did  you  see  any 
of  the  soldiers? — ^A.  Yes,  sir;  there  is  where  I  first  saw  the  soldiers, 
along  the  side  of  the  fence,  kneeling  down. 

Q.  How  long  were  you  at  D  Company  there  at  that  time? — 
A.  About  ten  or  fifteen  minutes — ten  minutes. 

Q.  Did  you  have  any  talk  with  Major  Penrose  about  that  time? — 
A.  Yes,  sir;  right  there  between  the  sinks  and  the  company. 

Q.  Do  you  remember  what  you  told  Major  Penrose  at  that  time? — 
A.  Yes,  sir. 

(^.  Tell  the  court  as  nearly  as  you  can  recollect  it  what  you  told 
Major  Penrose  at  that  time. — ^A.  The  first  question  Major  Penrose 
asked  me  was,  did  I  see  the  sentry  on  that  post,  and  I  told  him  yes. 
sir;  and  then  he  asked  me  where  I  had  seen  nim,  and  I  told  him,  and 
he  asked  me  how  long  before  the  shooting,  and  I  told  him  about  two 
minutes  before  the  shooting^  and  then  he  asked  me  several  questions 
about  the  shooting,  where  1  was  and  what  I  was  doing  and  where  I 
went,  and  all  such  questions  as  that. 

Q.  And  did  you  tell  him  substantially  as  you  have  told  the  court 
here? — A.  Yes,  sir;  the  same  thing. 

Q.  When  did  you  see  that  sentinel,  and  where  were  you  when  you 
saw  him? — ^A.  When  I  saw  the  sentinel  was  the  time  I  went  to  get 
the  drink  of  water  at  D  Company  barracks,  and  that  was  a  little 
before  the  shooting. 

Q.  Where  didvou  go  in — ^in  the  middle  entrance? — A.  In  the  mid- 
dle entrance  of  tne  barrackSi  because  thore  was  a  aink  there. 
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Q,  Was  there  anybody  else  present  at  this  D  Company  sink  when 
you  told  Major  Penrose  about  this  shooting? — A.  Yes^  sir. 

Q.  Who  was  it?-— ^A,  I  think  Captain  Lyon  and  alsothe  sentry;  he 
was  right  there. 

Q.  Now,  was  that  the  same  sentry  that  was  on  the  post  around 
the  barracks  there?— A.  Yes,  sir. 

Q,  Well,  now,  were  you  interviewed  by  Captain  Lyon  and  your 
statement  taken  about  all  that? — ^A,  The  next  morning,  about  half 
past  6  o'clock  in  the  morning,  they  sent  after  me, 

Q.  Do  you  know  anything  about  whether  the  companies  were  out 
at  mspection  the  next  morning? — A*  Yes,  sir;  they  were  all  out  at 
inspection  that  morning. 

Q.  Now,  was  this  interview  before  or  after  the  inspection,  as  you 
recollect  it  now,  by  Captain  Lyon,  the  next  morning? — A.  Yon  mean, 
the  three  companies? 

Q.  No.  Was  this  when  Captain  Lyon  had  you  make  an  affida- 
vit?— A»  That  was  about  half  past  6  in  the  morning. 

Q.  WiU  you  look  at  that  paper?  (Hands  witness  paper,)  Is  that 
your  si^ature  attached  to  that  paper?— A.  Yes,  sir. 

Q.  Did  you  swear  to  that  before  Captain  Lyon  that  morning  I — 
A*  I  esj  sir- 
Counsel  for  the  accused; 

We  would  like  to  have  tbts  read  in  evidence  at  thia  point. 

The  judge-advocate: 

Mav  it  plcafl€  the  coart»  the  prosecution  interposee  an  objectioTi  %%  this  point  to  the 
iDtroducUon  of  this  paper,  It  L-^  an  ex  parte  affiflavit,  and  the  witnosa  la  here  biin- 
eelf  and  can  testify  to  tne  materia!  facts  in  it  without  introducing  this  ex  parte  instru- 
ment in  evidence,  and  we  will  have  to  interpoee  an  objection. 

Associate  counsel  for  the  accused: 

May  it  please  the  court,  in  reply  to  the  objection  of  tbe  judge -advocate  we  wOl 
itate  that  the  purpose  of  the  introduction  of  ihm  affidavit  is>  not  to  f^gtabliBii  in  eviden<?e 
^ before  the  court  any  fact  therein  contained,  but  it  is  to  establish  the  fact,  however, 
rlhat  thb  is  the  witness  and  that  it  is  h is  affidavit,  and  it  was  matie  before  the  exim 
mary  court  officer  at  Fort  Brown,  Tex»,  and  fumiehed  the  information  to  Major 
Penrose,  the  accused,  which  determined  his  action  on  that  mornmg.  It  ifl  iimply 
evidence  of  rtiat  fact  and  not  m  testitnony  of  any  facte  contained  therein.  It  simply 
eetablkhes  a  hasia  of  action  for  Major  Penrose  in  rebuttal  of  the  aU^ationfi  containea 
in  specifications  upon  which  he  ia  Deing  tried. 

Counsel  for  the  accused: 

Of  course,  when  introduced  it  is  subject  to  cross-examination  by  the  pfosecutton. 

if  they  gee  tit,  and  we  will  add  that  that  baa  been  done  right  along  in  this  case  to  show 
tiiat  he  has  made  euch  ex  parte  statement  in  cr oss^^am i nation^  and  without  objection 

Associate  counsel  for  the  accused: 

As  T  understand  it,  the  judge-advocate  objects  to  the  introduction  of  an  affidavit  aa 
an  ex  parte  sta-ttiment,  and  it  is  objectionable  on  that  point,  thnugli  U  itrt**  to  cstabliih 
certain  facta  which  are  contained  In  that  affidavit,  but  it  is  poriinent  evidence  Ui 
eatabliah  a  basis  of  action  for  Major  Penrose,  and  that  is  ail  it  is  introduced  for. 

Assistant  judge-advocate: 

May  it  please  the  court,  ae  ihown  by  the  teatimony  of  the  witness  a  few  momentB 
Wi,  UUB  affidavit  was  tiiken  either  immediately  before  or  immediately  after  or  about 
the  same  time  of  the  inspection.  It  wasn't  brought  out  clearly  that  it  was  made 
before  the  inspection  on  toat  following  morning,  and  it  seemu  to  me  that  there  ie  no 
€J&udd  m  the  chaiges  that  aUc^es  the  omifision  or  conunisBion  of  of  anythiiig  af t9 


Max.8,1007.]  affray  AT  BBOWNSVILLB^  TBXAB.  827 

dayliffht  of  the  mominff  of  the  14th,  and  it  was  after  daylight,  nnlen  I  am  greatlv 
mikaken,  that  this  affiaavit  was  taken,  and  the  time  in  the  chaiges  does  not  reacn 
beyond  daylight  on  August  14. 

Counsel  for  the  accused: 

Now,  may  it  please  the  court,  there  is  no  court  in  the  country  that  don't  admit 
evidence  to  estaolish  a  basis  for  action,  as  has  been  very  properly  stated  by  the  asso- 
ciate counsel,  and,  may  it  please  the  court,  when  the  proi)er  time  comes  we  will  show 
by  the  officer  who  was  present  when  he  made  this  original  statement  that  it  was 
reduced  to  writing  as  early  as  possible  after  that  particular  time,  and  was  placed  in 
the  best  form  possible  for  the  mvestigation  that  had  certainly  to  take  place  as  soon 
as  it  was  practicable  to  place  it  in  that  form,  and  the  only  other  person  wno  can  testify 
on  that  is  the  officer  before  whom  this  affidavit  was  taken  and  who  is  a  witness  in  this 
case,  and  we  will  connect  it  up  when  the  proper  time  comes— and  I  might  add  we  have 
connected  it  alreadv-->the  statement  as  made  to  Major  Penrose  in  the  presence  of  an 
officer;  and  we  will  show  why  it  was  reduced  to  writing  early  that  morning,  and 
positively  what  this  witness  said  that  it  was  before  the  inspection  of  the  pieces  on  the 
fdlowing  morning,  and  therefore  there  could  not  be  a  better  basis  of  action  than 
what  we  daim  lor  it  now. 

Assistant  judge-advocate: 

May  it  please  the  court,  I  would  ask  the  stenographer  to  read  the  notes  with  refer- 
ence to  the  time  that  this  affidavit  was  taken;  or  possibly  the  counsel  for  the  defense 
can  state  whether  the  witness  has  stated  whether  it  was  before  the  inspection. 

(The  reporter  reads  the  last  three  questions  and  answers  of  the 
witness  on  page  1752  [826]  of  the  record.) 
Q.  Was  this  affidavit  taken  before  the  inspection  that  morning? 

Assistant  judge-advocate: 
I  object  to  that  as  a  leading  question. 

Q.  Do  you  know  whether  this  was  before  or  after  the  inspection? — 
A.  1  think  it  was  after  the  inspection,  because  I  had  to  wait  about 
half  an  hour.  I  mt  there  at  6  o'clock  that  morning,  and  I  waited 
there  for  about  half  an  hour. 

Q.  Do  you  know  whether  the  companies  were  still  out  in  front  of 
the  barracks  when  you  made  this  affidavit? — ^A.  I  think  there  was 
one  out  there. 

Counsel  for  the  accused: 

We  haven't  anything  further  to  say  now.  We  want  to  introduce  this  affidavit, 
may  it  please  the  court,  and  there  is  a  question  before  the  court. 

Assistant  judge-advocate: 

Upon  my  again  reading  these  charges  over  I  can  find  absolutelv  nothing  in  the 
second  specification  that  would  render  the  introduction  of  this  affiaavit  at  i3l  perti- 
nent, and  the  first  specification  merely  alleges  certain  neglects  that  took  place  between 
1  and  2  in  the  morning  of  August  14  and  daylight,  and  nothing  that  happened 
after  daylight.  Anv  statement  made  after  daylifi:ht,  as  the  one  made  by  this  witness, 
is  not  admissible;  then  it  was  taken  ex  parte;  the  witness  is  here  now  where  he  can 
be  examined,  and  any  sworn  statement  made  after  those  events  by  the  witness  is  not 
admissible. 

The  accused,  his  counsel,  the  judge-advoci^tes,  the  witness,  and  the 
reporter  then  withdrew,  and  the  court  was  closed,  and,  upon  being 
opened,  the  presiding  officer  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  is  not 
sustained.    The  paper  will  be  admitted  in  evidence. 
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Thfi  associate  counsel  theii  read  the  foUowiiig: 

Fort  BbowK}  Slate  of  Texas: 

Perwnally  appeared  before  me,  the  undefaigned  authority,  one  Matiae  G.  Tamsyo, 
Hcavenger  at  Fort  Brown,  Tex.,  who,  being  duly  a  worn  according  to  law,  deposei 
And  SAya: 

That  at  about  12.10  a.  m,  od  the  moraiDg  of  August  14^  1906,  he  wm  m  rear  of  the 

auartera  occupied  by  Company  B,  Twenty-tiith  Infantry;  that  about  thi«  time  a 
lot  was  fired^  by  aonie  person  unkiiown,  in  the  street  juet  outside  the  wait  dividing 
the  military  reaervatioo  from  the  town  of  Brownsville^  Tex.;  that  he  could  hear  the 
bullet,  and  that  it  appeared  to  be  going  in  the  direction  of  the  Rio  Grande  Kiver, 
about  parallel  to  the  above-mentioned  wall;  that  immediately  following  this  one 
shot  a  number  of  other  shots  were  fired ^  all  outside  the  walL 

Deponent  further  says  that  previous  to  the  shooting  he  saw  no  eoldiera  anywhere  in, 
rear  of  the  quarters  occupied  by  the  companies  of  the  Twenty-iifth  Infantry  and 
heard  no  talking  or  news  of  any  Idud;  and  that  he  eaw  and  heard  no  shot  or  ahoH 
from  any  of  the  company  banaclcB. 

Matias  G,  Tamato, 
ScavfTiger,  Fart  Mroum,  Tis. 
Sworn  to  and  subscribed  before  me  thii  14th  day  of  August,  1906. 

Samuel  P.  Lyon, 
Ca^mn^  Twmiy-Jiflh  InfaTUry,  Summarif  Court; 

Q,  Now,  about  how  long  were  you  in  rear  of  B  Company  quarters, 
conn  ting  the  time  it  took  you  to  empty  the  sinks?— A*  Apout  ten 
minutes. 

Q.  Did  you  sea  any  men  of  any  of  the  companies  between  B  Com- 
pany barracks  and  the  wall? — A.  No,  sir, 

Q,  I  mean  during  that  time?-^A.  Durmg  that  time;  no,  sir. 

Q.  Did  you  hear  any  men  duringiihat  time^A.  No,  sir. 

Q*  Now,  during  the  time  tliat  you  were  there  and  at  the  corner, 
including  the  time  that  you  were  there  and  the  time  that  you 
remained  there  after  the  firmg  conmienced,  did  you  see  or  hear  any 
shots  inside  the  wall?— A.  No,  sir. 

Q.  Or  near  the  barracks? — ^A  No,  sir, 

Q.  Did  this  shooting  continue  up  to  the  time  you  reached  the 
administration  building? — ^A.  Yes,  sm 

Q.  Did  you  see  any  of  the  companies  go  around  in  rear  of  the 
barracks  or  toward  the  town  side  of  the  barracks!— A.  I  saw  them 
going  toward  the  walL 

Q.  Was  the  firing  still  going  on  when  you  got  behind  that  tree! — 
A,  Yea,  sir* 

Q.  Where  did  you  go  after  you  got  through  at  D  Company  ainkt — 
A.  I  went  to  the  officers^  quarters, 

Q*  And  finished  your  work  there^-A.  And  finished  up  there  and 
went  toward  the  river  to  that  dump, 

Q.  Then  where  did  you  go?— A,  I  went  home  and  went  to  bed 
about  3  o'clock  that  moixiing* 

(J.  Was  there  anybody  e&e  that  asked  you  questions  about  this 
thing  that  same  night  except  Major  Penrose  and  Captain  Lyon  ?-*- 
A*  Yea,  sir. 

Q.  Who?^A.  Just  Major  Penrose  and  Captain  Lyon,  that  is  alL 

(X  And  this  was  down  there^  as  you  say^  by  D  Company  sinkt — 
A.  YeS|  air. 
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QUBflnnONS  BT  THB  AaaBTAXT  JITDGB-ADTOGATB. 

Q.  How  do  you  know  it  was  ten  minutes  of  12  when  you  were 
cleaning  out  B  Company  rear(— A.  Well,  because  I  used  to  hear  12 
o'clock  strike  every  nieht. 

Q.  Did  you  hear  it  fliat  night  t — A.  I  started  to  work  at  11  o'clock 
that  night,  and  it  must  have  been  about  ten  minutes  to  12  when  I 
got  there. 

Q.  Do  you  know  it  wasn't  five  minutes  of  12! — A.  I  think  it  must 
have  been  ten  minutes. 


Q.  You  are  quite  sure  of  thatt — ^A.  Yes,  sir. 


.When  was  the  last  time  you  saw  a  clock  or  heard  a  clock  strike 
before  thatt — ^A.  I  think  I  was  at  the  guardhouse — at  the  sinks 
there. 

Q.  What  time?— A.  About  half  past  11. 
.    Q.  Was  the  clock  in  the  guardhouse? — ^A.  No,  sir;  but  there  was 
a  clock  in  the  town. 

Q.  Does  that  strike  the  half  hourt — ^A.  Yes,  sir;  the  half  hour  and 
the  hour,  too. 

Q.  You  are  sure  it  was  exactly  ten  minutes  to  12 1 — ^A.  Well,  sir; 
I  am  pretty  sure  it  was. 

Q.  Did  you  see  the  sentinel) — ^A.  Yes,  sir. 

Q.  On  tnat  post  that  ni^htt — ^A.  I  saw  the  sentinel  when  I  went 
to  get  a  drink  of  water,  to  B  Company  barracks;  I  went  in  and  he 

Q.  I  just  asked  you  if  you  saw  nim.  Where  was  he  at  that  time  t — 
A.  Who,  the  sentry? 

Q.  Yes. — A.  He  was  walking  his  post  the  same  as  usual. 

Q.  What  time  was  this? — ^A.  It  must  have  been  about  two  min- 
utes before  the  shooting. 

Q.  When  did  you  see  him  again  that  night? — ^A.  That  night  I  saw 
him  when  Major  Penrose  talked  to  me  about  it. 

Q.  Those  are  the  only  two  times  you  saw  that  sentry  that  night? — 
A.  Yes,  sir. 

Q.  One  was  about  two  minutes  before  the  shooting  began,  when 
you  went  into  D  Company  barracks  to  get  a  drink  of  water? — ^A. 
Yes,  sir. 

Q.  Which  side  of  the  barracks  was  he  on  then? — ^A.  On  the  back 
side,  toward  the  wall. 

Q.  Do  you  know  his  name? — ^A.  No,  sir;  not  then;»  I  found  his 
name  out  afterwards.     His  name  is  Howard. 

Q.  Of  what  company? — ^A.  I  don't  know,  su*. 
^  (J.  Are  you  positive  that  you  didn't  see  him  any  more  between  the 

time ^A.  I  only  saw  him  twice  that  night.     That  was  when  I 

first  met  him  there  when  I  went  to  get  the  clrink  of  water,  and  when 
Maior  Penrose  questioned  me. 

Q.  And  when  you  got  the  drink  of  water  was  at  least  two  min- 
utes before  the  snooting? — ^A.  Yes,  sir. 

Q.  You  are  sure  about  that?— A.  Well,  as  soon  as  I  got  the  water 
I  went  and  jumped  on  my  cart  and  drove  away  from  tne  sink  there 
and  across  tne  road. 

Q.  But  you  are  sure  it  was  just  two  minutes  before  the  firing 
began  that  you  saw  this  sentinel  f— A.  Yes,  sir. 
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Q,  And  you  never  saw  hjm  a^ain  until  you  saw  him  in  company 
with  Major  Penrose,  after  the  firingwaa  over?— A.  Yes,  sir. 

Q.  You  will  swear  to  that! — ^A,  Yea,  sir* 

Q,  Did  you  empty  any  other  can  aside  from  the  one  yon  spoke  of 
in  rear  of  D  Company  barracks  1 — ^A.  No,  sir, 

Q.  That  is  the  only  canl^ — A.  Yes,  sir;  that  is  the  only  can. 

Q.  So  that  if  you  ever  stated  before  with  reference  to  this  sentry 
that  you  met  him  when  you  were  <>mptyin^  the  can,  '*  He  passed 
by  the  same  as  usual/'  you  are  mistaken?— A.  No,  sir. 

Q.  Did  you  ever  state  that  before? — A.  I  don't  remember. 

Q»  You  never  did? — A*  No,  air. 

Q.  Did  you  ever  make  a  statement  before  Mr.  Purdy?— A.  Yea, 
sir*   * 

Q,  Was  that  sworn  to? — ^A.  Yes,  sir. 

Q.  Was  it  taken  down  by  a  stenographer?— A.  Yes,  sir. 

Q.  Typewritten? — A.  Yes,  sir. 

Q.  And  you  signed  your  name  to  it?^A,  Yes,  sir* 

Q.  You  understood  you  were  swearing  to  all  that  waa  contained 
therein,  didn't  you? — A,  Yes,  sir. 

Q.  I  will  read  to  you  now  a  statement  found  on  page  33  of  the 
pamphlet  entitled  "Oilicial  Testimony  Regarding  the  Brownsville 
Affray,"  which  is  a  copy  of  your  affidavit,  taken  before  Mr,  Purdy; 
*'Q.  Where  was  the  sentry  ?^A.  I  met  him  when  I  was  emp taring 
that  can;  he  passed  by  the  same  as  us^ual/'  Did  you  ever  make 
that  statement,  or  not? — A,  I  think  I  did,  hut  I  made  a  mktake 
three*  That  ain't  the  truth.  I  meant  wlien  I  went  in  the  barrackB 
to  get  a  di^ink  of  water. 

Q.  So  when  you  said  he  passed  while  yon  were  emptying  that  can 
of  ashes  you  made  a  mistake? — A*  I  never  saw  him  wlien I  emptied 
that  can  of  ashes. 

Q.  So  you  swore  here  to  what  was  not  sot — ^A,  Maybe  so. 
^   Q.  Now,  as  to  the  location  of  that  first  shot;  you  pointed  out  here 
on  the  map  to-day  at  first  that  it  was  right  by  tne  side  of  the  Co  wen 
house,  near  the  north  corner  of  the  house^  ana  then  later  you  moved 
the  pointer  dowiL — ^A.  That  is  Mr,  Yturria^s  house. 

Q.  To-day  in  pointing  it  out  on  the  map  you  pointed  out  ns  the 
location  of  that  first  shot  a  point  just  on  tne  northern  side — on  the 
alley  side^-of  the  Cowen  house,  and  said  that  was  where  that  first 
shot  seemed  to  you  to  come  from. — A.  Yes,  sir. 

Q,  Is  that  true  ?    Yes  or  no. 

Counsel  for  the  accused: 

I  object  to  that;  it  tsn^t  exactly  what  the  witness  aaid.  The  witness  indicated,  it 
i0  true,  and  let  bis  pointer  rest  at  one  place,  and  lot  it  pass  back  and  forth;  and  it  ii 
BO  deacril^d  in  the  record  that  the  first  Bhooting  was  at  a  point  indif^ated  on  the  alley 
near  the  mouth  and  extending,  as  the  witneai  indicated,  off  to  that  house,  and  I  was 
particular  to  aek  the  Jiid^e-advocate  what  houae,  and  he  replied  that  it  waa  Buch  and 
Buch  a  kitchen,  and  I  challenge  the  record.  I  may  he  in  error  that  the  witnese  didn't 
locate  any  one  partictilar  spot  on  that  map  for  any  one  particular  ahot.  However,  1 
think  I  am  correct. 

Assistant  judge-adTOcate: 

May  it  pl^ae  the  court,  if  the  counael  means  by  the  mouth  of  the  alley  the  efttremt 
mouth  of  the  alley  near  Fifteenth  Mreet,  1  most  certainly  challenge  the  record:  d  b0 
meam  the  iiiteiBection  of  the  alley  on  Fourteenth  street 
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Counsel  for  the  accused: 
The  mouth  of  the  alley  on  Fourteenth  street,  and  it  is  bo  stated  in  the  record. 

Assistant  judge-advocate: 

In  that  case  the  witness  doubtless  did  move  his  pointer  down  there. 

Counsel  for  the  accused: 

He  can  examine  the  witness  as  minutely  as  he  pleases,  if  he  will  confine  himself  to 
a  true  statement  and  to  what  the  reomi  shows  the  witness  stated.  -  We  want  him  to 
be  lair,  is  all  that  we  ask. 

Q.  The  first  shooting  you  heard  was  apparently  in  the  alley  and 
near  the  Cowen  house,  was  it? — ^A.  Yes,  su*. 

Q.  Are  you  sure  about  thatf — ^A.  I  can  not  very  well  tell  in  front 
of  which  house  it  was  taking  place. 

Q.  But  it  was  in  that  direction? — A.  Yes,  sir. 

Q.  And  it  seems  to  you  that  it  was  as  far  away  as  that,  does  it? — 
A.   X  es.  sir. 

Q.  How  long  after  the  first  shot  you  heard  was  it  until  the  firing 
got  to  be  pretty  heavy? — ^A.  About  three  shots  after. 

Q.  How  many  minutes  or  seconds? — A.  About  four  seconds. 

Q.  And  when  did  jou  blow  out  your  lantern? — ^A.  When  I  heard 
the  first  shots.    I  thmk  it  was  when  I  heard  the  third  shot. 

Q.  You  are  sure  it  wasn't  the  second  shot?— A.  No,  su:. 

Q.  It  was  the  third  shot.  Isn't  shooting  quite  frequent  in  Browns- 
ville in  the  evening? — ^A.  No,  sir. 

Q.  Didn'tpeopleoftenshootup  the  town  down  there? — ^A.  No,  sir. 

Q.  Don't  people  occasionally  get  drunk  and  fire  their  pistols  in  the 
air? — ^A.  No,  sir. 

Q.  So  shooting  is  unusual  down  there.  Is  it  unusual  or  a  common 
everyday  thing?— A.  It  is  unusual. 

Q.  So  that  when  you  heard  these  shots  what  effect  did  it  produce 
upon  you? — ^A.  I  thought  it  was  some  kind  of  a  fire  in  town. 

Q.  So  you  blew  out  your  lantern  thinking  it  was  a  fire?— A.  Yes,  sir. 

Q.  Do  you  always  blow  out  your  lantern  when  you  think  there  is  a 
fire? — ^A.  No,  sir:  out  one  time  I  was  going  home 

Q.  Never  mind.  / 

Coimsel  for  the  accused: 

The  witness  has  a  perfect  right  to  make  an  explanation.  That  has  been  decided 
by  this  court  two  or  three  times,  and  we  object  to  the  bulldozing  of  the  witness  in 
that  way;  we  only  ask  that  he  be  allowed  a  uur  chance  to  make  an  explanation. 

Assistant  judge-advocate: 

I  asked  l^m  whether  he  regularly  blew  out  his  lantern  when  he  thought  there  was 
afire. 

Coimsel  for  the  accused: 

But  you  shut  him  off  when  he  started  to  make  an  explanation.  The  court  has 
ruled  that  he  can  do  so. 

Q.  You  thought  it  was  a  fire  at  the  time? — ^A.  Yes,  sir. 

Q.  When  did  you  first  become  sure  it  was  not  a  fire?— A.  When 
I  heard  all  the  shooting. 

Q.  Where  were  you  then  when  all  of  this  shooting  started? — ^A.  I 
was  standing  on  the  left-hand  side  of  my  cart,  facing  the  wall. 

Q.  The  left-hand  side  of  your  cart,  facing  the  wall?— A.  Yes,  sir. 
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Q.  Tour  mule  was  headed  in  which  direction? — ^A.  Toward  C  Com- 
pany barracks. 

CJ.  You  stated  that  these  bullets  that  you  heard  apparejitly  were 

foing  in  the  direction  of  the  administration  building  f— A.  Not  the 
rst  ones.  I  heard  the  first  ones  in  town,  and  as  soon  as  I  heard  the 
shooting  in  town  I  heard  some  coming  in  the  post, 

Q,  And  you  were  still  there  by  that  comer  I— A.  Yes,  sir;  that  was 
the  time  I  got  away  from  there. 

Q,  And  your  mule  was  headed  toward  C  Company? — A*  Yes,  sir; 
toward  the  road  between  B  and  C  Compauiea. 

Q.  So  your  mule  and  wagon  was  facmg  toward  the  east — ^toward 
C  Company  I — ^A,  Yes,  sir. 

Q.  And  this  is  the  time  you  heard  bullets  coming  into  the  post, 
apparently  in  the  direction  of  the  administration  building,  is  that 
right? — ^A*  Yes,  sir* 

Q,  And  if  that  was  the  case  and  the  bullets  going  toward  the  ad- 
I  ministration  building  and  your  mule  headed  toward  the  eaat,  why 
didn't  you  drive  toward  the  east  and  not  drive  toward  the  adminis- 
tration building? — A.  My  mule  was  facing  C  Company  on  the  west 
part 

Q,  The  mule  was  facing  toward  C  Company! — ^A.  Yes,  air;  that 
way. 

Q*  That  is  away  from  the  river. — ^A.  I  mean  D  Company-  I  made 
a  mistake. 

Q.  Do  you  make  mistakes  like  this  often? — A*  No,  sir. 

Q.  You  had  just  emptied  the  can,  had  you? — A.  Yes,  sir 

Q.  You  drove  in  between  the  can  and  the  barracks?— A.  Yes,  sir, 

Q.  And  picked  up  the  can  and  dumped  it  into  the  cart? — ^A,  Yes, 
sir, 

Q.  And  then  you  stood  there  listening  to  these  shots  ^— A  I  heard 
the  first  shots. 

Q,  And  you  stayed  there  right  by  the  can  and  by  your  cart  I — 
A.  No,  sir;  I  went  around  my  cart. 

Q*  So  as  to  get  on  the  left  side  of  your  carti — ^A*  Yes^  sir;  but  I 
c<|uld  see  the  waD  and  the  galleries, 

Q.  You  said  a  minute  ago  that  you  were  standing  by  the  left  side 
of  your  cart,  facing  toward  the  wall. — ^A.  That  is  it;  I  was  this  way 
(illustrating).  The  shooting  was  taking  place  here,  and  I  could  see 
the  barracks  here  (indicating),  and  the  cart  was  right  here* 

Q.  You  now  wish  to  have  it  changed  so  as  to  read  that  the  mule 
was  facing  toward  the  west  instead  of  the  east? — A*  Yes,  sir, 

8,  And  when  you  started  to  drive  away  you  drove  between  B  and 
ompany  barracks,  did  you  % — A.  Yes,  sir. 

Q.  In  front  of  D  Company? — A.  I  stopped  a  few  seconds  at  D 
Companv  barracks  to  see  the  men  coming  out  of  the  barracks,  and 
.then  I  arove  away  from  there  toward  the  administration  building. 
That  is  where  I  stopped, 

Q,  You  were  moving  at  a  walk,  I  think  you  said,  all  this  timel — 
A.  Yes,  sir. 

Q,  Were  you  frightened? — ^A.  No,  ar, 

Q*  Why  not — ^you  heard  bullets  going  into  the  post  I — A,  I  wasn't 
afraid. 

Q.  You  are  not  afraid  of  bullets?— A.  No,  sir. 

Q.  You  were  not  frightened  at  bH  ! — A,  No,  air^ 
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Q.  You  wete  just  as  calm  as  you  are  this  minutet — ^A.  Yes.  sir. 

Q.  So  in  case  you  testified  before  Mr.  Purdv  as  follows:  "Q."  You 
were  fri^tened  J—A.  Yes,  sir " — ^A.  I  told  him  veiy  little. 

O.  Wait  a  minute.  I  will  read  the  rest  of  this:  ''Q.  You  were 
frightened? — ^A.  Yes,  sir.  Q.  Badlv? — ^A.  No;  not  very.  Q.  Did  you 
expect  to  be  shot?— A.  Yes,  sir.  It  doesn't  frighten  you  when 
you  e^g>ect  to  be  shot?  Did  you  expect  to  be  shot  then  or  not?— 
A.  Yes,  sir. 

Q.  And  you  were  not  frightened  at  all? — ^A.  I  was  very  little 
friglitened;  not  much. 

Q.  But  you  heard  these  bullets  coming  into  the  post,  didn't  you? — 
A.  1  es^  sir;  I  heard  the  bullets  coming  mto  the  post. 

Q.  X  ou  heard  a  good  many  of  them  1— A.  Yes,  sir. 

Q.  And  they  would  zip  through  the  air? — ^A.  Yes,  sir. 

Q.  And  you  thought  you  were  goine  to  be  shot?— A.  Yes,  sir. 

Q.  And  still  you  were  not  frightened?— A.  No,  sir;  not  much. 

Q.  So  you  just  merely  stood  there  and  listened  to  the  music  of 
those  bullets  a  while  and  then  you  drove  your  mule  at  a  walk — A.  I 
drove  him  at  a  walk,  but  fast. 

Q.  If  you  said  at- any  time  that  you  drove  at  a  slow  walk,  you  were 
mistaken;  you  weren't  telling  the  truth? — ^A.  I  think  it  is  just  the 
same;  at  a  walk,  pretty  fast. 

Q.  So  there  isn  t  very  much  difference  in  it  going  at  a  fast  walk  or 
slow  walk,  and  it  don't  make  much  difference  m  swearing  at  a  thing 
now  that  ne  was  going  at  a  fast  walk  if  you  have  stated  before  that 
he  was  going  at  a  slow  walk? — ^A.  No,  sir;  I  stated  I  went  at  a  fast 
walk. 

Q.  Anybody  that  says  that  they  heard  you  going  at  a  gallop  that 
night — did  you  gallop  your  mule  at  all  that  night? — ^A.  No.  sir. 

Q.  Did  he  trot  at  all?— A.  No,  sir;  he  just  went  pretty  last,  but  at 
a  walk. 

Q.  And  those  shots?  They  seemed  to  be  coining  from  the  direction 
of  the  Co  wen  house  and  from  that  vicinity  and  were  coming  toward 
the  post? — ^A.  Well,  not  all  the  shots;  just  a  few  shots  went  into  the 
post. 


Q.  But  you  heard  them  zip? — ^A.  Yes,  sir. 


And  that  was  the  first  shooting  you  heard  after  this  first  shot; 
that  was  the  first  shooting  that  was  up  in  that  neighborhood? — A. 
Yes,  sir. 

Q.  In  the  vicinity  of  the  Co  wen  house? — ^A.  Yes,  sir. 

Q.  Now,  if  you  ever  testified  that  the  first  shots  were  fired  down 
near  the  comer  of  the  garrison  road  and  the  alley,  right  in  the  direc- 
tion of  the  Yturria  house,  you  are  mistaken  about  that? — ^A.  No, 
sir;  I  don't  think  they  were 

Coimsel  for  the  accused: 

The  witness  has  stated  that  on  his  direct  examination  that  it  was  in  the  direction 
of  the  Yturria  house  twice — in  the  Yturria  aUey — and  before  the  witness  answers 
we  would  like  to  have  the  question  read  to  see  if  we  shaU  formulate  an  objection, 
because  the  question  presumes  something  that  isnH  true,  I  think. 

(Reporter  reads  last  question.) 

Assistant  judge-advocate: 

I  wiU  withdraw  that  question. 
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It  is  about  100  yarda,  more  i 


sSj  isn't  it,  from  where  you  were 
to  tKe  Cowen  house  ?-^A.  I  don*  t  know,  sir ;  I  couldn't  Tery  well  tell  you- 

Q.  What  is  your  estimate  of  the  distance;  what  do  you  estimate 
the  distance  to  be  from  where  you  were  to  the  comer  of  the  Cowen 
house  ?^A.  I  don^t  know. 

Q.  You  know  how  much  a  yard  is f — ^A*  Yes,  sir;  3  feet* 

Q.  You  are  sure  that  aU  that  first  shooting  took  place  well  down 
the  alley,  toward  the  Cowen  house? — A.  Yes,  sir. 

Q.  Ajxd  that  there  were  not  any  shots  fired  near  the  garriBonI— A. 
Not  while  I  was  there;  no,  sir. 

Q.  And  you  waited  until  about  20  shotB  had  been  fired? — A.  Yes, 
sir  ■  and  then  I  drove  away  from  there. 

Q,  And  jrou  drove  away  deliberately  at  a  walk! — A.  Yes^  sir, 

Q.  And  liearing  these  bullets  zip  and  yet  not  in  the  least  frightened. 
The  first  shot  was  fired  well  down  the  alley,  toward  the  Ck)W6n 
house? — ^A.  Yes,  sir. 


Q,  You  are  positive  about  that? — ^A.  Yea,  sir. 


Absolutely^ — ^A,  Yes,  sir. 

Q.  And  you  swear  to  that  now?— A.  Yes,  sir. 

Q.  So,  if  on  the  morning  of  the  14th  of  Au^st  last  year,  yon  swore 
before  Captain  Lj^on  as  follows,  ''That  at  about  12.10  a.  m.,  on  the 
morning  of  August  14,  1906,  he  was  in  the  rear  of  the  quarters  occu- 
pied by  Company  B,  Twenty-fifth  Infantry;  that  about  this  time  a 
shot  was  fired  by  some  person  imknown  in  the  street  just  outside  the 
wall  dividing  the  military  reservation  from  the  town  of  Brownsville, 
Tex./'  is  that  the  truth,  tlieni— A.  I  meant  on  the  Yturria  alley. 

Q.  You  said  in  the  street  ]ust  outside  the  wall? — ^A*  That  means 
the  alley, 

Q,  It  does? — A.  Yes,  sir. 

Q.  So  there  isn't  any  difference  between  a  point  in  the  street  just 
outside  the  wall^  and  a  point  several  hundred  feet  away,  up  an  alley 
you  have  now  indicated  as  the  point  where  the  firing  began? — A. 
There  is  a  lot  of  difference ;  yea,  sir. 

Q*  But  a  little  difference  don't  bother  you  very  much? — A,  Well^ 

SIS,  sir;  it  does.     I  meant  on  the  alley.    Of  cotirse,  if  they  had  been 
ed  on  the  street  I  could  easily  have  seen  them* 

Q.  Isn't  that  wall — the  garrison  wall — at  the  point  in  rear  of  the 
eastern  end  of  B  Company  barracks  about  4§  to  5  feet  high? — ^A.  The 
wall  must  be  about  4  feet  hif^h. 

Q.  Are  you  sure  it  isn't  6  feet  high  there? — ^A*  I  don't  know;  it  is 
about  that  high* 

Q.  It  is  the  truth  that  the  waU  is  lower  nearer  the  river! — ^A.  Yes, 
sir. 

Q.  But  at  a  point  opposite  the  mouth  of  the  so-called  Cowen  alley, 
isn't  it  a  fact  that  that  wall  is  over  4|  feet  bight  Now,  remember 
you  are  under  oath.^A.  Yes,  sir;  I  think  so. 

Q.  Is  it  not  fully  4 J  feet  there  ?-^A.  Y^s,  sir. 

Q.  So  that  people  on  the  other  aide  could  hare  fired  guna  without 
you  seeing  them  ? — A.  Mnybe  so. 

Q.  When  you  were  stan'dinE  on  the  eround  ?— A.  Yea,  sir, 

Q.  When  you  were  asked  by  Mr.  Purdy,  "Do  you  taiow  whether 
these  shots  were  inside  or  outside  the  waJli"  your  answer  waa^  "1 
think  they  were  outside?" — ^A*  Yefl,  air. 
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^^Q.  NoW|  Tou  aro  absolutely  positive  that. they  were  well  up  the 
rl — A.  Yesysir. 
You  are  sure  about  that? — ^A.  Yes,  sir. 
And  when  you  testified  before  Captain  Lyon  you  testified. 

it  first  shot  was  fired  just  outside  the  wall" ^A.  Well,  I 

meant  on  the  alley  there. 

Q.  You  talk  English  pretty  well,  don't  vout — ^A.  No,  sir,  not  very 
well;  just  enough,  to  understand;  that's  all. 

O^  Which  way  was  the  sentry  going  when  you  saw  him  that 
it? — A.  He  was  going  this  way — from  east  to  west. 
He  was  coming  from  the  east,  then?— A.  Yes,  sir. 
Do  you  know  which  direction  east  is  on  that  map — is  it  up  or 
down  on  the  map? — A.  That  way  (indicates  upward). 


Q.  Up»-7-A.  Yes,  sir. 


You  know  very  well  which  way  east  is  on  the  map  now,  but 
YOU  didnH  know  before  when  you  were  talking  about  vour  mule 
D€»ng  laced  toward  the  east t— A.  No,  sir;  I  didnM;  know  then;  I  got 
mixed  up  then. 

Q.  You  got  mixed  up  on  the  points  of  the  compass? — ^A.  Yes,  sir. 

Q.  And  TOU  also  got  mixed  up  as  to  where  C  Company  barracks 
were  I — A.  les,  air;  I  said  C  Company  instead  of  D  Company;  I 
meant  D  Company. 

Q.  And  80  you  said  f adng  east  toward  C  Company  when  you  really 
meant  facing  west  toward  u  Companvf — ^A.  That  is  it. 

Q.  It  was  m^^ly  a  sli^t  error.  How  long  were  you  there  at  that 
can,  emptying  itt— A.  I  Wi>s  there  about  two  minutes. 

Q.  And  thm  you  heard  this  shot  just  after  you  had  set  it  down  on 
the  ground  t—rA.  Yes,  sir;  that  is  the  time  I  heard  the  first  shots. 

Q.  Then,  did  you  put  out  your  lantern  rijght  then? — ^A.  Yes,  sir. 

Q.  Bi^t  after  the  first  shotf — A.  Yes.  sir. 

Q.  AikI  you  waited  there  a  little  while  longer  and  heard  some  more 
shots) — A.  Yes,  sir. 

Q.  How  many  did  you  hear  then  ? — ^A.  About  20  shots. 

Q.  And  you  still  stood  tho^  on  the  ground  f— A.  That  is  the  time 
I  got  away  from  there. 

Q.  Was  vour  mule  frif^tened  at  all?—  A.  Very  little  frii^tened. 

^  Q.  Didn^t  he  diow  any  signs  of  heiu^  frigliteiied  at  all  ? — ^A.  Yes, 

sir;  he  started  off  a  little  and  I  checked  Tiim  so  he  wouldn't  go  so  fnaL 

Q.  You  wanted  to  wait  and  see  what  the  trouble  was? — ^A.  Yes,  sir. 

Q.  Why  didn't  you  drive  over  that  way  and  see  what  the  trouble 
was? — ^A.  That  wouldn't  do. 

O.  You  weren't  frif^tened,  however — were  you  frightened? — A. 
Well,  sir;  I  was  fri^tened  when  I  lieard  those  shots  coming  in  the 
post.    That  is  the  tune  I  was  a  little  fri^jtened. 

Q.  Why  did  you  stop  in  front  of  C  Company  barracks? — ^A-  I 
stopped  there  to  see  the  men  rximing  out. 

(^  And  then  you  drove  up  in  front  of  the  administration  building? — 
A.  Yes,  sir. 

Q.  Ri^t  in  front  on  the  road  ? — A.  Yes,  nr. 

(^  What  did  you  do  then ;  go  Ui^da  the  administration  building? — 
A.  les,  sir. 

Q.  And  thent — ^A.  I  cleaned  up  a  ^xniple  <jt  mukH  then. 

(^  Then  yoa  came  out  sjmI  stood  behind  a  tree  a  while?— A.  Yes, 
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Q.  Had  the  firing  all  stopped  then  t— A.  The  firing  was  still  going 
on  at  the  time. 

Q.  And  you  cleaned  up  those  sinks,  did  you? — ^A.  Yes,  sic. 

Q.  TTiere  in  rear  of  the  administration  building? — ^A.  Yes,  sir; 
pretty  close  to  the  river  bank. 

Q.  And  you  could  have  gotten  down  under  the  bank  if  you  had  have 
been  afraid  of  the  bullets? — ^A.  Yes,  sir. 

Q.  But  you  weren't  afraid  much — afraid  of  them? — ^A.  I  wasn't 
very  much  afraid  at  the  administration  building  because  that  was 
quite  a  distance  from  the  shooting. 

Q.  Then  you  came  out  again  and  got  behind  a  jtree  so  a  bullet 
wouldn't  stnke  you?— A.  Yes,  sir. 

Q.  You  were  getting  a  little  bit  nervous  for  fear  a  bullet  was  going 
to  hit  you? — ^A.  I  just  got  behind  it;  I  was  a  little  frightened  at  the 
time. 

Q.  Did  you  dump  those  sinks  in  the  river? — A.  No,  sir;  I  dumped 
them  in  the  cart.  • 

Q.  Then  you  came  out  again  and  emptied  your  cart? — A.  When 
the  firing  ceased  I  got  away  from  that  tree  and  jumped  on  mj  cart. 

Q.  Wait  a  minute.  When  was  it  you  cleaned  out  the  rear  of  the 
administration  building? — A.  As  soon  as  I  sqt  there  to  the  adminis- 
tration building  I  jumped  off.  tied  up  my  wheel,  and  went  inside. 

Q.  You  stopped  in  front  or  the  administration  building? — A.  Yes, 
sir. 

Q.  And  then  you  walked  through  the  building? — ^A.  Yes,  air. 

Q.  And  how  far  is  it  from  the  rear  of  the  building  to  the  sink? — 
A.  Oh,  it  ts  about  25  yards. 

Q.  So  you  walked  over  there? — ^A.  Yes,  sir;  I  walked  that  way. 

Q.  Then  did  you  pick  up  the  cans  there,  and  carry  them  back 
through  the  building  and  dump  them  in  the  cart? — A.  Only  one. 

Q.  So  you  stopped  your  mule  in  front  of  the  administration  build- 
ing?— ^A.  Yes.  sir. 

Q.  And  walked  through  the  building? — ^A.  Yes,  sir. 

Q.  And  out  25  yards  to  this  rear? — ^A.  Yes,  sir. 

Q.  And  picked  up  a  can  and  walked  back  the  same  way  and  dumped 
it  in  the  cart? — ^A.  Yes,  sir. 

Q.  Usually  you  drove  right  down  by  the  rear? — A.  No,  sir;  I 
couldn't  do  it,  because  the  river  is  about  that  far  away  from  uie 
administration  building;  I  used  to  stop  in  front  eveiy  nignt. 

Q.  And  carry  these  cans  tlut)ugh  the  building?— A.  Only  one  can; 
yes,  sir.  There  were  two  cans  in  there,  but  only  one  was  used  at  that 
time. 

Q.  And  you  carried  it  right  through  the  offices? — A.  Yes,  sir;  right 
through  the  back  hall. 

Q.  There  isn't  room  enough  for  you  to  drive  around  there? — A.  No, 
sir. 

O.  And  you  came  out  and  dumped  these  in  the  cart  and  then  walked 
back  and  put  the  can  in  its  place?— A.  Yes,  sir. 

Q.  And  the  shooting  was  goin^  on  at  this  time? — A.  YeSy  sir. 

Q.  Heavy  volleys? — A.  Yes,  sir. 

Q.  Lots  of  shooting?— A.  Yes,  sir. 

Q.  And  an  ordinary  man  that  hasn't  a  good  deal  of  nerve  would 
have  felt  frightened  at  the  time? — A.  I  coiudn't  tell  you* 


Mab.  8, 1907.1  AFFRAY  AT  BBOWNSVILLE,   TEXAS.  887 

Q.  You  were  not  afraid,  were  you? — ^A.  No,  sir;  I  wasn't  afraid 
when  I  got  there. 

Q.  You  went  on  commonly  about  your  work  and  got  this  can  ? — 
A.  Yes,  sir. 

Q.  Then  all  of  a  sudden  you  thought  a  bullet  mi^ht  hit  you  and  you 
got  behind  a  tree? — ^A.  Yes,  sir;  I  stood  there  until  the  firing  ceased. 

Q.  Then  you  got  in  your  cart  and  drove  back  by  D  Company — ^you 
didn't  stop  on  the  way  down  and  talk  to  anybody,  did  you? — ^A.  No, 
Mr. 

Q.  Didn't  you  drive  up  near  a  soldier  there  and  ask  what  was  the 
trouble? — ^A.  No,  sir. 

Q.  Didn't  you  ask  a  man  right  near  the  comer  of  D  Company  bar- 
racks what  the  trouble  was? — ^A.  No,  sir. 

Coimsel  for  the  accused: 

One  moment;  what  is  the  purpoee  of  this?  Is  it  the  puzpose  to  lay  the  foundation 
to  contradict  the  witness  on  that  point?    Otherwise  it  is  absolutely  irrelevant. 

Q.  Did  you  meet  anybody  that  night? — ^A.  Nobody  but  Major 
Penrose. 

Q.  Did  you  meet  any  men  before  you  saw  Major  Penrose  that  night! 
You  are  sure  Major  Penrose  is  the  nrst  one  you  talked  to! 

Counsel  for  the  accused: 

Let  him  answer  the  question. 

A.  I  don't  remember  having  seen  anybody  else. 
Q.  And  you  were  at  work  on  this  rear  when  Major  Penrose  sent  for 
you,  were  you? — ^A.  Yes,  sir. 
Q.  You  had  just  gone  back  there,  cleaning  out 

Coimsel  for  the  accused: 

We  whtit  to  interpose  another  objection.  There  is  not  a  scintilla  of  evidence  that 
Major  Penrose  sent  for  him.  It  is  decidedly  objectionable,  and  we  ask  the  court  to 
instruct  counsel  to  confine  himself,  if  he  is  going  to  quote  the  record,  to  that  particular 
part  of  the  evidence  that  is  correct.  The  witness  hasn't  said  that  Major  Penrose  sent 
for  him,  and,  may  it  please  the  court,  if  he  brings  it  out  on  cross-examination  that 
Major  Penrose  sent  for  nim,  that  is  all  right;  but  to  assume  that  Major  Penrose  sent  for 
him  is  not  cross-examination,  and  is  objectionable. 

The  presiding  oflScer: 

The  associate  counsel,  when  he  is  in  doubt,  will  ask  to  have  it  read  on  any  point.  I 
think  we  can  avoid  these  frequent  interruptions  if  coimsel  will  confine  himself  to  what 
the  record  says.    That  is  all  that  is  necessary.    We  will  proceed  with  the  trial. 

Assistant  judge-advocate: 

May  I  request  that  the  last  question  be  read  to  the  court  and  to  the  witness  again? 

Counsel  for  the  accused: 

I  challenge  the  record  that  it  is  not  in  the  record  that  Major  Penrose  sent  for  him* 
Here  is  a  man  speaking  a  foreign  tongue,  and  questions  are  oeing  thrown  at  him  two 
or  three  at  a  time,  and  it  will  naturally  confuse  him.  We  are  perfectly  willing  that 
these  questions  may  be  asked  if  they  don't  misquote  the  record. 

Q.  Were  you  working  at  the  rear  when  you  saw  Major  Penrose? — 
A.  Yes,  sir. 

Q.  How  did  you  happen  to  see  him? — ^A.  He  was  coming  across  the 
road  with  a  sentry. 

Q.  And  did  he  call  to  you  or  not? — ^A,  He  walked  up  to  me  where 
I  was. 
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Q.  And  you  were  at  ilm  time  at  work  at  the  rear? — A.  Yes^  sir* 

Q*  And  you  hadn't  talked  to  anybody  in  the  meantime^ — A*  Not 
before  that;  no,  sir, 

Q.  You  didn't  Ivuow  what  thia  trouble  waa^  then — whether  the 
Boldiers  were  doing  this  shooting  or  the  townspeople  ? — A.  No,  air. 

Q.  And  didn't  reel  interested  m  the  matter  at  all? — A.  No,  air. 

Q*  When  there  is  a  fiie  in  BrowDSville,  do  you  ever  go  to  them — 
when  a  house  bums  up? — A.  Sometimea  I  do;  yes,  sir. 

Q.  If  one  bumed  right  on  the  edge  of  the  reservation  or  in  the  poet^ 
would  you  go  to  tliat  ? — ^A,  Yes,  sir, 

Q.  jind  if  you  heard  a  lot  of  shooting? — ^A.  I  won't  go  to  that, 

Q.  You  don't  want  to  find  out  what  it  is  about? — A.  No,  sir. 

Q,  You  don't  want  to  ask  about  it  of  anybody? — ^A*  I  don't  know; 
maybe  next  inorninE,  if  I  feel  like  it. 

Q,  But  you  didni,  want  to  talk  about  it  that  night? — ^A*  No,  sir, 

Q-  When  did  you  hear  the  bugle  call? — ^A.  As  soon  as  I  jumped 
in  my  cart  to  drive  awa\^  from  there;  that  is  the  first  time  1  heard 
the  bugle  call.     That  is  the  time  the  first  bugle  call  went. 

Q*  'That  was  before  you  left  the  ash  can;  you  heard  a  bugle  then? — 
A.  That  ia,  after  I  left  the  ash  can. 

Q.  Explain  that,  please.— A,  As  I  heard  these  shots  going  into 
the  post  I  jumped  on  my  cart  and  tried  to  get  away  from  there,  and 
as  soon  as  I  jumped  on  my  cart  I  heard  the  first  bugle  call,  and  then 
right  after  that  I  heard  the  rest  of  the  bugles  at  the  barracks. 

C^.  That  was  only  about A,  That  waa  while  the  shooting  was 

taking  place  in  town. 

Q.  You  stated  about  two  minutes  after  the  first,  I  beheve? — A. 
No,  sir. 

6.  How  long  was  it  after  the  first  shot  that  you  heard  the  buglet — 
A.  It  must  have  been  about  a  couple  of  minutes  or  more. 

Q.  You  are  sure  it  wasn't  three  minutes? — ^A.  I  don't  know. 

Q,  You  had  just  gotten  on  your  cart  there  at  the  ash  can? — A. 
Yes,  sir. 

Q.  And  started  to  walk  away  slowly A.  Yes,  sir. 

Q.  Or  rapidly;  which  was  it?— A.  I  started  to  walk  pretty  fast. 

Q.  Did  you  or  not  tell  Mr.  Purdy  that  the  shootiiig  must  have 
been  some  45  yards  from  where  you  were  standing?— A.  I  think  I 
said  45  yards  from  the  wall. 

Q.  You  think  you  said  45  yards  from  the  wall? — A.  Yes^  sir.  That 
13  a  very  plain  error,  because  it  is  more  than  that,  I  know, 

Q.  So  you  would  hke  to  change  that  now  and  make  it  farther  oflf, 
would  you?— A.  Yes»  sir. 

Q.  When  you  were  examined  by  Mr.  Purdy  and  asked  with  refer- 
ence to  this  firat  shot  or  the  first  shots,  you  were  asked,  "Were  they 
near  Mr.  Co  wen's  house;''  you  answered,  '*I  don*t  know;  they  were 
in  that  direction,  though.  "^A.  Yes,  sir. 

Q.  And  to-day  you  point  it  out  as  being  right  there  in  the  alley  by 
the  Cowen  house,  and  when  you  testified  the  next  morning  you  sftiH 
the  first  shot  was  just  outside  the  wall? 

Counsel  for  the  accused : 


Once  more  I  make  tha  poiDi  timt  the  witnesB  did  aay  it  was  right  bf  tbeCoweti 
limiie;  it  is  in  evidence,  and  the  witneBa  did  point  way  back  toward  the  alley. 
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Q.  You  did  your  work  just  as  usual  that  night,  did  you! — ^A. 
Yes,  sir. 

Q.  And  the  mere  fact  that  there  were  a  number  of  shots  fired 
didn't  interrupt  your  work  at  all?— A.  No,  sir. 

Q.  And  you  did  everything  that  you  ought  to  have  done,  did  you  I — 
A.  Yes,  sir;  everything. 

Q.  By  the  way,  when  you  were  standing  there  right  near  the  cor- 
ner of  B  Company  barracks,  near  this  ash  can,  and  the  first  shots 
were  fired,  did  you  hear  a  call  out? — ^A.  No,  sir. 

Q.  Was  any  expression  like  ** black  son-of-a-bitches"  used? — A, 
No,  sir. 

Q.  Did  you  hear  anybody  say  "I  want  all  of  you?" 

Counsel  for  the  accused: 

I  think  we  wiU  have  to  object  to  that.    This  is  not  proper  cross-examination. 

Q.  Did  you  hear  anybody  call  out  at  all? — A.  No,  sir. 

Q.  So  you  didn't  hear  any  voice  at  all?— A.  No,  sir. 

Q.  No  veiling? — ^A.  No,  sir. 

Q.  Ana  you  stayed  there  about  two  minutes? — ^A.  Yes,  sir. 

Q.  And  there  was  no  yelling  at  all — ^just  these  shots?— A.  No,  sir; 
no  yelling  at  all. 

O.  Did  you  hear  any  shots  right  near  the  gate — the  garrison  gate? — 
A.  No,  sir. 

Q.  So  you  heard  no  voice  yelling  out,  and  the  only  shots  you  heard 
were  over  in  the  direction  you  have  told  us  about? — ^A.  Yes,  sir; 
that  is  all. 

Q.  And  after  you  left  there  and  were  going  at  a  walk  toward  the 
administration  building,  and  then  stopped  for  a  few  seconds  in  front 
of  D  Company  barracks,  you  didn't  hear  that  voice  then? — ^A.  Yes, 
sir;  I  heard  some  voices  tnere  saying  ''Get  up'' — waking  each  other. 

p.  But  you  didn't  hear  anybody  out  near  the  gate  calling  out 
things  in  a  loud  tone  of  voice?— A.  No,  sir. 

Q.  You  didn't  make  any  inauiries  of  anybody  as  to  what  had 
happened  from  the  time  the  snooting  began  imtil  Major  Penrose 
talKed  to  you? — ^A.  No,  sir. 

Q.  You  had  no  interest  in  that? — ^A.  No,  sir. 

O.  Did  you  see  any  other  soldiers,  aside  from  that  sentry,  that 
night  when  the  shooting  first  started? — ^A.  Yes,  sir;  I  saw  the  sol- 
diers of  D  Company  when  I  passed  by. 

Q.  Just  prior  to  the  shootmg,  did  you  see  anybody  else,  aside  from 
that  sentry,  Private  Howard?— A.  No,  sir. 

Q.  You  blew  your  lantern  out  right  after  which  shot?  You  stated 
the  first  shot  one  time  and  the  thirdshot  another  time. — ^A.  I  couldn't 
very  well  tell  you;  I  don't  remember.  All  I  remember  is  I  blowed 
my  lantern  out  when  I  heard  the  first  shots.  I  couldn't  tell  you 
whether  it  was  the  first  shot  or  not. 

Q.  So  a  few  moments  ago,  when  you  said  you  were  absolutely  cer- 
tain it  was  after  the  third  shot,  you  wasn't  absolutely  certain? — ^A. 
It  must  have  been  after  the  second  shot  when  I  blowed  out  my 
lantern. 

Q.  You  are  sure  about  that,  after  thinking  it  over  carefully,  that 
it  was  after  the  second  shot? — A.  Yes,  sir. 

Q.  And  you  heard  this  bugle  just  as  you  got  on  your  cart  to  drive 
away? — ^A.  Yes,  sir. 
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Q.  And  that  was  two  minutes  after  this  first  shot  or  second  shot  I — 
A.  Yes,  bit;  about  two  minutes, 

Q.  So,  if  you  stated  before  to  Mr,  Purdy  with  reference  to  the  bugle 
call  in  reply  to  a  question/' It  was  sounded  inside  the  post,  inside  me 
house? — ^A*  I  don't  know  w^hether  inside  or  outside,  I  had  just 
bio  wed  my  lantern  out.  I  M^as  afraid  they  j..ight  see  me  and  snoot 
me  or  shoot  at  my  lantern  and  hit  me."  Is  that  so?  Had  you  just 
blown  your  lantern  out  when  you  heard  this  bugle? — A.  Yes,  sir;  I 
had  just  blown  my  lantern  out, 

Q,  Just  that  minute? — A.  No,  not  that  minute;  just  a  few  seconds 
before. 

Q.  As  soon  as  this  bugle  sounded  did  all  the  rest  of  the  bugles  8tari 
up  or  not  ?— A.  Yea,  sir. 

Q.  Right  aw*ay?— A.  Yes,  sir. 

Q.  You  were,  then,  I  suppose,  moYing  at  a  walk  betw^e^n  the  ash 
can  and  the  front  of  D  Company  barraclts? — A.  Yes,  sir. 

Q.  Wliere  was  the  point  you  stopped  in  front  of  D  Company  bar- 
racks? Indicate  it  on  the  map. — A.  (Witness  goes  to  map.)  This 
is  the  road  here  (indicating  the  road  between  D  and  B  Company  bar- 
racks); I  stopped  right  here  (follomnng  the  road  to  a  point  opposite 
the  center  of  D  Company  barracks). 

Q,  That  was  the  point  where  you  stopped? — A.  Right  here;  just  a 
few  seconds. 

3.  Then  you  drove  on  to  what  point? — A.  I  stopped  right  here 
icating  and  following  the  road  in  a  southerly  direction  to  a  point 
opposite  the  administration  building).     This  is  the  sidewalk  here. 

Q.  You  stopped  right  by  the  sidewalk,  did  you?^A.  In  the  road, 

Q.  After  you  drove  away  from  that  point,  where  did  you  go? 
Indicate  on  the  map.^A.  t  turned  around  this  way  here  and  come 
back  here  and  took  this  road  back  of  D  Company,  "  This  is  the  road 
I  used  to  take  every  night  (indicating  a  point  just  west  of  D  Company 
barracksj  thence  passing  easterly  in  rear  of  the  barracks  to  a  point 
near  the  garrison  wall  opposite  the  center  of  the  northern  faea  of  D 
Company  barrac  ks)  * 

Q.  Did  you  see  any  soldiers  along  the  wall  then?— A.  Yes,  sir. 

Q.  Were  there  any  soldiers  near  this  rear  you  were  cleaning  out! — 
A.  Right  behind  the  rear  there  was  a  good  many  of  them. 

3.  How  close  to  the  rear? — ^A.  The  rear  is  2  feet  or  2 J  feet  from  the 
. 

Q.  And  these  soldiers  were  right  along  the  wall  ?— A,  Yes,  sir. 

Q,  And  how-  close  was  your  cart  to  these  soldiers  when  you  stopped  I 
A.  About  16  feet. 

Q.  And  3^et  you  didn't  ask  these  soldiers  anything  about  what  this 
trouble  was?— A.  No,  sir. 

Q.  You  didn't  ask  them  anything  at  all? — A.  No,  air. 

Q,  You  are  positive  about  that? — A,  Yes,  sir, 

Q.  And  you  didn't  feel  interested  at  all  in  what  had  happened! — 
A,  No  J  sir. 

Q.  Now,  you  are  sure  you  didn*t  gallop  your  mule  at  all  that 
night? — A,  No,  sir;  I  didn^t  gallop  him,  but  just  w^ent  at  a  fast  walk; 
that  w^as  all. 

Q.  Are  you  accustomed,  when  you  are  making  your  rounds,  clean- 
ing out  the  rears,  to  doing  your  work  right  straight  along  without 
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interruption;  finish  it  and  then  go  home  and  go  to  bed! — ^A.  Yes,  sir; 
every  night. 

Q.  You  don't  loaf  at  your  work? — ^A.  No,  sir. 

Q.  How  long  do  you  suppose  you  were  getting  that  drink  in  B 
Company  barracks  tnat  night? — A.  Just  a  Tew  seconds.  I  had  my 
lantern  with  me  when  I  went  in  B  Company  barracks. 

Q.  And  come  right  out  again? — ^A.  Yes,  sir. 

O.  Were  you  in  there  as  long  as  half  a  minute? — ^A.  Just  about 
half  a  minute — not  quite. 

Q.  And  that  was  a  couple  of  minutes  before  the  first  shot  was 
fired? — ^A.  Yes,  sir.  As  soon  as  I  got  back  from  getting  my  drink  of 
water  I  jumped  on  my  cart  and  drove  away  from  there  and  went 
across  the  road  and  stopped  at  the  kitchen  to  pick  up  this  ash  can. 

Q.  So,  at  the  time  you  got  the  drink  your  cart  was  standing  in 
front  of  the  rear  of  B  Companv — that  is.  near  the  sink  of  B  Com- 
pany?— ^A.  Yes,  sir. 

Counsel  for  the  accused: 

I  beg  your  pardon,  there  is  another  case  of  misquoting  what  the  witness  said;  it 
comes  BO  often  that  I  must  object  to  it. 

The  presiding  officer: 

The  assistant  judge-advocate  will  please  confine  himself  to  the  record.  If  he  can 
not  remember  the  record,  he  can  have  it  read. 

The  assistant  judge-advocate: 

That  was  my  recollection  of  the  record,  may  it  please  the  court. 

Q.  Where  was  your  cart  at  the  time  you  went  to  get  the  drink  of 
water? — ^A.  In  front  of  B  Company  sink. 

Q.  So,  after  you  got  a  drink  of  water  you  went  back  to  your  cart 
right  near  the  sink  of  B  Company? — ^A.  les,  sir. 

Counsel  for  the  accused: 

Now,  may  it  please  the  court,  I  am  going  to  simply  aak,  for  the  purpose  of  cutting 
down  the  record,  the  court  to  pass  upon  this  one  point.  This  has  been  gone  over  I 
think  the  fourth  time — I  am  sure  the  third  tim&--and  it  is  simp>ly  encumbering  the 
record.  We  grant  the  right  to  counsel  to  ^  back  to  that  question  and  approach  it 
from  several  standpoints,  but  when  the  witness  has  covered  it  once  or  twice  in  his 
cross-examination  we  submit  that  it  is  entirely  unnecessary,  serves  no  purpose,  and  is 
not  a  custom  that  is  recognized  before  any  court.  We  don't  want  to  go  on  record  as 
restricting  this  examination  in  any  way,  but  we  submit  that  to  have  the  same  thing 
gone  over  and  over  is  not  proper,  and  we  will  ask  the  court  to  rule  on  that.  There  is  no 
desire  on  our  part  to  object  to  his  approaching  the  particular  point  which  he  desires 
from  many  directions,  but  to  have  the  same  thing  gone  over  and  over  is  not  proper. 

The  judge-advocate: 

Before  the  court  rules  on  that  question  I  should  request,  on  behalf  of  the  prosecu- 
tion, that  the  cross-examination  by  the  defense — to  be  more  specific— of  one  Domin- 
guez  be  examined  by  the  court  and  ascertain  whether  we  are  but  following  in  the 
footsteps  of  the  example  set  by  counsel  in  the  early  days  of  this  trial. 

Coimsel  for  the  accused: 

I  have  no  objection  to  approachinji^  this  question  from  any  point  as  long  as  it  will 
change  it.  but  when  it  has  been  testified  to  the  same  point  a  number  of  times  it  will 
only  encumber  the  record,  and  that  b  my  only  reason  for  objecting.  I  have  no  objec- 
tion to  going  into  it. 
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The  accused,  his  counsel^  the  judge-advocates,  the  witness,  and 
the  reporter  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened;  the  presiding  officer  stated,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  state  that  the  court  does  not  cousider  it  nac^aiary 
to  inatruct  the  counsel  as  requested  by  the  deienee, 

Q.  Was  anyone  present  when  you  got  this  drink? — A,  No,  sir> 

Q.  Where  did  you  get  it — in  the  kitchen  of  Company  B  or  where  ?— 
A*  At  Company  B,  right  where  they  wash  their  faces  and  hands 
there  is  a  water  cooler,  and  in  front  of  that. 

Q.  You  didn*t  see  anybody  at  all  then? — A.  No,  air, 

Q.  And  during  all  this  time  you  were  at  B  Company — rather  dur- 
ing this  ten  minutes,  and  there  during  the  time  you  got  this  drink 
and  was  emptying  the  garbage  can,  and  until  you  got  up  in  front 
of  D  Company  barracks  you  didn't  see  any  people  at  all? — ^A,  No 
one  but  the  sentry;  that  is  alL 

Q,  And  you  couldn't  distinguish  any  forms  of  people  out  in  the 
road?— A*  No,  sir;  only  the  soldiers  that  were  coming  out  of  D 
Company  barracks. 

Q.  That  was  after  the  shooting? — A.  That  w^as  while  the  shoots 
ing  was  going  on* 

Q.  Could  you  see  these  soldiers  coming  down  stairs  and  forming 
in  front  of  D  Company? — A.  Yes,  sir. 

Q.  How  far  were  you  from  them  at  that  time) — ^A.  I  was  about 
20  feet  away  from  them  on  the  road. 

Q.  Now,  what  kind  of  fire  was  this^^revolver  fire,  or  shotgun  fire, 
or  rifle  fire  I    Could  you  distinguish  it? — A.  No,  sir, 

Q.  Haye  you  ever  been  on  the  target  range? — A,  No,  sir. 
^  Q.  You  neyer  have  heard  the  Springfielii  rifle  fired? — A.  Yes, 
fflrj  I  have  heard  them  fired  lots  of  times. 

S,  Did  any  of  these  shots  sound  like  Springfield  rifles?— A.  I 
iln*t  teU  you,  because  I  don't  know;  I  am  not  an  expert. 

Q.  But  you  have  heard  them  fired  lots  of  times  ? — A,  Yes,  sir, 

Q.  You  have  heard  a  .45  six-shooter  fired  lots  of  times  ? — ^A,  Yes, 
gir. 

Q.  Which  did  this  firing  sound  fike,  a  six-shooter  or  the  Springfield 
rifle? — A.  I  think  it  must  have  been  rifle  shots,  but  I  couldn't  tell 
you  whether  it  was  Springiield  or  Winchester  or  what  kind,  but  I 
know  it  soundeil  to  me  lii^e  carbine  shots. 

Q*  Did  you  hear  the  sentinel  fire  his  piece  that  night  t — ^A.  No,  sir. 

Q.  You  didn't  hear  them  give  the  alarm? — A.  No,  sir* 


HEDIRECT   EXAMINATIOK. 


QUESnONS  BT  CQIJ34eiL  POR  THE  ACCUJ9ED. 


Q. 

you  were 


In  connection  with  that  question  about  being45  yards  from  where 

ere  standing,  I  w^U  ask  if  you  didn't  testify  as  follows:  ''  O.  Did 

you  have  a  light  of  any  kind? — A.  Yes.  su*;  one  of  these  dash  lan- 


ces a  good  light,  like  a  searchlight." 
T)id  you  so  testify? — A.  Yes,  sir. 
there  at  work  eniptpng  that  ash  can  ? — 
vou  so  testify  before  Mr.  Purdy?~A.  Yes,  sir. 
Q.  "Q.  Did  you  liear  any  firing ^-A,  Yes,  sir;  I  heard  one  ahot| 
and  after  that  I  heard  the  rest."    Is  that  correct?— A.  Yes,  air. 


tems.^    Has  a  buirs-eye; 
That  is  before  Mr.  Purdy. 
Q.  "Q.  While  you  were 
A.  Yea,sir.'^    Dia 
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Q.  "Q.  In  what  direction  did  you  hear  that  shooting? — ^A.  In  the 
direction  of  Yturria's."     Is  that  correct? — ^A.  Yes,  sir. 

Q.  "Q.  Do  you  know  whether  those  shots  were  inside  or  outside 
the  wall? — A.  I  think  they  were  outside."  That  is  correct? — 
A.  Yes,  sir. 

Q.  "Q.  Do  vou  know? — ^A.  I  think  they  were;  if  they  had  been 
inside  I  could  have  seen  the  men.''     Is  that  correct? — ^A.  Yes,  sir. 

Q.  "Q.  Did  you  look  that  way? — ^A.  Yes,  sir."  Is  that  correct? — 
A    x*es  sir 

Q.  "Q.  What  did  you  see?— A.  Nothing."  Is  that  correct?— 
A.  Yes,  sir. 

Q.  "Q.  No  men? — ^A.  No;  everything  was  quiet."  Is  that  cor- 
rect?— ^A.  Yes,  sir. 

S.  "Q.  Where  were  the  shots  jfired? — ^A.  From  the  outside  of  the 
Q.  How  near? — ^A.  I  can't  tell;  they  must  have  been  45 
yards  from  where  I  was  standii^  toward  Mr.  Cowen's  alley."  Did 
you  testify  that  way? — ^A.  Yes,  sir;  I  think  it  must  be  more  tnan  that. 

Q.  "Q.  You  know  where  the  alley  is  located  up  to  Mr.  Cowen's 
house? — A.  Yes,  sir."     Is  that  correct?— A.  Yes,  sir. 

Q.  "Q.  Were  the  shots  near  that  wall  or  that  alley? — ^A.  I  don't 
think  they  were  so  near  the  wall."     Is  that  correct?— A.  Yes,  sir. 

Q.  "Q.  Were  they  near  Mr.  Cowen's  house? — ^A.  I  don't  know; 
they  were  in  that  direction,  though."     Is  that  correct? — ^A.  Yes,  sir. 

Q.  Is  that  all  of  your  testimony  as  you  gave  it  before  Mr.  Purdy  on 
that  point  ^|— A.  Yes,  sir. 

Q.  Now,  in  regard  to  the  testimony  that  has  been  read  to  you  about 
the  movement  of  the  cart:  "Q.  Wnat  did  you  do  then? — ^A.  I  got 
away  as  quick  as  I  could  get  on  my  cart  and  drive  off."  Is  that  cor- 
rect?— ^A.  Yes,  sir. 

Q.  "Q.  Where  did  you  drive? — A.  I  drove  opposite  D  Company 
and  from  there  to  the  administration  building.  Is  that  correct?— 
A.  Yes,  sir. 

Q.  ''Q.  Were  you  frightened ?— A.  Yes,  sir.  Q.  Badly?— A.  No; 
not  very.  Q.  Did  you  expect  to  be  shot? — A.  Yes,  sir."  Is  that 
correct  ?    Those  three  answers. — ^A.  Yes,  sir. 

Q.  "Q.  You  do  not  know  who  did  the  shooting? — ^A.  No,  sir."  Is 
that  correct? — ^A.  Yes,  sir. 

Q.  '  'Q.  Did  you  hear  any  voices? — A.  No,  sir."  Is  that  correct? — 
A.  Yes,  sir. 

Q.  Now,  in  regard  to  the  bugle  call;  the  question  was:  "Did  you 
hear  the  bugle?— A.  Yes,  sir.  Q.  Who  sounded  it? — ^A.  I  don't 
know,  sir."     Is  that  correct  ? — ^A.   i  es,  sir. 

Q.  *'Q.  It  was  sounded  inside  the  post;  inside  the  house? — ^A.  I 
don't  know  whether  inside  or  outside;  I  had  just  blowed  my  lantern 
out.  I  was  afraid  they  might  see  me  and  shoot  me  or  shoot  at  my 
lantern  and  hit  me."     Is  that  correct? — A.  Yes,  sir. 

Q.  "Q.  But  you  could  not  see  the  bugler? — A.  No,  sir.  Q.  You 
don't  know  whether  he  was  inside  or  outside? — A.  No,  sir."  Is  that 
correct? — A.  Yes,  sir. 

<^.  '  'Q.  Do  you  know  whether  he  was  to  the  east  or  the  west  of  the 
main  gate? — ^A.  The  sound  seemed  to  me  that  it  come  from  the  east 
of  the  main  gate,  but  as  soon  as  this  bugle  sounded  all  the  rest  of  the 
bugles  blowed  the  same  as  if  they  had  a  nre  drill."  Is  that  correct? — 
A.  Yes,  sir. 
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The  asaistant  judge-ad Yocate: 

May  it  please  the  court,  while  the  reading  of  previom  itatemenfs  or  the  giving  of 
previous  Lncoiaaistent  atatementa  ie  all  right  qd  the  part  of  the  party  not  calling  the  wit- 
Beea  for  the  purpose  of  tilling  hb  credibility  or  brLn^ing  out  the  fact  that  he  had  at 
previoua  timKi  made  Btatementa  inconsistent  or  directly  opposite  to  what  he  is  testify* 
mg  to  on  the  st^nd,  is  perfectly  legLtimateand  a  well-known  means  of  (^neatioriing  a  wit- 
ness's credibility,  but  it  ^eoma  to  me  that  for  a  party  whose  witness  is  already  ob  the 
Btand  to  read  to  him  extratits  from  previoua  atatemente  and  merely  ask  him  whether 
they  are  correct  or  not  is  a  form  of  examination  that  b  not  regularly  permit  led  on  either 
direct  examination  or  on  redirect  exam i nation.  While  in  the  latter  it  la  perfectly 
I>roper  to  clear  up  any  points  and  a^k  a  witnees  to  explain  himself  more  fully  on  ques- 
tions to  whif'h  he  has  been  compelled  to  answer  *  *  Yes'^  or  *  *  No  "  on  the  croeB-exaruiiia- 
tion,  nevertheleae  the  introduction  of  other  statements  upon  which  he  basnet  b^en 
cioee-e3caminedt  and  bring  out  hia  evidence  in  that  maimer,  is  not  in  accordance  with 
either  the  civil  law  or  the  ordinary  customs  of  military  procedure,  it  seems  to  me,  I 
may  be  mistaken,  but  I  wiah  to  object  to  it  at  this  point. 

Counsel  for  the  accused: 

We  would  request  that  the  counsel  support  his  statement  by  any  citation  of  law< 

The  accused,  his  counsel,  the  judge-advocates,  the  witness,  and  the 
reporter  then  withdrew^  and  the  court  was  closed,  and,  on  being 
opened,  the  presiclitij^  oilicer  mquired  of  the  assistant  iudge-adirocat© 
if  be  was  ready  to  produce  his  authorities. 

Assistant  judge-advocate : 


I 


exam  mat  ion, 
text,  as  io\hr 

inj?  here  under  the  head  nf  re  (examination  that  authorizes  the  intrciduction  of  matter  to 
which  he  has  either  swom  previously  or  etatements  that  he  has  made  previously  on  the 
red i rect  no  more  than  on  t he  d irect  exam ination ,.  ( €ou nsel  cout in u es  read i  ng  on  page 
338,  McKelvey  on  Evidence,  in  the  fine-letter  text  "  WTiere  the  State,"  etc*)  Under 
the  head  of  reexamination  there  is  nothing  that  I  can  find  that  makes  it  posaible  for 
statements  to  be  introduced  in  that  manner.  (Here  counsel  reads  from  pttge  ^  of 
ftcKelvey  on  Evidence,  beginning  with  the  woras  **That  the  aole  object  of  reexamlna- 
tion,"  etc)  On  page  345,  under  the  headiofi  "  The  best-e%idence  rule.*'  ( Here  counod 
reads.)  And  it  does  apply  in  the  case  of  the  direct  and  redirect  examination  in  tkia 
caae.  That  is  the  only  autlioriiy  I  have  looked  up,  sir.  I  would  like  to  state  that  it 
seems  to  me  that  on  redirect  examination  there  is  no  morereai'on  why  tesLimon%^  should 
be  presented  by  the  defense  in  this  manner  than  on  the  direct  examination,  It  is  not 
the  best  evidence  and  should  not  therefore  be  admitted. 

Counsel  for  the  accused : 

I  am  still  waiting  to  hear  any  law  bearing  on  hb  objection.    I  haven't  heaid  any  yet. 

The  accused,  his  counsel,  the  judge-advocates  the  witness,  and  the 
reporter  then  withdrew,  and  the  court  was  closed,  and^  on  being 
opened,  the  presiding  oflficer  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  fourt  to  announce  that  the  objection  ie  sustained. 

Counsel  for  the  accused: 

Now,  ma^  i  t  please  the  court,  we  raise  tMs  queetion  and  aitk  for  a  ruling,  when  a  eoun- 
id  on  one  side,  on  croea-exa  mi  nation,  goes  into  a  previous  examination,  under  oath,  and 
givea  only  a  partial  account  of  it  and  cross-exam inea  the  witness  on  it,  can  not  we, 
under  the  rules  of  redire*  L  examination,  show  what  this  statement  was  in  connectioci 
with  the  context  ao  aa  to  clear  up  what  has  been  garbled.  Tl^t  is  our  poe?ition,  W« 
now  ask  the  conrt  to  rule  on  that,  grating  that  that  was  our  purpose,  and  we  cite  the 
record  on  that  and  pivrticularly  with  regard  to  the  one  that  has  been  read  and  in  this 
instance  this  witness  was  not  read  the  entire  part  of  the  text  of  the  original  examination 
nor  w%B  he  rt^  an  entire  sent»*noe;  it  was  only  a  clause  or  part  of  the  answer.  We  a^k 
lor  a  mltng  of  the  court  on  that  particular  question,  and^  if  the  court  desirefi,  we  will 
cite  our  authorities. 
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The  judge-advocate: 

I  undeTBtftnd  the  questij^  has  been  ask^d  of  the  court;  we  have  nothing  to  add  to 
the  question  of  counsel. 

(The  reporter  h^e  read  the  request  of  counsel  for  a  ruling  of  the 
court.) 

The  presiding  officer: 
Will  you  T^iease  give  us  that  part  of  the  text  to  which  you  refer? 
Counsel  for  the  accused: 
l^n  regard  to  the  distance  of  45  yards;  that  is  one  that  I  recall  specifically. 

Assistant  judge-advocate: 

May  it  please  the  court,  when  a  witness  is  asked  if  he  hasn't  made  certain  previous 
inconsistent  statements  it  is  not  necessary  to  go  into  the  details  of  the  entire  conversation 
or  to  quote  the  entire  affidavit  in  case  that  be  the  basis  of  this  cross-examination;  it  u 
merely  necessary  to  quote  points  on  which  he  has  contradicted  himself  and  ad^  him 
whether  he  made  them  or  not;  later,  in  case  he  denies  making  them,  we  can  introduce 
them  as  evidence  and  prove  that  he  made  them,  but  it  is  not  necessary  to  read  question 
after  question,  though  he  can  be  asked  the  circumstances  under  which  they  were 
taken  and  give  any  explanation  that  he  can  to  show  why  he  made  the  mistake.  To 
introduce  question  after  question  and  answer  after  answer  in  the  form  which  the 
defense  just  started  in  to  introduce  it  is  not  good  military  procedure. 

Counsel  for  the  accused: 

I  regret  to  say  that  on  hearing  my  remarks  read  that  they  were  not  as  clear  as  I  would 
like  to  have  them.  We  now  state  our  purpose  to  be  to  clear  up  certain  things  gone 
into  by  the  prosecution  on  cross-examination,  and  we  claim  the  right  to  show  exactly 
what  this  witness  did  testify  to  at  that  narticular  time,  showing  the  context  of  the  dif- 
ferent statements  so  as  to  clear  up  anything  that  the  cross-examiner  may  have  left,  to 
our  mind,  clouded  or  uncertain,  and  this  refers  particularly  to  the  cases  where  only  a 
garbled  citation  of  that  evidence  is  taken  advantage  of. 

Assistant  judge-advocate: 

Does  the  counsel  intend  the  court  to  understand— 

Counsel  for  the  accused: 

Or,  if  the  word  "garbled"  is  objected  to,  I  have  in  my  mind  more  specifically  an 
incomplete  statement  of  the  evidence,  and  we  ask  for  a  ruling  on  that  point,  and  that 
is  our  purpose  here. 

The  accused,  his  counsel,  the  iudge-advocates,  the  witness,  and  the 
reporter  then  withdrew,  and  tne  court  was  closed,  and,  on  being 
opened,  the  presiding  officer  stated,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  reexamination  is 
expected  to  confine  itself  to  clearing  up  what  was  rendered  obscure  or  left  uncertain 
by  cross-examination,  but  will  not  exceed  this  limitation.  Counsel  may  specify  par- 
ticular points  which  ne  wishes  cleared  up  and  reexamine  the  witness  on  those  pomta. 

Counsel  for  the  accused: 

Do  I  understand  the  court  to  impose  the  rule  now  that  before  I  ask  the  question  I 
must  state  to  the  court — because  as  it  reads  that  is  my  understanding  of  it — ^first  what 
I  am  going  to  clear  up? 

The  presiding  officer: 

Counsel  may  specify  particular  points  which  he  wishes  cleared  up  and  reexamine 
the  witness  on  those  points  only. 


THE  PENROSE  COURT-MARTIAL— Gmtinaed. 


PART  6. 


MARCH  %  \U  AND  a  1907. 


Eeadquabtebs  Depabtment  of  Texas, 

San  Antonio,  Tex.,  Match  9, 1907. 

The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 

Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  renorter  were  also  present. 

The  reading  of  the  proceeding  of  March  8  was  dispensed  with. 

Upon  request  of  a  member  of  the  court  the  accused,  his  counsels, 
the  witness,  the  judge-advocates,  and  the  reporter  withdrew,  and 
the  court  was  closed,  and,  on  being  opened,  the  president  annoimced, 
in  their  presence,  as  follows: 

The  court  desires  that  all  connected  with  the  court  will  be  present  promptly  at  the 
hour  set  for  convening.  I  am  instructed  also  hy  the  court  to  announce  luither,  in 
order  to  clear  up  any  possible  doubt  that  might  exist  in  the  minds  of  counsel  in  regpud 
to  the  ruling  yesterday,  that  counsel  has  the  right  to  clear  up  anything  whidi  has  been 
cast  in  doubt  by  cross-examination;  hence  he  nas  the  right  to  ask  widiees  as  to  fonner 
testimony;  before  Purdy  or  other  investigations,  in  so  far  as  it  tends  to  dear  up  cvobb- 
ezamination  as  rendered  uncertain. 

Matias  Taiiato,  witness  for  the  defense,  then  continued  his  testi- 
mony. 

EXAMINATION   BY  THE   COUBT. 

Q.  Did  you  change  your  mind  during  the  firing,  as  to  its  cause,  or 
not? — A.  About  what? 

Q.  That  is,  with  reference  to  where  it  came  from;  that  is,  what 
did  you  think  it — a  disturbance,  a  fire,  or  riot,  or  what? — ^A.  After  I 
heard  all  the  rest  of  the  shooting  I  thought  it  was  a  disturbance  in 
town. 

Q.  When  you  were  emptying  the  sink  in  rear  of  the  administration 
building,  did  you  still  think  the  firing  was  on  account  of  a  fire  in 
town? — ^A.  No,  sir;  I  thought  there  was  some  kind  of  a  disturbance 
going  on. 

Q.  State  why  you  blew  your  lantern  out  after  the  second  shot  if 
you  thought  it  was  a  fire  alarm  in  town? — ^A.  Well,  sir,  Iiisually 
use  to  do  it  whenever  I  used  to  hear  shooting.  I  always — ^it  is  better 
to  blow  a  lantern  out. 

Q.  Did  you  see  or  hear  any  shots  fired  from  the  porches  of  the 
barracks?— A.  No,  sir. 

Q.  The  court  explains  that  this  means  while  you  were  in  rear  of 
the  barracks. — A.  No,  sir. 

Q.  When  you  were  behind  that  tree  at  the  administration  building, 
how  many  bullets,  if  any,  did  you  hear  passing  above  you? — A.  About 
two  or  tmee  more  bullets. 

Q.  How  long  a  time  did  you  hear  bullets  in  the  air — ^until  you 
were  at  what  place? — ^A.  Wnen  I  left  the  comer  of  B  Coinpany's 
barracks  I  heard  a  few  shots  coming  into  the  post,  and  then  i  heard 
some  more  while  I  was  behind  the  tree. 
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Q.  Did  you  hear  any  sound  in  the  barracks  as  if  someone  was 
strikiiig  blows  with  an  ax  when  you  were  near  there,  just  before  the 
shooting? — ^A.  No,  sir. 

Q.  Have  you  understood  all  the  English  words  of  all  the  questions 
asked  you?— A.  Yes,  sir. 

Q.  Did  you  notice  or  hoar  any  group  of  men  inside  the  fort  at  any 
place  while  you  were  getting  garbage,  before  you  heard  the  shooting?— 
A.  No,  sir. 

Coimsel  for  accused  here  addressed  the  court  as  follows: 

I  would  like  to  state  to  the  court  that  we  have  a  witnesB  here  for  whom  we  telegraphed 
two  or  three  days  ago,  who  was  Corporal  Wheeler.  He  came  into  the  court  room  shortly 
after  10  o'clock,  and  that  was  the  first  time  I  have  seen  him,  and  I  never  have^  unless 
forced  to  do  it,  heretofore  put  a  witness  on  the  stand  without  at  least  looking  hun  over 
and  seeing  what  he  is  &;oing  to  say.  If  we  could  have  fifteen  or  twenty  minutes,  per- 
haj)8  we  would  be  reader  to  go  right  along.  I  think  fifteen  or  twenty  minutes'  recess 
might  enable  me  to  go  right  along;  I  know  it  would  save  time  of  the  court  in  the  pres- 
entation of  the  witness;  however,  if  the  court  directs  I  will  put  him  on  and  stumble 
through  the  examination. 

By  the  president  of  the  court: 
Has  the  counsel  any  other  witnesses? 

By  counsel: 
We  have  one  witness  whom  we  are  ready  to  introduce* 

By  the  president  of  the  court: 

The  court  will  now  take  a  recess  to  enable  the  counsel  to  prepare  his  witness. 

The  court  then  took  a  recess  until  11.15  o'clock  a.  m.,  at  which  hour 
the  members  of  the  court,  the  accused,  his  counsels,  the  reporter, 
and  the  judge-advocates  resumed  their  seats. 

Samuel  Wheeleb,  a  witness  for  the  defense,  was  duly  sworn  and 
testified  as  follows: 

DIBEOT  EXAMINATION. 
QUESTIONS  BY  THE  JUDQE-ADYOCATa. 

Q.  Please  state  your  name,  residence,  and  present  occupation. — A. 
Samuel  Wheeler  is  my  name;  I  hve  at  No.  702  Choctaw  avenue,  El 
Reno,  Okla.,  and  I  work  for  the  Traders'  Compress  Company,  El 
Reno,  Okla. 

Q.  Do  you  know  the  accused  1  If  so,  state  who  he  is. — A.  Yes, 
sir;  Major  Penrose,  sir. 

QUESTIONS  BY  THE  ACCUSED. 

Q.  Have  you  been  a  soldier? — ^A.  Yes,  sir. 

Q.  What  service  have  you  had;  in  what  regiments) — A.  I  served 
in  the  Ninth  Cavalry,  mv  first  enlistment;  then  in  the  Tenfli  Cavalry 
five  years,  and  back  to  tne  Ninth  Cavaby  and  served  three  years,  and 
come  to  the  Twentv-fif  th  Infantry  and  served  nearly  six  years,  lacking 
a  couple  of  days,  1  think. 

Q.  Were  you  a  noncommissioned  officer  in  your  last  enlistment  of 
the  Twenty-fifth  Infantry! — ^A.  Yes,  sir.j 
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Q.  Were  you  discharged  as  a  noncommissioned  officer! — A,  No,  sir. 

Q.  How  were  you  discharged} — ^A.  As  a  private,  sir;  witnout 
honor. 

Q.  Without  honor,  as  a  private? — A.  Yes,  sir. 

Q.  Whereabouts?— A.  At  Fort  Reno,  Oklahoma  Territory. 

Q.  Why  were  you  discharged  as  a  private?— A.  I  had  some  trou- 
ble, committing  an  assault  on  a  man — Cook  Williams,  of  my  com- 
pany— a  few  days  before  I  was  discharged,  and  I  was  tried  and 
reduced  to  the  ranks,  to  the  grade  of  private. 

Q.  What  is  your  total  length  of  service  from  the  time  you  first 

i'oined  the  Nintn  Cavalry  imtil  you  were  discharged  without  honor  at 
Tort  Reno? — ^A.  About  eighteen  years  and  eleven  months  and  about 
twentv-nine  days. 

Q.  Were  you  stationed  at  Fort  Brown,  in  the  city  of  BrownsviUe, 
last  year  at  any  time? — ^A.  Yes,  sir. 

Q.  When  were  you  there?— A.  We  were  there  in  August. 

Q.  You  were  there  on  the  13th  and  14th  of  August? — ^A.  Yes,  sir. 

Q.  What  duty  were  you  on  the  13th  of  August? — ^A.  I  were  on 
guard^sir. 

Q.  What  rehef  did  you  have? — A.  First  relief. 

Q.  And  your  reUef  was  on  post  at  what  time  of  night.  Corporal? — 
A.  We  went  on  at  10.30—10.30  to  12.30. 

Q.  You  were,  then,  corporal  of  the  guard  in  charge  of  the  fiirst  reUef 
that  night? — A.  Yes,  sir. 

Q.  How  many  on  each  rehef.  Corporal? — ^A.  Four  privates,  one 
corporal,  in  each  reUef . 

Q.  Wno  waj3  commander  of  the  guard  that  night? — ^A.  Sergeant 
Reid,  of  B  Company. 

Q.  Tell  the  court  who  was  on  each  post  that  night  on  your  rehef. — 
A.  Private  Benjamin  Johnson,  Company  D,  was  No.  1.  first  rehef; 
Joseph  H.  Howard,  D  Company,  I  think,  No.  2  of  my  relief;  Private 
Hairston,  of  B  Company,  was  No.  3,  and  Alexander  Ash,  of  D  Con[i-. 
pany.  No.  4,  sir. 

Q.  Did  you,  as  corporal  in  charge  of  a  relief  that  day,  receive  any 
especial  orders  of  an  imusual  nature? — ^A.  Thai  evening;  yes,  sir. 

Q.  What  were  they?  First,  who  gave  you  these  orders? — ^A.  The 
officer  of  the  day. 

Q.  State  to  the  court  what  they  were. — ^A.  My  orders,  I  received 
from  the  officer  of  the  day  between  7  and  8  o'clock,  was  to  take  my 
rehef  and  make  a  patrol  out  in  town,  up  through  the  Tenderloin  dish 
trict,  was  the  way  the  officer  of  the  day  gave  it  to  me,  and  order  all 
soldiers  in,  and  on  return  those  who  did  not  come  in  I  was  to  bring 
them  in.  I  notified  everybody  out,  around  the  saloons  and  up  to  the 
dance  hall,  and  everybody  had  turned  in  when  I  came  back:  1  didn't 
have  anyone  to  arrest.  I  came  in  and  reported  the  results  to  the 
officer  or  the  day. 

Q.  Did  you  have  any  other  instructions,  as  corporal  in  charge  of  a 
rehef,  on  tnis  same  nignt  in  this  connection? — ^A.  When  I  posted  my 
relief  at  10.30  the  commander  of  the  guard  told  me  to  instruct  the 
sentries  to  allow  no  one  out,  with  pass  or  without. 

Q.  By  that  you  understood  that  he  meant  any  members  of  the  gar- 
rison?— A.  Members  of  the  garrison,  to  be  out. 
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CJ.  Did  you  ^ve  such  instmctioiis  to  the  severa-l  members  of  your 
relief  ?^ — A.  I  did  to  No.  2  and  No.  4.  I  didn't  say  anything  to  No. 
3,  because  he  was  around  on  the  water  edge,  and  no  one  was  going 
out  that  way* 

Q.  Couldn't  get  out? — A.  Couldn't  get  out  that  way,  anyhow* 

Q.  But  Nos,  2  and  4 — Priyates  Howard  and  Ash — you  gave  that 
order  to? — ^A.  Yes^  sir. 

Q,  About  what  tinie  was  it  you  went  out  with  the  members  of  your 
relief  to  make  a  patrol?— A.  I  don/t  know  just  the  time,    I  thought 

E rob  ably  it  was  about  7  o'clock.  The  officer  of  the  day  came  and 
ad  the  guard  formed  and  Imd  my  rehef  step  right  out  and  make 
the  patrol.     I  never  looked  at  the  time. 

Q.  Did  you  receive  your  instructions  from  the  officer  of  the  day 
in  person? — A.  I  did  for  the  patroL 

6.  T^Tio  did  you  report  to  the  result  of  your  patrol  when  you  came 
hack? — A,  The  officer  of  the  day. 

Q.  And  where  was  the  officer  of  the  day  at  that  time  ?^— A.  At 
the  guardhouse. 

Q.  Did  you,  when  you  came  back,  have  any  conversation  with 
the  officer  of  the  day  in  regard  to  this  patrol? — A.  Yes,  sir< 

Q.  Did  anything  unusualoccurj  Corporal,  while  you  were  on  watch — 
while  your  relief  was  on  post — that  night?— A.  Why,  yes,  sir. 

Q.  What  was  it? — A.  This  shooting  taken  place;  that  was  unusual. 

Q.  The  shooting  took  place  and  that  was  unusual  l — A,  Yes,  sir,  ^ 

Q,  (Handino;  witness  plat  of  the  guardhouse,  copy  of  which  is 
hereto  appended  and  marked  ).  Winch  ia  the  sergeant  of  the 
guard's  room — ^the  commander  of  the  guard  I — A,  As  I  understand, 
this  is  the  front  of  the  building  here  (mdicating  part  marked  ''Fig- 
lu'e  !")<  This  could  be  the  sergeant  of  the  guard's  room  (mdicat- 
ing part  marked  '*  Figure  2^')* 

Q.  WTiat  is  the  room  opposite? — A.  That  is  where  members  of  the 
guard  stay — the  privates  (mdicatmg  part  marked  ''Figured'')' 

Q,  And  this  place  in  back — that  is  an  open  place,  is  it  I— A,  In 
here;  yes,  sir.     {Marked  *'4/0 

Q,  And  what  is  this  place  here? — A,  This  is  the  prison  room. 
These  are  prison  rooms  back  here. 

Q.  That^s  cellsj  isn't  it? — A.  Yes,  sir;  these  are  cells.  The  hall- 
way  down  here  and  the  cells  to  the  right  and  left, 

Q,  And  the  prison  room  is  back  here? — ^A.  Yes,  sir;  large  room 


open  shed  or  porch?— A. 


back  there  (indicating  part  marked  ''Figiire 

Q,  This  in  front  marked  ''No.  1"  is  an  ( 
Yes,  sir. 

Q*  Is  that  where  the  guard  forms,  usually? — ^A.  ThejF  form  right 
here;  in  wet  weather  usually  imder  the  shed;  usually  right  here  in 
front  (indicating  point  in  front  of  No.  2  and  in  front  of  porch), 

Q,  Who  slept  m  this  room  marked  No*  2;  the  commander  of  the 
guardroom? — A.  The  two  corporals  over  there  and  the  musician  of 
the  guard  and  the  commander  of  the  guard. 

Q-  So  that  in  that  same  room  with  you  were  the  noncomniissioned 
officers  and  musician  of  the  guard  and  the  corporal  on  watch?— A, 
Yes,  sir, 

Q<  Did  the  enlisted  men  actually  sleep  in  No.  3^  or  where  did  they 
sleep? — A.  They  slept  here  in  this  open  place  (mdicating  between 
rooms  1  and  2). 
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Q.  Why  did  they  sleep  out  there,  Corporal? — A.  On  account  of  the 
heat.  It  was  so  warm  down  there,  and  tne  heat  is  so  bad,  and  the  mos- 
quitoes. We  never  let  them  smoke  in  the  guardhouse,  so  they  would 
move  out  here  where  they  could  smoke  to  keep  the  mosquitoes  oflf. 

Q.  At  the  time  of  this  shooting  who  was  in  tne  room  there  with  you 
at  that  time? — ^A.  The  noncommissioned  officers  and  the  musician. 

Q.  They  were  all  in  there,  were  they? — A.  Yes,  sir. 

Q.  Sergeant  Reid  there  ?— A.  Yes,  sir. 

Q.  What  was  he  doing? — ^A.  Lying  on  the  bunk  there. 

Q.  What  was  the  first  shot  you  heard,  Corporal  ? — ^A.  I  heard  two 
shots — the  first  two  shots. 

Q.  Do  you  know  the  general  direction  that  they  came  from? — 
A.  They  came  from  over  m  kind  of  this  direction — that  is,  the  guard- 
house is  here — I  will  turn  around — I  was  sitting  like  this  lookmg  at 
the  clock,  and  the  soimd  of  these  shots  came  right  in  here — a  sharp 
sound  right  oflf  in  that  direction  (indicating  with  left  arm). 

Q.  That  would  be  off  toward  the  back  of  the  hospital,  then — gen- 
eral direction  of  the  back  of  the  hospital? — ^A.  No,  sir;  that  would 
not  be  the  back  of  the  hosnital. 

Q.  He  is  sitting  in  room  No.  1,  and  sitting  with  his  back  toward  the 
door? — ^A.  Yes,  su*;  toward  the  parade  ground. 

(Witness  explains  that  he  was  sitting  m  room  marked  "2,"  facing 
toward  the  rear  wall  of  the  guardhouse — toward  ''A'' — and  the  shots 
came  from  his  left,  which  would  be  east  of  north,  a  general  northerly 
direction — northeast,  I  should  call  it.)  (This  explanation  made  by 
counsel.) 

By  the  judge-advocate: 

If  the  witness  understands  the  map  I  would  like  to  have  him  explain  it.  That  is  not 
the  idea  I  got  from  his  testimony. 

At  this  point  counsel  produced  a  plat  of  the  guardhouse,  large 
enough  that  the  court  might  see  it,  and  held  it  agamst  map  on  waU, 
in  position  where  guardhouse  is. 

By  counsel : 

This  is,  as  we  understand  it,  the  guardhouse  as  put  in  the  plat  in  the  official  Govern- 
ment report. 

Q.  As  we  understood  the  witness,  he  said  he  was  facing  toward  this 
open  space  here;  is  that  correct? — A.  Yes,  sir. 

Q.  With  your  back  toward  the  door  in  which  you  come  in? — 
A.  Yes,  sir. 

Q.  And  the  shots  came  from  off  to  your  left? — A.  Yes,  sir. 

By  assistant  judge-advocate: 
Indicating  a  general  northerly  direction. 
By  counsel: 
Northeast  direction,  as  I  said  before,  as  I  understand  it. 

(}.  Do  you  know  exactly  where  that  came  from  or  are  you  simply 
giving  a  general  direction  as  it  struck  you? — A.  Just  a  general  direc- 
tion as  it  struck  me.     It  came  from  that  direction. 

Q.  Did  you  hear  any  further  shots  after  that? — A.  Yes,  sir;  I  heard 
a  number  of  shots  immediately  after  those  two  shots. 

Q.  What  was  the  general  direction  of  those  shots,  as  it  appeared  to 
you? — A.  Down — way  down  in  this  part  of  the 
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Q.  Well,  what?— A.  I  would  not  saj  whether  it  was  west  or  south 
or  east  exactly,  but  I  know  it  was 

Q.  Can  3^ou  give  us  anything  connected  with  the  locaUtj  jrou 
thought  they  came  from,  general  direction  I  How  w^ould  you  describe 
it? — A*  The  shots  sounded  as  though  they  w^ere  down  near  the  sate, 
Bomewheres  in  that  part  of  the  town  or  the  post;  somewheres  (Town 
as  far  as  that  anyhow* 

Q.  Is  that  the  general  direction  of  the  ferry? — A.  Yea,  sir. 

Q.  About  how  long  did  this  shooting  keep  up,  as  jtou  recall  it, 
Corporal  ?  -A*  It  seema  to  me  it  kept  up  as  much  as  fifteen  or  twenty 
minutes. 

Q*  What  did  you  do,  Corporal,  when  you  heard  this  shootiDgl^A.  I 
started  in  to  alarm  the  guard,  but  they  seemed— that  the  com- 
mander of  the  guard  he  got  up  about  the  same  time  I  did  and  hollered. 
^'Outside,  guard,"  and  he  went  out  and  formed  the  guard  and  I  hustled 
the  men  outside. 

Q,  You  diiln^t  go  out  and  take  part  in  the  formation  yourself  fur- 
ther than  to  hustle  the  men  out? — A.  That  was  all,  sir;  I  was  inside. 

Q.  And  the  guard  was  formed  there  by  the  commander  of  th©  guard 
at  that  time  I— A.  Yes,  sir. 

Q.  Did  he  make  any  disposition  of  the  guard  about  that  time  or 
shortly  after ^  If  so,  what  was  it? — A.  WelT^  he  posted  the  men — dis- 
tributed  them  around  the  guardhouse,  different  points  around  in 
front  and  on  the  inside  in  the  sally  port.  At  least  he  gave  me  two 
men  to  protect  the  guardhouse  and  ourselves  as  welh 

Q.  And  you  put  Uiose  men  on  either  side  of  the  guardhouse,  did 
you? — ^A.  One  on  each  side;  yes,  sir. 

Q*  Did  anybody  come  to  the  guardhouse  at  this  time — any  member 
of  the  command  ^ — A.  Any  members  of  the  command! 

Q.  Yes. — 'A.  Yes,  sir;  the  sergeant-major  came  to  the  guardhouse 
right  along  through  this  firing— the  latter  part  of  it* 

Q»  Anybody  else  come  there  during  this  timet — A.  Yea,  sir;  a 
couple  01  women  and  a  child  came  there. 

Q*  Anybody  else?— A*  Yes,  sir;  the  quartermaster  clerk.  He  come 
there* 

Q.  Do  you  know  what  his  name  is  ? — ^A,  I  don't  remember  his  name ; 
no,  sir. 

Q.  Who  received  this  quartermaster  clerk? — A.  I  did,  sir, 

Q,  Did  you  have  any  conversation  with  him? — ^A.  I  did*  A  short 
conversation  in  a  hurry  there— a  few  brief  words  with  him* 

Q.  Did  you  give  him  any  instructions? — A,  Why,  yes,  sir;  I  told 
hma,  I  says,  ■ 'There  is  something  very  peculiar  going  on  around  here 
and  you  are  hable  to  get  shot  straggling  in  here  this  way,  you  had 
better  go  back  to  your  quarters  and  stay*"  Then  the  commander  of 
the  guard  heard  me  in  conversation  and  he  broke  around  to  see  what 
was  the  matter*  I  said,  "Here^s  the  quartermaster  clerk  here;  I 
don*t  know  what  he  wants,"  and  I  turned  him  over  to  Sergeant  Reid| 
and  what  he  did  with  him — I  think  he  sent  him  back  to  his  quarters — 
I  went  back  to  the  guardhouse* 

Q*  Was  there  any  alarm  given  by  any  member  of  the  guard  of  your 
relief  during  this  time  or  any  part  of  it— any  call  or  alarml— A.  Oh, 
yes,  sir;  during  the  firing  No.  2  he  called  for  the  corporal  of  the  guard 
and  relief  at  No.  2, 

Q.  Did  you  respond  to  that  call  or  not? — A*  I  did  not;  but  the 
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commander  of  the  guard  sent  Corporal  Burdett,  the  next  noncom- 
missioned oflScer,  up  there  and  two  privates — started  them  there. 

Q.  They  went  up  to  No.  2? — ^A.  Yes,  sir;  he  started  them.  I 
don't  know  whether  they  went  there  or  not,  but  that's  where  he 
started  them. 

Q.  Did  these  men  come  back  right  away? — ^A.  No,  sir.  No,  sir; 
th^  didn't  come  back. 

Q.  Did  you  leave  the  vicinity  of  the  guardhouse  yourself  at  all 
durmg  this  shooting? — ^A.  No,  sir;  I  never  left  the  vicinity  of  the 
guardnouse  till  next  morning.     I  went  to  fire  the  reveille  gim. 

p.  Did  the  sergeant  of  the  guard  leave  the  guardhouse  during  that 
firing? — A.  Not  during  the  firing,  but  immediately  after  the  firing  he 
went  to  look  after  this  patrol  he  had  sent  to  No.  2.  They  had  been 
gone,  and  he  sent  one  man  along  with  him,  so  he  could  bring  back  the 
communication  to  the  guardhouse,  and  we  failed  to  get  that,  and  the 
commander  of  the  guard  taken  command  and  goes  himself. 

Q.  How  long  did  your  reUef  remain  on  post.  Sergeant,  that  night? 
Did  you  come  off  at  the  usual  time,  12.30?— A.  No,  sir;  it  was  about 
half  past  3  or  4  o'clock  in  the  morning  before  we  could  get  off. 

Q.  Why  were  you  not  reUeved  before  that? — ^A.  The  relief — we 
didn't  have  the  men  to  spare,  and  had  I  brought  in  my  relief  they 
would  have  had  to  went  on  post  aroimd  the  guardhouse  there  anyhow, 
and  we  just  considered  we  would  keep  what  we  had  there  and  let  the 
other  men  stay  on  post.  They  were  all  right;  if  they  hadn't  of  been 
they  would  have  given  the  alarm — call  ifor  the  guard;  they  would 
have  had  to  perform  this  duty  anyhow,  and  the  corporal  of  the  second 
relief  and  two  of  his  privates,  they  were  out  in  the  garrison  some  place 
on  dutv.  We  didn't  have  the  men  to  spare;  the  guard  was  small;  we 
didn't  know  what  was  going  on  or  going  to  happen  and  we  would  just 
keep  what  we  had  there. 

Q.  Was  your  guard  inspected  the  following  morning  in  the  usual 
war  by  anyone ?— A.  By  the  oflScer  of  the  day;  yes,  sir. 

Q.  What  time  was  that? — ^A.  Reveille;  I  don't  know  just  the 
hour,  but  it  was  in  the  morning. 

Q.  Was  it  the  usual  inspection  that  the  officer  of  the  day  makes? — 
A.  He  made  a  very  careful  inspection. 

Q.  What  do  you  mean  by  that? — ^A.  By  handling  each  individual 
piece — examining  it.  They  usually  open  ranks,  open  and  close 
chambers,  pass  down  one  rank,  in  through  and  up  tne  other,  close 
chambers,  close  ranks;  but  he  didn't;  he  taken  ample  time  and 
inspected  each  piece,  man  and  ammunition. 

<i.  What  time  did  you  come  off  guard  that  next  morning.  Cor- 
poral?— ^A.  It  was  awrul  late,  sir;  I  don't  know  just  the  time  we 
came  off  guard.  There  was  a  terrible  uproar  around  there  and  when 
we  were  relieved  from  guard  we  were  marched  straight  up  to  head- 
quarters, to  the  commanding  officer  up  there.  I  never  noticed  the 
time  we  did  come  off,  but  we  didn't  come  off  the  time  we  should  have, 
anyhow;  it  was  late,  and  then  the  commanding  officer 

Q.  Were  you  held  at  the  commanding  officers  office,  or  what  were 
jon  up  there  for;  do  you  know? — ^A.  For  investigation  and  inspec- 
tion; we  was  held  there  quite  a  while. 

Q.  Did  the  commanding  officer  himself  interview  yoiL  or  investi- 
gate you;  or  who  did? — ^A.  Me,  the  commanding  officer;  I  think  there 
was  two  officers  there,  but  I  went  before  the  commanding  officer 
myself. 
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Q,  You  know  nothing  about  what  happened  to  the  other  men  at 
that  time;  you  were  taken  in  individually,  each  man  by  himself  I — 
A,  Yes,  sir, 

Q-  Was  there  any  other  member  of  the  guard  before  the  command- 
ing officer  at  the  same  time  you  were  ?— A.  I  tliiiik  there  was  two  of 
us;  but  I  can't  remember  the  other  man. 

Q.  But  the  commanding  officer  himself  interviewed  you? — A,  Yes, 
sir/ 

Q,  Have  you  been  investigated  by  other  people  about  this? — 
A.  Yes,  sir. 

Q.  Wlxo  has  investigated  you^ — A.  Why — do  you  want  to  know 
everybody  I  have  been  before  'i 

Q.  Yes;  you  can  tell  who  you  have  been  before. — ^A.  I  don't  believe 
I  can  tell  now.  Major — some  major  come  to  Kl  Reno,  then  General 
Garhngton. 

Q.  General  GarUngton  came  there?— A.  Yea,  sir, 

Q,  Was  Colonel  Loveriug  there? — ^A.  Oh,  yes^sir;  Colonel  Levering, 

Q,  When  you  said  major,  you  had  him  in  mind? — A,  Yea,  sir; 
that's  what  I  was  trying  to  get  at. 

Q.  "When  you  went  before  Colonel  Lovering,  were  you  given  an 
opportunity  to  tell  ever>i:hing  you  knew,  or  did  you  have  any  instruct 
tions  about  it? — -A.  I  didn't  consider  I  were  given  an  opportunity  to 
tell  everything  I  knew,  because  he  asked  me  to  tell  liim  what  I  knew. 
I  thouglit  about  it,  and  began  to  tell  him  and  then  he  said,  ''Never 
mind  about  some  of  these  details/^  and  then  he  begun  asking  me 
different  questions,  and  said,  ^^You  just  answer  accordingly," 

Q,  Did  General  Garlington  give  you  an  opportunity  to  tell  all  you 
knew  about  it^  or  did  you  receive  any  instructions  from  him?— A* 
He  didn't  give  me  any  opportunity,  I  wouldn't  think.  He  came 
there  and  gave  me  the  unuerstanding  that  there  was  some  shooting 
had  been  did  at  Brownsville  and  I  knew  something  or  other  about 
it  and  I  had  to  tell  him  about  it.  I  wanted  to  tell  him  I  didn*t 
know  anything  about  it  and  I  wanted  to  tell  him  what  I  thought 
about  itj  and  he  said,  "That  is  not  the  question;  the  matter  has  been 
carefully  investigated  by  people  in  Washington ** 

(Witness  was  here  interrupted  by  the  court  and  asked  to  speak 
louder,  so  that  all  could  hear.) 

The  Witness.  I  would  like  to  speak  louder,  T  tmderstand  what 
you  mean,  and  I  would  like  to  speak  loud  enough  for  everj^bodvi  but 
I  never  was  a  Yery  loud  talker  and  I  am  weak.  I  am  kind  olF  deli- 
cate; my  lungs  are  weak.  I  throw^d  away  my  Ufe  for  this  militaiy 
affair^  la^^g  around  on  the  ground,  and  I  am' not  very  good, 

Q*  Go  on  and  tell  what  General  Garlington  told  you. — A,  *'Tou 
just  answer  these  questions  3'es  or  no,  and  never  mind  about  w^hat 
anybody  else  did,"  and  that's  all.  My  que^stions  were  answered  no, 
because  the  things  he  asked  me  I  didn't  know  nothing  about  them, 

Q.  Have  you  answered  every  question  that  haa  been  asked  you 
to  tlxe  best  of  your  abOity  ?^A.  Yes,  sir. 

Q.  Were  you  ever  interviewed  by  Major  Blocksom  at  Browna- 
vUlel — A,  Ko,  sir. 

Q.  Did  you  see  him  there? — A.  Yes,  sir. 

Q>  You  are  certain  he  never  interviewed  you  % — A.  Why,  Tes,  sir. 
Q.  Corporal  J  during  any  part  of  tliis  shooting  you  spoke  of  did  you 
hear  any  bullets  passing  over  the  post?— A.  Yes,  sir. 
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Q.  How  many? — ^A.  Quite  a  number;  I  didn't  count  them.  At 
that  time  I  instructed  my  No.  1  to  quit  walking  post  and  lay  down 
over  in  a  dark  spot  by  tne  guardhouse,  and  also  the  rest  of  the  men 
standing  around  tnere. 

Q.  You  had  a  li^ht  in  the  guardhouse,  did  you? — ^A.  Yes,  sir. 

Q.  Was  this  light  burning  brightly? — A.  It  were  up  to  after  this 
shooting  began  and  then  I  kind  of  turned  it  down  a  little  bit. 

Q.  And  it  was  at  that  time  that  you  posted  No.  1  out  from  the 
reflection  of  the  Ught,  was  it? — ^A.  Along  in  through  there;  yes,  sir. 

Q.  Corporal,  tell  the  court  where  No.  2's  post  was. — ^A.  No.  2's 
post  was 

(Associate  counsel  took  witness  to  map  and  explained  locations  to 
him  of  buildings,  etc.) 

A.  This  here  is  No.  2  post.  All  around  through  the  day  he  walked 
from  the  comer  of  this  Duilding  on  this  side,  between  the  wall.  We 
went  from  the  guardhouse,  right  here,  and  posted  him  in  here,  and  he 
walked  up  and  down  the  walk.  At  night,  after  retreat,  the  post 
extends  all  around  these  barracks,  and  between  them  if  it  is  necessary. 

Q.  How  does  he  walk,  with  tne  buildings  on  his  right  or  left?— 
A.  Keeping  the  buildings  to  his  left;  and  through  the  day  he  walked 
with  the  buildings  to  his  right  and  left;  walked  up  and  down. 

Q.  Up  and  down  on  the  road  between ^A.  Between  the  wall 

and  the  quarters.  As  soon  as  the  gun  fires  he  begins  walking  aroimd 
and  aroimd  these  buildings. 

Q.  At  night? — A.  At  night;  yes,  sir. 

Q.  And  No.  3  is  around  the  oflScers'  quarters? — ^A.  Yes,  sir; 
between  the  officers'  quarters  and  that  back  quarter  there  through 
the  day  and  at  night  around  them  and  anywhere  his  service  is  neces- 
sary in  there. 

Q.  What  did  those  first  two  shots  you  heard  sound  like,  Corporal? 
What  did  you  take  them  to  be? — A.  I  thought  probably  pistol  shots — 
seemingly  like  somebody  shooting  a  pistol. 

Q.  -Mid  what  did  these  other  snots  seem  to  be  that  you  said  went 
on  for  a  good  while? — ^A.  These  came  in  pretty  rapidly;  seemed  to 
me  like  they  might  have  been  shotguns  and  revolvers — a  number  of 
mixed  shot.  They  weren't  any  one  arm;  they  were  different  arm, 
because  some  was  very  loud  ana  some  not  so  loud,  and  sounded  more 
like  a  black  powder. 

Q.  I  want  to  clear  up  a  little  more  about  these  patrols.  Do  you 
know  how  many  patrols  were  sent  out  that  night? — ^A.  Three;  yes, 
sir;  each  corporal  took  out  a  patrol,  one  after  tne  other. 

Q.  About  when  did  those  patrols  cease;  when  was  the  last  one  that 
came  in,  about? — A.  About  10  o'clock,  I  think. 

Q.  Are  you  sure  about  that? — A.  Not  sure;  no,  sir;  because  I 
didn't  have  it  out. 

Counsel  here  addressed  the  court  as  follows: 

We  would  like  to  have  the  court  take  a  recess;  we  are  not  prepared  to  go  through 
with  this,  and  my  examination  is  going  to  be  ragged.  It  is  not  fair  to  me  and  it  is  not 
fair  to  the  court  to  take  a  man  fifteen  minutes  after  you  first  see  him,  and  I  would 
like  .to  ask  the  court  to  take  a  recess. 

The  court  then,  at  12.15  o'clock  p.  m.,  adjourned  to  meet  at  10 
o'clock  a.  m.,  Monday  morning,  March  11,  1907. 

Chas.  E.  Hay,  Jr., 
CaptaiUf  Acting  Judge-Advocate^  Judge-Advocaie. 
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Headquarters  Department  op  Texas, 

San  AntoniOj  Tex.^  March  11^  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  of  March  9  was  dispensed  with. 

Samuel  Wheeler,  witness  for  the  defense,  was  reminded  that  he 
was  still  under  oath. 

DIRECT  EXAMINATION    CONTINUED. 

Q.  As  I  understood  you  Saturday,  in  your  evidence  you  stated  that 
when  these  first  two  shots  were  fired  you  were  sitting  in  the  guard- 
house with  your  back  toward  the  parade  ground.  Is  that  correct? — A. 
Yes,  sir. 

Q.  And  where  did  these  shots  come  from,  what  direction? — ^A. 
They  seemed  to  come  right  from  the  left,  to  my  left  as  I  sat  in  the 
guardhouse. 

Q.  Left  and  front  you  pointed,  is  that  correct? — ^A.  Yes,  sir. 

Q.  Corporal,  did  you  observe  any  feeling  of  resentment  on  the  part 
of  the  Twenty-fifth  Infantry  against  the  people  of  Brownsville  pre- 
vious to  August  13? — A.  Iso,  sir;  I  never  noticed  any  particular 
feeling  of  the  men  between  the  people  there  in  Brownsville. 

Q.  Did  you  personally  know  of  any  feeling  of  resentment  or  ill- 
will  on  the  part  of  the  people  of  Brownsville  toward  the  soldiers 
previous  to  August  13? — A.  No,  sir;  I  weren't  out  amongst  them 
myself  to  pay  any  attention  to  their  actions  at  all. 

Q.  Did  you  hear  of  what  is  known  as  the  Evans  incident! — A* 
Yes,  sir. 

^  Q.  When  and  how  did  that  first  come  to  your  attention,  your  no- 
tice?— A.  We  first  noticed  it  some  time  in  the  day.  I  don't  remem- 
ber just  what  time,  but  after  I  had  mounted  guard  some  one  had  a 
Brownsville  paper  there,  and  they  saw  this  in  there.  It  was  passed 
around  and  read  by  first  one  and  then  the  other  of  the  ^ard. 

Q.  It  was  the  paper  of  that  day,  was  it,  the  13th  ? — ^A.  It  must  have 
been.  I  never  noticed  the  date,  but  we  were  reading  papers  constantly 
there,  and  we  never  read  anything  like  this  before.  It  must  have 
been  the  paper  of  that  day. 

Q.  Did  you  have  any  conversation  with  the  officer  of  the  day  about 
that  incident? — A.  Why,  yes,  sir. 

Q.  When  was  it? — ^A.  That  was  some  time  in  the  evening,  after 
I  had  made  this  patrol.  I  stepped  aside  and  had  kind  of  a  private 
conversation  with  him ;  wanted  to  find  out,  gain  some  information 
why  this  action  were  bein^  taken  to  get  the  men  in  so  soon  when 
everything  was  peaceful  ana  quiet. 

Q.  Did  you  know  where  this  Mrs.  Evans  lived  ? — ^A.  Yes,  sir. 

Q.  In  what  district  of  the  city  was  it  that  die  lived! — ^A.  I  oould 
not  say  just  what  district,  but  she  lived  just  outside  ^e  limits  of  the 
garrison,  just  across  the  road.    I  know  very  well  where  the  place  is. 

Q.  Did  the  officer  of  the  day  give  you  any  instructions  about  this 
when  you  spoke  to  him  about  the  incident  itself? — A^  Yes,  sir. 
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Q.  What  did  he  tell  you  to  do? — A.  He  told  me  to  try  to  find  out 
who  these  other  parties  were  that  lived  in  the  house  with  Mrs.  Evans. 

Q.  Did  you  find  out? — A.  I  did.  sir. 

Q.  Did  you  give  him  the  list  oi  those  people? — A.  Yes,  sir. 

Q.  When  these  women  came  to  the  guardhouse  that  night  during 
the  firing,  or  about  that  time,  what  did  they  say  ? — A.  I  went  out  and 
received  them  and  brought  them  into  the  guardhouse  to  find  out 
why  they  came  there.  Thev  said  they  came  there  for  protection. 
Mrs.  Jones  said  she  was  a  soldier's  wife  and  thought  she  had  a  right 
to  come  there,  and  that  were  the  place  for  her  to  come  for  protection. 
I  asked  them  in  the  noncommissioned  officers'  room  and  received 
them  there,  and  she  went  on  to  a  great  extent  crying  and  carrying  on, 
and  then  I  had  her  moved  from,  there  over  to  the  hospital. 

Q.  Why  did  you  send  her  to  the  hospital  ? — A.  She  said  there  was 
a  member  of  her  company  in  the  hospital ;  if  she  could  get  where  he 
was,  she  knew  he  would  take  care  of  her,  because  he  was  a  particular 
friend  of  her  husband's  and  her  husband  was  away  on  the  com- 
petition. 

Q.  Who  was  this  man  ? — A.  Bailey,  she  called  him. 

Q.  What  was  he  doing  in  the  hospital? — A.  He  was  sick  in  the 
hospital,  a  patient  there. 

Q.  Did  you  see  thein  again  that  night? — ^A.  Yes,  sir. 

Q.  How  did  that  come  about? — A.  They  were  only  at  the  guard- 
house a  short  time  before  the  hospital  rang  up  the  guardhouse  to 
come  over  there  and  get  some  women  and  take  them  away  from  there. 

Q.  You  mean  they  were  only  at  the  hospital  a  short  time? — ^A. 
Yes,  sir ;  and  then  the  guard  was  rung  up  to  come  to  get  these  women. 

Q.  And  they  were  sent  for  or  not? — A.  We  started  a  man  for 
them  and  met  them  en  route  to  the  guardhouse,  and  this  private 
brought  them  to  the  guardhouse,  and  then  I  sent  them  over  to  where 
there  were  some  other  women,  for  these  women  to  take  care  of  them 
and  keep  them  there. 

Q.  That  is  over  in  what  is  known  as  the  noncommissioned  officers' 
row  ? — A.  Yes,  sir. 

Q.  You  spoke  of  an  alarm  having  been  given  by  No.  2,  and  No.  2 
was  around  the  barracks  that  night  f— A.  Yes,  sir. 

Q.  Was  there  any  other  sentinel  gave  an  alarm  while  you  were  on 

Eost? — A.  No,  sir;  not  to  my  knowledge;  we  did  not  answer  an  alarm 
rom  any  other  sentry. 

CROSS-EXAMINATION. 
QUESTIONS   BY  THE   ASSISTANT  JUDGE-ADVOCATE. 

Q.  When  were  you  appointed  corporal  in  Company  D,  Twenty- 
fifth  Infantry — approximately  ? — A.  It  was  in  October  some  time,  I 
don't  remember  the  date,  1902. 

Q.  Did  you  ever  serve  in  Texas  before  the  time  you  went  to 
Brownsville  ? — A.  No,  sir. 

Q.  Your  last  station  before  that  was  Fort  Niobrara,  Nebr.,  was  it 
not? — A.  Yes,  sir. 

Q.  How  were  the  colored  troops  treated  up  there  at  Fort  Niobrara! 

By  counsel  for  accused: 
We  object  to  that 
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By  assistant  Judge-advocate: 

May  it  please  the  court,  one  of  the  essential  points  in  the  charges  is  that  thera 
was  a  feeling  of  resentment  on  the  part  of  the  men  against  the  to¥m8peopIe,  and 
vice  versa.  It  has  been  hard  to  show  Just  what  the  feeling  on  the  part  of  the 
men  was  from  testimony  to  [of]  civilians  or  of  officers  of  the  command;  the  only 
way  we  can  show  that  feeling  is  to  get  the  men  themselves  as  th^  come  on  the 
stand  and  to  examine  them  on  that  point ;  and  the  contrast  between  conditions  at 
Fort  Niobrara,  Nebr.,  and  Fort  Brown.  Tex.,  with  regard  to  the  manner  In 
which  th&  colored  troops  were  treated  is,  it  seems  to  me,  decidedly  pertinent 
and  relevant,  Inasmuch  as  this  contrast  was  so  marked  that  It  would  nata- 
rally  give  rise  to  a  feeling  of  resentment,  and.  may  it  please  the  court,  If  we 
can*t  cross-examine  witnesses  on  this  point,  I  don't  see  how  the  prosecution  can 
bring  it  out.  The  defense  has  already  asked  what  this  feeling  was ;  the  witness 
has  stated  he  didn't  know  of  any,  but,  may  it  please  the  court,  I  think  we  can 
show  by  contrasting  conditions  that  there  must  have  been,  as  a  logical  result 
of  the  conditions,  that  such  a  feeling  must  have  existed. 

By  counsel  for  accused  : 

May  It  please  the  court,  there  are  two  or  three  valid  objections  to  this.  In 
the  first  place,  it  wasn't  gone  into  in  the  direct  examination  and  is,  therefore* 
not  proper  subject  for  cross-examination.  In  the  second  place,  assuming  that 
it  is  true  and  that  his  phase  of  It,  that  he  attempts  to  claim  is  true— that  there 
was  a  contrast  between  the  feeling  at  the  other  place — the  cpurt  is  not  authorized 
to  draw  an  Inference  of  what  the  feeling  was  at  Brownsville  from  what  the 
feeling  was  at  Niobrara ;  they  are  not  connected  in  any  way.  And,  finally,  and 
more  important  still,  there  is  no  charge  about  Niobrara  at  all,  and  therefore 
it  is  absolutely  Incompetent,  irrelevant,  and  immaterial,  and  we  object 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  judge- 
advocates  then  withdrew,  and  the  coui*t  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  Is  not 
sustained,  and  the  question  will  t>e  answered. 

By  counsel  for  accused : 

We  would  like  an  exception  noted  on  the  record  to  that 

f  Quest  ion  was  then  repeated  to  witness.) 

A.  In  general  very  nicely^  it  seems  to  me. 

Q.  Was  there  any  objection  in  the  town  of  Valentine  to  colored 
troops  drinking  at  the  same  bars  with  white  men? — ^A.  None  to  my 
knowledge,  sir. 

Q.  You  used  to  go  into  any  of  the  saloons  there  and  buy  your 
drinks  at  the  same  bars,  did  you  not? — ^A.  We  did,  sir. 

Q.  What  were  the  conditions  at  Brownsville  in  that  respect? — ^A, 
I  don't  know,  sir.  I  was  only  there  a  short  time  and  did  not  have 
time  to  run  around  and  never  got  out  with  the  people. 

Q.  Did  you  never  go  into  a  saloon  in  Brownsville? — ^A.  There 
was  one  Mexican  I  used  to  get  to  bring  me  a  bottle  of  beer  once  in 
a  while.  I  never  went  into  any  of  the  saloons  that  were  originally 
there  before  I  came.  I  think  of  a  Sunday  there  was  a  saloon  openea 
by  a  colored  man  named  Elison,  and  I  walked  up  there. 

Q.  That  was  on  Sunday,  the  12th  of  August? — ^A.  Yes,  sir. 

Q.  So  that  was  the  day  before  the  shooting  took  place? — ^A.  Yes, 
sir. 

Q.  Prior  to  that  time  you  had  never  been  to  any  saloons  I — A. 
No,  sir. 

Q.  Was  Private  Howard  a  member  of  your  patrol  when  you  made 
the  patrol  downtown  on  the  evening  of  August  18? — ^A.  Yes,  sir. 

Q.  Was  he  with  you  all  the  time? — A,  Yes,  sir. 
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Q.  All  the  time?  Was  he  sent  down  to  the  ferry  any  time  during 
the  day? — ^A.  Not  to  my  knowledge ;  no,  sir;  he  were  not. 

Q.  So  he  never  reported  to  you  the  fact  that  he  had  been  insulted 
by  townspeople  on  his  way  to  or  from  the  ferry  that  day? — ^A. 
No.  sir. 

Q.  You  are  positive  about  that? — ^A.  Yes,  sir.  I  would  like  to 
have  a  word,  sir;  I  don't  think  he  could  have  gone  to  the  ferry 
without  my  knowledge,  because  they  never  take  a  man  out  of  a  non- 
commissioned officer's  relief  unless  they  have  him  to  do  it  himself, 
if  he  is  present. 

Q.  Did  the  officer  of  the  day  tell  you  to  take  your  relief  and  make 
this  patrol  through  town? — ^A.  He  told  me  to  take  these  two  men 
of  my  relief  and  make  a  patrol  through  a  certain  part  of  the  town. 

Q.  Were  these  two  men  with  you  all  the  time  ? — A.  Yes,  sir. 

Q.  Did  you  ever  hear  anything  about  a  man  named  Adair  having 
a  gold  pencil  taken  away  from  him  at  the  ferry  by  customs  officials? — 
A.  No,  sir. 

Q.  Did  you  ever  hear  anything  about  a  man  named  Newton  being 
knocked  down  on  the  sidewalk  by  a  customs  official  named  Tate? — 
A.  I  heard  about  him  being  knocked  down  by  some  gentleman  of 
BrownsvUle,  in  the  street.     Yes,  sir  j  I  heard  or  it. 

Q.  That  was  pretty  generally  discussed  among  the  men.  wasn't 
it — that  incident  of  his  being  knocked  down? — ^A.  I  don't  think 
so,  sir,  because  I  didn't  hear  anything  about  it  until,  I  think,  my 
captain  asked  me  if  I  had  heard  anything  about  it;  I  told  him  I  had 
not,  because  I  hadn't. 

Q.  Did  you  ever  hear  anything  about  a  couple  of  men  named 
Harden  and  McGuire  having  trouble  with  a  white  man  with  reference 
to  passing  each  other  on  the  sidewalk  ? 

By  counsel  for  accused : 

We  would  like  to  object  to  that  There  is  nothing  In  the  evidence,  nothing 
in  the  direct  examination  on  it 

Q.  You  heard  first  about  the  Evans  incident  when  you  read  this 
paper,  did  you,  in  the  guardhouse? — ^A.  Yes,  sir. 

Q.  And  you  say  you  passed  the  paper  around  and  everybody  in 
the  guardhouse  read  it? — A.  I  didn't  say  I  passed  it  around. 

Q.  But  it  was  passed  around? — A.  Yes,  sir. 

Q.  And  each  man  read  that  article? — A.  I  don't  say  each  man;  I 
wasn't  watching  to  see  who  read  it.    I  suppose  so ;  it  was  read  by  me. 

Q.  And  then  you  passed  it  to  somebody  else? — A.  No,  sir;  I  don't 
remember.  We  were  sitting  on  a  long  bench  in  front  of  the  guard- 
house, and  I  don't  know  whether  I  passed  it  or  laid  it  down  on  the 
bench. 

Q.  What  comments  were  made? — ^A.  I  don't  know  of  any  particu- 
lar comments  made ;  I  know  I  thought  about  it. 

Q.  Didn't  you  express  yourself  as  to  whether  a  soldier  did  it  or 
not? — A.  I  did  to  the  officer  of  the  day,  but  I  didn't  at  that  time. 

Q.  You  didn't  say  anything  to  any  of  the  men? — A.  No,  sir. 

Q.  And  this  article  stated,  I  believe,  that  Mrs.  Evans  claimed  that 
she  recognized  her  assailant  as  a  colored  man  dressed  in  uniform; 
is  that  not  so? — ^A.  I  think  that  is  the  first;  yes,  sir. 

Q.  And  when  you  men  read  that  there  was  no  discussion  as  to  the 
possibility  or  probability  of  its  having  been  a  colored  soldier? — 
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A.  There  was  none  through  me;  there  might  have  been  amongst 
the  rest  of  them. 

Q.  Didn't  you  hear  any? — A.  I  didn't  hear  any. 

Q.  You  stated  in  your  direct  examination  that  you  had  some 
conversation  with  tlie  officer  of  the  day  in  regard  to  this  patrol;  is 
that  right? — A.  No.  sir;  not  in  regards  to  the  patrol. 

Q.  Didn't  you  have  any  conversation  with  the  officer  of  the  day 
with  reference  to  the  reasons  for  sending  out  this  patrol,  or  for 
keeping  the  men  in  garrison  ? — A.  That  was  afterwards. 

Q.  AVhat  was  this?  Explain  the  circumstances.  What  did  you 
say  and  what  did  he  say? — A.  After  I  had  performed  my  duty  and 
reported  the  results  to  tlie  officer  of  the  day — he  was  standing  to  one 
side  and  I  stopped  over  and  asked  permission  to  speak  to  him  about 
this  matter — he  says,  "All  right,  Corporal."  I  wanted  to  find  out 
what  were  the  trouble,  that  they  were  taking  such  peculiar  steps  here 
and  everything  being  so  peacenil  and  quiet  amongst  the  men — every- 
body seoined  to  he  sober — and  he  said :  "  That's  true,  because  I  have 
been  out  in  town  myself  and  I  see  everything  is  peaceful,  and  I  think 

?ou  made  a  good,  clean  sweep  because  I  found  no  one  behind  you." 
said  "'\^^lat's  the  trouble?''  He  said,  "I  don't  know,  the  |)eopIe 
seem  to  l)e  trying  to  get  us  some  trouble  here;  this  Mrs.  Evans  has 
claimed  that  some  man  has  committed  an  assault  on  her.  and  for 
such  reason  they  seem  to  be  giving  us  some  trouble  over  the  matter." 

Q.  Did  he  say  anything  further ? — A.  He  might  of.  I  said  to  him: 
"  I  don't  think  any  of  our  men  have  did  anything  of  this  sort,  and  the 
matter  you  officers  should  take  it  up  and  investigate  it,"  I  saia ;  "  there 
are  other  people  live  at  this  house  and  you  should  go  and  inquire 
through  them  if  anything  of  this  sort  happened  around  there."  He 
said,  "  '\\Tio  live  there?  "  I  said,  "  I  donx  know  their  name,  but  two 
more  families  live  there."  He  said,  "  You  try  and  find  out  who  they 
are."  I  said,  "  Very  well,  sir."  So  I  went  to  a  servant  girl  who  lives 
there 

Q.  Just  here  T  want  to  ask  you,  did  you  find  out  the  names  of  these 
people?  Did  you  go  up  there  by  yourself  later  on  after  this  conver- 
sation, or  did  you  go  with  other  men? — A.  Now,  sir,  I  want  to  try  to 
tell  you  about  this. 

Q.  Did  you  go  up  there  by  yourself? — A.  Up  where? 

Q.  To  the  house. — A.  I  never  went  to  the  house.  I  have  never  been 
to  the  house. 

Q.  So  you  found  out  from  somebody  else? — A.  I  found  it  out  from 
the  servant  employed  at  this  house. 

Q.  WHiat's  her  name? — A.  Miss  Viola  Taylor. 

Q.  Was  f^he  a  Mexican? — A.  No,  sir;  her  father  was  a  colored  man 
and  her  mother 

Q.  She  was  a  colored  girl,  was  she? — A.  Yes,  sir. 

Q.  So,  did  you  make  an  affidavit  on  the  24th  day  of  November, 
1900,  at  Fort  Reno,  before  a  notary  public  named  E.  J.  BaihonT 
Did  you  make  an  affidavit  on  that  date  before  that  notary  public t — 
A.  I  don't  remember  the  date,  but  I  made  an  affidavit  there  before  a 
gentleman  named  Stewart. 

Q.  Gilchrist  Stewart;  was  that  his  name? — A.  I  guess  so;  I  dont 
know,  sir. 

Q.  Did  you  tell  him.  or  did  you  in  this  affidavit  state,  with  refer- 
ence to  your  conversation  with  the  officer  of  the  day  as  to  the  reaaon 
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for  keeping  the  men  in  garrison  after  8  o'clock,  that  the  officer  of  the 
day  replied :  "  People  are  trying,  it  seems,  to  give  us  some  trouble. 
A  lady  has  reported  that  she  was  insulted ;  that  she  was  troubled  by 
some  of  the  soldiers ;  but  we  do  not  believe  anything  of  the  kind.  1 
will  see  the  commanding  officer  and  have  this  matter  thoroughly  inves- 
tijjated  to-morrow."  Is  that  correct? — A.  That  is  after  I  had  give 
him  the  names  of  these  people ;  you  left  that  out ;  but  the  statement  is 
about  correct  otherwise. 

By  president  of  the  court: 

I  understood  witness  to  say  that  this  Is  the  second  conversation  he  had  with 
the  officer  of  the  day.  Is  that  correct — that  you  had  two  conversations  with  the 
offlceV  of  the  day,  one  before  you  went  and  one  after  you  returned? 

By  assistant  judge-advocate: 

May  it  please  the  court,  I  think  that  the  witness  had  only  one  conversation  with 
the  officer  of  tlie  day  with  reference  to  this  matter,  and  that  was  after  he  came 
back  with  his  patrol,  and  I  merely  am  asking  now  about  that  same  occasion. 

By  the  president: 

The  answer  did  not  seem  clear  to  me.     I  wanted  It  cleared  up. 

A.  In  there,  where  he  has  it  all,  is  when  the  officer  of  the  day  did 
not  say  anything  about  investigating  this  matter  in  the  morning,  until 
I  had  saw  him  the  second  time  and  gave  him  the  names  of  these  peo* 
pie.  He  folds  it  and  put  it  in  his  pocket,  and  says,  "  I  will  see  the 
commanding  officer  and  investigate  this  matter  in  the  morning." 

Q.  This  statement  I  read  to  you  is  a  true  extract  of  your  affidavit, 
is  it  not?  I  will  show  you  your  affidavit.  (Shows  witness  affidavit 
referred  to.) — ^A.  Yes,  sir. 

Q.  Now,  how  many  men  did  you  see  downtown  and  send  back  to 
the  barracks? — A.  I  couldn't  say  just  how  many;  I  might  guess  at  it. 

Q.  Your  best  recollection. — A.  I  never  went  into  the  houses.  There 
was  some  in  a  restaurant  that  was  run  by  my  wife ;  some  in  another 
restaurant  run  by  Miss  Taylor;  some  at  a  saloon  uptown  nm  by  a 
colored  man ;  there  was  a  few  at  a  place  where  they  were  going  to  have 
a  dance.  I  went  to  the  door  of  these  places  and  give  my  orders,  and 
then  moved  further  on  up  through  the  district,  and  as  I  come  back 
the  houses  were  all  vacated  of  soldiers,  some  in  and  some  going  in. 

Q.  About  how  many  altogether  do  you  think  there  were,  to  the 
best  of  your  recollection;  were  there  5  altogether  or  20? — ^A.  About 
80  altogether. 

^  Q.  That  you  told  about  this  order? — A.  I  didn't  tell  them;  I 
simply  went  to  the  door  and  published  the  order;  I  didn't  tell  them 
personally,  and  I  give  the  people  running  the  places  to  understand 
about  the  matter  and  kept  on  up  the  street,  and  when  I  came  back  I 
looked  into  these  buildings  and  there  were  no  soldiers  in  there. 

Q.  What  were  these  orders  vou  published? — A.  .The  officer  of  the 
day  instructed  me  to  make  this  patrol  up  through  the  tenderloin 
district  and  inform  all  soldiers  they  must  not  be  out  in  town  later 
than  8  o'clock,  with  or  without  passes — must  come  in.  1  says,  "  I 
am  going  up  the  street,  and  all  those  who  are  not  in  or  have  not  gone 
in  I  willarrest  you  and  carry  you  in."  He  said,  "  Don't  confine  any 
men,  but  bring  them  to  me." 

Q.  Do  you  remember  the  names  of  any  of  those  men  at  all;  were 
any  in  your  company  ? — A.  There  might  have  been.  I  was  not  look- 
ing around  taking  any  especial 
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Q.  Don't  you  remember  a  one? — A.  No,  sir. 

Q.  Not  a  man? — A.  No,  sir;  I  was  hurriedly  performing  this  duty. 

Q.  Did  you  have  anv  conversation  with  any  of  these  men  with 
reference  to  the  cause  of  this  order? — ^A.  For  a  minute.  I  would  like 
to  make  another  explanation  here.  I  said  I  didn't  remember  any  men, 
but  that  is  wrong.  There  is  one  man  I  personally  had  a  conversation 
with,  because  he  was  with  a  lady — a  fellow  by  the  name  of  Brown, 
Elmer  Brown — and  he  was  in  this  house,  only  himself  and  this  lady. 
1  remember  him  personally ;  he  was  in  this  house.  I  was  a  little  too 
hasty  saying  I  don't  remember  anybody,  but  I  would  like  to  correct 
that. 

Q.  Very  good.  What  did  you  tell  him? — ^A.  Just  to  inform  him 
he  must  come  in. 

Q.  What  did  he  say?— A.  "All  right.  Corporal."  So  I  left 
There  was  a  sort  of  shuttered  door  there,  and  I  just  hollered  through 
the  bars  of  this  door ;  didn't  go  in. 

Q.  You  told  Elmer  Brown  he  must  be  in  by  8  o'clock ^A.  There 

was  no  one  else  to  tell ;  he  was  the  only  one  there. 

Q.  What  duty  was  Elmer  Brown  on? — ^A.  He  seemed  to  be  at 
leisure  then ;  no  duty  at  all. 

Q.  I  mean  in  the  company.  Was  he  on  extra  or  special  duty! — A^ 
He  was  at  service  at  the  commanding  officer's  quarters;  I  don't  know 
how  he  was  carried,  on  extra  or  special  duty. 

Q.  Where  did  he  sleep? — A.  In  B  Company.  You  understand  I 
don't  say  he  slept  in  B  Company ;  he  belonged  to  B  Company.  I  dont 
know  where  he  slept. 

Q.  And  you  donx  know  whether  he  was  on  special  duty  or  not! — 
A.  No,  sir ;  I  don't  know  how  he  was  carried. 

Q.  He  is  the  only  man  you  remember  talking  to? — ^A.  Personally, 
yes.  sir ;  he  was  the  only  man  there. 

Q.  So  you  didn't  have  any  opportunity  of  seeing  how  the  mem  as 
a  whole,  received  this  order;  whether  with  resentment  or  not!  You 
didn't  have  that  opportunity  of  telling  how  the  men  received  this 
order,  whether  they  expressed  resentment  or  feeling  in  the  matter! — 
A.  You  mean  to  say  I  didn't  have  an  opportunity  to  see? 

Q.  I  say:  You  didn't  have  an  opportunity  to  see  that,  if  you 
merely  gave  this  order  and  went  on.  You  don't  know  what  conversa- 
tion they  had  afterwards? — ^A.  I  didn't  wait  to  see;  no,  sip;  my 
duty  required  me  to  make  this  round  and  report  back.  I  didnt  stop 
to  see  what  they  were  talking  about. 

Q.  Have  you  told  the  court  everything  that  happened  that  night, 
to  the  best  of  your  knowledge  and  hielief  P—A.  That  I  know  about? 

Q.  Yes. — A.  I  don't  know,  sir.  All  I  have  been  asked  I  have  told 
them,  to  the  best  of  my  knowledge,  everything  they  have  asked  me 
about. 

Q.  At  the  time  you  heard  those  first  two  shots  vou  stated  you  were 
in  the  guardhouse,  seated,  and  looking  at  the  cIock;  is  that  oorrect! — 
A.  Yes,  sir. 

Q.  Did  you  expect  anything  unusual  to  happen  at  a  certain  time 
that  night? — A.  No,  sir. 

Q.  Wtij  were  you  looking  at  the  clock? — A.  Because  I  came  off  at 
12.30  and  the  time  was  growing  very  near,  lacking  a  oouple  of 
minutes  of  time,  to  wake  up  the  corporal  to  relieve  me. 

Q.  What  time  was  it  when  these  shots  were  fired! — ^A«  It  was  about 
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12.18  the  last  time  I  looked  at  the  clock.  I  was  going  to  wake  the 
corporal  up  in  about  ten  minutes,  when  I  looked  at  the  clock;  I 
was  reading  also  and  looking  at  the  clock,  and  the  last  time  I  looked 
it  was  eighteen  minutes  past  12. 

Q.  How  long  after  was  it  you  heard  these  two  shots? — A.  It 
weren't  very  long;  I  did  not  look  at  the  clock  at  that  time. 

Q.  Did  you  again  look  at  the  clock  at  the  time  the  shooting  was 
over? — A.  No,  sir. 

Q.  But  you  stated,  to  the  best  of  your  belief,  the  shooting  lasted 
about  fifteen  or  twenty  minutes;  is  that  correct? — ^A.  Yes,  sir. 

Q.  What  interval  was  there  between  these  first  two  shots  and  the 

f general  fusillade  that  opened  up  after  that? — A.  It  appeared  to  me 
ike  about  four  or  five  seconds. 

Q.  So  it  followed  almost  inmiediately  ?  That  is,  the  fusillade  fol- 
lowed almost  immediately  after  these  first  two  shots? — A.  Yes,  sir.^ 

Q.  And  it  wasn't  more  than  just  a  very  few  seconds? — ^A.  Yes,  sir. 

Q.  These  first  two  shots  you  heard  from  inside  room  No.  2,  as  I 
understand  you,  the  noncommissioned  officers'  room  ? — A.  Yes,  sir. 

Q.  Then  by  th.e  time  you  got  outside  the  guardhouse  and  heard  these 
other  shots  they  then  appeared  to  be  coming  from,  as  you  stated^  near 
that  gate  or  in  that  vicinity;  is  that  correct? — A.  It  seems  as  if  the 
heavy  firing  was  right  along  in  that  vicinity,  sir. 

Q.  But  3ie  two  shots  you  heard  while  you  were  still  inside  the 
ffuardhouse  seemed  to  be  from  points  further  east,  is  that  right? — ^A. 
Yes,  sir.  I  won't  say  east,  but  points  down  this  way  further;  I  don't 
know  exactly  east  from  west. 

Q.  The  river  was  west  from  you.  So  these  shots  came  from  a 
point  further  east  from  the  gate,  then? — A.  Yes,  sir. 

Q.  Can  you,  when  you  are  inside  a  room,  definitelv  locate  the  posi- 
tion from  which  shots  have  been  fired  that  you  have  only  heard 
through  the  open  doorway?  Can  you  be  absolutely  positive  as  to 
just  where  those  first  two  shots  were  fired? 

By  associate  counsel : 

May  It  please  the  court  that  is  not  a  fair  question.  I  think  enough  has  been, 
said  upon  the  character  of  this  examination  to  call  the  attention  of  the  prosecu- 
tion to  the  fact  that  we  insist  upon  any  assumption  that  is  being  made  in  a 
question  to  be  a  fair  assumption  from  the  evidence  already  given  by  the  wit- 
ness. The  witness  has  already  testified  that  he  has  not  definitely  located  any 
shots,  but  simply  the  general  direction  from  which  those  shots  came.  He  has 
been  asked  several  times  and  each  time  has  said  from  a  northeasterly  direc- 
tion from  the  room  in  which  he  was  sitting  in  the  guardhouse.  I  make  that  an 
objection;  any  assumption  that  is  made  in  a  question  we  wish  to  be  a  fair 
assumption  from  the  evidence  already  given. 

Q.  Can  you  be  absolutely  positive  as  to  the  general  direction  from 
which  these  shots  came,  inasmuch  as  you  were  sitting  in  a  room  at  the 
time  and  the  sound  might  have  been  deflected,  or  rather  you  get  a 
wrong  impression  as  to  the  location  of  the  people  firing  these  shots? 
Can  you  be  positive  those  shots  came  from  a  northeasterly  direc- 
tion ? — A.  I  won't  say  northeasterly  direction ;  I  am  sure  they  came 
from  a  direction  in  this  direction  from  where  I  was  sitting.  I  was 
sitting  with  mv  back  to  the  parade  ground,  and  I  got  a  good  hearing 
in  this  ear  of  tnose  shots  coming  from  this  direction, 

Q.  They  came  from  your  left? — A.  Yes,  sir. 
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Q.  But  you  are  not  able  to  state  with  any  degree  of  precision  where 
those  shots  were? — ^A.  No,  sir;  I  didn't  see  them;  I  only  heard  the 
sound. 

Q.  But  after  you  came  out  of  the  guardhouse  and  heard  this  fusil- 
lade you  could  then  get  an  uninterrupted  hearing  of  those  shots; 
there  was  nothing  in  your  immediate  vicinity  that  might  deflect  the 
sound  one  way  or  the  other ;  you  were  out  in  iront  of  the  guardhouse. 
Is  that  not  so? — ^A.  No,  sir;  that  is  not  so;  I  was  not  out  m  front  of 
the  guardhouse. 

Q.  You  went  to  the  front  door? — A.  I  got  the  guard  out;  there 
was  quite  a  confusion  around  the  guardhouse  getting  these  men  up, 
and  these  two  shots  had  been  fired  a  long  time  Eefore  that. 

Q.  A  long  time  before? — ^A.  The  shooting  was  going  on.  I  say 
a  long  time — fifteen  or  twenty  seconds;  probaoly  a  minute  would  be  a 
long  time.  When  I  first  heard  these  two  shots  it  was  practically 
quiet ;  nobody  stirring  around ;  everybody  lying  down  except  myself, 
and  I  was  sitting  down. 

Q.  Was  Sergeant  Reid  asleep? — A.  I  don't  think  he  was  asleep; 
but  he  was  lying  on  a  cot  to  my  back. 

Q.  How  long  had  he  been  there? — A.  Ever  since  he  had  been  out 
and  heard  the  reports  from  check  roll  call. 

Q.  At  11  o'clock?— A.  Yes,  sir. 

Q.  And  he  had  been  lying  there  ever  since? — A.  He  didn't  oome 
in  and  lay  down  immediately;  I  and  him  talked  awhile;  but  he  laid 
down  about  half  past  11. 

Q.  But  you  think  he  was  not  asleep? — A.  He  might  have  been; 
but  as  soon  as  the  shooting  began  I  meant  to  turn  around  and  say, 
"  Outside,  guard,"  and  he  was  up  on  his  feet  and  said,  "  What's  the 
matter.  Corporal  ?  Gtet  the  guard  out."  And  I  said, "  I  don't  faiow." 
And  he  got  out,  not  auite  so  fast  as  I  did. 

Q.  So  right  after  tnese  first  two  shots  Sergeant  Beid  jumped  up 
and  said  "  Outside,  guard,"  and  then  you  helped  arouse  the  guardT; 
did  you  help  arouse  the  men  that  weren't  awake? — ^A.  I  dont  under- 
stand ;  right  after  the  two  shots.  I  mean  this  was  during  the  shoot- 
ing, this  nisillade  you  speak  of,  that  this  occurred,  and  that  came  rig^t 
after  the  two  shots. 

Q.  But  when  you  heard  the  first  two  shots,  didnt  you  jump  up 
then? — A.  No,  sir;  two  shots  never  excited  me.  They  werenx  at 
the  guardhouse.  Had  it  been  No.  1  or  some  one  else  there  I  would 
of;  but  it  sounded  at  a  distance^  not  around  there. 

Q.  So  it  wasn't  until  the  fusillade  began  tiiat  you  jumped  upt — 
A.  We  had  no  need  before  that;  there  was  nothing  to  cause  us  to  be 
upset. 

Q.  And  it  is  not  an  unusual  thing  for  shots  to  be  fired  off  there  in 
the  evening,  is  it,  at  Brownsville? — A.  I  don't  know,  sir;  not  whilst 
I  were  around  there.    I  was  only  there  a  short  time. 

Q.  So,  who  formed  the  guard  in  front  of  the  guardhouse.  Sergeant 
Reid  or  yourself? — A.  Sergeant  Eeid,  sir. 

Q.  Then  did  he  order  the  bugler  to  sound  call  to  arms  t— A.  I  don*t 
know,  sir. 

Q.  Was  call  to  arms  sounded  at  that  timet — ^A.  Yes,  sir. 

Q.  Just  as  soon  as  the  guard  turned  out? — ^A.  Not  just  as  soon  as 
the  guard  turned  out 
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Q.  But  as  soon  as  the  bugler  got  out  there? — ^A.  I  don't  say  as  soon 
as  he  got  out;  but  he  ran  out  there,  and  he  said  there  were  some  shots 
coming  up,  and  he  ran  back,  and  I  shoved  him  back  out  doors  and 
said,  '^Get  out  and  fall  in  with  that  guard."  That  was  all  done  in  a 
short  interval  of  time;  didn't  take  up  much  time  about  this  business 
at  all. 

Q.  When  this  fusillade  began  and  the  guard  rushed  out  in  front 
and  heard  some  of  these  bullets  coming,  the  musician  ran  back  inside, 
and  then  you  turned  him  back  outside,  and  right  after  that  he  sounded 
call  to  arms? — A.  Yes,  sir. 

Q.  This  was  only  a  few  seconds  after  the  main  shooting  began? — 
A.  Yes,  sir ;  a  few  seconds. 

Q.  How  much?  Possibly  fifteen  seconds? — A.  I  could  not  say. 
I  would  not  attempt  to,  and  I  don't  think  you  would  either  if  you 
were  there  and  as  confused  as  I  was.  It  might  have  been  a  minute; 
I  won't  say. 

Q.  But  it  came  along  right  after  you  had  gotten  out  the  guard? — 
A.  Along ;  yes,  sir. 

Q.  When  was  it  you  heard  Private  Howard  on  post  No.  2  call  the 
corporal  of  the  guard  ? — A.  I  don't  know,  as  I  didn't  hear  him  at  all 
myself.    The  commander  of  the  guard  and  those  outside  heard  it. 

Q.  Did  you  hear  him  shoot? — A.  I  couldn't  say  I  heard  him  shoot; 
I  couldn't  tell  his  shots.    I  don't  know  whether  he  shot  or  not. 

Q.  So  you  didn't  hear  him  call  for  the  corporal  of  the  ^ard? — 
A.  The  commander  of  the  guard  told  me,  and  he  first  started  to  send 
me,  but  he  said,  "  You  are  on  watch.  Corporal,  and  I  will  send 
Corporal  Burdett — I  might  have  to  go  myself  later." 

Q.  He  sent  Corporal  Burdett  and  how  many  men? — A.  Two  pri- 
vates. 

Q.  Do  you  remember  their  names? — A.  No,  sir. 

Q.  They  were  privates  of  his,  Corporal  Burdett's,  relief? — ^A.  I 
think  so.     I  won't  say,  because  I  don't  know  who  they  were. 

Q.  You  don't  know  their  names  ? — A.  No,  sir. 

Q.  You  stated  you  stationed  a  couple  of  men;  one  on  either  side 
of  3ie  guard  house,  I  believe? — A.  Yes,  sir. 

Q.  Where  were  the  other  men,  aside  from  the  four  men  of  your 
relief  on  post  and  Corporal  Burdett  and  these  two  privates  who  had 
gone  with  him  to  respond  to  the  call  of  No.  2 — where  were  the  other 
two  noncommissioned  officers  and  the  privates  of  the  guard? — ^A, 
Thev  were  right  along  in  front,  under  supervision  of  the  commander 
of  the  guard. 

Q.  Were  they  lying  down  or  standing  up  during  this  firing?^ 
A.  They  were  at  first  standing  up,  but  after  we  got  a  few  ^ots 
across  tnere  I  stepped  to  the  door  and  advised  them  to  have  the  men 
lie  down,  because  there  was  a  big  light  in  front  of  the  guardhouse, 
and  they  were  making  a  target  of  themselves,  and  bullete  were  con- 
stantly coming  across. 

Q.  Didn't  vou  turn  that  light  down  after  that? — ^A.  That  light? 

Q.  Yes. — A.  No,  sir. 

Q.  You  never  turned  it  down  at  all  ? — A.  No,  sir. 

Q.  So,  during  all  this  firing  that  light  continued  to  shine  out  there 
in  front.  How  long  after  the  shooting  began  did  this  quartermaster 
clerk  come  there?— A.  I  don't  know  just  how  long — ^he  come  in  there 
you  know 
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Q.  About  how  long?  Can  you  give  us  any  idea,  whether  a  minute 
or  ten  minutes? — A.  I  won't  say;  I  don't  know  how  long  it  was. 

Q.  Along  during  the  latter  part  of  the  shooting? — ^A.  Along  dur- 
ing the  shooting,  because  the  sliooting  were  going  on  when  he  come 
there. 

Q.  Was  one  of  these  women  that  came  to  the  guardhouse  during 
that  time  a  Mexican  woman  known  as  "  China  ?" — ^A.  I  don't  know.  I 
didn't  know  the  lady  at  all. 

Q.  Was  she  a  Mexican  woman? — A.  I  don't  know.  The  woman 
with  her  told  me  she  was  a  Mexican  woman — ^Mrs.  Jones — ^yes,  sir. 

Q.  That  is,  Mrs.  Jones  told  you  this  woman  accompanying  her 
was  a  Mexican  woman  ? — A.  Yes,  sir. 

Q.  How  long  after  the  first  shots  was  it  when  the  sergeant-major 
came  to  the  guardhouse? — A.  I  don't  know,  sir;  he  come  down  there 
during  the  sliooting.  I  can't  say  anything  about  time,  because  we 
were  not  looking  for  the  time;  we  were  guarding  against  the  enemy; 
we  were  expecting  to  be  taken  there  any  time  by  somebody. 

Q.  Now  wait.  You  stated  in  your  direct  examination  that  the 
sergeant-major  came  to  the  guardhouse  right  along  through  this 
shooting,  the  latter  part  of  it.  What  did  he  say  to  you,  anything? — 
A.  Yes,  sir. 

Q.  What  did  he  say? — A.  He  asked  me  if  I  knew  where  the  com- 
manding officer  was. 

Q.  What  did  you  tell  him?— A.  Told  him  I  did  not 

Q.  Did  he  ask  Sergeant  Rcid  anything  in  your  presence? — ^A.  He 
was  talking  to  all  of  us  out  there.  He  weren't  speaking  personally 
to  me  or  Sergeant  Reid.  He  was  challenged  by  my  No.  1,  but  I  went 
out  and  received  him  and  brought  him  in  to  fmd  out  his  business. 

By  associate  counsel : 

Mny  it  plense  the  court,  that  Is  nH  objectionable;  merely  hearsay;  has  no 
purpose.  It  is  merely  lieni-sny  between  Sergeant  Reid  and  this  witness.  It  is 
irrelevant 

By  assistant  judge-advocate: 

May  it  please  the  court,  this  happened  at  a  time,  according  to  the  witness, 
when  the  bullets  were  singing  through  the  air;  and  if  it  is  not  a  part  of  the 
res  gestie,  I  don't  see  that  anything  possibly  could  be. 

By  associate  counsel : 

May  it  please  the  court,  it  is  thoroughly  objectionable,  but  I  withdraw  the 
objection  merely  to  save  time.    Altogether  objectionable. 

Q.  So  you  received  this  sergeant-major  after  he  had  been  chal- 
leii^ed  and  halted  by  No.  1? — A.  Yes,  sir. 

Q.  And  you  let  him  come  up  to  the  guardhouse  then — did  he  oome 
up  to  the  guardhouse? — ^A.  It  he  was  in  the  vicinity  of  the  guard- 
house, he  came  up  there.  I  went  out  of  the  guardhouse  to  receive 
him  and  advance  him,  and  then  there  was  the  commander  of  the  guard, 
and  I  turned  him  over  and  stepped  back  inside  of  the  guarwouse, 
where  my  duty  called  me. 

Q.  But  you  heard  him  inquire  for  the  conunanding  offioert — A. 
He  spoke  that  to  me  pei-sonally. 

Q.  Did  he  whisper  to  you?— A.  Oh,  no,  sir. 

Q.  Did  he  call  out? — A.  Spoke  in  an  ordinary  tone  of  voice. 

Q.  How  far  was  the  sergeant  of  the  guard  from  you? — ^A.  I  didn% 
measure  the  distance ;  I  looked  back  to  see,  and  he  was  right  there. 
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Q.  Within  10  or  15  feet  of  you? — ^A.  I  don't  know;  I  didn't  have 
time  to  take  particular  measures  of  where  everybody  was. 

Q.  Wasn't  the  sergeant-major  excited? — A.  I  don't  know. 

Q.  Did  he  appear  to  be? — A.  He  might  have  been.  After  I  re- 
ceived him  I  went  on  to  perform  the  rest  of  my  duty ;  I  wasn't  notic- 
ing whether  he  was  excited  or  not. 

Q.  This  was  during  the  latter  part  of  the  firing,  you  say,  that  he 
came  there;  is  that  correct? — A.  Yes,  sir. 

Q.  About  how  long,  to  the  best  of  your  recollection,  had  the  firing 
been  going  on  when  he  arrived? — A.  I  don't  know,  sir. 

Q.  Can  you  say  whether  ten  or  fifteen  minutes? — A.  I  would  not 
say ;  I  was  not  noticing  the  time.  I  think  the  firing  in  general  went 
on  from  the  time  it  first  began  until  the  first  shots  I  noticed — ^must 
have  been  fifteen  or  twenty  minutes. 

Q.  But  his  arrival  there  was  after  the  arrival  of  this  quartermaster 
clerk  or  before? — A.  I  don't  remember;  both  connections  were  close 
together. 

Q.  Who  came  first,  the  two  women  or  the  sergeant-major? — A. 
The  sergeant-major  and  the  clerk  both  came  before  they  did. 

Q.  They  came  after.  Now,  can  you  give  us  your  best  recollection 
us  to  the  order  in  which  these  three  diflFerent  parties  came  to  the 
guardhouse? — A.  One  of  them,  the  two  women  came  from  the 

Q.  I  don't  mean  the  direction,  but  the  order  in  point  of  time ;  which 
party  came  first,  which  second,  and  which  last  ? — A.  No,  sir ;  between 
the  clerk  and  the  sergeant-major  I  don't  remember  which  came 
first,  but  I  think  the  clerk  came  first ;  I  wouldn't  say,  but  I  think  so. 

Q.  Then,  you  are  sure  that  both  the  clerk  and  the  sergeant-major 
came  before  the  women,  or  are  you  positive  about  that? — ^A.  Yes, 
sir:  I  am  positive  about  that. 

Q.  Did  you  hear  any  commands  given  by  anyone  that  night  aside 
from  tho§e  given  by  the  sergeant  of  the  guard? — A.  No^  sir. 

Q.  How  soon  after  the  first  two  shots  were  fired  did  Corporal 
Burdett  and  his  two  men  leave  the  guardhouse  to  respond  to  the  call 
of  No.  2? — A.  Why,  I  don't  know,  sir.  The  call  for  No.  2 — you 
know  he  didn't  make  any  call  for  relief  at  the  first  two  shots — ^he 
made  his  call  during  the  general  firing. 

Q.  So  that A.  I  don't  know  how  long  an  interval  of  time  it 

were;  I  couldn't  say. 

Q.  Did  you  know  at  the  time  he  was  leaving  for  that  purpose? — 
A.  For  what  purpose? 


Q.  To  respond  to  the  call  of  No.  2. — A.  Yes,  sir. 
Q.  You  didn't  hear  him  call? — A.  I  die' 


Q.  You  didn't  hear  him  call? — A.  I  didn't  hear  him,  because,  the 
commander  of  the  guard  informed  me,  because  he  was  going  to  send 
me  instead. 

Q.  Did  the  commanding  officer  or  the  officer  of  the  day  visit  the 
guardhouse  during  the  shooting? — A.  No,  sir. 

Q.  Did  you  see  or  hear  anything  of  these  two  officers  during  that 
time — the  time  of  the  shooting? — A.  No,  sir;  I  didn't  see  them. 

Q.  Did  any  officer  come  there  to  the  guardhouse  during  the  shoot- 
ing or  immediately  after  for  the  purpose  of  checking  up  the  men  and 
seeing  whether  all  were  present  or  not? — A.  No,  sir. 

Q.  When  did  an  officer  first  come  to  the  guardhouse  after  the  end 
of  this  shooting? — A.  Was  in  the  morning,  the  first  officer  present, 
that  visited  the  guard  and  inspected  the  guard. 
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Q.  About  what  time? — A.  At  reveille. 

Q.  And  this  was  the  officer  of  the  day?— A.  Yes,  sir. 

Q.  The  commanding  officer  did  not  come  to  the  guardkouse  during 
that  time? — A.  Not  to  my  knowledge,  sir. 

Q.  You  were  awake  all  the  time,  were  you,  from  12.18  until  day- 
light?—A.  Yes,  sir. 

Q.  You  never  were  asked  any  questions  by  Major  Blocksom,  I  be- 
lieve you  stated  ? — A.  Yes,  sir. 

Q.  Who  was  the  first  officer  to  whom  you  made  a  statement  rela- 
tive to  the  occurrences  of  f^he  night  of  August  13  and  14,  or  the  night 
of  August  13? — A.  Why,  my  commanding  officer,  Major  Penrose,  sir. 

Q.  Did  you  tell  him  m  enect,  substantially,  the  same  as  you  have 
told  the  court  in  last  Saturday  morning's  session  and  this  morning? — 
A.  No,  sir;  he  didn't  go  into  the  details  that  way. 

Q.  You  didn't  tell  him  anything  more  or  anvthinff  outside  of 
what  you  have  told  the  court,  did  you? — ^A.  I  didn't  tell  nim  as  much 
as  I  have  told  the  court,  sir. 

Q.  But  you  didn't  tell  him  any  particular  event  or  circumstance 
that  was  connected  in  your  mind  with  the  shooting  aside  from  those 
you  have  told  this  court,  did  you? — A.  I  considerecf  it  very  particular 
what  I  did  tell  him.  He  only  asked  me  a  few  questions  in  a  hurry — 
he  was  a  little  excited  the  next  morning — only  asked  me  a  few  ques- 
tions, inspected  my  gmi  and  ammunition,  and  that  was  all. 

Q.  Did  he  ask  you  if  you  knew  anything  more  about  the  occur- 
rence than  you  had  already  told  him?  *  Did  he  not  ask  you,  "  Is  that 
all  you  know  about  it?  "  or  words  to  that  effect? — A.  jte  asked  me  a 
few  questions  coiicorning  my  knowledge  of  the  shooting — ^whether  I 
had  any  knowledge  of  it  or  did  I  know  of  any  one  who  did  person- 
ally,    t  did  not.     I  answered  him  accordingly,  sir. 

Q.  Did  he  ask  you  to  tell  if  you  knew  of  any  suspicious  things  that 
happened  during  the  firing  that  would  enable  him  to  get  a  due  as  to 
who  did  the  firing? — A.  He  did  later. 

Q.  When? — A.  Several  times — different  times. 

Q.  Before  vou  left  Brownsville? — A.  After  we  left  Brownsville. 

Q.  I  am  talking  about  before  you  left  Brownsville. — ^A.  Well,  sir, 
I  think  I  have — about  all  he  said  to  me  about  the  shooting.  Tliat 
morning  when  I  was  relieved  I  marched  directly  to  the  adjutants 
office. 

Q.  After  this  investigation  by  Major  Penrose  and  prior  to  the 
time  you  left  Brownsville,  did  you  have  any  further  conversation  with 
him  reljitive  to  this  matter? — A.  No,  sir. 

Q.  Did  you  make  an  affidavit  before  Captain  Lyon,  Twenty-fifth 
Infantry,  on  that  same  day,  August  14? — A.  Don't  remember  the 
dates,  but  I  made  one. 

Q.  Well,  it  was  either  that  day  or  the  next  day,  was  it  not? — ^A.  I 
don't  know,  sir;  but  I  made  one  to  him;  signed  by  me,  and  if  you  see 
it  you  know  I  made  it.    I  don't  remember  dates. 

Q.  It  was  within  a  few  days  after  this  occurrence,  was  it  not? — A. 
It  was  between  the  occurrence  and  the  time  we  left,  and  we  left  a  few 
days  after  it  occurred;  the  affidavit  was  made  between  these  two 
dates. 

Q.  You  understood  at  the  time  that  Captain  Lyon  was  trying  to  cet 
affidavits  which  would  explain  the  whereabouts  of  each  man  of  Oie 
command,  to  try  to  enable  them  to  get  a  due  to  the  men  who  had 
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d<me  the  shooting? — ^A.  That's  what  I  understood.  To  get  mforma- 
tion  about  if  any  soldiers  did  this  shooting^  so  to  get  some  inf orma- 
ticm  about  it. 

Q.  Did  jK)u  at  that  time  teQ  him  any  particular  occurrence  or 
suspicious  circumstance  tliat  happened  on  that  night*  other  than  those 
things  you  have  told  the  court  i — ^A.  I  didn't,  and  I  didn't  tell  him 
some  things  I  have  told  the  court. 

Q.  But  you  didn't  tell  him  of  any  unusual  occurrence  that  took 
idace  that  night  that  you  haven't  already  told  the  court  about,  did 
you? — ^A.  No,  sir. 

Q.  You  made  this  affidavit  at  a  time  when  you  knew  that  the  peo- 
ple of  Brownsville,  at  any  rate,  claimed  that  soldiers  had  done  this 
shooting,  did  you  not? — ^A.  I  did,  sir. 

Q.  You  knew  that  Captain  Lyon  was  trying  to  find  out  who  did 
the  shooting,  didn't  you? — ^A.  I  thought  he  was :  yes,  sir. 

Q.  And  you  knew  that  not  only  the  people  of  Brownsville,  but  the 
country  at  large,  at  that  time  believed  that  the  shooting  was  done  by 
colorea  soldiers? 

By  counsel : 

I  object  to  that  That  is  a  form  of  question  that  is  not  permissible  on  cro8»- 
examination.  If  he  will  change  his  question  so  as  not  to  imply  something  that 
Isn't  a  fact — ^nothing  shown  to  indicate  it  at  all — we  won't  object  to  it,  and  he 
must  know,  the  examiner  must  know,  that  is  not  a  permissible  question.  If  be 
lays  the  foundation  for  it  we  don't  want  to  object  to  it 

Q.  Did  you  know  that  the  mayor  of  Brownsville  had  reported  to 
Major  Penrose  that  the  soldiers  had  done  the  shooting? — ^A.  No,  sir. 

Q.  But  you  knew  that  the  people  down  there  believed  that  it  had 
been  done  by  the  soldiers? 

By  counsel : 

We  object  to  that  There  is  nothing  to  indicate  any  such  belief  and  the 
direct  examination  indicates  no  such  thing;  the  witness  had  not  been  out  in 
town  at  all  he  said,  and  if  he  will  lay  the  foundation  for  it  it  may  not  be 
objectionable.  But  the  witness  had  not  been  out,  he  said  he  knew  nothing 
about  the  feeling,  it  was  on  direct  examination  he  said  this  and,  furthermore,  it 
is  in  evidence  here  that  this  witness  could  not  have  been  out  in  town  after  that, 
80  he  could  not  know  what  the  belief  of  the  people  of  Brownsville  was,  and  it  Is 
not  proper  cross-examination  as  must  be  perfectly  patent 

Q.  I  will  read  to  you  now  from  page  646  from  Senate  document 
entitled  " AflFair  at  Brownsville,  Tex. ;  hearings  before  the  Commit- 
tee on  Military  Affairs,  United  States  Senate,  concerning  the  affair 
at  Brownsville,  Tex.,  on  the  night  of  August  13-14,  1906."  On 
page  646  of  that  document,  under  the  heading  "  Testimony  of  Samuel 
Wheeler,  colored  (continued).    Question  by  Senator  Warner " 

By  counsel : 

Until  it  is  shown  that  this  witness  appeared  there  the  examination  as  started 
Is  improper.    Nothing  shown  about  it 

Q.  Did  you  testify  before  the  Senate  committee  about  February 
24? — A.  I  don't  know,  sir;  I  testified  there. 

Q.  Or  Februarjr  19  ? — ^A.  I  don't  know,  sir,  what  date  it  was, 

Q.  Did  you  testify A.  Before  the  Senate  committee. 

Q.  Before  the  Senate  committee A.  In  Washington. 

Q.  And  you  were  asked  questions  by  the  various  Senators  of  that 
committee,  were  you  not? — ^A,  Yes,  sir;  I  was. 
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Q.  (Continuing.)  "Question.  Yes.  You  knew  within  a  very 
short  time,  within  the  next  day  or  two,  so  that  you  saw  that  it  was 
charged  that  ammunition  had  been  found  such  as  was  used  by  your 
soldiers  in  their  arms,  didn't  you? — Answer.  I  think  I  read  it  in 
the  paper  the  next  day.  Question.  Next  day? — Answer.  But  I  don't 
know  anytliing  about  the  ammunition  they  found."  Is  that  cor- 
rect?— A.  Yes,  sir. 

Q.  So  you  knew  from  reading  the  papjr  next  day  that  the  peo- 
ple, or  at  least  the  press  of  Brownsville,  Tex.,  had  charged  that  the 
colored  soldiei*s  had  done  this  shooting? — A.  Through  the  paper. 

Q.  And  didn't  you  feel  that  it  was  your  duty  as  a  soldier,  in  case 
you  Imcw  of  any  suspicious  circumstance  that  would  tend  to  show 
that  soldiere  of  the  command  had  not  taken  part  in  that  ahooting — 
don't  you  think  it  was  your  duty  to  have  so  informed  Captain  Lyon 
or  your  commanding  officer? — A.  Had  I  knew  anvthing  or  it? 

Q.  Yes. — A.  I  feel  it  my  duty  now,  if  I  knew  of  anyone  who  did  it. 

Q.  But  at  that  time,  when  you  knew  that  it  was  charged  in  the 

Sress  of  Brownsville  that  colored  soldiers  had  done  this  shooting, 
o  you  not  think  it  was  your  duty  to  have  reported  any  suspicious 
or  unusual  occurrence  or  happening  that  may  have  come  to  vour 
notice  during  or  about  the  time  of  this  firing  of  August  13 — dont 
you  think  it  your  duty  to  have  reported  that  to  Major  Penrose,  or 
Captain  Lyon,  or  your  company  commander? — ^A.  I  don't  under- 
stand you;  you  said  during  the  firing. 

Q.  tf  you  knew  of  any  unusual  occuiTcnce  that  would  tend  to 
f^how  that  soldiers  were  not  responsible  for  this  shooting,  don^t  you 
think  you  ought  to  have  told  your  company  commander  about  it 
when  you  made  this  affidavit? — A.  Anything  of  that  sort  showed 
for  itself;  I  didn't  have  to  tell  him.  f  knew  of  no  one  who  taken 
any  part  in  this  shooting  or  did  the  shooting,  and  I  had  nothing  to 
tell  him  about  anyone  that  didn't  take  any  part  in  it.  It  ^owed 
for  itself. 

Q.  But  any  little  things  you  noticed  during  this  shooting  or  at  the 
time  of  the  shooting  that  would  tend  to  show  that  no  soldiers  took 
part  in  it,  didn't  you  think  you  ought  to  have  told  him? — ^A.  He 
could  see  for  himself.  I  don't  understand  you  when  you  say  during 
the  shooting  or  at  the  time  of  the  shooting.    I  didn't  see  anything. 

Q.  Did  you  make  an  affidavit  before  Colonel  Lovering  about  Sep- 
tember 26,  1906? — A.  I  made  an  affidavit  before  him  some  time  after 
we  came  up  in  the  Territory — Colonel  Lovering — ^yes,  sir, 

Q.  At  Fort  Reno?— A.  Yes,  sir. 

Q.  You  stated  at  that  time  he  gave  you  no  opportunilr  to  tell  all 
you  knew  about  the  affair;  is  that  correct? — A.  That  is  a  con^ct 
statement. 

Q.  Did  you  testify  before  General  Garlington  at  that  time  or 
later? — A.  Some  time;  it  were  not  at  that  time  I  know. 

Q.  It  was  in  December  some  time;  I  am  not  sure  as  to  the  exact 
date,  but  did  you  testify  before  him? — ^A.  Yes,  sir. 

Q.  Did  he  fail  to  give  you  opportunity  to  tell  all  you  knew  in 
regard  to  the  affair? — A.  I  do  consider  that  he  did  fail  to  give  me  an 
opportunity  to  tell  him  what  I  thought  about  the  affair. 

Q.  So  that  you  didn't  have  an  opportunity  then  to  tell  all  you  knew 
about  the  affair  in  December  when  you  testified  before  General 
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Garlington?  Yes  or  no? — ^A.  I  considered  that  I  didn't  have  an 
opportunity  to  tell  him. 

Q.  Did  you  testify  before  a  Mr.  Stewart,  representing  the  Consti- 
tution League,  on. November  24,  1906,  or  thereabouts? — ^A.  I  don't 
know  whemer  I  testified.  I  taken  a  sworn  affidavit  before  Mr.  Stew- 
art some  time,  whatever  date  it  were,  down  there. 

Q.  Did  you  read  that  affidavit  over  before  you  signed  it? — ^A.  He 
didn't  have  it  until  I  made  it. 

Q.  Did  you  write  it  out  in  your  own  handwriting? — ^A.  I  talked 
to  him  and  had  him  to  write  it  aown  for  me. 

Q.  Did  he  write  it  down  in  longhand  or  was  it  taken  down  in 
shorthand  and  copied  on  a  typewriter? — ^A.  I  think  he  ordinary 
written  it  down.  I  don't  ktfow  whether  he  struck  it  off  on  the  type- 
writer or  what  he  did. 

Q.  You  had  an  opportunity  of  looking  this  over  before  you  signed 
it,  didn't  you? — ^A.  I  remember  very  wefl  I  think  what  I  were  telling 
him.     It  weren't  verv  much. 

Q.  You  knew  at  the  time  that  Mr.  Stewart  was  there  in  the  inter- 
ests of  the  colored  soldiers,  did  you  not,  trying  to  get  them  restored? — 
A.  I  didn't  know  what  it  was.  I  knew  he  was  down  there  for  some 
purpose.  I  was  in  the  act  of  all  upset;  I  was  going  to  be  dis- 
charged— getting  my  family  out  of  the  way,  attending  to  my  own 
personal  business. 

Q.  Did  you  not  know  at  this  time  that  Mr.  Stewart  was  there  in 
the  interests  of  the  soldiers  and  not  against  the  soldiers? — ^A.  To  say 
know  it,  I  did  not,  sir.  He  could  have  come  down  there  just  other- 
wise and  I  would  have  told  him  what  I  had  to  tell — ^tell  anyone., 

Q.  But  that  was  your  understanding,  it  was  a  friendly  investiga- 
tion, was  it  not? — A.  No,  sir;  didn't  have  any  understanding  about 
the  matter  at  all. 

Q.  Was  it  your  belief  at  the  time  you  made  this  affidavit  that  it 
was  being  taken  to  help  the  soldiers? — ^A.  I  thought  all  of  my  affi- 
davits was  taken  for  that  purpose,  all  of  them — everything  I  give — 
to  help  the  right  man. 

Q.  Did  you  not  know  Mr.  Stewart  was  trying  to  find  out  all  he 
could  that  would  help  to  bring  out  that  the  soldiers  did  not  do  the 
shooting? — A.  No,  sir;  oh,  no,  sir;  didn't  have  any  idea  of  that 
kind.  ' 

Q.  You  just  thought  he  was  trying  to  get  the  whole  truth  of  the 
affair? — A.  Right  thing,  just  like  anybody  else  who  come  there. 

Q.  Did  you  tell  him  the  tnith?  What  you  told  him  was  the 
truth? — A.  Yes,  sir. 

Q.  But  you  didn't  tell  him  everything  you  knew  about  it,  did 
you? — ^A.  1  told  everybody  everything  I  mew  about  it.  I  think  I 
did. 

Q.  You  therefore,  between  August  13,  1906,  and  February  19, 
1907,  made  at  least  five  different  affidavits  relating  to  your  knowledge 
of  the  occurrence  of  August  13  ? 

By  counsel : 

We  object  It  isn't  true.  He  did  not  say  so,  and  tbe  evidence  does  not 
support  it  If  he  will  frame  his  question  in  proper  shape  we  will  Interpose  no 
objection.    It  is  not  in  evidence  at  all  that  he  made  five  affidavits. 
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Q.  You  made  one  affidavit  before  Captain  Lyon,  did  you  nott — A. 
Yes,  sir. 
Q.  You  made  one  before  Colonel  Loveringt 

By  counsel : 

May  it  please  the  court,  lie  did  not;  he  was  wramfafid  Igf  CSokwwl  IjOff«rU|f  | 
It  isn't  an  affidavit  at  all.    It  is  an  examination  In  the  nmal  form,  and  the  zwy 

ord  don't  bear  out  the  statement 

By  assistant  judge-advocate: 

May  it  please  the  court,  I  acknowledge  I  waa  mistaken  tfaece;  two  of  tbeia 
were  investigations  and  not  affidavita 

By  president  of  the  court: 

If  you  will,  please  frame  questions  so  as  to  avoid  delay  from  these  unneoea- 
sary  objections. 

Q.  So  that  between  August  13,  1906,  and  February  19,  1907,  you 
made  at  least  three  affidavits  and  were  cross-questioned  in  two  other 
official  investigations} 

By  counsel : 

I  don*t  think  he  did  make  three  affidavits. 

Q.  Did  you  make  one  affidavit  before  Capt.  S.  P.  Lyon,  Twenty- 
fifth  Infantry? — ^A.  Yes,  sir. 
Q.  Did  you  make  one  before  General  Garlingtont 

By  counsel : 

No ;  he  did  not.    That  is  where  the  mistake  is. 

By  the  judge-advocate: 

I  think  the  witness  is  capable  of  answering  his  own  qnestionib 

By  counsel: 

The  witness  is  capable,  and  we  are  also  capable  to  make  the  objection;  and 
the  court  has  Just  instructed  counsel  not  to  ask  questions  In  that  form,  and 
we  don't  want  to  object  to  any  question  except  where  It  la  Improperly  framed. 

Q.  Between  the  13th  of  August  and  February  19, 1907,  you  made 
two  affidavits  with  reference  to  the  affair  of  August  13  and  were 
officially  investigated  at  least  three  times.  Is  that  correct?  The  two 
affidavits  I  refer  to  were  taken  before  Captain  Lyon  and  Mr.  Stewart 
and  the  three  official  investigations  were  before  Major  Penrosei 
Colonel  Levering,  and  General  Garlington.  Is  that  correct? — ^A. 
You  mean  they  were  taken  from  me  or  you  mean  they  were  taken 
before  them  ?  I  don't  understand  just  the  way  you  explain  the  qae&- 
tion  to  me. 

Q.  I  mean  that  you  swore  to  two  affidavits  during  that  time  and 
you  were  also  questioned  by  three  official  investigators  during  tiiat 
time.     Is  that  correct? — A.  What  three? 

Q.  Major  Penrose,  Colonel  Loverine,  and  General  Garlington. 
Weren't  you  asked  questions  by  each  of  these  officers? — ^A.  Yes,  sir; 
I  just  made  a  statement  to  that  effect  here. 

Q.  So  that  during  that  time — from  Au^st  18  last  year  until  Feb- 
ruary 19  this  year — you  had  five  opportumties  to  talk  officially  about 
this  subject? 
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By  counsel: 

That  l8  not  a  proper  question  at  all ;  the  object  Is  clearly  to  confase  tiie 
witness,  and  it  gives  an  erroneous  impression  of  Just  what  was  said.  The 
witness  has  stated  fipeciflcally  on  both  direct  examination  and  4gain  on  cross- 
examination,  and  the  counsel  will  bear  me  out,  that  he  wasn't  given  a  full 
opportunity  to  make  a  full  statement  at  any  of  these;  he  has  stated  that 
the  aflOdavits  were  drawn  up  by  others  on  the  statements  he  made,  and  that  OD 
two  occasions  he  was  distinctly  and  in  terms  limited,,  and  in  the  other  exami* 
nation  be  answered  all  questions  asked  him  and  has  described  at  some  lengtb 
what  thes'e  examinations  are.  I  have  not  the  slightest  objection  to  this  ex- 
amination going  into  anything — to  approach  it  from  any  direction — ^but  I  do 
object  to  his  so  framing  his  questions  as  to  give  an  absolutely  erroneous,  mis- 
leading, and  confusing  idea  as  to  what  he  wants  to  bring  out,  and  on  that 
account  we  object  to  the  question.  We  don't  object  to  the  matter  he  wants 
to  bring  out  at  all,  but  we  have  to  object  to  it  in  that  form. 

Q.  You  were  officially  questioned  on  this  subject  at  five  different 
times  during  the  period  named,  were  you  ? — A.  Five  different  times  f 

Q.  At  five  diflferent  times.— A.  No,  sir;  I  would  not  consider  I 
were  officially  questioned  on  this. 

By  counsel : 

May  it  please  the  court,  it  shows  on  the  face  of  it,  to  illustrate  the  point  I 
am  making,  the  examiner  must  know  that  Stewart  or  anylK)dy  disconnected 
with  the  Army  iu  some  official  capacity  could  make  an  official  investigation — 
that  is  clear — and  it  makes  me  get  up  here  and  impede  the  case  without  any 
necessity,  and  the  counsel  must  know  that  is  not  correct 

Q.  You  made  one  affidavit  before  a  military  official  during  that 
period.     Is  that  correct? — A.  Only  one,  did  you  say? 

Q.  I  say  you  made  one,  did  you,  before  Captain  Lyon?  You  made 
an  affidavit  before  Captain  Lyon  during  that  period,  did  you  not? — 
A.  Yes,  sir. 

Q.  You,  during  that  same  period,  were  asked  questions  with  regard 
to  the  occurrences  of  that  night  by  your  commanding  officer.  Major 
Penrose,  were  you  not? — A.  What  mght,  sir? 

Q.  August  13. — A.  No,  sir. 

By  counsel : 

He  was  not  examined  that  night ;  counsel  is  in  fault.  He  was  examined  the 
following  morning  by  Major  Penrose,  when  he  marched  off  guard. 

By  assistant  judge-advocate: 

I  would  like  to  have  my  question  read  over  as  recorded. 

(Question  was  read.) 

By  counsel : 

I  beg  your  pardon.  I  understood  that  you  meant  he  was  asked  questions  that 
night    I  beg  your  pardon. 

Q.  So  during  that  period  you  were  asked  questions  concerning  the 
occurrence  of  August  13  by  your  commanding  officer,  namely,  on 
August  14? — A.  Between  August  13  and  the  oate  of  my  discharge 
you  have  reference  to? 

Q.  Yes. — A.  Yes,  sir. 

Q.  And  you  were  asked  questions  concerning  this  affair  by  both 
Colonel  Levering  and  General  Garlington  at  differerft  times  during 
this  period.     Is  that  correct? — A.  Yes,  sir;  some  questions. 

Q.  And  you  made  an  affidavit  before  the  Senate  committee  on  or 
about  February  19,  1907 — made  a  statement  with  reference  to  some 
other  things  that  came  under  your  observation  about  the  time  of  the 
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here  is  the  guardhouse.  This  street  is  Adams  street,  and  this  Wash- 
ington, and  this  Elizabeth,  which  opens  on  the  main  gate  of  the  gar- 
rison. Where  was  it,  to  the  best  of  vour  belief,  that  these  horses 
were  galloping  at  the  time  vou  heard  them  ? — A.  I  would  like  to  say 
there  are  some  streets  and  alleys  you  have  not  got  on  that  jnap.  That 
is  not  a  good  map  of  that  location  down  there,  sir. 

Q.  There  is  an  alley  running  parallel  to  these  streets  I  have 
named — ^just  midway  between.  Here  is  an  alley ;  here's  another  here. 
Where  was  it  you  heard  those  horses? — A.  I  would  like  to  say  there 
are  some  more  alleys,  and  it  might  have  been  in  there. 

Q.  Just  point  out  where  you  think  those  horses  were. — A.  It  would 
sound  to  me  from  the  guardhouse,  in  here.  There  are  some  streets 
and  alleys  missing  on  that  map  that  are  not  on  there. 

Q.  No;  there  are  not 

By  counsel : 

Yes;  there  are.  It  has  been  shown  by  your  own  evidence.  It  has  been 
shown  that  the  witness  was  at  the  guardhouse,  if  I  may  so  state,  and  the  map 
is  incorrect,  and  there  are  streets  and  alleys  both  missing,  and  the  witness  is 
perfectly  correct  and  must  not  be  corrected,  in  my  opinion. 

Q.  This  street  here  branches  off  here,  or  in  a  direction  north  and 
south. 

By  counsel : 

Has  the  witness  stated  where  It  was?    Has  he  located  it  at  all? 

(Answers  of  witness  read  over.) 

By  counsel : 

We  object  to  any  further  examination  by  that  incorrect  map  until  the  wit- 
ness has  stilted  away  from  the  map  where  he  "understood  It  to  be,  with  respect 
to  his  examination,  and  then  if  the  map  does  not  show  it  we  will  still  object 
to  any  further  examination  on  the  map  that  does  not  i:how  it. 

Q.  From  where  did  these  sounds  of  running  horses  appear  to 
come? — A.  From  my  right  and  front. 

Q.  As  you  faced  in  what  direction? — A.  I  am  right  in  the  door- 
way here,  with  the  musician,  to  get  him  out  in  line. 

Q.  In  the  trout  door? — A.  les.  Some  of  these  streets  going  off 
down  there  (indicating  a  right  front). 

By  counsel : 

We  object  to  any  further  examination  of  this  witness  on  that  map,  which 
is  Incorrect,  and  we  object  until  a  correct  map  can  be  produced. 

By  judge-advocate : 

May  it  please  th^  court,  I  will  have  such  a  map  this  afternoon. 

The  court  then  took  a  recess  until  2.10  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  judge-advocates,  the  accused,  his  coun- 
sel, the  reporter,  and  the  witness  resumed  their  seats. 
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(Assistant  judge-advocata  states  that  witness  indicated  a  point  on 
the  garrison  voaf^A  about  the  intiersieaticm  of  tla^  Ckmon  alley ) 

CJQunsel  for  lihe  aooused: 

No;  he  didn't;  It  wasn't  at  the  Intersection,  as  I  undenrtood  it;  he  said  in 
|i^Q9  somewhere,  to  Hie  west  of  that  coad. 

Asi^stant  judge-advocate: 

Then,  drawing  his  pointer  northward. 

The  presiding  officer : 

The  court  has  already  requested  that  nsmarks  be  addressed  to  the  court,  and 
Wit  in  the  way  of  controversy  between  counsel.  It  delays  matters,  and  I  prefer 
to  have  that  instruction  followed. 

Counsel  for  the  accused : 

Does  that  apply  when  it  is  descriptive,  and  that  is  what  I  intended  tai  an- 
swering him? 

Assistant  judge-advocate: 

I  was  stating  the  way  witness  indicated,  so  the  r^;K>rter  could  get  it  down 
on  his  record. 

The  presiding  officer: 

They  have  a  perfect  right  to  object  if  they  think  you  are  not  giving  it  cor- 
rectly, but  I  object  to  the  carrying  on  of  conversations  between  one  another; 
I  did  not  take  exception  to  the  objection. 

Q.  How  many  horses  were  there,  do  you  think? — ^A,  I  think  proba- 
bly three  or  four. 

Q.  Was  this  before  or  after  those  first  two  shots  were  fired? — ^A. 
Now,  this 

Assistant  judge-advocate: 

Wait  a  moment  I  believe  the  witness  has  already  answered  that.  He  stated 
it  was  along  during  the  firing  downtown. 

Q.  Did  you  at  the  time  think  those  horses  had  any  connection  with 
the  shooting — that  their  riders,  in  case  they  were  ridden,  had  any- 
tidng  to  do  with  the  shooting? — A.  Just  at  that  moment  I  didn't  give 
it  a  thought  about  whether  they  might  have  or  not.  It  was  au  in 
conjunction  about  the  same  time. 

Q.  I  will  read  to  you  from  page  645  of  a  Senate  document  entitled 
"Affray  at  Brownsville,  Tex.,"  in  which  your  testimony  is  quoted: 
"Q.  And  you  thought  these  horses  were  mounted  then? — ^A.  I 
thought  they  must  have  been  mounted  by  some  one,  and  the  ones 
they  were  mounted  by  must  have  been  connected  with  the  shooting 
Q.  You  thought  that  on  the  24th  of  November? — ^A.  No,  sir;  1 
didn't  think  it  on  the  24th  of  November.  That  is  what  I  thought 
that  the  horses  had  to  do  with  this  on  the  13th  of  August  Q.  Why 
didn't  you  tell  it  on  the  24th  of  November? — A.  Because  I  didnx 
think  it  was  necessary.  I  don't  know.  I  hadn't  been  asked  the  ques- 
tion about  the  horses,  and  didn't  think  it  was  necessary."  Did  yon 
use  the  Springfield  rifle  in  target  practice  on  the  range  last  summer  at 
Fort  Niobrara  ? 

Counsel  for  the  accused : 

We  are  going  to  just  formally  interpose  an  objection  to  that.  If  the  court 
intends  to  let  in  everything  that  occurred  at  Fort  Niobrara,  we  maintain  that 
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fusillade  was  over? — ^A.  No,  sir;  that  was  during  the  fusillade,  dur- 
ing the  shooting,  sir;  that  was  right  along  during  the  shooting.  It 
seemed  as  though  he  must  have  had  an  awful  gun ;  I  could  hear  the 
report  from  it;  it  seemed  like  a  mile  down  through  the  town."  Is 
that  correct  ? — ^A.  I  never  made  any  such  statement  that  those  people 
were  mounted.  I  said  I  heard  an  awful  gun  firing  way  down  m  the 
lower  part  of  town,  because  it  fired  very  loud;  it  must  have  been  quite 
a  ways  oflf. 

Q.  But  when  you  said  here  it  seemed  as  though  he  had  an  awful 
ffun  you  didn't  refer  to  the  riders  of  any  of  those  horses? — ^A.  No,  sir; 
because  I  don't  know  whether  the  riders  had  any  gims;  I  didn't  see 
them. 

Q.  Now,  this  firing  that  you  heard,  this  fusillade,  did  that  aj)- 
parently  start  near  the  post  and  work  away  from  it  or  start  away 
from  the  post  and  work  toward  it? — ^A.  It  must  have  started  near 
the  post.  I  noticed  one  big,  heavy  shot  that  seemed  to  be  working 
away;  I  could  hear  a  shot  from  the  gun  about  every  five  seconds, 
and  it  seemed  like  each  shot  was  going  farther  away. 

Q.  And  the  last  shooting  you  heard  was  farther  away  from  the 
post  than  the  first? — A.  The  last  shooting  I  heard  was  the  report  of 
this  heavy  gun  and  was  farther  away. 

Q.  You  didn't  hear  any  shooting  that  night  that  sounded  like  8 
or  10  Springfield  rifles  being  fired  off  at  one  time? — ^A.  I  couldn't 
tell  whether  they  were  8  or  10  shots  from  Springfield  rifles  or  not; 
I  heard  several  shots  that  sounded  like  Winchesters  and  shotguns.  I 
didn't  hear  any  shot  that  sounded  like  the  rifle  we  had  at  target 
practice.  I  didn't  try  to  stop  and  pick  out  the  sounds  of  the  shots; 
everything  come  up  in  a  flash,  like  tnat,  and  lasted  a  few  minutes. 

Q.  Sergeant  Reid  got  up  about  the  same  time  you  did.  Did  he  go 
out  in  front  of  the  guardhouse  then  ? — A.  That  is  where  he  formed 
his  guard ;  taken  the  whole  guard  out  in  front  of  the  guardhouse,  sir. 

Q.  And  the  musician  run  out  at  the  same  time? — A.  I  don't  know 
whether  he  run  out  at  the  same  time  or  not;  I  met  him  coming  out 
when  I  went  in  after  the  musician.  He  couldn't  have  gone  out 
ahead  of  this  time,  because  he  was  in  the  guardhouse. 

Q.  And  it  was  right  after  that  that  he  sounded  a  call  to  arms?— 
A.  He  had  been  out  there,  you  understand,  and  was  coming  back.  He 
may  have  sounded  some  of  this  call  before^  because  I  know  I  met 
him  going  back.  I  know  he  sounded  it  while  I  was  standing  there 
at  tiie  guardhouse,  because  he  had  the  trumpet  up  to  his  mouth. 

Q.  You  were  wide  awake  at  the  time  this  fusillade  sounded,  sitting 
in  the  chair,  were  you  not? — A.  Yes,  sir. 

Q.  And  you  ran  right  out  to  the  front  of  the  guardhouse,  did 
you  ? — ^A.  No,  sir. 

Counsel  for  the  accused : 

Now,  we  object  to  that.  The  witness  hasn't  said  any  such  thing;  he  said 
Just  the  contrary,  and  the  counsel  has  been  cautioned  against  that  this  morning. 
It  Is  putting  words  into  the  mouth  of  the  witness  that  he  hasn't  said,  and  he 
must  know  he  didn't  say  it. 

Q.  It  was  your  duty  as  corporal  of  the  guard  to  keep  on  the  alert 
all  the  time,  was  it  not? — ^A.  No,  sir;  I  am  not  to  keep  on  the  alert  all 
the  time. 
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Q.  Did  those  first  two  shots  sound  Hke  rifle  shots,  pistol  shots,  or 
shotgun  shots? — A.  Sounded  to  iM  like  pistol  shots,  caliber  .38,  just 
ordinarily  pickinj^  up  a  sound 

Q.  Can  you  give  an  idea  of  how  mafny  shots  you  heard  that 
night  t— A.  my,  no,  sir. 

Q.  The  sentinel  on  No.  2  post  walks  entirely  around  the  barracks 
at  night,  I  believe  you  stated  f — ^A.  Yes^  sir. 

Q.  How  long  does  it  take  him  ordinarily  to  walk  around  those 
four  sets  of  barracks? — ^A.  If  he  walked  like  me  it  would  take  him 
about  twenty  minutes,  but  some  of  them  it  would  take  them  forty 
or  fifty  minutes,  walkinff  around  looking  at  something  that  didii't 
interest  them;  so  I  couldn't  tell  how  long  it  would  take  him  to  go 
around. 

Q.  With  what  kind  of  ammunition  was  your  company  supplied 
at  this  time? — ^A.  With  the  regular  ammunition — ^regular  barracks 
ammunition. 

Q.  Was  it  called  the  Springfield  ammunition  ?— ^A.  It  was  the  late 
model;  I  don't  know,  sir,  whether  they  called  it  the  Springfield 
ammunition  or  not. 

Q.  Did  it  have  a  steel- jacketed  bulle.t? — ^A.  Yes,  sir;  it  was.  It 
had  a  steel-jacketed  bullet,  and  was  used  in  a  clip. 

Q.  Was  your  company  supplied  with  the  so-called  guard  ammuni- 
tion ?— A.  Not  to  my  knowledge. 

Q.  Did  you  have  any  of  it  yourself? — A.  No,  sir;  I  had  20  rounds 
of  the 

Q.  Regular  ball  ammunition  ? — A.  Yes,  sir. 

Q.  You  don't  know  what  kind  of  ammunition  members  of  your 
guard  had  who  were  not  members  of  your  company  ? — ^A.  No,  sin 

REDIRECT   EXAMINATION. 
QUESTIONS  BY  COUNSEL  FOB  THE  ACCUSED. 

Q.  Do  you  happen  to  know  whether  anybody  was  sent  to  the  ferry 
at  or  about  the  same  time  that  you  went  out  with  your  patrol? — ^A. 
Yes,  sir. 

Q.  Who  was  it? — A.  One  of  the  members  of  my  relief,  a  private 
soldier  by  the  name  of  Alexander  Ash. 

Q.  And  what  post  did  he  walk  that  niffht? — A.  No.  4,  sir. 

Q.  And  that  was  back  of  the  corral? — A.  Yes,  sir;  around  the 
quartermaster  and  commissary  department  and  the  corral. 

Q.  Who  wrote  out  your  affidavit  that  you  made  before  Captain 
Lyon,  do  you  know  ? — ^A.  Yes,  sir ;  Lieutenant  West,  my  second  lieu- 
tenant. 

Q.  It  was  reduced  to  writing  and  you  were  sworn  to  it? — ^A.  Yes, 
sir. 

Q.  After  the  captain  had  gotten  through  it  was  reduced  to  writinjj 
and  you  read  it  over  and  swore  to  it? — ^A.  Yes,  sir;  that  is  the  way  it 
was,  and  then  signed  it. 

Q.  Then,  Corporal,  as  a  matter  of  fact,  did  you  ever  tell  anybody 
about  those  horses  until  it  was  brought  out  on  cross-examination  by 
Senator  Warren  ? — A.  No,  sir. 

Q.  You  didn't  tell  Senator  Foraker,  who  examined  you  firsti 
about  it? — A.  No,  sir;  I  didn't 
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Q.  The  first  time  that  you  remember  ever  saying  anything  about 
horses  to  anybody,  then,  was  when  they  brought  it  out  on  cross- 
examination  by  Senator  Warren? — ^A.  Yes,  sir;  I  were  just  in  the  act 
of  telling  the  Senator  about  this 

Q.  What  Senator? — ^A.  Senator  Foraker,  when  he  turned  me  over 
to  Senator  Warren,  and  I  couldn't  get  it  in  there,  and  he  went  on  and 
when  we  got  to  the  point  about  these  two  shots,  and  whether  it  was 
possible  for  these  people  to  get  from  this  point  down  to  the  other,  I 
'fiid  an  opportunity  to  cxplam  to  him  about  the  horses,  but  while  at 
the  same  time  I  don't  thmk  they  even  had  time  to  get  down  there, 
because  this  shooting  taken  place  about  two  seconds  after  the  firrt 
shooting. 

Q.  As  a  matter  of  fact,  were  you  not  asked  substantially  this  Ques- 
tion: "  Could  the  persons  who  fired  the  two  shots  have  passed  from 
the  place  where  you  located  them  down  to  where  tihe  fusillade  was 
in  the  interval  of  time  between  the  two  shots?" — ^A.  They  coiildn^ 
have  passed  down  there. 

Q.  And  you  answered  that  they  couldn't? — A.  Yes,  sir. 

Q.  And  it  was  in  that  connection  that  they  brought  out  the  ques- 
tion of  you  hearing  horses  moving? — A.  Yes,  sir. 

Q.  But  you  didn't  even  say  that  the  men  on  horses  could  pass  down 
there  in  that  interval? — A.  No,  sir;  if  it  was  where  I  thought  it  was. 

Q.  Did  you  in  that  examination  or  at  any  time  locate  the  street  on 
which  yousupposed  these  horses  were? — A.  No,  sir;  I  couldn't.  The 
Senator  he  named  some  streets  and  wanted  me  to  particularly  say  it 
was  on  the  stieet,  but  T  don't  even  know  the  name  of  the  sti-eet  fliat 
led  from  the  garrison  downtown,  and  I  couldn't  do  it. 

Q.  Now,  was  this  sound  as  you  located  it  directly  off  to  your  right 
or  a  little  to  your  right  and  front  as  you  stood  facing  tne  parade 
ground?  What  is  your  i*ecollection ? — A.-  It  seemed  to  me  like  it 
mi^lit  have  been  off  slightly  to  my  right  and  front,  if  I  understand 
it  rifrht.  Direct  to  your  right  would  be  right  straight  down  the  line, 
but  it  seemed  to  be  right  off  in  here  (indicating) . 

Q.  A  little  to  your  right  and  front? — A.  Yes,  sir;  that  might 
have  been  on  account  of  an  opening  right  straight  through  there,  in 
front  of  the  guardhouse,  I  might  say.  I  didn't  have  time  to  stop  and 
try  to  locate  the  going  of  the  animals. 

Q.  Now,  isn't  it  a  fact  that  you  were  cross-examined  on  that  affi- 
davit on  that  very  point,  about  where  you  stated  with  reference  to 
the  firing  that  it  was  100  yards  distant? — A.  Yes,  sir. 

Q.  And  isn't  it  a  fact,  or  is  it  not  a  fact,  that  you  explained  lo  the 
committee,  as  you  have  to  this  court,  that  that  was  a  mistake? — ^A. 
Yes,  sir;  because  100  yards  would  have  brought  them  way  inside  the 
garrison,  and  T  could  have  had  a  good  chance  to  see  evei^ything  that 
was  going  on  if  it  hadn't  have  been  but  100  yards  from  the  guard- 
house.    T  know  T  never  said  that 

Q.  When  you  said  in  your  cross-examination  this  forenoon  that 
that  Ijght  was  not  turned  down,  you  meant  the  street  lig^t,  did 
you? — A.  Yes,  sir. 

Q.  By  street  light  T  mean  the  light  that  was  outside  in  front  of 
ihe  guardhouse.  Is  that  the  one  you  referred  to? — A.  That  is  the 
one  I  was  talking  about,  because  the  officer  was  after  me  about  the 
light  in  front.    He  was  talking  to  me  about  the  light  in  front.    He 


Mar.  11, 1907.1  AFFRAY    AT    BROWNSVILLE,  TEXAS,  888 

wasn't  talking  to  me  about  the  lights  in  ^neral  about  the  guardhouse, 
but  was  talking  about  this  one  particular  light. 

Q.  This  morning  you  were  about  to  say,  when  you  were  interrupted, 
something  about  your  getting  this  information  from  this  Viola  Tay- 
lor. What  information  did  you  get  about  that  and  report? — A.  All 
the  information — ^in  fact,  I  got  all  the  information  that  I  knew  about 
this  Miss  Evans  and  the  rest  of  the  people  who  lived  in  that  house 
through  her.    I  simply  went  to  her 

Assistant  judge-advocate: 

I  object  to  this.  If  Viola  Taylor  is  ayailable  as  a  witness,  she  can  state  what 
she  knows  about  the  subject  under  oath. 

Counsel  for  the  accused: 

If  the  court  will  recall,  this  was  gone  into  on  cross-examination  this  morning, 
and  it  was  shown  on  cross-examination  that  he  made  a  report  to  Captain 
Macklin,  and  that  Captain  Macklin  made  a  certain  response,  and  we  have  a 
right,  may  it  please  the  court,  simply  to  clear  up  that  and  show  what  he  re- 
ported, and  show  why,  or  some  foundation,  why  Captain  Macklin  said  he 
would  do  this;  it  is  simply  something  that  was  opened  up  by  the  defense  on 
cross-examination,  and  we  want  to  clear  it  up. 

Assistant  judge-advocate: 
I  will  withdraw  that  objection. 

Q.  Go  on,  then. — ^A.  When  I  had  this  conversation  with  Captain 
Macklin,  and  he  instructed  me  to  try  and  gain  some  information 
about  these  families  who  lived  there,  I  went  over  to  this  house,  be- 
cause I  knew  this  girl  worked  there,  and  asked  her  who  were  those 
other  people  that  lived  in  the  house,  and  she  first  just  verbally  spoke 
it  out,  and  I  said,  "Would  you  mind  writing  that  out  for  me;  I 
might  forget  the  names?  "  and. she  got  a  piece  of  paper  and  set  down 
to  the  table  and  written  it  out  for  me ;  and  she  said,  "  What  is  the 
trouble?  "  I  said* "  There  are  some  wrong  accused  there,  and  we  want 
to  get  it  straightened  out;  "  and  she  said,  "  Yes;  my  madam  told  me 
about  it  this  morning,"  said,  "  Mrs.  Evans  came  in  here  and  asked 
her  if  she  didn't  hear  her  make  an  alarm  on  the  porch ; "  and  she 
said,  "  No; "  and  she  says,  "  I  did;  I  was  assaulted  out  there  by  a 
negro;  "  and  she  said,  "  No;  I  didn't  hear  any  alarm ^^ 

Assistant  judge-advocate: 

I  object  to  this  as  being  purely  and  entirely  hearsay,  and  It  really  should 
not  go  down  as  evidence.  The  fact  that  he  went  there  and  obtained  the  names 
of  the  parties  In  that  house  from  this  woman  are  material  points ;  but,  so  far 
as  any  conversation  he  had  with  anyone  about  those  things  is  concerned,  I 
don't  see  how  it  is  admissible  as  evidence. 

Counsel  for  the  accused : 

We  think  it  Is  very  material;  we  want  to  go  on  record  as  saying  now  It 
is  our  belief  that  Mrs.  Evans  was  not  touched  by  any  mortal  man,  except  her 
husband,  and  the  only  evidence  that  she  was  assaulted  is  by  her  husband 
saying  so ;  she  was  brought  here  and  she  was  not  put  on  the  stand.  We  think 
it  is  admissible,  because  here  is  what  this  man  found  out  and  reported  to  his 
immediate  superior  that  very  night,  and  it  is  the  basis  upon  which  his  superior 
made  his  remark  that  the  defense  brought  out.  We  want  to  show  some  con- 
nection, some  reason,  some  rhyme  and  actual  connection  of  the  thing.  Here 
he  brings  out  a  disconnected,  unexplained  remark  of  the  officer  of  the  day, 
and  this  is  based  upon  a  certain  report  made  by  this  man.  and  we  want  the 
court  to  know  what  the  report  was  and  what  authority  there  was  for  it;  it 
simply  clears  up  that  transaction. 

S.  Doc.  402, 00-1,  pt  2 57 


Mab.11, 1907.1  AFFRAY  AT   BROVVNSVIIJLE,  TEXAS.  885 

Q.  The  rifle  which  you  had  and  which  you  described,  and  which 
was  in  your  possession  all  the  time  until  you  turned  it  over  at  El  Reno 
was  a  new  rifle  that  was  issued  to  you  after  they  took  up  the  Krags ; 
isn't  that  so? — ^A.  Yes,  sir. 

Q.  And  that  is  the  same  rifle  that  carried  what  you  called  the 
Springfield  ammunition  in  clips,  isn't  it? — ^A.  Yes,  sir, 

RECROSS-EXAMINATION. 
QUESTIONS  BY  THE  ASSISTANT  JUDGE- ADVOCATE. 

Q.  Why  do  jou  say  now  that  your  rifle  was  a  Springfield  rifle, 
when  fifteen  minutes  ago  you  didn't  know  what  it  was? — ^A.  The 
way  the  question  come  to  me  was  as  though  you  were  talking  about 
a  Springfield  rifle  that  was  used  fifteen  or  twenty  years  ago.  As  I 
taken  the  question,  you  weren't  speaking  about  the  new  model;  we 
used  to  have  a  Springfield  rifle,  .45  caliber,  that  we  used  when  I  first 
went  into  the  service,  and  the  way  the  question  come  about  I  thought 
you  spoke  about  that  rifle.  I  said  it  was  the  rifle  we  had  target  prac- 
tice with,  so  you  would  understand  what  I  was  trying  to  tell  you. 

QUESTIONS  BY  THE  COURT* 

Q.  When  was  call  to  arms  sounded? — A.  Call  to  arms  was  sounded 
right  along  during  this  shooting,  when  the  guard  was  formed. 

Q.  Who  gave  the  order  to  sound  this  ? — A.  Who  first  gave  the  or- 
der I  do  not  know,  sir. 

Q.  Did  Captain  Macklin  tell  you  that  he  didn't  believe  Mrs.  Evans 
was  assaulted  at  all  ? — A.  Captain  Macklin  told  me  he  didn't  believe 
a  word  of  what  had  been  reported  about  her  being  assaulted  by  some 
of  the  men. 

Q.  You  have  stated  that  during  your  various  investigations  you 
haven't  been  given  an  opportunity  to  tell  all  you  know  about  the 
Brownsville  shooting;  can  you  give  now  any  fact  that  would  assist 
in  disclosing  the  parties  who  did  the  shooting? — ^A.  Not  any  more 
than  I  have  give,  sir. 

Q.  How  many  bullets  did  you  actually  hear  whizzing  through  the 
air  in  your  vicinity,  omitting  those  you  may  have  only  thought  you 
heard?  Give  the  number  you  have  a  distinct  recollection  of  nearing 
without  any  doubt. — A.  I  didn't  hesitate  to  Count  whether  it  was  four 
or  five,  but  I  heard  a  number  of  bullets  what  little  time  I  was  at  the 
door ;  that  was  because  of  this  musicianer  running  back  in  the  guard- 
house. 

Q.  During  what  part  of  the  firing  did  you  hear  these? — ^A.  Along 
about  in  the  middle  of  the  firing,  I  guess. 

Q,  Did  you  hear  any  of  them  strike? — ^A.  No,  sir. 

REDIRECT  EXAMINATION, 
QUESTIONS   BY   COUNSEL  FOB  THE  ACCUSED. 

Q.  Were  you  given  any  sort  of  recommendation  by  your  company 
commander  when  you  were  discharged? — A.  No,  sir;  not  just  when 
I  was  discharged  I  were  not,  but  I  received  the  recommendation  for 
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him  the  very  day  that  I  started  to  Washington;  that  was  the  first  of 
the  month. 

Q.  Do  you  know  what  he  said  in  it? — ^A.  I  don't  remember  the 
words  just  now,  but  I  have  it  down  at  my  quarters  in  my  grip;  I 
could  bring  it  up  any  time. 

Q.  Did  he  recommend  that  you  be  reenlisted  in  the  service? — A.  I 
remember  that;  yes,  sir. 

Associate  counsel  for  the  accused  (exhibits  book  to  witness)  : 
Do  5'ou  recognize  that  to  be  the  recommendation? 

Q.  Read  it,  if  you  can. — A.  I  can't  read  it  very  well ;  that  is  the 
same  one,  because  it  started  off  with  "  Whom  it  may  concern :  Samuel 
Wheeler,  he  being  known  to  me  about  three  years  and  had  served  as 
corporal  from  time  to  time  in  this  period  of  time." 

Associate  counsel  for  the  accused  (to  judge-advocate) : 

Have  you  any  objection  to  this  recommendation  being  read  from  this  docu- 
ment? 

The  judge-advocate: 

I  think  that  is  objectionabie  for  two  reasons:  One  Is  that  It  Is  not  the  original 
dociiinoiit,  and  the  other  is  that  the  character  of  the  witness  has  not  been  a^ 
taclsed  by  the  prosecution  as  a  soldier. 

RECROSS-EXAMINATION. 
QUESTIONS    BY    THE    ASSISTANT    JUDGE- ADVOCATE. 

Q.  ^Vhat  time  was  it  when  you  had  the  conversation  with  Violm 
Taylor? — A.  I  don't  just  exactlv  remember  the  time,  but  it  was  be- 
tween 8  and  9  o'clock  that  I  had  met  my  patrol  and  got  my  instruc- 
tions from  the  officer  of  the  day  about  these  people. 

Q.  Then  you  went  up  there  to  her  house? — ^A.  Not  immediately, 
but  in  fifteen  or  twenty  minutes.  I  was  off  my  patrol  in  fifteen  or 
tw^enty  minutes,  and  then  I  went  over  there. 

Q.  Why  didn't  you  turn  out  that  big  light  in  front  of  the  guard- 
house?— A.  If  I  had  wanted  to  make  a  target  of  myself,  I  would 
have  left  my  No.  1  go  out  there;  I  didn't  care  about  getting  out 
there  and  get  shot. 

(Excused.) 

Counsel  for  the  accused : 

Tlie  next  witness  I  want  is  Sergeant  Oltmans,  the  flrst-claM  sergeant,  Hoa> 
pitai  Corps.  I  simply  want  to  asls  the  court — I  want  to  remind  the  court — that 
in  the  examination  of  this  witness  we  notice  tliat  the  prosecution  had  before 
tbem  tlie  evidence  of  this  witness  as  given  before  the  Senate  oommlttee.  Now, 
we  haven't  the  siiglitost  objin^tion  to  the  cross-examination  on  anythhig  that  la 
brouglit  out  by  tlio  defense,  and  we  baven*t  any  objection  to  tiiat  being  used,  or 
any  other  pnixT,  if  it  is  for  the  purpose  of  disputing  the  witness,  but,  as  we 
understood  it,  the  otlier  day  the  court  ruled  that  this  was  not  admissible  for 
puiposos  of  direct  examination  on  statements  made  therein;  if  for  the  purpose 
of  breaking  down  anything  the  witness  might  say.  It  is  admissible,  and  I  am 
perfectly  willing  that  it  may  l>e  gone  into  for  that  purpose,  liy  object  in 
arising  is  to  abridge  this  as  much  as  possible,  and  I  would  like  to  know  If  that 
is  the  understanding  of  the  court.  It  would  perhaps  save  considerable  objec^ 
tion.  We  don*t  think  it  is  admissible  to  take  this  and  make  It  a  basis  for  a 
lon«  cross-examination ;  we  don't  object  to  this,  because  we  don't  want  it  to 
appear  that  wo  are  objecting  to  anything  that  is  wanted  to  be  brought  out, 
but  we  do  object  to  it  because  it  makes  a  long  cross-examination.    To  illustrate 
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wluit  we  mean,  It  would  be  perfectly  pertinent  for  ns  to  bring  a  witness  here 
i\  ml  ask  him  six  or  eight  questions  and  leave  the  balance  out,  because  we  think 
we  have  proved  the  balance  by  other  witnesses,  and  if  the  judge-adyocate  is 
going  into  that  in  extenso.  It  simply  permits  them  to  go  into  a  long  crosEhexami- 
nation  on  matters  not  brought  out  on  the  direct  examination. 

The  presiding  officer : 

I  think  we  had  better  wait  until  the  occasion  arises. 

Counsel  for  the  accused : 

Very  well ;  then  we  will  bring  it  up  as  a  matter  of  objection  at  that  tima 

Francois  L.  Oltmans.  first-class  sergeant,  Hospital  Corps,  United 
States  Army,  a  witness  tor  the  defense,  was  duly  sworn  and  testified 
as  follows: 

DIRECT  EXAMINATION, 
QUESTIONS  BT  THE  JUDOE-ADyOGATB. 

Q.  Please  state  vour  name,  your  rank,  and  your  present  station? — 
A.  Francois  L.  Oltmans,  sergeant,  first  class.  Hospital  Corps;  Fort 
Washington,  Md. 

Q.  Do  you  know  the  accused?  If  so,  state  who  he  is. — ^A.  Major 
Penrose,  Twenty-fifth  Infantry, 

QUESTIONS   BY   COUNSEL  FOB  THE   ACCUSED. 

Q.  Sergeant,  were  you  on  duty  at  Brownsville  last  year? — ^A.  Yes, 
sir. 

Q.  Tell  the  court  when  you  went  there  and  when  you  were  re- 
lieved.— A.  I  went  there  about  three  years  ago,  and  I  was  relieved,  I 
think,  on  the  15th  of  October,  1906. 

Q.  Then  you  were  there  during  the  month  of  August? — A.  Yes,  sir. 

Q.  Do  you  remember  of  the  members  of  your  family  being  out  to  a 
party  on  the  night  of  the  13th  of  August? — A.  Yes,  sir. 

The  judge-advocate : 

May  It  please  the  court,  we  have  no  objection  to  this  matter  coming  In,  but 
I  think  It  is  decidedly  improper  to  lead  the  witness  in  this  manner.  If  the 
counsel  will  make  his  questions  so  as  not  to  be  quite  so  leading,  there  will  be 
no  objection  on  my  part 

Q.  Where  were  the  members  of  your  family? — A.  My  daughter 
was  at  the  house  of  a  man  by  the  name  of  Cowen  in  Brownsville. 

Q.  What  time  did  she  come  home  from  that  party? — A.  A  little 
after  11  o'clock. 

Q.  Where  were  you  at  the  time  she  came  home? — ^A.  I  was  in  my 
bedroom  upstairs. 

Q.  You  were  awake  when  she  came  in  ? — A.  Yes,  sir. 

Q.  Well,  were  you  aroused  after  you  went  to  sleep  that  ni^ht?  If 
80,  tell  the  court  the  circumstances. — ^A.  I  was  aroused,  sir,  oy  some 
firing,  what  I  took  to  be  a  .45  caliber  pistol. 

Q.  About  what  time  was  this? — A.  That  might  have  been  maybe 
half  past  11  or  thereabouts;  I  couldn't  say;  I  don't  recollect  it. 

Q.  Had  your  family  retired  ? — A.  Yes,  sir. 

Q.  And  you  had  been  asleep,  had  you  ? — A.  Yes,  sir. 

Q.  How  many  shots  did  you  hear  first,  Sergeant? — ^A.  The  first 
shots — I  heard  five  that  must  have  been  from  a  pistol — ^heavy  sound, 
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Q.  And  what  did  you  report? — A.  I  told  them  no;  they  hadn't 
struck  the  house,  but  we  haa  heard  a  couple  of  bullets  whistling  past 
by  the  house. 

Q.  Did  you  know  who  this  noncommissioned  officer  was  at  all! — 
A.  No,  sir ;  I  don't  recollect. 

Q.  Do  you  pretend  to  know  where  these  two  bullets  came  from.  Ser- 
geant— ^what  point  they  were  fired  from?  Exactly,  I  mean,  or  do 
vou  speak  from  a  general  direction? — ^A.  General  direction,  sir. 
I'hey  might  have  come  from  the  direction  of  the  quartermaster  corraL 

Q.  What  I  want  to  get  at  is,  do  you  attempt  to  locate  them  defi- 
nitely?— A.  No,  sir;  I  do  not. 

Q.  Would  vou  be  willing  to  state  how  far  away  they  were? — A.  No, 
sir :  I  couldn't  say  that,  either. 

Q.  Well,  you  didn't  think  they  were  right  close  at  you,  did  you  ? — 
A.  No,  sir. 

Q.  You  thought  they  were  some  distance  away? — ^A.  Some  distance 
away ;  yes,  sir. 

Q.  Did  any  outside  people  come  to  your  place  that  night.  Ser- 
geant?— A.  Yes,  sir. 

Q.  Tell  the  court  who  they  were. — A.  Two  colored  women  and 
child. 

Q.  Did  you  have  any  conversation  with  them  or  hear  any  conver- 
sation ? — ^A.  Yes,  sir ;  one  of  the  women  was  very  excited  and  asked 
one  of  the  patients,  "  Who  are  you  ?  "  The  man  gave  his  name,  which 
I  have  forgotten,  and  then  she  made  the  statement  she  wanted  to  sleep 
in  the  hospital  because  the  Brownsville  people  were  shooting  up  the 
town. 

Q.  Well,  did  you  give  any  orders  about  these  people? — ^A.  When 
she  insisted  to  come  in  the  hospital  I  sent  word  by  telephone  and  had 
them  removed  by  the  corporal  of  the  ffuard. 

Q.  You  sent  and  had  it  telephoned  over  to  the  guardhouse  to  get 
them  from  there  ? — A.  Yes,  sir. 

Q.  Is  that  the  last  you  saw  of  them  ? — A.  Yes,  sir. 

Q.  How  many  patients  did  you  have  in  the  hospital  at  that  time? — 
A.  I  think  four,  sir. 

Q.  And  how  many  hospital  corps  men  did  you  have  there  then  ? — 
A.  Two,  sir. 

Q.  And  they  were  whom? — ^A.  Private  (first  class)  Nolan  and 
Private  (first  class)  Sanborn. 

Q.  Sergeant,  had  you  had  a  pay  day  since  those  Twenty-fifth 
Infantry  men  came  there? — ^A.  Yes,  sir;  there  was  a  pay  day. 

Q.  What  was  the  conduct  of  the  men  in  connection  with  this  pay 
day? — ^A.  I  would  call  it  orderly  conduct. 

CROSS-EXAMINATION. 
QUESTIONS  BY  THE  ASSISTANT  JUDGE-ADVOCATE. 

Q.  Did  you  ever  overhear  any  remarks  made  by  any  of  the  colored 
troops  there  indicating  dissatisfaction  on  account  of  the  treatment 
they  were  receiving  there  in  town  ? 

Counsel  for  the  accused: 

We  object  to  that.  It  Isn't  proper  cross-examination,  and  If  he  wants  to 
show  that  it  must  be  as  his  own  witness.  It  is  bringing  up  in  line  squarely 
what  we  raised  the  objection  or  rather  question  about  a  few  minutes  ago. 
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Assistant  judge-advocate: 

with  all  due  deference  to  the  counsel  for  the  defense,  I  belleye  It  rests  with 
the  court  as  to  whether  they  will  permit  one  side  or  the  other  to  exceed  the 
limits  of  cross-examination  and  thereby  make  the  witness  their  own  witness  and 
In  order  to  save  time  it  seems  to  me  that  these  points  may  as  well  be  brought  out 
now  as  to  wait  later  and  bring  them  out 

Counsel  for  the  accused : 

We  are  perfectly  willing  for  him  to  bring  them  out  in  an  orderly  procedure, 
but  to  bring  them  out  on  cross-examination,  we  object  to  it. 

The  accused,  his  counsel,  the  witness,  the  reporter,  and  the  judge- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  upon  being 
opened,  the  presiding  officer  announced,  in  their  presence,  as  follows: 

I  am  Instructed  by  the  court  to  announce  that  the  objection  Is  sustained. 

Q.  Sergeant,  you  were  asleep  at  the  time  these  first  shots  were 
fired  ? — A.  No,  sir.  I  was  asleep  at  the  time  they  were  fired ;  I  was 
awakened  by  the  shots. 

Q.  Are  you  certain  those  were  the  first  shots? — ^A.  That  I  heard; 
yes.  sir. 

Q.  What  was  the  nature  of  these  first  shots — could  you  tell? — ^A. 
I  took  them  to  be  all  .46  caliber. 

Q.  And  how  many  were  there? — A.  About  five. 

Q.  And  after  that,  the  nature  of  the  fire? — ^A.  Was  a  modem  rifle. 

Q.  And  was  practically  all  of  it  of  this  modern — did  practically 
all  of  it  sound  like  the  modern  rifle  fire? — A.  Yes,  sir;  except  one 
part  of  it  that  sounded  like  an  automatic  pistol  to  me. 

Q.  About  how  long  did  this  firing  of  tne  small-caliber  rifles  keep 
up? — ^A.  It  seemed  to  be  about  ten  minutes. 

Q.  And  in  that  space  of  time  you  stated  that  100  or  more  shots 
were  fired,  to  the  best  of  your  belief? — A.  Yes,  sir;  they  came  very 
dose  together. 

Q.  In  speaking  of  this  small-caliber  rifle,  do  you  mean  the  high- 
power  rifle? — A.  Yes,  sir.    . 

Q.  Such  as  the  Springfield  rifle  at  present  in  use? — ^A.  Yes,  sir. 

Q.  Have  you  ever  been  on  the  target  range  with  troops  since  they 
were  armed  with  this  new  rifle? — A.  Not  with  the  Springfield,  but 
with  the  Kraff- Jorgensen. 

Q.  So  you  nave  never  heard  the  Springfield  except  occasionally 
when  sentries  fired  off  their  pieces? — A.  No,  sir. 

Q.  Did  this  sound  of  rifle  firing  you  heard  sound  about  the 
same? — ^A.  Yes,  sir. 

Q.  Could  you  distinguish  any  difference  between  it?  Could  you 
distinguish  any  difference  between  it  and  the  shooting  you  have  heard 
when  soldiers  fired  off  their  pieces? — A.  Except  there  was  more  of 
it,  it  sounded  to  me  the  same. 

Q.  With  reference  to  the  first  shots  you  heard,  when  was  call  to 
arms  sounded?  Immediately  afterwards? — A.  It  seemed  to  me  im- 
mediately afterwards.  I  was  dressing  yet  when  the  sound  to  arms 
went. 

Q.  Is  there  a  sentinel  around  the  quartermaster  corral  on  what  is 
known  as  No.  4  post? — A.  Yes,  sir. 

Q.  The  two  ballets  that  you  have  testified  to  as  hearing  while  you 
were  still  dressing  came  from  the  direction  of  the  quartermaster  cor- 
ral?— ^A*  Yes,  sir;  in  the  general  direction. 
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Q.  Is  it  not  possible  that  these  two  shots  were  fired  by  the  sentinel 

on  No.  4? 

Counsel  for  the  accused : 

We  object  to  thnt  question ;  that  can  be  drawn  by  inference    It  la  not  fair 

cross-examination. 

Q.  That  call  to  arms  came  almost  immediately,  I  believe  you  said, 
after  the  first  shots  were  fired? — ^A.  Yes,  sir. 
Q.  And  before  the  rifle  firing  had  reached  its  height? — ^A.  Yes,  mr. 
Q.  Had  the  rifle  firing  started  at  all  when  the  bugle  sounded? 

Counsel  for  the  accused : 

lie  bnsn't  said  anything  about  the  rifle  firing  reaching  its  height;  It  Is  a 
niisleiiding  question,  and  we  don*t  know  what  it  means  and  it  permits  of  a  sort 
of  inference. 

Q.  Had  the  rifle  firing  began  when  the  bugle  sounded? — A.  Yea, 
sir;  and  the  call  to  arms  went  immediately  after  that. 
Q.  Immediately  after  the  rifle  firing  started? — ^A.  Yes,  sir. 

REDIRECT  EXAMINATION. 
QUESTIONS    BY    COUNSEL   FOB  THE   ACCUSKD. 

Q.  You  said  something  about  mixed  firing.  Did  you  hear  mixed 
firing  during  the  rifle  firing? — A.  Yes,  sir;  I  heard  it.  It  seemed 
to  me  an  automatic  pistol. 

Q.  Did  you  hear  anything  else  besides  pistol,  rifle,  and  automatic- 

Eistol  firing? — A.  No,  sir ;  except  the  first  five  shots,  which  I  took  to 
e  a  .46  caliber  pistol. 
(Excused.) 

Counsel  for  the  accused : 

Sergennt  Frnzier  Is  out  there,  and  I  think  I  can  save  time  hy  pnttlng  him  on 
the  stand  enrly  in  tlie  morning,  as  he  has  l)een  trayeling,  bat  if  the  court  de- 
sires we  will  go  on  this  afternoon. 

A  member  of  the  court : 

I  understood  from  some  member  that  Captain  Lyon  was  to  be  called  as  wit- 
ness for  the  defense,  and  he  has  been  liere  for  some  time. 

Counsel  for  the  accused : 

I  think  we  shall  clnini  our  right  to  put  our  witness  on  the  stand  as  we  see 
fit  Of  course,  if  tlie  (;ourt  wishes  to  order  them  on  In  any  special  order,  wm 
recognize  the  right  to  do  it. 

The  judge-advocate: 

The  orderly  timt  was  sent  after  Sergeant  Frasler  informs  me  that  he  !■  not 

at  present  outside,  but  he  can  be  sent  for. 

The  court  then  took  a  recess  until  4.10  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  judge-advocates,  the  accused,  his  coun- 
sel, and  the  reporter  resumed  their  seats. 

The  presiding  officer: 

I  understand  from  the  Judge-advocate  that  the  witness  can  not  be  fbnnd. 

At  this  point  a  motion  was  made  by  a  member  to  adjourn,  where- 
upon another  meml)or  requested  that  a  closed  session  be  had  befbra 

the  court  adjourned. 
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The  accused,  his  counsel,  the  reporter,  and  the  judge-advocates 
then  withdrew,  and  the  court  was  closed,  and,  upon  being  opened, 
the  presiding  officer  announced,  in  their  presence,  as  follows: 

The  court  would  like  to  know  If  the  witnesses  subpoenaed  are  all  here  now? 

Counsel  for  the  accused : 

I  baye  notice  of  three  more  witnesses  being  here  of  the  list  that  was  sub- 
poenaed the  other  day.  I  have  indirect  information  that  others  ought  to  be 
here  to-night  or  to-morrow  morning;  but  that  Is  the  only  direct  information 
we  have  now,  that  three  are  here  at  this  time. 

The  presiding  officer : 

I  am  instructed  by  the  court  to  state  that  the  court  directs  that  the  Jndge- 
adyocate  will  haye  witnesses  In  attendance  as  needed. 

The  judge-advocate: 

The  judge-adyocate  has  no  knowledge  of  It,  may  It  please  the  court. 

The  presiding  officer : 

We  want  the  witnesses  in  attendance  as  needed,  as  far  as  possible. 

The  court  then,  at  4.85  p.  m.,  March  11,  adjourned  until  10  o'clock 
a.  m.,  March  12, 1907. 

Chas.  E.  Hat,  Jr., 
Captain^  Acting  Judge-Advocate^  Judge-Advocate. 


Headquarters  Department  op  Texas, 

San  Antonio^  Tex.^  March  IS,  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  oi  March  11  was  dispensed  with. 

The  judge-advocate  here  addressed  the  court  as  follows : 

As  the  mandate  of  the  court  to  the  Judge-advocate  that  he  shall  have  wit- 
nesses in  attendance  as  needed  has  been  made  a  part  of  the  record,  I  desire  to  say, 
in  order  that  the  reviewing  authority  may  not  derive  an  erroneous  impression 
that  any  delays  are  the  result  of  my  neglect,  that  I  have  not  received  a  list 
of  the  witnesses  In  the  order  in  which  counsel  intends  to  call  them,  nor  have 
I  aslsed  it,  for  I  myself  declined  to  give  such  a  list  to  counsel  while  conducting 
the  prosecution,  believing  that  such  a  course  would  give  the  defense  an  unfair 
advantage  in  preparing  for  his  cross-examination  of  the  next  witness,  since 
the  substance  of  the  evidence  to  be  adduced  upon  the  direct  examination  was 
to  be  found  printed  in  one  and  in  many  cases  two  official  reports.  And  for  this 
reason  I  hesitated  to  ask  counsel  to  extend  a  courtesy  which  I  myself  had  with- 
held. 

Further,  I  desire  to  say  that,  although  I  had  heard  indirectly  that  some  of 
defense's  witnesses  had  arrived  at  the  post,  I  did  not  know  so  officially,  as 
these  men  I  have  in  mind  failed  to  report  to  me  upon  their  arrival,  and  up 
to  the  time  of  this  writing  have  still  so  failed,  with  one  exception. 

In  accordance,  however,  with  the  mandate  of  the  court,  I  shall  use  every 
endeavor,  by  conferring  with  counsel  or  otherwise,  to  expedite  this  trial  by 
having  witnesses  appear  promptly  whether  called  by  counsel  or  by  the  court 
or  by  the  prosecution  in  rebuttal. 

By  president  of  the  court : 

The  court,  as  I  understand  it,  only  wanted  to  provide  against  unnecessary 
delays,  not  desiring  to  specify  witnesses  by  name,  but  that  a  sufficient  number 
of  witnesses  would  be  before  the  court  so  we  could  proceed  with  the  trial,  and 
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Q.  Is  it  not  possible  that  these  two  shots  were  fired  by  the  sentinel 

on  No.  4? 

Counsel  for  the  accused : 

We  object  to  that  question ;  that  can  be  drawn  by  inference    It  la  not  fidr 

cross-examination. 

Q.  That  call  to  arms  came  almost  immediately,  I  believe  you  said, 
after  the  first  shots  were  fired  ? — A.  Yes,  sir. 
Q.  And  before  the  rifle  firing  had  reached  its  height? — ^A.  Yes,  sir. 
Q.  Had  the  rifle  firing  started  at  all  when  the  bugle  sounded? 

Counsel  for  the  accused : 

He  bnsn*t  said  anything  about  the  rifle  firing  reaching  its  height;  It  is  a 
misleading  question,  and  we  don't  know  what  It  means  and  it  permits  of  a  sort 
of  inference. 

Q.  Had  the  rifle  firing  began  when  the  bugle  sounded? — A^  Yea, 
sir;  and  the  call  to  arms  went  immediately  after  that. 
Q.  Immediately  after  the  rifle  firing  started? — ^A*  Yes,  sir. 

REDIRECT  EXAMINATION. 
QUESTIONS    BY    COUNSEL   FOB  THE   ACCUSED. 

Q.  You  said  something  about  mixed  firing.  Did  you  hear  mixed 
firing  during  the  rifle  firing? — A.  Yes,  sir;  I  heard  it.  It  seemed 
to  me  an  automatic  pistol. 

Q.  Did  you  hear  anything  else  besides  pistol,  rifle,  and  automatic- 
pistol  firing? — A.  No,  sir;  except  the  first  five  shots,  which  I  took  to 
be  a  .46  caliber  pistol. 

(Excused.) 

Counsel  for  the  accused: 

Sergeant  Frazier  is  out  tliere,  and  I  think  I  can  save  time  by  putting  him  on 
the  stand  early  in  tlie  morning,  as  he  has  been  traveling,  bat  If  the  court  de- 
sires we  will  go  on  this  afternoon. 

A  member  of  the  court : 

I  understood  from  some  member  that  Captain  Lyon  was  to  be  called  as  wit- 
ness  for  tlie  defense,  and  he  has  been  here  for  some  time. 

Counsel  for  the  accused : 

I  think  we  shall  claim  our  right  to  put  our  witness  on  the  stand  as  we  see 
fit.  Of  course,  if  the  court  wishes  to  order  them  on  in  any  spedal  order,  we 
recognize  the  right  to  do  it 

The  judge-advocate: 

The  orderly  that  was  sent  after  Sergeant  Frazier  Informs  me  that  he  Is  not 
at  present  outside,  but  he  can  be  sent  for. 

The  court  then  took  a  recess  until  4.10  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  judge-advocates,  the  accused,  his  coun- 
sel, and  the  reporter  resumed  their  seats. 

The  presiding  officer : 

I  understand  from  the  Judge-advocate  that  the  witness  can  not  be  found. 

At  this  point  a  motion  was  made  by  a  member  to  adjourn,  where- 
upon another  member  requested  that  a  closed  session  be  had  befora 

the  court  adjourned. 
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The  accused,  his  counsel,  the  reporter,  and  the  judge-advocates 
then  withdrew,  and  the  court  was  closed,  and,  upon  being  opened, 
the  presiding  officer  announced,  in  their  presence,  as  follows: 

The  court  would  like  to  know  if  the  witnesses  subpoenaed  are  all  here  now? 

Counsel  for  the  accused : 

I  have  notice  of  three  more  witnesses  being  here  of  the  list  that  was  sub- 
poenaed the  other  day.  I  have  indirect  information  that  others  ought  to  be 
here  to-night  or  to-morrow  morning;  but  that  is  the  only  direct  Information 
we  have  now,  that  three  are  here  at  this  time. 

The  presiding  officer: 

I  am  instructed  by  the  court  to  state  that  the  court  directs  that  the  Judge- 
adyocate  will  have  witnesses  in  attendance  as  needed. 

The  judge-advocate: 

The  judge-advocate  has  no  knowledge  of  it,  may  it  please  the  court 

The  presiding  officer : 

We  want  the  witnesses  in  attendance  as  needed,  as  far  as  possible. 

The  court  then,  at  4.85  p.  m.,  March  11,  adjourned  until  10  o'clock 
a.  m.,  March  12, 1907. 

Chas.  E.  Hat,  Jr., 
Captain^  Acting  Judge-Advocate^  Judge-Advocate. 


Headquarters  Department  op  Texas, 

San  Antonio^  Tex.^  March  12^  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  oi  March  11  was  dispensed  with. 

The  judge-advocate  here  addressed  the  court  as  follows: 

As  the  mandate  of  the  court  to  the  Judge-advocate  that  he  shall  have  wit- 
nesses in  attendance  as  needed  has  been  made  a  part  of  the  record,  I  desire  to  say, 
in  order  that  the  reviewing  authority  may  not  derive  an  erroneous  impression 
that  any  delays  are  the  result  of  my  neglect,  that  I  have  not  received  a  list 
of  the  witnesses  in  the  order  in  which  counsel  intends  to  call  them,  nor  have 
I  asked  it,  for  I  myself  declined  to  give  such  a  list  to  counsel  while  conducting 
the  prosecution,  believing  that  such  a  course  would  give  the  defense  an  unfair 
advantage  in  preparing  for  his  cross-examination  of  the  next  witness,  since 
the  substance  of  the  evidence  to  be  adduced  upon  the  direct  examination  was 
to  he  found  printed  in  one  and  in  many  cases  two  official  reports.  And  for  this 
reason  I  hesitated  to  ask  counsel  to  extend  a  courtesy  which  I  myself  had  with- 
held. 

Further,  I  desire  to  say  that,  although  I  had  heard  indirectly  that  some  of 
defense's  witnesses  had  arrived  at  the  post,  I  did  not  know  so  officially,  as 
these  men  I  have  in  mind  failed  to  report  to  me  upon  their  arrival,  and  up 
to  tiie  time  of  this  writing  have  still  so  failed,  with  one  exception. 

In  accordance,  however,  with  the  mandate  of  the  court,  I  shall  use  every 
endeavor,  by  conferring  with  counsel  or  otherwise,  to  expedite  this  trial  by 
having  witnesses  appear  promptly  whether  called  by  counsel  or  by  the  court 
or  by  the  prosecution  in  rebuttal. 

By  president  of  the  court: 

The  court,  as  I  understand  it,  only  wanted  to  provide  against  unnecessary 
delays,  not  desiring  to  specify  witnesses  by  name,  but  that  a  sufficient  numl)er 
of  witnesses  would  be  before  the  court  so  we  could  proceed  with  the  trial,  and 
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in  addressing  to  the  Jadge-adyocate  of  course  it  was  understood  by  the  court 
that  that  would  be  arranged  satisfactorily  possibly  with  counsel  for  defense. 

By  counsel  for  accused : 

In  this  connection  counsel  wishes  to  announce  that  he  has  Just  been  tatfonned 
that  four  witnesses,  to  wit  Privates  Howard  and  Ash,  CSorporals  Madison  and 
McCurdy  will  leave  Washington  to-morrow.  That's  beyond  our  control,  and 
we  want  it  to  be  of  record  that  the  witnesses  we  want  have  not  been  beie  aa 
they  should  have  been  two  weeks  ago,  and  delays  are  not  of  our  making.  We 
will  proceed  as  rapidly  as  we  can  without  injury  to  the  defense. 

Jacob  Frazier,  a  witness  for  the  defense,  was  duly  sworn,  and  tes- 
tified as  follows : 

direct  examination. 

QUESTIONS  BY  THE  JITDOE-ADYOCATB. 

Q.  Please  give  your  name. — A.  Jacob  Frazier. 

Q.  Your  residence. — A.  I  was  bom  in  Tennessee. 

Q.  Your  present  residence? — ^A.  Washington,  D.  C. 

Q.  Your  occupation? — ^A.  I  am  a  witness. 

Q.  Your  means  of  livelihood,  I  mean,  at  present — ^A.  Not  any- 
thing particularly.  I  am  not  doing  anything  now  but  as  a  witness 
for  the  last  month. 

Q.  Do  you  know  the  accused?  If  so,  state  who  he  is. — A.  Major 
Penrose ;  yes,  sir. 

QUESTIONS  BY  THE  ACCUSED. 

Q.  Have  you  ever  been  a  soldier? — ^A.  Yes,  sir. 

Q.  For  what  length  of  time? — ^A.  Soldier  fourteen  years,  two 
months,  and  five  days. 

Q.  In  what  regiments  has  your  service  been? — ^A.  Twenty-fifth 
and  Twenty-fourth. 

Q.  How  long  did  you  serve  in  the  Twenty-fourth  Infantry  t — A. 
About  seven  months. 

Q.  How  many  discharges  have  you  received? — ^A.  Five. 

Q.  What  has'been  the  character  of  the  discharges? 

By  assistant  judge-advocate: 

I  object  to  bringing  in  the  character  of  the  witness  at  this  stage  of  tbs 
proceedings.    If  his  character  Is  attacked  then  it  will  be  perfectly  legitimate. 

By  associate  counsel : 

In  reply  to  the  objection  I  would  state  that  these  qaestions  being  aslced  tbs 
witness  arc  purely  intro<lnctory  in  character  and  serve  to  fix  tiie  weight  of 
credibility  that  may  be  attached  to  his  evidence. 

By  assistant  judge-advocate: 

A  witness  is  believed  to  be  credible  until  credibility  is  attacked,  at  which 
time  evidem-e  of  good  character  may  be  brought  In. 

By  associate  counsel: 

May  it  please  the  court,  I  fully  understand  roles  of  evidenoe  in  regard  to 
assumption  that  witness  is  credible  until  he  is  proved  otherwise,  bnt  we  Imow 
that  witnesses  before  a  military  court  may  be  brought  before  the  oourt  In  a 
military  capacity  or  simply  in  a  capacity  as  an  IndlyidnaL  My  pnrpoaa  is 
to  establish  the  length  of  the  service  of  this  man  who  Is  goUig  to  testify;  to 
the  diameter  of  that  service,  to  show  the  weight  that  may  be  attached  to 
certain  military  testimony  he  is  to  give. 
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The  accused,  his  counsels,  the  witness,  liie  r^x>rt^,  and  the  judge- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  bemg 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  that  the  objection  is  sustained. 

Q.  When  did  you  leave  the  service.  Sergeant? — ^A.  Twenty-sixth 
of  November,  sir,  1906. 

Q.  Were  you  in  the  service  on  the  18th  of  August? — ^A.  Yes,  sir. 

Q.  What  position  did  you  occupy? — A.  I  was  a  sergeant,  first 
sergeant,  and  when  discharged  was  a  duty  sergeant 

Q.  What  position  did  you  occupy  on  the  13th  of  August? — A. 
First  sergeant. 

Q.  What  company? — A.  D  Company. 

Q.  As  first  sergeant  of  D  Company  did  you  publish  any  orders  to 
that  company  at  retreat  on  the  13th  of  August,  1906  ? — ^A.  Yes,  sir. 

Q.  What  were  those  orders? — A.  That  no  man  would  be  allowed 
out  of  the  garrison  after  8  o'clock. 

Q.  Did  you  in  the  proper  performance  of  your  duty  as  first  ser- 
geant take  any  steps  to  see  to  the  execution  of  this  order? — ^A.  Yes, 
sir. 

Q.  What  steps? — A.  I  published  the  order  and  then  afterwards  I 
was  told  by  my  company  commander  if  I  could  find  the  men  on  pass 
to  notify  them  and  see  that  every  man  were  in,  would  be  in  the  garri- 
son by  8  o'clock.  I  went  through  the  town,  didn't  find  any  soldiers 
at  all  in  the  town,  and  I  came  on  oack  to  the  barracks. 

Q.  How  long  did  you  remain  at  the  barracks? — ^A.  Until  half 
past  9  o'clock. 

Q.  Where  did  you  go  then? — ^A.  Went  to  my  quarters  that  were 
issued  to  me — that  is,  assigned  to  me — where  I  was  sleeping  at. 

Q.  Where  were  vour  quarters? — ^A.  About  400  or  600  yards  from 
D  Company  barracl^s. 

Q.  Just  point  out  the  approximate  location  on  the  map.  (This  is 
the  line  of  company  barracKS  at  Fort  Brown,  B,  C,  and  D  Company 
barracks  and  the  one  vacant;  this  the  town  of  Brownsville.)  Just 
poijit  out  the  approximate  location  of  your  quarters  at  Fort 
Brown. — A.  I  think  it  was  about  here.  Near  the  guardhouse;  that 
is,  just  opposite  the  guardhouse.  (Points  out  a  place  northeast  of 
the  guardhouse  near  the  fence  separating  the  post  irom  the  town.) 

Q.  Did  anybody  else  occupy  those  quarters  with  you  ? — A.  Yes,  sir. 

Q.  Who? — A.  First  Sergeant  Mingo  Sanders  and  Sergeant 
Brawner. 

Q.  Were  they  present  in  these  quarters  on  the  night  of  the  13th 
of  August? — ^A.  Sergeant  Sanders  was. 

Q.  Wliere  was  Sergeant  Brawner? — ^A.  He  was  in  charge  of  C 
Company's  quarters. 

Q.  What  time  did  you  go  to  bed  ? — ^A.  I  think  about  10  o'clock. 

Q.  Were  you  awakened  during  the  night? — ^A.  Yes,  sir. 

Q.  About  what  time  ? — A.  About  12  o'clock. 

Q.  What  did  you  do  upon  being  awakened  ? — ^A.  I  put  on  my  shoes 
and  my  trousers  and  went  to  D  Company's  quarters. 

Q.  What  condition  did  you  find  the  company  in  upon  arrival  at 
D  Company  quarters? — ^A.  I  found  some  conung  downstairs,  some 
armed,  and  with  their  belts  and  guns. 

Q.  Was  any  oflScer  present  wiSi  that  company? — ^A.  Yes,  sir. 
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Q.  Who  ? — ^A.  Captain  Lyon. 

Q.  Was  any  roll  called  or  any  other  verification  made  of  the  com- 
pany after  your  reporting  there  to  your  captain? — ^A.  Yes,  sir. 

Q.  \ATio  made  that  verification  ?— A.  Captain  Lyon  himseljE. 

Q.  What  way  was  it  made? — ^A.  On  the  companv  parade. 

Q.  In  what  way  was  it  he  verified  the  company? — ^A.  He  counted 
each  man ;  started  in  at  the  right  and  went  aroimd  and  counted  each 
man — counted  every  man. 

Q.  After  the  company  was  formed  and  counted  by  Captain  Lyon. 
what  were  the  first  orders  you  received  regarding  the  disposition  of 
that  company? — A.  The  captain  gave  orders.  He  had  the  men  to 
count  dff  ancl  march  around  in  rear  of  the  barracks,  between. the 
barracks  and  the  stone  wall. 

Q.  What  position  did  you  take  up  back  of  the  stone  wallt— 
A.  Line  of  skirmishers. 

Q.  What  position  were  the  men  in? — ^A.  Some  was  kneeling,  and 
what  you  might  say  almost  lying  down,  just  so  they  could  see  over 
the  wall. 

Q.  Could  any  men  have  joined  D  Company  after  they  were  counted 
by  Captain  Lyon? — A.  No,  sir;  not  unless — ^no,  sir. 

Q.  How  do  you  know  that? — A.  Because  I  was  in  position  to  see 
whether  anyone  could  have  joined  or  not  after  he  counted  them. 

Q.  How  long  did  you  remain  in  that  position  back  of  the  wall — D 
Company? — A.  Probably  twenty-five  minutes. 

Q.  What  were  the  next  orders  you  received? — ^A.  To  get  a  lantern 
and  call  the  roll. 

Q.  Did  you  do  that? — ^A.  Yes,  sir. 

Q.  Was  it  an  accurate  roll  call? — ^A.  Yes,  sir. 

Q.  What  steps  did  you  take  to  make  it  particularly  accurate  t — A.  I 
started  in  at  the  right  and  called  each  man's  name,  and  at  the  same 
time  I  walked  toward  the  left  to  see  that  each  man  answered  his 
name  and  no  one  answered  for  him. 

Q.  ^\liat  were  the  next  orders? — A.  Captain  Lyon  had  orders  to 
assemble  his  company  and  march  through  tne  town— patrol  the  town. 

Q.  How  long  were  you  absent  in  town? — ^A.  I  don't  know,  sir; 
couldn't  say. 

Q.  Approximately? — ^A.  Half  an  hour. 

Q.  Did  you  make  any  halts  in  town? — ^A.  Yes,  sir.   . 

Q.  How  many  ? — A.  Made  two. 

Q.  For  what  purpose? — ^A.  One  of  them — there  was  some  Mexi- 
cans passing  by  and  the  company  was  halted  to  see  whether  thej 
had  any  arms  or  not.  » 

Q.  What  was  the  next  halt  you  made? — ^A.  Next  halt  was  made 
just  before  we  got  into  Elizabeth  street,  when  Doctor  Combe  hollered, 
^'  Halt!  Who  is  that?  "  Captain  Lyon  says,  "  It's  me."  He  says, 
"Is  that  you.  Captain?  Come  on  around  here.  There's  one  man 
killed,  one  wounded,  and  a  horse  shot.  Come  on  around  this  way." 
We  followed  him  around  on  Elizabeth  street 

Q.  Did  you  see  any  of  those  evidences  of  a  horse  or  man  being 
shot  ?— A.  'No,  sir. 

Q.  Tn  what  formation  did  D  Company  march  through  town  that 
ni^lit? — A.  Column  of  fours. 

Q.  Any  noncommissioned  officer  at  the  rear  of  the  company  t — A. 
Yes,  sir. 
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Q.  What  was  his  function? — ^A.  To  see  that  the  men  kept  in  line 
and  kept  closed  up. 

Q.  Upon  arrival  at  the  post,  what  were  the  next  orders  D  Com- 
pany received? — ^A.  Next  orders  was  to  fall  out  and  remain  right 
around  there;  not  to  leave  the  vicinity  where  they  was  allowed  to 
fall  out  at. 

Q.  How  long  did  they  so  remain? — A.  About  three-quarters  of  an 
hour. 

Q.  What  did  they  next  do? — A.  Ordered  to  assemble;  fall  in  line 
and  march  around  to  the  company  parade  and  dismissed. 

Q.  Any  further  orders  you  received  at  that  time? — A.  The  guns 
would  be  put  in  the  racks,  and  each  man  would  put  his  gun  in  the 
rack  and  the  noncommissioned  officers  would  Iock  up  the  gun  rack, 
and  for  them  to  keep  quiet  the  rest  of  the  night. 

Q.  Was  this  order  carried  out? — A.  Yes,  sir. 

Q.  Did  you  make  any  inspection? — ^A.  I  looked  through  the 
quarters. 

Q.  For  what  purpose? — A.  To  see  that  the  order  was  carried  out 
that  was  issued. 

Q.  Was  any  inspection  of  guns  of  that  company  made  the  next 
morning? — A.  Yes,  sir. 

Q.  Who  made  that  inspection? — A.  Captain  Lyon. 

Q.  State  the  character  of  inspection  made. — A.  That  morning  after 
reveille  first  call  went  for  drill.  We  were  all  in  line,  and  Captain 
Lyon  came  down  to  the  company  and  says  to  me,  "  Sergeant,  get  all 
the  men  out  and  have  them  fall  in  line  with  their  guns."  One  or 
two  men,  cook's  police,  the  room  orderly,  and  the  cook,  didn't  drill 
that  morning,  so  I  had  all  the  men  to  fall  in  line  with  their  guns,  and 
I  called  the  roll  and  reported  to  the  captain.  He  gave  the  command, 
"  Open  ranks."  After  the  company  opened  ranks,  dressed  the  com- 
pany, and  gave  the  command,  "Front.  Inspection  arms."  Captain 
started  in  at  the  right  of  the  company  and  taken  each  man's  piece, 
taken  out  the  bolt,  and  inspected  the  piece. 

Q.  Was  any  further  inspection  made  of  any  members  of  that 
company? — ^A.  Yes,  sir. 

Q.  What  was  the  character  of  that  last  inspection? — A.  There  was 
about  three  or  four  men  were  stepped  out  and  the  captain  ordered  the 
quartermaster-sergeant  to  go  ana  get  those  cleaning  rods  and  some 
clean  rags,  and  he  ran  through  the  barrels  of  the  guns  and  he  foimd 
them  in  good  condition. 

Q.  Was  any  inspection  made  of  the  ammimition  of  that  com- 
pany?— A.  Yes,  sir. 

Q.  Where  was  the  ammunition  that  was  issued  to  the  men  car- 
ried?— A.  Ten  roimds  were  in  their  belts  and  ten  in  the  boxes  up- 
stairs. 

Q.  What  was  the  result  of  this  inspection  of  ammunition? — ^A.  All 
the  ammunition  checked  up. 

Q.  Where  was  the  rest  of  the  company  ammunition? — ^A.  In  the 
storeroom. 

Q.  Was  any  box  of  ammunition  opened  on  the  night  of  the  18th  ? — 
A.  Yes,  sir. 

Q.  Was  that  verified  that  morning? — ^A*  Verified  that  night  after 
we  returned  to  our  barracks. 
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Q.  What  was  the  result  of  that? — ^A.  There  wasn%  any  of  it  miss- 
ing. It  was  placed  back  and  placed  in  the  storeroom — covered  up 
and  placed  in  the  storeroom. 

Q.  Who  occupied  the  barracks  in  which  you  were  located  at  Fort 
Brown  before  you  got  there;  do  you  know! — A,  No,  sir;  it  was  a 
company  of  the  Twenty-sixth  Infantry;  I  don't  know  what  company, 
whether  K  Company  or  what  company. 

Q.  Upon  your  arrival  at  Fort  Brown  did  you  make  any  inspection 
of  that  barracks? — A.  Yes,  sir;  I  went  through  the  barracks. 

Q.  With  whom? — A.  Captain  Lyon. 

Q.  Did  you  open  the  storeroom,  or  was  it  op^ed  in  your  pres- 
ence ? — A.  Opened  in  my  presence ;  I  didn't  open  it. 

Q.  Who  opened  it? — A.  Quartermaster-sergeant,  I  think — ^the  post 
quartermaster-sergeant. 

Q.  Did  you  find  any  ammunition  in  that  storeroom? — ^A.  No,  sir. 

By  assistant  judge-advocate: 

I  object  to  the  character  of  this  question ;  It  Is  purely  leading.  If  the  ooqu- 
Bel  would  ask  the  witness  what  be  found  In  there,  or  In  some  way  avoid  audi 
very  lending  questions,  there  would  be  no  objection  on  the  part  of  the  prose- 
cution. 

By  associate  counsel: 

I  have  no  answer  to  make  to  that  objection. 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  judjge- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  that  the  objection  is  Buataliied. 

Q.  When  the  storeroom  was  opened  in  your  presence,  Sergeant 
Frazicr,  what  was  its  condition? — ^A.  Well,  sir,  I  can't  remember 

t'ust  what  all  were  in  there;   but  there  was  some  property,  I  think, 
belonged  to  the  Twenty-sixth  Infantry. 

Q.  What  was  the  nature  of  that  property? — A.  It  was  packed  up 
in  there. 

Q.  What  articles  of  property  were  found  in  there? — ^A.  I  don% 
know,  sir,  whether  it  was  tents  or  what  it  were,  but  I  know  there  was 
some  property  in  there — not  any  ammunition. 
Q.  Not  any  ammunition? — ^A.  No,  sir. 
Q.  Positive  of  that?— A.  Yes,  sir. 

CROSS-EXAMINATION. 
QUESTIONS   BT    ASSISTANT   JUOGE-ADYOOATK 

Q.  Your  quarters.  Sergeant  Frazier,  as  I  understood  you  to  say, 
were  about  400  or  500  yards  from  D  Company  barracks;  is  that 
correct? — A.  Yes,  sir. 

Q.  With  reference  to  those  first  two  shots  you  heard 

By  associate  counsel: 

May  It  please  the  court,  I  object  to  this  question.  In  the  very  first  Inatanoi^ 
tbe  witness  has  said  nothlDg  at  all  about  any  shots;  I  pnrpoflely  avoided  bring* 
Ing  in  any  shots  and  I  distinctly  object  to  any  matter  not  covered  by  his  direct 
examination.  1  avoided  that  for  a  very  specific  reason,  which  I  will  mentloa 
to  the  court  if  desired. 
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By  assistant  judge-advocate: 

I  will  withdraw  that  question.  I  remember  his  sajing  he  was  awakened 
and  I  thought  he  said  he  was  awakened  by  some  shots. 

Q.  You  were  first  sergeant  of  D  Company  on  August  13,  1906? — 
A.  Yes,  sir;  I  was  first  sergeant. 

Q.  You  were  discharged  as  duty  sergeant  of  the  company;  is  that 
correct  ? — ^A.  I  was  discharged  as  first  sergeant  the  20th  of  Sept«nber, 
1906. 

Q.  And  was  your  warrant  made  continuous  as  first  sergeant? — 
A.  Yes,  sir. 

Q.  You  reenlisted  the  next  day  ? — ^A.  Yes,  sir. 

Q.  But  you  were  finally  dischargjed  November  26? — A.  Yes,  sir. 

Q.  As  duty  sergeant? — ^A.  Yes,  sir. 

Q.  It  was  about  12  o'clock  when  you  were  awakened  on  the  night 
of  the  13th,  I  understood  you  to  sslj. — A.  Yes,  sir. 

Q.  Did  you  look  at  a  clock  that  night? — ^A.  No,  sir. 

Q.  On  the  1J4th  day  of  November,  1906,  before  E.  T.  Barbon, 
notary  public  at  Fort  Keno,  did  you  state  that  on  the  night  of 

By  associate  counsel: 

May  It  please  the  court,  I  would  like  to  ask  the  purpose  of  the  prosecution 
In  making  any  comparison  between  any  statement  previously  made  by  the 
witness. 

By  assistant  judge-advocate: 

We  are  not,  at  this  time  at  any  rate,  attacking  the  credibility  of  the  witness; 
merely  asking  him  to  test  his  recollection  of  events,  and  not  with  the  idea  of 
attacking  his  veracity  as  a  witness. 

By  associate  counsel: 

May  It  please  the  court,  I  have  asked  for  a  specific  reply  and  have  received 
a  negative  reply.  If  there  is  any  specific  punx)se  I  would  like  to  have  it 
stated:  if  not,  I  object  to  the  introduction  of  any  aflSdavit  the  witness  has  made. 

By  assistant  judge-advocate: 

I  am  asking  this  question,  may  It  please  the  court,  in  order  to  test  the 
recollection  of  the  witness  and  find  out  upon  what  facts  he  based  his  con- 
dusions,  and  it  ts  not  being  done  with  any  other  purpose  at  present 

By  associate  counsel : 

May  it  please  the  court,  I  would  ask  the  prosecution  what  conclusions  he 
refers  to. 

By  assistant  judge-advocate: 

May  it  please  the  court,  the  time  at  which  this  firing  occurred  has  been 
stated  by  different  witnesses  at  all  times  from  sometime  before  12  until 
considerably  after  12.  The  witness  on  the  stand  Just  now  says  it  was  about 
12  o'clock,  and  in  a  previous  affidavit  he  stated  the  time  very  definitely, 
and  I  want  to  know  how  he  was  certain  as  to  the  exact  time  when  he  was 
awakened,  as  quoted  in  a  previous  affidavit  The  time  of  the  shooting  has 
Important  bearing  on  this  case  as  to  whether  It  was  after  or  before  midnight, 
and  how  much  before  or  after,  and  I  merely  want  to  find  out  how  he  knew  Just 
what  time  it  was  and  ask  him  to  explain  to  the  court  how  It  was  that  there 
is  such  a  difference  between  the  two  times  as  stated. 

By  associate  counsel : 

May  it  please  the  court,  the  lack  of  accuracy  of  the  assistant  Judge-advocate 
In  making  that  statement  is  shown  by  the  affidavit  to  which  he  calls  attention. 
There  is  mentioned  in  that  affidavit  no  definite  statement  as  to  the  time ;  there 
is  mentioned  in  that  affidavit  no  inconsistent  statement  of  time  with  respect  to 
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present  testimony.  Now,  rather  than  take  up  time  with  any  needless  remarki^ 
I  object  to  the  introduction  of  any  testimony  with  respect  to  a  previous  affidarit 
made  by  this  witness  on  the  stand,  unless  the  prosecution  can  establish  beilcn 
the  court  some  specific  definite  purpose  In  the  way  of  showing  that  some  state- 
ment made  in  that  afiidavit  is  inconsistent  with  present  testimony,  and  I  make 
this  objection  in  accordance  with  the  rulings  of  the  court  made  many  times  OQ 
similar  points. 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  judjge- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows : 

I  am  instructed  by  the  court  to  announce  that  the  objection  is  sustained. 
Please  proceed  with  the  trial. 

Q.  How  great  a  proportion  of  the  company  were  already  in  line 
when  you  got  to  the  front  of  D  Company  barracks? — ^A.  I  couldnt 
say,  sir. 

Q.  Were  half  of  them  there? — ^A.  I  could  not  say  whether  half  or 
not,  because  the  men  were  somewhat  excited  and  I  suppose  I  was 
myself,  and  I  couldn't  say  just  how  many  were  in  line  or  how  many 
were  trying  to  get  in  line. 

Q.  And  you  couldn't  say  how  many  were  armed  and  how  many 
were  not? — A.  No,  sir. 

Q.  Was  it  fairly  light  or  dark  in  the  immediate  vicinity  of  the 
barracks? — ^A.  It  was  dark,  except  I  think  there  was  a  lantern  or 
lamp  at  the  corner  of  the  barracks,  at  the  edge  of  the  road.  I  am  not 
sure,  but  I  think  there  were. 

Q.  That  is,  at  the  gate  that  leads  into  the  post  from  Elizabeth 
street? 

By  counsel : 

I  object  to  that.  He  didn't  say  anything  about  a  gate ;  he  said  comer  of  tbe 
barraclis. 

Q.  Which  corner  of  the  barracks?  You  mean  the  road  which 
passed  between  D  and  B  Company? — ^A.  Yes,  sir.  I  am  not  sure 
whether  they  were  or  not,  but  I  think  they  were. 

Q.  Was  an  accurate  roll  call  made  at  any  time  prior  to  the  time 
when  the  company  was  deployed  as  skirmishers  along  the  wall? — A* 
Right  after  they  were.  Eight  after  the  company  was  formed,  sir, 
there  was  a  roll  call. 

Q.  How  was  this  roll  called? — ^A.  All  particular  care  that  could 
be  taken,  sir,  to  see  that  men  I  called  were  there,  and  eadi  man 
answered  to  his  own  name  for  himself  and  not  anyone  else. 

Q.  This  was  in  front  of  D  Company  or  along  the  wall? — ^A.  Along 
the  wall. 

Q.  But  I  say,  prior  to  that  roll  call  which  was  called  along  the 
wall,  was  there  any  accurate  roll  call  made? — ^A.  No,  sir. 

Q.  The  company  merely  fell  in  and  then  counted  fours  and 
marched  to  the  wall? 

By  associate  counsel : 

May  it  please  the  court,  I  hate  to  be  put  in  the  attitude  of  always  being  up 
here  objecting  to  questions  being  asl^ed,  but  if  the  examiner  will  please  f6llow 
the  record  of  this  man's  direct  testimony  he  can*t  be  mistaken  In  wbat  be 
says.  If  there  is  anything  he  can  shalce  al)out  that  testlmonyt  It  is  perfectly 
fair,  and  we  will  not  object ;  but  to  attempt  to  maice  this  witness  say  there  has 
been  no  other  yeriflcation  of  the  company  except  to  count  ftmrs  Is  most  Inac- 
curate and  most  unfair,  and  we  object  to  that  line  of  ezamlnatlon.  I  doot 
want  to  make  any  specific  objection ;  I  Just  want  to  caU  attention  to  tliat  polttt 
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(At  request  of  associate  counsel,  the  record  was  then  read,  page 
1904  r896],  first  half  of  page.) 

Q.  Was  there  any  roll  call  made  while  the  company  was  still  in 
front  of  D  Company  barracks? — ^A.  No,  sir. 

Q.  Did  you  accompany  Captain  Lyon  when  he  passed  around  the 
line  counting  the  men? — ^A.   les,  sir. 

Q.  Did  you  also  count  the  men? — ^A.  Yes,  sir. 

Q.  How  many  men  were  there? — ^A.  I  disremember  at  the  present 
time.  At  that  time  I  knew,  but  I  couldn't  say  just  how  many  there 
were  now. 

Q.  Were  there  any  men  absent  not  accounted  for? — ^A.  No,  sir. 

Q.  So  every  absentee  was  accounted  for.  But  does  your  recollec- 
tion enable  you  to  state  how  many  absentees  there  were  and  where 
they  were  supposed  to  be? — ^A.  Wny,  there  were  7  men  on  guard,  2 
on  pass,  2  men  slept  at  the  quartermaster  corral,  2  at  Captain  Lyon's 
quarters.    That  were  all  that  were  out — 2  on  pass,  I  stated  that. 

Q.  What  were  the  names  of  the  2  men  on  pass? — ^A.  Corp.  Charles 
Hawkins,  Private  Walter  Johnson. 

Q.  What  were  the  names  of  the  men  at  the  quartermaster  cor- 
ral?— A.  Privates  Henry  and  Haley. 

Q.  What  were  the  names  of  the  men  at  Captain  Lyon's  quarters? — 
A.  William  E.  Jones  and  Taylor  Stoudemire. 

Q.  When  did  these  two  men  who  were  on  pass  finally  turn  up? — 
A.  Next  day;  I  don't  know  what  time,  but  it  was  something  fore- 
noon. 

Q.  When  your  company  is  turned  out  ordinarily  on  occasions  of 
alarm,  when  there  is  apparent  necessity  for  them  to  be  ready  for 
action  very  soon,  is  it  usual  to  count  every  man  in  the  ranks? — ^A. 
We  never  had  that  experience  before  in  the  States. 

Q.  In  the  Philippines? — A.  I  weren't  in  any  action  in  the  Philip- 
pines, sir,  I  were  in  Cuba. 

Q.  In  case  of  fire  in  the  post,  when  the  alarm  of  fire  is  given,  do 
you  stop  to  count  the  men  when  they  turn  out? — ^A.  No,  sir;  wo 
generally  call  the  roll. 

Q.  Before  you  go  to  the  fire  ?— A.  No,  sir ;  after  we  go  to  the  fire. 

Q.  Do  you  know  why  the  roll  wasn't  called  that  night  when  you 
were  in  front  of  D  Company  barracks  ? — A.  No,  sir. 

Q.  Was  there  any  unusual  disturbance  going  on  in  town  at  this 
time  or  in  the  vicinity  ? 

By  associate  counsel : 

I  object  to  that  question  as  not  covered  by  the  direct  examination. 

By  assistant  judge-advocate: 

May  it  please  the  court,  if,  in  the  opinion  of  the  court,  the  circumstances 
attending  the  occurrences  narrated  by  this  witness  are  not  relevant  and  do  not 
bear  directly  upon  what  he  has  testified  to  upon  the  direct  examination,  I  am 
perfectly  willing  to  discontinue  that  line  of  questioning  and  call  this  witness  later 
as  a  witness  for  the  prosecution,  but  it  seems  to  me  that  in  explanation  of  his 
actions  that  night,  and  of  the  actions  taken  by  Captain  Lyon  and  others,  that  the 
attending  circumstances  as  viewed  by  this  witness  are  material  and  are  relevant; 
and  the  necessity  for  the  action  taken  and  the  circumstances  under  which  such 
action  was  taken,  it  seems  to  me,  are  relevant  and  material  and  do  not  exceed 
what  has  been  brought  out  on  the  direct  examination* 
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r>y  associate  counsel: 

May  it  please  the  court,  at  the  outset  of  the  testimony  of  this  witness  it  was 
established  that  he  reported  to  his  company  and  was  acting  under  tbe  direct 
orders  of  his  company  commander.  His  company  commander  is  responsible  tm 
any  action  he  took:.  This  witness  is  simply  testifying  to  what  action  was  taken 
by  the  company;  he  doesn't  know  why  it  was  taken  or  anything  about  It;  It 
was  taken  because  he  was  ordered  to  take  it  by  his  company  commander  «r 
because  his  company  commander  received  some  other  orders  from  hlgiier 
authority,  and  if  the  prosecution  desires  any  evidence  from  this  witness  touch- 
ing on  matters  not  brought  out  in  the  direct  examination,  we  ask  that  tfafly 
serve  notice  on  this  witness  and  introduce  him  as  a  witness  in  rebuttal  If  thqr 
wish  to  do  that.  We  do  not  think  it  proper  to  interfere  with  the  course  of  tbls 
defense,  to  cross-examine  witnesses  on  matters  not  brought  out  on  direct 
examination.  These  witnesses  are  brought  in  here  to  cover  certain  special 
matters ;  they  are  not  supposed  to  cover  any  and  all  matters  that  come  within 
their  range  for  three  or  four  months  preceding  or  succeeding  August  13. 

By  assistant  judge-advocate: 

May  it  please  the  court,  this  witness  has  testified  that  he  was  awakened 
aihout  12  o'clock  on  the  night  of  August  13,  190G,  and,  I  believe,  stated  that  he 
dressed  hurriedly  and  ran  down  to  his  company  barracks.  On  cross-examina- 
tion it  is  perfectly  legitimate  to  ask  him  what  awakened  him  and  as  to  what 
hapi>ened  during  that  time  after  he  was  awakened. 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  jud^ 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows : 

I  am  instructed  by  the  court  to  announce  that  the  objection  Is  sustained. 
Please  proceed  with  the  examination. 

Q.  At  what  interval  were  the  skirmishers  stationed  along  the  gar- 
rison wall? — A.  I  don't  know,  sir. 

Q.  Did  you  not  pass  down  that  line? — ^A.  Yes,  sir. 

Q.  Can't  you  tell  whether  they  were  2  yards  apart  or  10  yards 
apart? — A.  !no,  sir.  Being  dark  and  having  very  little  time,  I  don^ 
think  I  would  have  time  to  notice  what  interval  they  had,  which  I 
didn't  notice.     I  couldn't  say. 

Q.  When  you  called  the  roll  out  there  at  the  garrison  wall  did 
you  have  a  lantern  with  you? — ^A.  Yes,  sir. 

Q.  Will  you  please  describe  again  the  manner  in  which  you  called 
that;  did  you  go  up  to  each  man  after  he  replied  "  Here  "  to  his  name 
and  see  that  he  was  the  man  whose  name  was  called? — ^A,.  I  started 
in  to  the  right,  calling  the  roll,  walking  on  down  to  the  left  of  the 
line  to  the  last  man,  and  called  his  name,  and  eadi  man  answered  to 
his  name,  and  that's  who  it  was;  no  one  else. 

Q.  If  it  was  so  dark  that  you  couldn't  see  to  distinguish  the  inter- 
vals between  these  skirmishers,  how  was  it  you  can  be  absolutely 
certain  that  each  man  responded  to  his  own  name  as  called? — A.  1 
beg  pardon ;  I  didn't  say  it  was  so  dark  I  couldn't  see.  I  said  I  didnt 
notice ;  I  didn't  take  time  to  see  what  interval  they  had. 

Q.  Did  you,  after  calling  each  man's  name,  go  in  the  direction 
of  the  answering  voice  and  assure  yourself  tiiat  the  man  who  re- 
sponded was  the  man  whose  name  was  called? — ^A.  Yes,  sir. 

Q.  Did  you  go  over  to  each  individual? — ^A.  Yes,  sir;  I  was  right 
behind  each  individual  man  as  I  called  his  name ;  right  in  rear  of  him. 

Q.  Is  not  your  list  of  the  privates  of  the  company  arranged  alpha- 
betically?— A.  Yes,  sir. 
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Q.  Did  all  those  privates  fall  in  alphabetically  from  right  to  left  (^ 
A.  No,  sir ;  it  would  have  been  impossible  for  them  to  do  that. 

Q.  Did  you  first  call  their  names  and  then  look  to  see  who  the 
man  was,  or  did  you  look  to  see  who  the  man  was  and  then  check 
oflf  his  name  on  your  roll  ? — ^A.  I  called  each  man's  name ;  he 
answered ;  I  see  that  was  the  man  that  answered,  no  one  else  but  him ; 
could  see  that  myself — could  see  the  man  and  know  he  was  the  man 
that  answered. 

Q.  How  many  yards  of  front,  to  the  best  of  your  recollection  and 
belief,  did  the  company  cover  at  this  time  along  the  wall? — ^A.  I 
couldn't  give  any  definite  answer  on  that,  sir. 

Q.  Was  it  50  j^ards  or  200  yards?— A.  Oh,  no,  sir;  it  wasn't  200 
yards;  I  am  sure  it  wasn't  that  much. 

Q.  The  best  of  vour  belief? — ^A.  To  know  I  was  certain,  they 
covered  50  yards.     1  know  they  covered  that  much. 

Q.  Do  you  know  they  didn't  cover  100  yards? — ^A.  No,  sir;  I  don't 
know  they  didn't  cover  100  yards. 

Q.  I  want  to  clear  up  this  point,  Mr.  Frazier.  Did  von  personally 
go  up  to  each  man  who  replied  "  Here  "  to  a  name  called? — ^A.  Yes, 
sir. 

Q.  You  walked  up  to  that  man,  did  you  ? — ^A.  Yes,  sir. 

Q.  And  you  didn't  call  any  other  name  until  you  had  walked  up 
to  that  man  and  seen  who  he  was? — A.  I  called  a  man's  name,  and 
when  he  answered  I  walked  up  there  and  saw  that  he  was  the  man 
who  answered. 

Q.  Even  though  he  happened  to  be  at  the  extreme  other  end  of 
the  line? — ^A.  Yes,  sir;  it  didn't  make  any  difference  where  he  was 
at.     I  called  his  name. 

Q.  How  close  did  you  have  to  go  to  a  man  before  you  could  dis- 
tinguish him? — A.  I  "would  have  to  go  within  3  feet  of  him. 

Q.  So  you  walked  up  within  3  feet  of  each  man  whose  name  was 
called  before  you  called  any  other  name? — A.  Don't  understand  me 
that  I  walked  up  to  3  feet  exactly;  it  might  have  been  2^  feet,  or 
closer. 

Q.  But  approximately  so  ? — A.  About  3  feet  or  2^. 

Q.  This  roll  call  must  have  taken  some  time,  did  it  not,  if  made 
with  such  accuracy  and  care? — A.  It  didn't  take  so  long — ^not  so  long. 

Q.  There  were  about  how  many  men  in  the  company  along  the 
wall  at  that  time,  to  the  best  of  your  recollection — 50  or  60? — ^A.  I 
think  about  52. 

Q.  And  if  these  men  were  at  an  interval  of  only  2  yards  they 
would  cover  about  100  yards,  wouldn't  they? — A.  Yes,  sir. 

Q.  If  they  were  at  an  interval  of  3  yards,  they  would  cover  about 
150  yards;   is  that  right? — ^A.  Yes,  sir. 

Q.  If  you  went  up  to  each  man  after  calling  his  name,  the  names 
on  the  rojil  so  far  as  the  privates  were  concerned  being  arranged 
alphabetically,  it  must  have  taken  a  good  deal  longer  than  it  ordi- 
narily did  to  call  the  roll  in  broad  oaylight,  did  it  not? — ^A.  Yes, 
sir ;   took  longer. 

Q.  About  how  long,  to  the  best  of  your  recollection,  did  it  take  you 
to  call  the  roll  at  this  time  ? — A.  I  don't  know  exactly ;  it  might 
have  been  five  or  ten — well,  it  wasn't  ten  minutes — about  five  or  six 
minutes. 
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By  associate  counsel; 

May  it  please  the  ayurt  at  the  outset  of  the  testimony  of  this  witness  It  was 
estubltshed  that  he  reported  to  his  company  and  was  acting  aiwler  the  direct 
orders  of  his  company  commaiider.  Hla  company  commander  is  responsible  for 
any  action  he  took.  This  witness  is  simply  testifying  to  what  action  was  taken 
By  the  company;  he  doesn't  know  why  it  was  talten  or  anything  about  it;  It 
was  talien  because  he  was  ordered  to  take  it  hy  bis  company  commander  or 
because  his  company  commander  received  some  otber  orders  from  higher 
authority,  and  If  the  prosecution  desires  any  evidence  from  this  witness  touch- 
ing on  matters  not  brought  out  In  the  direct  examination,  we  asli  that  they 
serve  notice  on  this  witness  and  Introduce  him  as  a  witness  tn  rebuttal  If  they 
wish  to  do  that.  We  do  not  think  It  pro|)er  to  inter ft^re  with  the  course  of  this 
defense,  to  cross-examine  witnesses  on  matters  not  brought  out  on  direct 
examination.  These  wltness^es  are  brougbt  in  here  to  cover  certain  apeclaJ 
matters;  they  are  not  supposed  to  cover  any  and  all  matters  that  come  within 
their  range  for  three  or  four  months  preceding  or  aucceedlng  August  13. 

By  assistant  ]udge-advociit«: 

May  it  please  the  court,  this  witness  has  testified  that  he  was  aw*akeiied 
about  12  oV'lock  on  the  night  of  August  I'i,  11M)G,  and,  I  believe,  stati^i  that  he 
dressed  htirrlediy  and  ran  down  to  hla  c<:impau.v  barriuks.  On  cross- examine* 
tlon  it  is  perfectly  legitimate  to  ask  him  what  awakened  him  and  as  to  what 
hapi^ened  during  that  time  after  be  was  awakened. 

The  accused,  bis  counsels,  the  witness^  the  reporter,  and  the  judge- 
advocates  then  withdi^ew^  and  the  court  was  closed,  and,  on  being 
opeiied,  the  president  aruiounced,  in  their  presence,  as  follows: 

1  am   Instructed  by  the  court  to  announce  that  the  objection  is  sustained. 


Please  proceed  with  the  examination. 


nson 


Q,  At  what  interval  were  the  skirnushers  stationed  along  Ute  gar-  H 

ison  wall^^^A.  I  don't  know,  sir.  H 

Q,  Did  you  not  pass  down  that  line?— A.  Yes,  sir.  ^| 

I 


Q.  Can't  you 
f— A,  N 


whether  they  were  2  yards  apart  or  10  yards 
apart f — A,  Ko,  sir.  Being  dark  and  having  verv  little  timej  I  don't 
think  I  would  have  time  to  notice  what  interval  they  had,  which  I 
didnH  notice,     I  couldn't  say. 

Q.  When  you  called  the  roll  out  there  at  the  garrison  wall  did 
you  have  a  lantern  with  you? — A.  Yes,  sir. 

Q,  Will  you  please  describe  again  the  manner  in  which  you  called 
that^  did  you  go  up  to  each  man  after  he  replied  *'  Here  ""^  to  his  name 
and  see  that  he  was  the  man  whose  name  was  called  J— A.  I  started 
in  to  the  right,  calling  tlie  roll,  walking  on  down  to  the  left  of  the 
line  to  the  last  man,  and  called  his  name,  and  each  man  answered  to 
his  name,  and  that's  who  it  was;  no  one  else, 

Q.  If  it  was  so  dark  that  you  couldn't  see  to  distinguish  the  inter- 
vals between  these  skirmishers,  how  was  it  you  can  be  absolutely 
certain  that  each  man  responded  to  his  own  name  as  called? — A.  I 
beg  pardon ;  I  didn't  say  it  was  so  dark  I  couldn't  see,  I  said  I  didn\ 
notice;  I  didn't  take  time  to  see  what  interval  they  had, 

Q,  Did  you^  after  calling  each  man's  name,  go  in  the  direction 
of  the  answering  voice  and  assure  yourself  that  the  man  who  re- 
sponded was  the  man  whose  name  was  called ! — A*  Yes,  sir* 

Q.  Did  you  go  over  to  each  individual? — A,  Yes,  sir;  I  was  right 
behind  each  individual  man  as  I  called  his  name;  right  in  rear  of  him* 

Q.  Is  not  your  list  of  the  j^rivates  of  the  company  arranged  alpha* 
beticallyi™A,  Yea,  sir- 
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Q.  Did  all  those  privates  fall  in  alphabetically  from  right  to  left  ^-- 
A.  No,  sir ;  it  would  have  been  impossible  for  them  to  do  that. 

Q.  Did  you  first  call  their  names  and  then  look  to  see  who  the 
man  was,  or  did  you  look  to  see  who  the  man  was  and  then  check 
oflf  his  name  on  your  roll? — ^A.  I  called  each  man's  name;  he 
answered ;  I  see  that  was  the  man  that  answered,  no  one  else  but  him ; 
could  see  that  myself — could  see  the  man  and  know  he  was  the  man 
that  answered. 

Q.  How  many  yards  of  front,  to  the  best  of  your  recollection  and 
belief,  did  the  company  cover  at  this  time  along  the  wall? — ^A.  I 
couldn't  give  any  definite  answer  on  that,  sir. 

Q.  Was  it  50  yards  or  200  yards?— A.  Oh,  no,  sir;  it  wasn't  200 
yards;  I  am  sure  it  wasn't  that  much. 

Q.  The  best  of  vour  belief? — A.  To  know  I  was  certain,  they 
covered  60  yards.     1  know  they  covered  that  much. 

Q.  Do  you  know  they  didn't  cover  100  yards? — ^A.  No,  sir;  I  don't 
know  they  didn't  cover  100  yards. 

Q.  I  want  to  clear  up  this  point,  Mr.  Frazier.  Did  von  personally 
go  up  to  each  man  who  replied  "  Here  "  to  a  name  called? — A.  Yes, 
sir. 

Q.  You  walked  up  to  that  man,  did  you? — ^A.  Yes,  sir. 

Q.  And  you  didn't  call  any  other  name  until  you  had  walked  up 
t®  that  man  and  seen  who  he  was? — A.  I  called  a  man's  name,  and 
when  he  answered  I  walked  up  there  and  saw  that  he  was  the  man 
wlio  answered. 

Q.  Even  though  he  happened  to  be  at  the  extreme  other  end  of 
the  line? — A.  Yes,  sir;  it  didn't  make  any  difference  where  he  was 
at.     I  called  his  name. 

Q.  How  close  did  you  have  to  go  to  a  man  before  you  could  dis- 
tinguish him  ? — A.  I  would  have  to  go  within  3  feet  of  him. 

Q.  So  you  walked  up  within  3  feet  of  each  man  whose  name  was 
called  before  you  called  any  other  name? — A.  Don't  understand  me 
that  I  walked  up  to  3  feet  exactly;  it  might  have  been  2^  feet,  or 
closer. 

Q.  But  approximately  so? — A.  About  3  feet  or  2^. 

Q.  This  roll  call  must  have  taken  some  time,  did  it  not,  if  made 
with  such  accuracy  and  care? — A.  It  didn't  take  so  long — ^not  so  long. 

Q.  There  were  about  how  many  men  in  the  company  along  the 
wall  at  that  time,  to  the  best  of  your  recollection — 50  or  60? — ^A.  I 
think  about  52. 

Q.  And  if  these  men  were  at  an  interval  of  only  2  yards  they 
would  cover  about  100  yards,  wouldn't  they  ? — A.  Yes,  sir. 

Q.  If  they  were  at  an  interval  of  3  yards,  they  would  cover  about 
150  yards;   is  that  right? — ^A.  Yes,  sir. 

Q.  If  you  went  up  to  each  man  after  calling  his  name,  the  names 
on  the  Tojil  so  far  as  the  privates  were  concerned  being  arranged 
alphabetically,  it  must  have  taken  a  good  deal  longer  than  it  ordi- 
narily did  to  call  the  roll  in  broad  daylight,  did  it  not? — ^A.  Yes, 
sir;   took  longer. 

Q.  About  how  long,  to  the  best  of  your  recollection,  did  it  take  you 
to  call  the  roll  at  this  time? — A.  I  don't  know  exactly;  it  might 
have  been  five  or  ten — well,  it  wasn't  ten  minutes — about  five  or  six 
minutes. 
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Q.  Did  all  those  privates  fall  in  alphabetically  from  right  to  left  i^ 
A.  No,  sir ;  it  would  have  been  impossible  for  them  to  do  that. 

Q.  Did  you  first  call  their  names  and  then  look  to  see  who  the 
man  was,  or  did  you  look  to  see  who  the  man  was  and  then  check 
oflf  his  name  on  your  roll  ? — ^A.  I  called  each  man's  name ;  he 
answered ;  I  see  that  was  the  man  that  answered,  no  one  else  but  him ; 
could  see  that  myself — could  see  the  man  and  know  he  was  the  man 
that  answered. 

Q,  How  many  yards  of  front,  to  the  best  of  your  recollection  and 
belief,  did  the  company  cover  at  this  time  along  the  wall? — A.  I 
couldn't  give  any  definite  answer  on  that,  sir. 

Q.  Was  it  50  jrards  or  200  yards?— A.  Oh,  no,  sir;  it  wasn't  200 
yards^  am  sure  it  wasn't  that  much. 

Q.  The  best  of  vour  belief? — ^A.  To  know  I  was  certain,  they 
covered  50  yards.     1  know  they  covered  that  much. 

Q.  Do  you  know  they  didn't  cover  100  yards? — ^A.  No,  sir;  I  don't 
know  they  didn't  cover  100  yards. 

Q.  I  want  to  clear  up  this  point,  Mr.  Frazier.  Did  von  personally 
go  up  to  each  man  who  replied  "  Here  "  to  a  name  called? — A.  Yes, 
sir. 

Q.  You  walked  up  to  that  man,  did  you? — A.  Yes,  sir. 

Q.  And  you  didn't  call  any  other  name  until  you  had  walked  up 
t®  that  man  and  seen  who  he  was? — A.  I  called  a  man's  name,  and 
Avhen  he  answered  I  walked  up  there  and  saw  that  he  was  the  man 
who  answered. 

Q.  Even  though  he  happened  to  be  at  the  extreme  other  end  of 
the  line? — A.  Yes,  sir;  it  didn't  make  any  difference  where  he  was 
at.     I  called  his  name. 

Q.  How  close  did  you  have  to  go  to  a  man  before  you  could  dis- 
tinguish him  ? — A.  I  would  have  to  go  within  3  feet  of  him. 

Q.  So  you  walked  up  within  3  feet  of  each  man  whose  name  was 
called  before  you  called  any  other  name? — A.  Don't  understand  me 
that  I  walked  up  to  3  feet  exactly;  it  might  have  been  2^  feet,  or 
closer. 

Q.  But  approximately  so  ? — A.  About  3  feet  or  2^. 

Q.  This  roll  call  must  have  taken  some  time,  did  it  not,  if  made 
with  such  accuracy  and  care? — A.  It  didn't  take  so  long — ^not  so  long. 

Q.  There  were  about  how  many  men  in  the  company  along  the 
wall  at  that  time,  to  the  best  of  your  recollection — 50  or  60? — ^A.  I 
think  about  52. 

Q.  And  if  these  men  were  at  an  interval  of  only  2  yards  they 
would  cover  about  100  yards,  wouldn't  they? — A.  Yes,  sir. 

Q.  If  they  were  at  an  interval  of  3  yards,  they  would  cover  about 
150  yards;   is  that  right? — A.  Yes,  sir. 

Q.  If  you  went  up  to  each  man  after  calling  his  name,  the  names 
on  the  rojil  so  far  as  the  privates  were  concerned  being  arranged 
alphabetically,  it  must  have  taken  a  good  deal  longer  than  it  ordi- 
narily did  to  call  the  roll  in  broad  daylight,  did  it  not? — A.  Yes, 
sir;   took  longer. 

Q.  About  how  long,  to  the  best  of  your  recollection,  did  it  take  you 
to  call  the  roll  at  this  time? — A.  I  don't  know  exactly;  it  might 
have  been  five  or  ten — well,  it  wasn't  ten  minutes — about  five  or  six 
minutes. 
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Q.  Do  you  know  they  all  stayed  ri^ht  there  in  rear  of  D  Company  ? 
Could  you  see  them  all  all  the  tuneT— A.  No,  sir;  its  impossible  for 
me  to  see  the  men  when  I  was  lying  down  myself  with  the  men;  I 
couldn't  say  they  all  stayed  there ;  I  couldn't  say  they  all  went  away ; 
I  know  when  the  company  was  ordered  to  fall  in  and  march  to  the 
company  they  all  fell  m. 

Q.  miere  was  Captain  Lyon  at  this  time — ^near  the  gate,  or  did 
he  remain  with  the  company? — ^A.  Captain  Lyon  was  between  the 
wall  and  D  Company  barracks. 

Q.  Was  he  present  all  the  time  that  the  company  was  lying  there, 
after  the  order  had  "been  given  to  fall  out,  but  remain  in  the 
vicinity? — ^A.  Yes,  sir. 

Q.  He  didn't  go  up  to  the  gate  at  all  ? — ^A.  I  don't  remember  seeing 
him  at  the  gate ;  I  know  he  was  there ;  I  know  the  company  was  right 
close  to  the  gate,  which  if  the  captain  had  went  to  the  gate  he  would 
have  been  with  the  company. 

Q.  But  as  far  as  you  yourself  were  concerned  you  laid  down  and 
took  things  easily,  did  you? — ^A.  Yes,  sir. 

Q.  You  didn't  walk  up  and  down  the  line? — ^A.  No,  sir. 

Q.  During  this  time  was  there  not  abimdant  opportunity  for  an 
individual  man  to  have  cleaned  his  rifle  if  he  so  aesired? — A.  Not 
imless  he  cleaned  it  in  the  dark,  and  I  don't  think  a  man  could  clean 
a  gun  very  well  in  the  dark. 

Q.  It  can  be  cleaned,  though,  after  a  fashion  by  means  of  the r 

By  associate  counsel: 

May  It  please  the  court,  I  would  like  to  ask  the  examiner  to  conclude  that 
line  of  examination  under  the  various  rules  of  the  court  that  have  been  made. 
It  does  not  cover  matter  within  the  direct  examination.  If  he  wishes  me  to 
object  to  that  specifically  I  will  do  it  on  that  grounds. 

Q.  Did  Major  Combe  come  back  with  vou  in  this  patrol  from 
town — Mayor  Combe,  I  mean  ? — A.  I  think  he  did. 

By  counsel : 

We  object  to  that ;  we  have  not  said  anything  about  it. 

Q.  After  you  came  back  from  your  patrol  and  the  company  had 
fallen  out  in  rear  of  D  Company  barracks,  and  was  later  assembled, 
you  went  directly  to  the  barracks  then  and  put  the  arms  away,  is 
that  correct? — ^A.  Marched  on  the  company  front  on  the  company 
parade  ground,  sir;  and  the  men  were  dismissed — ^the  company  were 
dismissed  and  their  guns  were  put  away  at  once  in  the  gun  racks 
and  locked  up. 

Q.  Who  retained  the  keys  to  the  gun  racks? — ^A.  The  noncom- 
missioned officer  in  charge  of  quarters — Corporal  Powell. 

Q.  What  time  was  inspection  made  next  morning,  to  the  best 
of  vour  recollection? — A.  About  6.15. 

Q.  About  6.15?— A.  Or  6.30  probably,  might  have  been  6.30. 

By  assistant  judge-advocate: 

Merely  with  the  idea  of  refreshing  the  witness's  memory  and  not  with  any 
view  of  attacking  his  credibility,  I  desire  to  read  to  him  or  show  to  him  his 
answer  to  a  question  propounded  by  Senator  Foster,  as  to  the  hour  that  In- 
spection was  made  on  the  morning  of  the  14th.  Possibly  after  glanchig  at  hUl 
answer  here  he  will  be  able  to  tell  us  possibly  with  more  iNirtlcolaritgr  Just 
about  the  time  it  was,  or  with  more  accuracy* 
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By  associate  counsel: 

There  is  no  objection,  If  yoa  want  to  find  out  who  te  meant  by  "  he,** 
By  a  member  of  tJie  court  : 
I  object  to  this  conversation  between  counsel. 
By  the  president  of  the  court : 

The  objection  was  to  the  form  of  the  question.  I  understand. 
By  counsel : 
Yes,  sir. 

Q.  Who  ran  the  rag  through  the  barrel  of  these  three  or  four  pieces 
that  were  selected  for  further  inspection  ? — A.  Captain  Lyon. 

Q.  Do  you  personally  know  the  result  of  that  ?  Did  you  see  any 
of  the  rags  after  they  were  run  through? — A.  Yes,  sir. 

Q.  How  did  they  seem  to  you  ? — A.  beenicd  to  me  that  they  showed 
no  marks  of  any  powder  on  them. 

Q.  Did  you  look  at  them  carefully? — A.  No,  sir;  I  didn't  make  any 
inspection  of  them. 

Q.  So  you  are  not  prepared  to  state  whether  or  not  they  did  have 
any  powder  stains  on  them  ? — ^A.  I  didn't  see  any  on  the  rags. 

Q.  But  you  didn't  examine  them  closely? — ^A.  No,  sir. 

Q.  You  spoke  about  the  cartridges  that  the  men  carried ;  did  they 
carry  10  cartridges  in  their  belt  orainarily  and  10  in  their  McKeever 
cartridge  boxes? — A.  Yes,  sir. 

Q.  And  at  the  time  of  this  inspection  did  the  men  have  their 
McKeever  boxes  on  or  not  ? — A.  No,  sir. 

Q.  How  many  rounds  did  each  man  have  on  his  person  at  this 
time?— A.  Ten. 

Q.  Did  you  see  with  your  own  eyes  that  each  man  did  have  10 
rounds? — A.  Yes,  sir. 

Q.  And  no  more  and  no  less? — A.  Had  10  rounds;  that  was  all. 

Q.  And  there  was  inspection  made  later,  I  believe,  in  the  barracks, 
to  ascertain  how  many  cartridges  each  man  had  in  the  barracks;  is 
that  correct? — A.  Yes,  sir. 

Q.  How  long  after  this  inspection  held  in  front  of  the  barracks 
was  this  inspection  to  ascertain  the  amount  of  ammunition  each  man 
had,  other  than  that  in  his  belt? — A.  As  soon  as  the  men  could  get 
upstairs  and  get  their  boxes  and  belt  laid  both  the  box  and  the  belt  on 
the  bed  so  the  company  commander  could  inspect  the  cartridges. 

Q.  Were  both  the  boxes  and  the  belt  laid  out  on  the  bed  together? — 
A.  Yes,  sir. 

Q.  So  that  at  that  time  each  man  should  have  had  20  rounds? — ^A, 
Yes,  sir. 

Q.  Did  each  man  have  that? — A.  Yes,  sir. 

Q.  Did  you  ever  in  your  experience  as  a  soldier  and  as  a  first 
sergeant  know  of  men  having  odd  cartridges  in  their  possession  in 
their  lockers  or  anywhere  else  about  barracks? — A.  I  couldn't  answer 
that;  I  couldn't  say,  sir,  whether  I  have  or  not,  sir. 

Q.  Didn't  you  ever  know  of  any  enlisted  men  to  ever  have  a  few 
rounds  more  than  his  authorized  allowance  of  ammunition? — A.  I 
don't  remember,  sir. 

Q.  You  have  had  how  many  years'  service,  Sergeant  Frazier? — ^A. 
Fourteen  years. 
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By  associate  counsel : 

There  is  no  objection,  If  yoa  want  to  find  out  who  te  meant  by  "  he,** 

By  a  member  of  the  court : 

I  object  to  this  conversation  between  counsel. 

By  the  president  of  the  court : 

The  objection  was  to  the  form  of  the  question,  I  understand. 

By  counsel: 

Yes,  sir. 

Q.  Who  ran  the  rag  through  the  barrel  of  these  three  or  four  pieces 
that  were  selected  for  further  inspection  ? — A.  Captain  Lyon. 

Q.  Do  you  personally  know  the  result  of  that  ?  Did  you  see  any 
of  the  rags  after  they  were  run  through? — A.  Yes,  sir. 

Q.  How  did  they  seem  to  you  ? — A.  feeenicd  to  me  that  they  showed 
no  marks  of  any  powder  on  them. 

Q.  Did  you  look  at  them  carefully? — A.  No,  sir;  I  didn't  make  any 
inspection  of  them. 

Q.  So  you  are  not  prepared  to  state  whether  or  not  they  did  have 
any  powder  stains  on  them? — ^A.  I  didn't  see  any  on  the  rags, 

Q.  But  you  didn't  examine  them  closely? — A.  No,  sir. 

Q.  You  spoke  about  the  cartridges  that  the  men  carried:  did  they 
carry  10  cartridges  in  their  belt  ordinarily  and  10  in  their  McKeever 
cartridge  boxes? — A.  Yes,  sir. 

Q.  And  at  the  time  or  this  inspection  did  the  men  have  their 
McKeever  boxes  on  or  not? — A.  No,  sir. 

Q.  How  many  rounds  did  each  man  have  on  his  person  at  this 
time?— A.  Ten. 

Q.  Did  you  see  with  your  own  eyes  that  each  man  did  have  10 
rounds? — A.  Yes,  sir. 

Q.  And  no  more  and  no  less? — A.  Had  10  rounds;  that  was  all. 

Q.  And  there  was  inspection  made  later,  I  believe,  in  the  barracks, 
to  ascertain  how  many  cartridges  each  man  had  in  the  barracks;  is 
that  correct? — A.  Yes,  sir. 

Q.  How  long  after  this  inspection  held  in  front  of  the  barracks 
was  this  inspection  to  ascertain  the  amount  of  ammunition  each  man 
had,  other  than  that  in  his  belt? — ^A.  As  soon  as  the  men  could  get 
upstairs  and  get  their  boxes  and  belt  laid  both  the  box  and  the  belt  on 
the  bed  so  the  company  commander  could  inspect  the  cartridges. 

Q.  Were  both  the  boxes  and  the  belt  laid  out  on  the  bed  together? — 
A.  Yes,  sir. 

Q.  So  that  at  that  time  each  man  should  have  had  20  rounds? — ^A. 
Yes,  sir. 

Q.  Did  each  man  have  that  ? — A.  Yes,  sir. 

Q.  Did  you  ever  in  your  experience  as  a  soldier  and  as  a  first 
sergeant  know  of  men  naving  odd  cartridges  in  their  possession  in 
their  lockers  or  anywhere  else  about  barracks? — A.  I  couldn't  answer 
that;  I  couldn't  say,  sir,  whether  I  have  or  not,  sir. 

Q.  Didn't  you  ever  know  of  any  enlisted  men  to  ever  have  a  few 
rounds  more  than  his  authorized  allowance  of  ammunition? — A.  I 
don't  remember,  sir. 

Q.  You  have  had  how  many  years'  service,  Sergeant  Frazier? — ^A. 
Fourteen  years. 
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Q.  Were  you  there  when  the  barracks  were  first  unlocked  or  not? — 
A.  No,  sir;  I  was  not  there  when  they  were  first  unlocked.  I  was 
with  the  company. 

Q.  There  was  a  good  deal  of  confusion  at  the  time  you  reached  D 
Company  barracks  on  the  night  of  August  13  or  the  early  morning 
of  August  14,  was  there  not? — A.  Confosion — ^what  do  you  mean? 

Q.  I  mean  that  men  were  running  into  each  other  in  the  dark  or 
that  they  were  unable  to  find  things  that  belonged  to  them ;  that  some 
men  turned  out  with  arms  other  than  their  own,  some  men  not  fully 
dressed,  some  men  without  their  shoes.  Is  that  not  the  case?— A.  I 
don't  remember  seeing  anyone  without  their  shoes. 

Q.  Was  tiiere  not  a-  good  deal  of  confusion  in  and  about  the  bar- 
racks at  the  time  you  reached  it? — ^A.  Yes,  sir. 

Q.  And  there  seemed  to  be  a  good  deal  of  excitement? — ^A.  Yes, 
sir :  the  men  coming  downstairs  trying  to  get  in  line. 

Q.  Did  any  men  go  upstairs  to  get  more  clothing? — ^A.  I  don't  re- 
member; I  mow  I  went  upstairs  and  ordered  the  men  to  get  down 
as  quickly  as  possible. 

Q.  There  were  no  lights  in  the  barracks? — ^A.  Not  at  the  time  I 
got  to  the  barracks;  no,  sir. 

Q.  If  it  was  so  dark  outside  jou  had  to  get  within  3  feet,  more  or 
less,  of  a  man  in  order  to  distinguish  him,  it  would  be  pretty  hard 
inside  the  barracks  for  each  man  to  get  all  his  clothes  and  impossible 
for  him  to  be  sure  he  had  gotten  his  own  arms.    Is  that  not  correct? 

By  associate  counsel : 

I  object  to  the  question  on  the  ground  that  it  is  attempting  to  deUyer  an  argu- 
ment and  the  question  asked  the  jyltness  is  not  specific  and  not  covered  by  the 
direct  examination. 

Q.  Was  there  confusion  in  the  barracks  when  you  went  there? — A. 
I  met  several  coming  downstairs,  as  I  have  stated  before,  when  I  got 
to  the  company. 

Q.  Were  there  anv  men  upstairs? — ^A.  Yes,  sir. 

Q.  You  are  unable  to  give  us  an  idea  of  how  many  there  were? — 
A.  I  don't  know,  sir,  how  many  there  were. 

Q.  Do  you  suppose  that  a  quarter  of  the  company  or  half  of  the 
company  were  still  upstairs? — ^A.  I  could  not  make  any  suggestion 
about  that  at  all ;  I  know  there  were  some  men. 

Q.  And  you  could  hear  them  in  the  dark? — ^A.  I  could  see  them 
coming  downstairs. 

Q.  I  mean  inside  the  barrack  room  you  could  hear  them  fumbling 
around  trying  to  ffet  their  clothes  or  arms? — A.  Yes,  sir. 

Q.  Could  you  tSl  from  the  sounds  you  heard — the  men  talking  and 
so  on — at  the  time  that  they  were  having  a  good  deal  of  trouble 
getting  their  own  things? — ^A.  No,  sir;  couldn't  tell. 

Q.  The  upstairs  squad  room  has  a  staircase  in  front,  as  brought  out 
on  your  direct  examination.     Is  there  not  also  one  in  the  rear? 

By  associate  counsel : 

May  it  please  the  court,  I  beg  your  pardon  as  to  that  statement  that  you  make 
use  of  in  your  examination  of  the  witness.  I  challenge  the  statement.  It  is 
not  contained  in  the  direct  examination. 

Q.  Did  you  not  state  on  your  direct  examination — possibly,  how- 
ever, it  was  on  cross-examination,  I  am  not  certain — that  you  >\ciit 
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By  assistant  judge-advocate : 

Is  that  a  question  by  a  member?  If  so,  on  the  ground  that  the  court  Itself 
held  only  a  short  time  ago  that  such  evidence  was  inadmissible,  I  object  to-  it 
as  a  question  by  a  member. 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  judge- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  Instructed  by  the  court  to  announce  that  the  objection  is  sustained. 

Q.  While  this  inspection  of  guns  was  being  made  in  front  of  your 
barracks  about  6.30  a.  m.  August  14,  1906,  did  you  notice  a  carriage 

Eass  along  the  road  in  front  of  your  barracks?     If  so,  state,  if  you 
now,  who  were  in  that  carriage. — A.  I  don't  remember  whether  there 
was  any  passed  there  or  not,  sir. 

Mingo  Sanders,  a  witness  for  the  defense,  was  duly  sworn  and  tes« 
tified  as  follows : 

DIRECT   EXAMINATION. 
QUESTIONS    BY    THE    JUDGE-ADVOCATE. 

Q.  Please  state  your  name,  vour  residence,  and  present  occupa- 
tion.— A.  Mingo  Sanders;  late  first  sergeant  of  Company  B,  Twenty- 
fifth  Infantry.  My  residence  now  at  Washington,  D.  C.  I  am  here 
at  Sam  Houston  now. 

Q.  Have  you- any  occupation  at  present? — ^A.  Not  any,  sir. 

Q.  Do  you  know  the  accused?  If  so,  state  who  he  is. — A.  Maj. 
Charles  W.  Penrose,  of  the  Twenty-fifth  Infantry.  Major  of  the 
First  Battalion. 

QUESTIONS  BY  THE  ACCUSED. 

Q.  Sergeant,  how  long  have  you  been  in  actual  service  ? — A.  About 
twenty-five  years,  six  months,  and  seven  days. 

Q.  How  much  service  have  you  for  retirement? — A.  One  year,  five 
months,  and  twenty-three  days  to  retire  in,  with  double  time. 

Q.  That  is,  counting  your  war  service  double,  you  could  retire  if 
you  could  complete  one  year,  five  months,  and — r-A.  Twenty-three 
days;  yes,  sir. 

Q.  Where  has  your  service  been.  Sergeant,  in  what  regiments? — A. 
In  the  Twenty-fifth  Infantry,  Company  B,  the  whole  entire  term  of 
enlistment. 

Q.  How  long  were  you  first  sergeant  of  B  Company,  Sergeant  ? — A. 
I  was  appointed  first  sergeant  of  Company  B  the  3d  of  February^ 
1900,atSubig,P.L 

Q.  What  portion  of  your  service  previous  to  that  was  as  a  non- 
commissioned officer? — A.  I  was  appointed  corporal  about  the  1st 
of  September,  1883;  I  was  appointed  sergeant  the  1st  of  May,  1891. 

Q.  Then,  you  were  continuously  a  noncommissioned  officer  fi'om 
the  time  you  were  appointed  a  corporal  ? — A.  Yes,  sir. 

Q.  You  served  with  your  regiment  in  Cuba  and  in  the  Philippines, 
did  you.  Sergeant? — A.  Yes,  sir. 

Q.  And  went  down  with  the  first  expedition  to  Cuba? — ^A.  Yes^ 
sir. 
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that  list  this  morning.  There  were  four  who  were  to  leave  Washington  to- 
morrow, and  If  there  is  no  objection  we  would  like  the  judge-advocate  to  request 
that  those  witnesses  be  hurried  along  as  much  as  possible.  That  list,  having 
just  been  found.  Is  Howard,  McCurdy,  Ash,  and  Madison. 

The  judge-advocate: 

If  the  counsel  will  kindly  write  a  telegram,  I  will  see  that  it  goes  on  the  wire 
at  once. 

Counsel  for  the  accused : 

If  we  may  have  just  a  few  minutes*  recess,  we  will  formulate  one. 

The  presiding  oflScer: 
Very  well. 

The  court  then  took  a  recess  until  2.15  p.  m.,  at  which  hour  the 
members  of  the  court,  the  judge-advocates,  the  accused,  his  counsel, 
and  the  reporter  resumed  their  seats. 

Mingo  Sanders,  a  witness  for  the  defense,  was  reminded  that  he 
was  still  under  oath,  and  further  testified  as  follows : 

DIRECT  examination  CONTINUED. 
QUESTIONS  BY  COUNSEL  FOB  THE  ACCUSED. 

Q.  Sergeant,  were  you  stationed  in  Brownsville  in  the  month  of 
August  last  ? — A.  Yes,  sir. 

Q.  You  were  there  on  the  13th  of  August,  were  you? — ^A.  Yes,  sir. 

Q.  Did  you  receive  any  unusual  order  that  afternoon? — ^A.  I  re- 
ceived orders  about  between  4  and  5,  I  judge;  it  might  have  been  a 
little  sooner  or  later. 

Q.  What  were  those  orders.  Sergeant,  and  whom  did  you  receive 
them  from? — A.  Lieutenant  Lawrason.  Lieut.  George  C.  Lawrason 
came  over  to  the  company  and  asked  me  whether  there  were  any 
men  on  pass  or  not.  I  told  him,  "  No.  sir."  He  said,  "  Send  me  two 
responsible  noncommissioned  officers. '  I  sent  him  Sergt.  Walker 
McCurdy  and  Corpl.  Wade  H.  Watlington;  he  gave  them  instruc- 
tions "  to  go  all  over  the  town ;  if  you  see  any  men  that  belong  to 
B  Company,  tell  them  to  come  to  the  quarters  at  once,"  and  stated 
to  me  to  publish  on  retreat  that  no  men  would  be  allowed  in  town 
after  8  o'clock.  I  told  him,  "  Yes,  sir,"  and  I  performed  that  part 
of  the  duty;  at  retreat  I  published  the  order  oy  orders  of  Major 
Penrose. 

Q.  Sergeant,  where  did  you  live  at  Brownsville — with  the  company, 
or  were  you  a  married  man  ? — A.  I  was  married ;  I  lived  about  400 
or  500  feet,  I  judge,  a  little  east  of  the  barracks,  in  the  noncommis- 
sioned officers'  quarters. 

Q.  That  was  m  the  same  row  of  quarters  where  the  first  sergeant  of 
p)  Company  HvchI  ? — A.  Yes,  sir. 

Q.  Wlio  else  live,d  there,  ir  anybody? — A.  Sergeant  Brawner  lived 
I  the  center  quarters;  I  lived  on  the  left,  Frazier  on  the  right,  and 
Jrawner  in  the  center  of  C  Companjr. 

Q,  Now,  were  you  waked  up  during  the  night  of  August  13  and 
14!  Tf  so,  about  what  time? — ^A.  I  judge  about  12  o'clock.  Mrs. 
"  iwner  was  hammering  on  the  door;  my  wife  woke  a  little  before 
ind  she  claimed  there  were  a  fire  out  here.    My  wife  run  to  the 
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Q.  You  are  positive  about  that? — ^A.  Yes,  sir. 

Q.  Might  not  there  have  been  Krag-Jorcensens? — ^A.  No,  sir. 

Q.  You  are  sure  that  they  were  Winchesters,  and  I  believe  you 
said  there  might  have  been  some  Mausers? — ^A.  They  were  mixed 
arms,  sir. 

Q.  Though  you  are  sure  there  wasn't  any  Springfields,  model 
1903?— A.  Yes,  sir. 

Q.  Can  you  tell  the  difference  in  the  soimd  of  a  bullet  when  it 
comes  through  the  air — ^whether  it  is  a  lead  bullet  or  steel-jacketed 
bullet  from  a  high-power  rifle? — ^A.  The  steel- jacketed  have  a  keen 
sound. 

Q.  About  what  caliber  were  these  Winchester  bullets  that  came 
over  your  head?  Were  they  30-30,  38-55,  or  40-60,  or  what?— A. 
Well,  I  judge  they  were  all  the  way,  I  will  say,  30-30  to  a  40-60. 

Q.  Which  kind  were  there  most  of? — ^A.  Well,  I  couldn't  tell  ex- 
actly which  kind  the  most  was  from. 

Q.  Well,  about  how  many  30-30  Winchesters  do  you  think  there 
were? — ^A.  I  couldn't  tell  that  exactly. 

Q.  Do  you  think  there  were  five,  or  what  nimiber? — ^A.  I  know 
there  were  mixed  arms. 

Q.  Were  there  any  pistol  shots  among  these? — ^A.  There  were  pistol 
shots  in  the  town. 

Q.  Were  any  of  these  bullets  that  came  over  your  head  pistol  bul- 
lets?— ^A.  I  couldn't  say  exactly,  but  I  suppose  there  was  .45 's.^ 

Q.  Can  you  distinguish  the  class  of  firearms  that  were  used  in  that 
shooting?  Can  you  distingiiish  between  the  report  of  different  kinds 
of  rifles  and  pistols? — A.  There  were  mixed  arms  fired,  and  I  could 
distin^ish  the  different  soimds  of  the  rifles. 

Q.  Now,  did  you  hear  a  report  among  those  that  sounded  like  a 
Remingtion  ? — ^A.  There  could  be  a  Remington  amongst  them. 

Q.  Did  you  or  did  you  not  ? — ^A.  There  was  some  sound  just  like  a 
Remington ;  had  a  very  broad  sound. 

Q.  ^d  you  were  sure  there  were  some  that  soimded  like  Mau- 
sers?— ^A.  Yes,  sir. 

Q.  And  those  are  different  from  Remingtons  in  sound? — ^A.  Yes, 
sir.    We  are  speaking  of  the  report  of  the  gun  now,  sir. 

Q.  Yes;  but  with  reference  to  these  bullets,  could  you  tell  the  dif- 
ference between  a  Remington  bullet  and  a  Mauser  bullet  coming 
through  the  air?  That  is,  the  old  style  lead  Remington  bullet? — ^A. 
Yes,  sir. 

Q.  You  can  tell  the  difference  between  a  high-power  bullet — ^rather, 
a  bullet  fired  from  a  high-power  rifle — and  one  from  an  ordinary 
hunting  rifle  using  black  powder? — A.  I  answer  that  question  again, 
sir 

Q.  You  want  to  answer  it  again? — ^A.  I  previously  answered  that 
question ;  yes,  sir. 

Q.  Now,  the  bullets  that  are  shot  from  a  Winchester  rifle  and  a 
Remington  rifle — do  they  make  a  different  sound? — ^A.*The  Reming- 
ton has — yes,  sir. 

Q.  What  is  the  difference? — ^A.  The  difference  is  that  the  Reming- 
tons have  more  of  a  louder  sound  than  the  Winchesters  do. 

Q.  Doesn't  it  depend  upon  the  caliber  of  the  Winchester? — ^A. 
That  is  as  I  stated  before;  it  depends  on  the  calibear  of  the  gun. 
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Q.  I  will  not  read  to  you  any  extract  at  present,  but  I  will  merely 
ask  you  whether  you  ever  informed  Senator  Foster,  when  you  were 
testifying  before  the  Senate  committee  last  month,  that  you  could 
readily  tell  a  Mauser  or  a  Winchester  or  a  Remington?  This  is  in 
answer  to  a  question  as  to  whether  you  could  distinguish  the  firearm 
from  which  a  bullet  is  fired  by  the  sound  of  the  bullet  itself. 

Counsel  for  the  accused : 

I  am  going  to  object  to  that,  unless  he  reads  the  whole  answer,  and  then  he 
must  state  specifically  what  he  intends  to  do  with  it  We  object  to  any  quota- 
tion that  is  not  a  complete  quotation  so  as  to  give  the  witness  a  full  knowledge 
of  what  you  are  going  to  do.  In  order  to  get  at  that,  we  will  object  to  their 
going  into  the  Senate  document  at  all.  It  is  not  a  part  and  parcel  of  this 
investigation. 

The  assistant  judge-advocate: 

The  counsel  has  very  truly  remarked  that  the  Senate  document  Is  not  a  part 
and  parcel  of  this,  but  this  document  contains  many  statements — in  fact,  about 
30  and  40  pages  of  questions  and  answers — and  the  questions  were  asked  to  this 
witness  and  the  answers  were  made  by  him  about  three  weeks  ago,  and  if  it 
can  be  shown  that  he  makes  statements  at  present  decidedly  different  from  those 
he  made  two  or  three  weeks  ago,  and  if  they  differ  from  those  he  made  at  that 
time,  it  appears  to  me  that  it  is  absolutely  relevant,  and  I  request  a  ruling  of 
the  court  as  to  whether  or  not  the  prosecution  is  to  be  allowed  to  prove  previous 
inconsistent  statements  and  to  question  the  witness  upon  them  in  order  to  test 
his  veracity. 

Counsel  for  the  accused : 

Before  this  is  ruled  upon  I  would  ask  that  the  witness  be  read  what  he 
expects  to  disprove,  in  order  to  show  an  inconsistent  statement  in  regard  to  it 

The  presiding  officer  : 

This  is  a  former  statement — this  touches  the  former  statement  made  by  the 
witness? 

The  assistant  judge-advocate: 

Yes,  sir. 

Counsel  for  the  accused : 

We  ask  to  have  the  present  record  read,  and  that  the  counsel  state  what  he 
expects  to  show,  an  inconsistent  statement  concerning 

The  assistant  judge-advocate : 

Does  the  court  desire  that  I  read  some  of  these  questions  and  answers? 

The  presiding  officer : 

Yes,  sir. 

Counsel  for  the  accused : 

What  we  want  now  is  to  have  our  own  record  read  and  have  the  Judge* 
advocate  state  what  statement  is  inconsistent  that  he  expects  to  disprove. 

The  presiding  officer : 

What  statements  he  expects  to  find  at  variance? 

Counsel  for  the  accused : 

Yes,  sir. 

The  presiding  officer : 

Please  read  the  direct  testimony  that  you  desire  to  touch  upozL 
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Assistant  judge-advocate : 

I  wish  to  read  to  the  witness  the  question  and  answer  that  he  made  before 
the  Senate  committee  with  reference  to  his  identification  of  the  sound,  or,  rather, 
the  identification  of  these  bullets  by  the  sounds  they  made  as  they  whistled 
through  the  air,  and  to  merely  ask  him  whether  or  not  he  made  such  statements. 

Counsel  for  the  accused : 

Now,  may  it  please  the  court,  in  order  to  get  it  in  the  record,  I  will  state 
that  as  we  conceive  the  law  to  be,  I  will  read  to  you  from  McKelvey  on  Evi- 
dence, under  the  subject  of  "  Scope  of  cross-examination."  (Counsel  here 
read  from  page  — ,  beginning  with  the  words  "  the  doctrine  generally  adopted 
by  the  American  courts,"  and  ending  with  the  words  "  confined  to  the  methods 
of  the  direct  examination.").  Now,  under  that  rule,  and  this  being  clearly  ex- 
pert testimony  and  not  brought  out  by  the  direct  examination,  he  is  bound  by 
what  that  witness  stated  on  direct  examination  and  can  not  dispute  it  by  other 
statements.  That  is  our  contention.  We  repeat,  however,  that  we  want  to 
know  what  particular  statements  in  direct  examination  he  expects  to  disprove. 

The  assistant  judge-advocate: 

May  it  please  the  court,  I  do  not  think  that  the  prosecution  has  touched  upon 
any  new  matters.  They  merely  have  asked  the  witness  to  describe  with  more 
particularity  the  bullets  that  he  heard  that  night,  and  which  he  claimed  be- 
fore the  Senate  committee  that  he  was  able  to  identify  and  that  he  was  certain 
that  they  were  particular  kinds  of  bullets.  Now,  it  is  a  small  point,  but  it  tends 
to  show  that  this  witness  has  certainly  very  wonderful  powers  of  observation. 

Counsel  for  the  accused : 

We  object  to  that.  Now,  may  it  please  the  court,  that  is  a  discussion  that  is 
going  beyond  the  bounds.  It  is  criticising  the  witness  on  points  on  which  we 
claim  he  is  his  witness,  and  if  he  wants  that  brought  out  he  can  get  anybody  that 
served  in  the  Philippine  Islands ;  they  were  able  to  distinguish  the  sound  of  the 
Remington  from  the  Mauser  and  the  Mauser  from  the  Krag.  There  wasn't  a 
day  that  we  didn't  hear  that,  and  we  again  ask  that  we  be  informed  what 
specific  statements  he  expects  to  disprove. 

The  assistant  judge-advocate: 

May  it  please  the  court,  I  don't  see  how  I  can  be  any  more  definite  than  I 
have  been  in  this  matter  as  to  what  particular  statements  of  this  witness  I 
intend  to  throw  a  little  more  light  upon.    The  record  is  here. 

(At  request  of  the  assistant  judge-advocate  the  reporter  read  the 
question  objected  to,  as  follows : 

"  Q.  I  will  not  read  to  you  any  extract  at  present,  but  I  will  merely 
ask  you  whether  you  ever  informed  Senator  Foster,  when  you  were 
testifying  before  the  Senate  committee  last  month,  that  you  could 
readily  tell  a  Mauser  or  a  Winchester  or  a  Remington?  This  is  in 
answer  to  a  question  as  to  whether  you  could  distinguish  the  firearm 
from  which  a  bullet  is  fired  by  the  sound  of  the  bullet  itself.") 

Q.  I  would  like  to  add  to  that  question  this:  Your  complete  answer 
is  «  It  was " 

Associate  counsel  for  the  accused: 

I  object  to  that.  Any  correction  that  you  want  to  make  In  that  to  perfectly 
legitimate,  may  it  please  the  court.  I  think  that  is  admissible,  but  anything 
further  pending  this  objection  l)eing  ruled  upon  by  the  court  is  inadmissible. 

The  assistant  judge-advocate: 

The  only  thing,  may  it  please  the  court,  was  that  I  hadn't  quoted  the  wit- 
ness's entire  answer  to  that  question.  If  the  defense  is  willing  to  let  it  go  as 
it  is,  I  am  perfectly  willing. 

Counsel  for  the  accused : 

May  it  please  the  court,  may  we  have  the  record  read  as  to  what  specifle 
statements  he  expects  to  show  were  inconsistent    I  think  we  are  entitled  to  that 
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Q.  AVlio  was  it  uttered  these  words  or  gave  this  command? — ^A. 
Lieutenant  Grier. 

Q.  You  are  sure  it  was  Lieutenant  Grier  and  not  Captain  Lyon 
or  Lieutenant  Lawrason  or  some  one  else? — ^A.  I  am  sure  it  was 
Lieutenant  Grier. 

Q.  And  you  heard  him  give  the  order  to  break  open — quote  that 
order  again;  what  were  his  exact  words? 

Associate  counsel  for  the  accused : 

May  it  please  the  court,  I  object  to  this  examination,  on  the  grounds  that 
it  is  not  covered  by  the  direct  examination.  The  assistant  Judge-advocate  has 
induced  the  witness  to  say  that  he  heard  some  officer  say  something  out 
there,  and  that  he  was  Lieutenant  Grier;  now,  he  is  going  into  the  cross- 
examination  on  what  Lieutenant  Grier  said  and  as  to  whether  or  not  this  wit- 
ness is  sure  he  said  it.  That  is  an  example,  may  it  please  the  court,  of  the 
attempt  to  go  into  collateral  matters,  and  it  is  going  to  extend  this  investiga- 
tion to  an  unreasonable  length,  and  I  object  to  it  on  that  ground. 

Assistant  judge-advocate: 

The  reason  for  asking  that  question  was  that,  from  Lieutenant  Grler's  testi- 
mony, as  I  remember  it — I  haven't  seen  the  record  lately — he  himself  stated 
that  he  gave  no  orders  as  to  the  breaking  open  of  these  gun  racks,  as  I  remem- 
ber it,  and  in  reading  over  this  Senate  document  I  noticed  where  this  witness 
had  stated  he  heard  Lieutenant  Grier  give  that  order. 

Counsel  for  the  accused : 

Then,  may  it  please  the  court,  the  proper  way  to  dispute  that  is  by  this 
witness  as  his  own  and  not  on  cross-examination,  and  therefore  we  object  to  it 

Assistant  judge-advocate: 

It  seems  to  me  that  if  the  fact  is  brought  out  by  the  defense  that  a  witness 
was  awakened  at  a  certain  time,  under  certain  conditions,  ran  by  a  certain 
route  to  a  certain  place,  and  there  found  things  in  a  certain  condition,  as 
stated  by  him  that  things  happened,  practically  at  the  same  time,  and  that 
formed  a  part  of  the  whole,  are  not  collateral,  but  are  pertinent  and 
relevant 

The  presiding  officer : 

Do  I  understand  that  this  question  you  asked  is  upon  that  or  upon  the  Senate 
examination? 

Counsel  for  the  accused : 

It  is  from  the  Senate  examination,  may  it  please  the  court,  and  it  is  what  we 
are  objecting  to.  There  are  60  pages  of  the  Senate  matter  that  the  counsel 
is  using  as  a  basis  for  cross-examination,  which  is  improper.  The  only  basis 
of  cross-examination  is  what  this  witness  has  testified  to  on  direct  examination, 
and  it  is  what  the  court  has  ruled  on  as  being  inadmissible. 

The  assistant  judge-advocate: 

May  it  please  the  court,  I  think  there  is  no  difference  whatever  in  my  using 
the  testimony  of  this  witness  as  given  before  the  Senate  Committee  a  few 
weeks  ago ;  I  think  there  is  no  difference  in  the  propriety  or  impropriety  of  it 
than  there  was  of  the  other  side  using  previous  statements  made  by  wit- 
nesses of  the  prosecution.  It  is  six  in  one  and  half  a  dozen  of  the  other,  and 
they  are  all  previous  statements;  and  if  there  are  inconsistent  statements 
therein,  the  witness  can  be  asked  about  them;  and  if,  in  reading  over  those 
statements,  something  is  learned  that  throws  light  on  other  points  and  if  the 
entire  subject  is  covered  by  the  defense  in  Its  direct  examination,  it  seems  to 
me  that  the  prosecution  has  a  right  on  cross-examination  to  go  into  those  things 
and  clear  up  some  of  those  points. 

The  presiding  officer  :• 

The  ruling  of  the  court  the  other  day  was  that  it  was  pertinent  to  use  such 
evidence  in  order  to  clear  up,  I  believe,  any  point  that  was  obscure,  was  it  not? 
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Q.  Those  were  the  only  four  men  absent  at  that  time? — ^A.  Yes,  sir. 

Q.  How  many  men  were  there  on  guard  from  B  Company  that 
night? — ^A.  Seven. 

Q.  So  that  altogether  there  were  eleven  men  absent  from  the  com- 
pany; is  that  correct? — ^A.  That  is  correct,  sir. 

Q.  Were  any  in  the  hospital? — ^A.  Two  sick  in  the  hospital. 

Q.  So  that  makes  13? — ^A.  Thirteen  men  were  absent,  exactly;  7  on 
guard,  4  absent  is  11,  2  sick  in  the  hospital,  13. 

Q.  Any  in  the  guardhouse? — A.  None  in  the  guardhouse. 

Q.  Any  on  detached  service? — ^A.  One  on  detached  service,  Artifi- 
cer Jones,  but  he  wasn't  present  at  Brownsville. 

Q.  Did  I  understand  'you  to  say  that  when  B  Company  was 
marched  out  and  took  up  its  position  along  the  wall,  that  at  that  time 
D  Company,  under  Captain  Lyon,  was  making  its  patrol  uptown? — 
A.  Yes,  sir ;  going  out  to  patrol  uptown. 

Q.  Were  thej  just  going  out  or  had  they  gone  out? — ^A.  I  think 
they  were  outside  the  gate  in  the  main  street  going  up  the  street.  I 
am  not  positive  about  that^  but  I  think  so. 

Q.  Was  C  Company  still  drawn  up  in  front  of  its  quarters  when 
vou  left  the  front  of  B  Company  quarters  with  B  Company? — ^A. 
1  don't  know,  sir,  anjrthing  about  C  Company  after  I  passed  it. 

Q.  Which  way  did  the  companv — that  is.  Company  B — ^march 
from  the  front  of  the  barracks  to  the  wall?  Did  it  pass  by  the  east 
or  the  west  end  of  B  Company  barracks? — ^A.  The  west  end. 

Q.  So  that  you  would  have  seen  Company  D  if  it  had  been  between 
B  and  D  Company  barracks  or  right  near  D  Company,  would  you? — 
A.  I  am  not  positive  about  D  Company,  about  its  exact  whereabouts. 

Q.  They  were  not,  however,  right  close  to  the  lights  at  the  garrison 
gate  or  had  they  gone  outside? — A.  I  do  not  mow,  sir,  the  exact 
whereabouts  of  D  ODmpany. 

Q.  What  was  the  basis  of  your  statement  that  you  believed  they 
had  gone  uptown  on  this  patrol? — ^A.  I  am  sure  of  this  much,  that 
D  Company  did  so  and  patrol  the  town;  I  know  that  to  be  a 
fact  that  they  did  do  that. 

Q.  Did  you  assist  in  issuing  ammunition  that  night? — ^A.  No,  sir; 
I  issued  the  ammunition,  sir. 

Q.  Was  this  box  of  ammunition  a  full  original  package? — ^A.  Yes, 
sir:  1,200  rounds  in  packages. 

Q.  There  are  20  bandoleers,  I  believe,  in  each  box,  and  there  are 
60  rounds  in  each  bandoleer? — A.  About  20.  There  is  1,200  to  the 
box,  about  20  bandoleers ;  there  are  60  rounds  to  each  bandoleer. 

Q.  How  many  bandoleers  were  left  in  this  box  after  you  finished? 
Did  you  notice  f — A.  I  didn't  notice. 

Q.  WTiether  it  was  half  full  or  only  2  or  3  left  in  it?— A.  I  don't 
know,  sir ;  I  didn't  notice  to  see  how  many  were  left  in  it. 

Q.  When  you  first  went  to  your  room  at  the  barracks  and  got  your 
rifle,  how  many  minutes  was  that  after  the  call  to  arms  ? — ^A.  I  guess 
about  five  or  six  minutes — something  like  about  ten  minutes  total. 
T  suppose  from  eight  to  ten  minutes  entire  time. 

Q.  That  is  the  entire  time  from  the  time  you  first  heard  call  to 
arms  until ^A.  Until  I  completed  calling  my  roll. 

Q.  Did  you  ever  state  to  Senator  Warner  in  reply  to  the  question, 
*•  You  first  went  to  your  room  and  got  your  gun?    Answer.  I  did, 
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point  was  brought  out  on  direct  examination,  that  he  reported  having  heard 
the  whistling  of  the  bullets  to  Major  Penrose  very  soon  after  the  firing  was 
over 

Counsel  for  the  accused: 

The  page,  please? 

The  assistant  judge-advocate : 

Three  hundred  and  fourteen.  And  what  is  shown  in  these  two  questions 
and  answers,  though  it  is  not  entirely  clear  on  the  subject,  still  it  seems  to  me 
to  contradict  that  statement 

Counsel  for  the  accused : 

I  have  read,  may  it  please  the  court,  that  evidence  very  fully  and  fairly, 
and  we  maintain  that  there  is  absolutely  no  conflict  in  his  statement  whatever, 
and  we  are  perfectly  willing  to  have  the  court  examine  the  document  to  see 
that  we  are  stating  the  thing  fairly.  The  witness  did  state  that  he  reported 
to  Major  Penrose,  and  so  stated  there,  perhaps,  but  there  is  no  conflict  in  it 
whatever.  If  the  whole  examination  of  that  witness  at  that  time  is  examined, 
I  think,  by  the  prosecution,  they  will  admit  my  statement  is  correct 

The  assistant  judge-advocate : 

May  it  please  the  court,  in  these  two  questions  and  answers  there  is  no  state- 
ment that  this  was  the  first  report  he  made  to  Major  Penrose,  but  from  the 
line  of  the  examination  and  from  questions  that  appear  later,  the  natural 
inference  was,  or  is,  it  seems  to  me,  that  the  first  time  ttie  witness  reported  the 
hearing  of  these  bullets  was  when  he  reported  to  Major  Penrose  the  next  day, 
and  not  that  evening.  I  can  find  nothing  in  his  testimony  to  show  that  he 
reported  the  facts  to  Major  Penrose  on  or  about  the  time  of  the  shooting,  and 
the  only  time  that  I  can  find  in  here  when  he  claims  to  have  reported  this, 
other  than  before  the  Senate  committee,  or,  as  stated  in  these  two  questions, 
some  time  after  the  shooting. 

Counsel  for  the  accused : 

I  challenge  the  gentleman  to  read  a  single  line  in  that  to  show  that  this 
witness  stated  he  made  any  such  statement  the  next  day — a  single  line. 

The  assistant  judge-advocate : 

With  the  permission  of  the  court,  I  will  read  these  two  questions  and— ^ 

Counsel  for  the  accused : 

We  object  to  it  being  read  and  ask  a  ruling  of  the  court 

The  assistant  judge-advocate : 

May  it  please  the  court,  I  scarcely  see  how  I  can  produce  the  single  line 
unless  the  court  permits  me  to  read  the  questions  and  answers. 

The  presiding  officer : 

The  question  is  that  they  are  objecting  to  it  being  read  so  that  it  won't  go  on 
record  until  the  objection  is  ruled  on. 

The  assistant  judge-advocate : 

With  the  permission  of  the  court  I  will  show  this  to  counseL 

The  presiding  officer : 

Very  well. 

The  assistant  judge-advocate: 

May  it  please  the  court,  the  witness  has  just  made  a  statement  with  refer- 
ence to  the  first  occasion  he  reported  this  to  Major  Penrose.  I  can  find  nothing 
in  his  testimony  or  I  can  find  no  claim  made  by  him  in  his  testimony  before 
the  Senate  committee  or  elsewhere  that  he  made  the  report  at  such  time.  This 
is  the  first  time,  so  far  as  I  know,  that  it  has  been  brought  out  and  from  the 
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Counsel  for  the  accused : 

Now,  may  it  please  tbe  court,  that  is  the  contention  of  the  defense ;  he  never 
was  asked  that  question,  and  the  Judge-advocate,  may  it  please  the  court,  has 
started  to  inject  as  a  part  of  this  time  a  question  that  don't,  and  clearly  don't, 
relate  to  that  at  all,  and  it  is  manifestly  unfair  to  the  witness. 

The  assistant  judge-advocate: 

May  it  please  the  court,  it  all  depends  on  the  Interpretation  of  these  two 
questions  and  as  to  whether  the  word  "  then  "  in  the  second  question  relates  to 
a  time  stated  in  the  first  question  or  not,  and  I  respectfully  request  a  ruling 
of  the  court  as  to  whether  or  not  the  prosecution  Is  to  be  permitted  to  read 
these  two  questions  and  their  answers  in  open  court  and  ask  the  witness 
whether  he  didn't  make  that  statement ;  and  if  he  acknowledges  that  he  did  and 
can  explain  the  seeming  discrepancy,  well  and  good,  but  I  think  at  any  rate 
we  are  entitled  to  have  them  read. 

The  accused,  his  counsel,  the  judge-advocates,  the  reporter,  and  the 
witness  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows : 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  be 
not  sustained.    The  questions  and  answers  may  be  read. 

The  assistant  judge-advocate: 

In  order,  may  it  please  the  court,  to  make  this  thoroughly  plain.  Instead  of 
just  reading  the  preceding  question  to  the  one  that  has  particular  reference  to 
Major  Penrose  and  his  report,  I  will  read  three  or  four  questions  preceding  that, 
in  order  to  enable  the  court  to  get  the  context 

Q.  Now,  Sergeant,  I  want  to  ask  you  whether,  when  you  testified 
on  the  date  mentioned,  before  the  Senate  committee  and  were  ques- 
tioned particularly  by  Senator  Warner,  whether  or  not  the  questions 
which  I  am  about  to  read  were  asked  you  and  whether  you  answered 

them  as  I  read  them  to  you A.  I  would  like  to  understand  you 

thoroughly,  sir.    The  question  that  you  read 

Q.  I  will  read  you  the  series  of  questions  and  answers  propounded 
on  pages  313  and  314  of  the  report  of  the  Senate  committee  on  the 
"Anray  at  Brownsville,"  which  is  believed  to  be  a  true  copy  of  your 

Questions  and  answers  at  that  time.    Then  I  will  ask  you  whether 
kose  questions  are  correctly  given. — ^A.  I  would  like  for  you  to  read 
each  question  and  then  ask  me. 

Q.  Very  good.  "  Q.  What  was  the  impression  upon  your  mind 
at  the  time  as  to  who  did  the  shooting?  Ajuswer.  The  impression  on 
my  mind  at  that  time  about  the  shooting,  I  don't  know  what  it  would 
be;  I  couldn't  think  any  one  thing,  because  the  shooting  were  all 
mixed  arms " 

Associate  counsel  for  the  accused : 

May  it  please  the  court,  the  ruling  of  the  court  is  that  these  two  questions 
and  answers  that  the  assistant  judge-advocate  asked  to  read  that  he  be  per- 
mitted to  read  them  and  not  that  he  be  permitted  to  read,  beginning  at  the 
top  of  another  page,  a  lot  of  questions  and  answers  that  were  asked  him  and 
answered  by  him.  It  isn't  an  examination  of  Senator  Warner  on  certain  state- 
ments he  has  made  before  other  committees,  but  it  is  a  sort  of  disjointed  exami- 
nation on  various  statements  that  he  has  made.  The  request  of  the  Judge- 
advocate  was  that  he  be  permitted  to  ask  him  two  questions  on  page  314  and 
that  the  answers  be  read,  and  that  it  be  received  by  the  court  to  enable  the 
court  to  make  up  its  mind  to  see  whether  there  is  any  inconsistency  between 
those  questions  and  the  testimony  he  has  given  to-day;  and  I  ask  that  he  be 
Ihnited  in  it  in  accordance  with  the  ruling  of  the  court 


Mar.  12, 1907.]  AFFRAY  AT   BROWNSVILLE,  TEXAS.  931 

Q.  Did  3'oii  make  out  an  affidavit,  or  did  you  sign  an  affidavit 
about  the  24th  of  November,  1906,  at  Fort  Kex^o,  mat  was  taken 
before  or  with  the  assistance  of  a  member  of  the  Constitution 
League  ? 

Counsel  for  the  accused : 

That  has  nothing  to  do  whatever  with  this  unless  he  can  show  that  it  has 
some  purpose — if  he  can  show  some  recognized  legitimate  purpose  In  bringing 
It  -out,  we  won't  object  to  It 

The  assistant  judge-advocate: 

If  the  court  desires  me  to  announce  the  purpose  of  this,  I  wish  to  state  that 
the  witness  has  testified  on  direct  examination  that  he  made  this  report  with 
reference  to  the  bullets  whistling  over  his  head  to  Major  Penrose  very  shortly 
after  the  close  of  the  shooting ;  the  next  time  there  Is  any  record  of  his  having 
made  any  statement  of  this  kind 

Counsel  for  the  accused : 

We  object  to  that.  Now,  may  it  please  the  court,  he  stated  distinctly  that  he 
has  made  no  other  report  to  any  person,  and  If  the  purpose  Is  to  dispute  that 
statement  we  will  not  interpose  any  objection,  but  we  do  object  to  the  Injection 
of  any  other  statement,  unless  it  is  for  the  purpose  of  contradiction. 

The  assistant  judge-advocate: 

It  seems  to  me  just  as  important  to  find  out  from  a  witness  why  he  omitted  to 
state  certain  essential  facts  when  he  was  being  questioned  on  a  matter  at  a 
number  of  different  times,  why,  I  repeat,  he  neglected  to  state  these  facts  at 
those  times  when  he  was  given  opportunity  to  state  them,  and  when  In  one 
Instance,  at  least,  and  I  believe  two,  he  knew  that  the  investigations  were 
friendly  Investigations  and  were  being  made  with  a  view  to  presenting  the 
soldiers'  side  of  the  affair. 

Counsel  for  the  accused: 

We  object  to  any  further  argument  on  that  proposition.  We  are  entitled  to 
know  his  purpose ;  if  it  is  for  the  purpose  of  contradiction  It  Is  admissible. 

The  assistant  judge-advocate: 

It  is  for  the  purpose  of  endeavoring  to  get  from  the  witness  an  explaiiatlon 
as  to  why  he  never  made  any  claim  about  hearing  bullets  going  toward  the 
direction  of  the  post  at  any  time  between  the  time  when  he  now  claims  he 
reported  to  Major  Penrose  and  a  couple  of  weeks  ago,  when  he  testified  before 
the  Senate  committee. 

Counsel  for  the  accused: 
We  object  to  It 

The  accused,  his  counsel,  the  judge-advocates,  the  reporter,  and  the 
witness  then  withdrew  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  la  not 
sustained. 

Q.  (Question  was  read  by  the  reporter.) 

A.  1  did  sign  an  affidavit. 

Q.  Did  vou  state  anything  in  that  affidavit  with  reference  to  having 
heard  bullets  whistling  overhead  while  you  were  on  the  way  from 
your  quarters  to  the  barracks  ? — A.  No,  sir. 

Q.  Did  you  ever  state  to  any  one  the  fact  of  having  heard  bullets 
whistle  overhead,  other  than  the  time  you  reported  to  Major  Pen- 
rose  A.  No,  sir. 

Q.  On  the  night  of  August  13,  and  the  day  that  you  testified  before 

S.  Doc.  402,  60-1,  pt  2 60 
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REDIRECT  EXAMINATION* 

QUESTIONS  BT  COUNSEL  TOB  THE  AOOUSED. 

Q.  Sergeant,  tell  the  court  under  what  circumstances  this  affidavit 
bv  the  so-called  Constitution  League  was  taken. — ^A.  When  I  were 
about  to  leave  the  post  there  was  a  man  came  over  to  the  barracks 
and  said,  "They  want  you  over  at  D  Company;"  I  said,  "For 
what:"  he  said,  "There  is  a  lawver  over  there  mat  wants  to  see 

Jou ;"  I  said,  "  Me,"  and  he  said, "  Yes ;"  I  said  "  You  go  back  and  tell 
im  that  I  haven't  got  time;  I  have  got  to  leave  on  uie  1.50  train;" 
I  think  that  is  the  time;  "  I  have  bought  my  ticket  and  I  have  got  my 
wife  packed  up  and  readv  to  leave,  and  I  am  going  to  leave.'^  And 
he  went  away  and  came  back  and  said,  "  Come  over  a  few  minutes; 


I  want  to  see  you,"  and  I  got  over  there  and  he  said,  "  I  want  to  take 
your  affidavit;"  I  said,  "I  haven't  got  time  to  fool  with  that;  you 
will  have  to  see  me  later;"  he  saidj  "It  won't  take  long,"  and  I  said, 
"  Do  it,"  and  I  said.  "  I  will  state  it  in  a  brief  manner,"  and  before  I 
got  through  my  wire  was  waiting  at  the  door  and  hollering  at  me  to 
come  on  and  I  told  them  "  good-bye,"  and  signed  a  place  for  them  to 
attach  the  affidavit  on  it,  and  left.    That  was  my  reasons. 

Q.  You  were  examined  by  others,  were  you  not? — A.  Yes,  sir. 

Q.  By  General  Garlington? — A.  Yes,  sir. 

Q.  Did  he  ask  you  anything  about  the  case  at  all? — ^A.  He  asked 
me — ^he  started  in  a  general  conversation  way  about  my  soldiering; 
when  I  enlisted,  captain,  time,  name,  etc.;  where  I  was  bom,  etc. 
Then  he  asked  me  if  I  knew  anything,  know  any  soldiers  that  were 
implicated  in  the  case,  or  could  give  any  information  to  the  fact.  I 
told  him  no. 

Q.  Did  he  ask  you  what  the  facts  were  that  you  knew  at  all? — ^A. 
No.  sir;  he  only  asked  me  what  I  have  stated. 

Q.  Did  any  other  officer  that  interviewed  you  ask  you  for  all  the 
facts  ? — A.  No,  sir. 

Counsel  for  the  accused : 
We  have  no  further  questions. 

QUESTIONS   BY   THE   COURT. 

Q.  How  many  bullets  did  you  actually  hear  passing  through  the 
air  at  the  time  you  have  testified,  to  the  best  of  your  knowledge? — A. 
I  said  about  150  or  175,  as  near  as  I  could  roughly 

The  presiding  officer : 

The  question  refers  to  bullets  you  heard  whistling  over  yoiL 

Q.  (Question  repeated.) 

Counsel  for  the  accused : 

Does  that  refer  to  the  time  he  was  on  the  board  walk? 

The  presiding  officer : 

I  suppose  so. 

A.  I  don't  know,  sir ;  I  guess  it  was  about  12  or  more. 
(Excused.) 


THE  PENROSE  COURT-RIARTIAL— Contintied. 


PART  7. 


MARCH  13,  14,  AND  15,  1907. 
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MEMORANDUM   FOR  THE  SECRETARY  OF  WAR. 

Please  correct  Penrose  court-martial  record  as  follows : 
In  lieu  of  the  second  to  the  bottom  line  on  page  1983,  insert  the 
following:   said,  "  It  won't  take  long,"  and  I  said,  "All  right,  if  it 
will  do  you  any  good,"  and  I. 

iSespectfufly,  Chas.  E.  Hay,  Jr., 

Captain^  Acting  Judge- Advocate^  Judge- Advocate. 


Headquarters  Department  of  Texas, 

San  Antonio^  Tex.^  March  ISj  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  or  the  court  and  the  judge-advocate. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  of  March  12  was  dispensed  with. 

Thomas  J.  Green,  a  witness  for  the  defense,  was  duly  sworn  and 
testified  as  follows : 

DIRECT  EXAMINATION. 
QUESTIONS   BY  THE  JUDGE- ADVOCATE. 

Q.  Please  state  your  name,  residence,  and  present  occupation. — ^A. 
Thomas  J.  Green;  residence,  Nokesville,  Va.;  my  occupation,  I  was 
working  at  a  packing  house,  Chicago,  111.,  last. 

Q.  Do  you  know  the  accused  ?  If  so,  state  who  he  is. — A.  Charles 
W.  Penrose,  major.  Twenty-fifth  Infantry. 

QUESTIONS   BY   THE   ACCUSED. 

Q.  You  have  had  service  as  a  soldier? — ^A.  Yes,  sir. 

Q.  How;  much  service  have  you  had  ? — ^A.  Fifteen  years,  one  month, 
and  twenty-six  days. 

Q.  And  in  what  organization  has  that  service  been  ? — ^A.  In  Com- 
pany D  of  the  Twenty-fifth  Infantry. 

Q.  All  of  it?— A.  Yes,  sir. 

Q.  And  did  you  hold  any  oflEice  in  that  company?  If  so,  tell  the 
court,  aside  from  that  of  private. — ^A.  Private,  artificer,  corporal, 
sergeant,  and  quartermaster-sergeant. 

Q.  How  long  were  you  artificer? — A.  I  couldn't  say  exact  number 
of  vears,  sir;  a  good  while. 

Q.  Do  vou  remember  how  long  you  were  a  corporal  ? — A.  I  were 
a  corporal  three  years  and  some  days. 

Q.  And  were  you  continuously  a  sergeant  after  that? — A.  Yes,  sir. 

Q.  Were  you  stationed  with  your  company,  D,  at  Fort  Brown,  in 
Brownsville,  Tex.,  last  August? — A.  Yes,  sir. 

Q.  Do  vou  remember  when  the  company  arrived  at  Brownsville? — 
A.  I  don't  remember  the  exact  date,  sir. 

«  See  pa^e  933,  ante,  fifteenth  line  from  top. 
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Q.  Where  did  they  seem  to  be  to  you  ? — A.  The  flashes  I  saw  was 
over  the  stone  wall  and  near  the  telegraph  office. 

Q.  That  was  the  first  flashes  you  saw  t — A.  Yes,  sir. 

Q.  Did  you  see  any  subsequent  flashes  of  guns? — A.  Yes,  sir. 

Q.  Where  were  they? — ^A.  They  were  still  further  up  the  street; 
the  same  street 

Q.  What  street  do  you  mean?  Elizabeth  street,  or  the  one  that 
runs  parallel  to  the  garrison  wall  ? — A.  The  one  that  runs  along  the 
garrison  wall. 

Q.  Up  toward  the  oil  house  or  sink  of  B  Company — in  that  direc- 
tion, I  mean  ? — A.  Yes,  sir ;  up  in  that  direction,  or  further  on. 

Q.  What  did  you  do  then.  Sergeant?  You  said  you  commenced  to 
dress;  what  did  you  do? — A.  After  I  got  dressed,  sir — before  I  got 
dressed  I  heard  call  to  arms  going,  and  then  I  started  upstairs  for 
my  gun. 

Q.  Did  you  meet  anyone  on  your  way  upstairs? — A.  Yes,  sir. 

Q.  Who  was  it,  and  where? — A.  The  first  two  men  I  met  was  Cor- 
poral Thornton  and  Artificer  Newton,  and  at  the  door  I  met  Captain 
Lyon — where  the  steps  goes  upstairs ;  the  front  door. 

Q.  Did  you  have  any  conversation  with  Captain  Lyon? — ^A.  Yes, 
sir. 

Q.  Tell  the  court  what  it  was.  I  mean  at  that  particular  time. — 
A.  Yes,  sir.  He  asked  me  who  were  doing  this  shooting  over  here, 
and  I  told  him  I  didn't  know  who  it  was,  and  he  says,  "  Where  is  the 
noncommissioned  officer  in  charge  of  quarters?"  I  says,  "I  think 
he  is  upstairs,  sir."  He  says,  "  Well,  have  the  men  to  turn  out  and 
fall  in  in  front  of  the  quarters  as  quickly  as  possible." 

Q.  Did  you  tell  Captain  Lyon  at  this  time  anything  about  the 
flashes  you  saw  ? — A.  Not  at  that  time  I  didn't 

Q.  When  did  you  tell  him  about  it,  if  at  all  ? — A.  The  next  mom- 

Q.  Did  you  fall  in  with  your  company.  Sergeant? — A.  Yes,  sir. 

Q.  Did  you  have  any  orders  about  ammunition  that  night;  if  so, 
from  whom  ? — A.  Yes,  sir ;  I  had  orders  from  Captain  Lyon. 

Q.  What  were  they? — A.  He  ordered  me  to  go  to  the  storeroom 
and  get  a  box  of  ammunition  and  take  it  in  the  orderly  room  and 
open  it,  and  not  to  issue  any  until  I  got  orders  from  him. 

Q.  Did  you  issue  any  of  thai  ammunition  you  opened? — A.  No, 
sir. 

Q.  What  did  your  company  do  after  they  fell  in,  Sergeant? — A. 
The  company  was  marched  around  in  between  D  and  B  Company 
quarters  and  deployed  as  skirmish  line  along  the  stone  wall,  on  the 
left-hand  side  leading  out  to  the  town,  in  rear  of  D  Company 
quarters. 

Q.  When  did  this  firing  cease.  Sergeant? — A.  It  ceased  just  as  the 
company  moved  ofl^. 

Q.  Just  as  the  company  moved  off  around  in  front,  as  you  have  just 
stated  ? — A.  In  rear,  sir. 

Q.  I  mean  around  in  rear  of  the  barracks  and  along  the  wall  ? — ^A. 
Yes,  sir. 

Q.  How  long  did  you  remain  there  along  the  wall  ? — A.  I  couldn't 
say,  sir,  how  long,  but  it  was  quite  a  while. 

Q.  Then  where  did  the  company  go  ? — A,  Th^  coio^wv'^  ^^^[i  '^'•b- 
troled  some  streets  in  the  town. 
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Q.  How  many  cleaning  rods  did  you  have  in  the  company,  Ser- 
geant?— ^A.  Four. 

Q.  And  they  were  kept  where? — ^A.  In  the  barracks,  sir. 

Q.  Who  was  responsible  for  them ;  do  you  know  of  your  own  knowl- 
edge?— ^A.  The  chief  of  section;  that  is,  the  sergeant  of  each  section. 

Q.  Did  any  other  persons  than  the  ordinary  persons  that  fell  out 
for  drill  have  their  guns  inspected  that  next  morning,  Sergeant? — 
A.  Yes,  sir. 

Q.  Who? — ^A.  The  company  cooks. 

Q.  They  were  brought  out  and  their  guns  inspected  too,  eh? — 
A.  Yes,  sir. 

Q.  Inspected  in  the  same  way? — ^A.  Yes,  sir. 

Q.  Do  you  know  what  kind  of  ammunition  was  issued  to  your 
compMiy? — ^A.  Yes,  sir. 

Q.  miat  kind  was  it  that  was  in  the  hands  of  the  men? — A.  The 
ball  cartridge,  sir. 

Q.  The  ordinary  ball  cartridge? — ^A.  Yes,  sir. 
^  Q.  And  they  used  those  for  guard  purposes  there  while  at  Browns- 
ville?— ^A.  Yes,  sir. 

Q.  That  is,  up  to  the  night  of  the  13th  and  14th  of  August ;  that's 
what  I  mean. — ^A.  They  used  them  all  the  time  up  until  I  were  dis- 
charged. 

Q.  Did  all  the  men  in  your  company  have  the  allowance  of  ammu- 
nition?— A.  All  but  two,  sir. 

At  this  point  the  court  took  a  recess  until  10.30  o'clock  a.  m.,  at 
which  hour  the  members  of  the  court,  the  accused,  his  counsels,  the 
witness,  the  reporter,  and  the  judge-advocates  resumed  their  seats. 

Q.  Who  were  these  two  men  that  did  not  have  allowance  of  am- 
munition. Sergeant? — A.  Private  Gill  and  Musician  Jones. 

Q.  Did  they  have  this  allowance  when  they  came  to  Brownsville? — 
A.  No,  sir. 

Q.  Did  they  have  their  allowance  issued  to  them  at  any  time 
previous  to  August  13  ? — ^A.  No,  sir. 

Q.  Was  there  a  check  up  of  vour  ammunition  at  any  time  on  the 
14th — the  ammunition  on  hand  ? — A.  No,  sir. 

Q.  When  was  this  made.  Sergeant? — A.  When  the  men  were  to 
be  discharged. 

Q.  Did  the  captain  of  your  company  make  any  effort  to  find  out 
whether  the  men  had  their  proper  amount  of  ammunition  on  the 
14th,  the  day  after  the  shooting  ^— A.  Yes,  sir. 

Q.  Were  vou  present,  and  assisted  at  that? — A.  Yes,  sir. 

Q.  Was  this  ammunition  found  to  be  correct? — ^A.  Yes,  sir. 

Q.  Do  you  loiow  whether  the  ammunition  in  the  storeroom  was 
verified  or  not  by  Captain  Lyon  the  next  day?  I  mean  of  your  own 
knowledge. — A.  Yes,  sir. 

Q.  Were  you  present  when  he  made  this  verification? — ^A.  Yes, 
sir ;  because  I  had  the  keys  to  the  storeroom. 

Q.  And  you  say  the  ammunition  was  found  correct? — ^A.  Yes,  sir. 

Q.  In  what  shape  was  your  ammunition,  Sergeant,  that  wasn't 
in  the  hands  of  men? — ^A.  In  boxes;  sir. 

Q.  Had  any  of  it  been  opened  since  you  left  Niobrara? — ^A.  No, 
sir ;  had  three  full  packages. 

Q.  Three  full  original  packages? — A.  Yes, sir. 


Mab.13,1907.]       AFFBAY  AT  BROWNSVILLE,  TEXAS.  941 

By  counsel : 

The  witness  has  answered  that  question — that  he  doesn't  know — that  It  was 
further  up  the  street,  and  we  object  to  It  We  intend  our  remarks  for  the 
court. 

Q.  You  saw  the  flashes  of  these  guns,  you  say? — ^A.  Yes,  sir. 

Q.  How  many  flashes  did  you  see? — ^A.  I  didn't  count  them,  sir. 

Q.  About  how  many  did  you  see,  2,  or  4,  or  10,  or  approximately 
to  the  best  of  your  recollection,  how  many  did  you  see? — ^A,  I 
couldn't  tell  how  many ;  I  saw  several  flashes. 

Q.  Can  you  state  about  how  many  you  saw,  whether  there  were 
2  or  5  or  what  ? — A.  No,  sir. 

Q.  You  are  quite  positive  these  were  all  outside  the  wall  ? — ^A.  Yes, 
sir. 

Q.  Did  you  hear  any  voices  calling  out  at  that  time? — ^A.  No,  sir. 

Q.  No  voices  at  all,  or  any  yelling?— A.  No,  sir. 

Q.  And  you  were  in  position  to  have  heard  if  anyone  had  been 
calling  from  the  vicinity  of  the  gate  in  a  loud  tone  of  voice,  were  you 
not? — A.  Yes,  sir;  I  could  have  heard. 

Q.  Your  windows  were  open  ? — A.  Yes,  sir. 

Q.  And  your  room  is  on  the  ground  floor? — A.  Yes,  sir. 

Q.  And  distant  about  how  far  from  that  gate  approximately,  how 
many  yards? — A.  I  judge  it  to  be  about  25  or  30  yards,  maybe  more. 

Q.  When  you  heard  the  first  shot  did  you  get  right  up  then,  or 
did  you  wait  to  hear  if  any  more  were  coming? — ^A.  I  got  up  then, 
sir. 

Q.  You  got  up  then  ? — A.  Yes,  sir. 

Q.  And  then  with  reference  to  these  first  shots  and  your  move- 
ments immediately  thereafter,  what  time  did  call  to  arms  go? — A, 
Call  to  arms  went  as  soon  as  those  other  shots  were  fired. 

Q.  About  how  many  seconds  after  the  first  shot? — ^A.  I  couldn't 
tell,  sir. 

Q.  Can't  you  give  the  court  some  idea,  whether  it  was  ten  seconds 
or  twenty  seconds? — A.  It  was  a  very  short  time;  that  is  all  I  can 
say  about  it. 

By  counsel : 

He  didn't  say  almost  Immediately— 

By  assistant  judge-advocate: 

I  am  asking  him. 

By  counsel : 

We  object  to  your  asking  that  question  In  that  way,  may  ft  please  the  court; 
he  can  fix  the  time  in  any  legitimate  way,  but  when  the  witness  says  he  can't 
tell,  we  object  to  him  saying  "  immediately." 

Q.  About  how  many  seconds  was  it,  can't  you  give  us  any  idea  at 
all  ? — A.  No,  sir. 

Q.  Did  you  hear  the  call  to  arms  go  before  you  commenced  put- 
ting on  your  clothes  or  riot? — ^A.  I  was  getting  ready  to  put  on  my 
clothes  and  call  to  arms  went,  sir. 

Q.  And  you  got  out  of  bed  right  after  the  first  shot? — A.  Yes,  sir. 

Q.  Did  vou  hear  anyone,  at  anv  time  while  you  were  getting 
dressed,  call  out  from  the  vicinity  oi  the  gate? 
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Q.  Were  all  the  men  present  at  this  inspection  ? 
By  counsel : 

We  object  to  that  This  witness  is  not  in  position  to  Imow  it,  and  it  wasn't 
brought  out  in  direct  examination. 

Q.  In  your  company,  do  the  men  on  extra  and  special  duty  habitu- 
ally turn  out  for  arill  ? — ^A.  Yes,  sir. 

Q.  So  that  when  drill  call  sounds  the  extra  and  special  duty  men 
get  their  arms  and  report? — ^A.  Yes,  sir. 

Q.  You  stated  that  when  you  arrived  at  Brownsville  and  entered 
a  storeroom  in  the  barracks  occupied  by  Company  D  that  you  saw 
a  lot  of  cast-off  clothing — khaki  clothing — there,  and  some  lamp  chim- 
neys, etc.  Was  this  clothing  hung  up  on  the  wall  or  thrown  on  the 
floor? — A.  On  the  floor,  sir. 

Q.  Piled  up  there? — ^A.  No,  sir;   scattered  around. 

Q.  Did  you  pick  up  this  clothing  and  examine  it? — ^A.  Examine? 
No.  sir;  I  did  not. 

Q.  Did  you  superintend  in  person  the  cleaninff  out  of  that  room? — 
A.  Cleaning  out  these  two  rooms — the  room  I  slept  in  and  the  store- 
room. 

Q.  Did  you  do  it  yourself? — ^A.  No,  sir. 

Q.  Were  you  present  all  the  time  it  was  being  done? — ^A.  Yes,  sir. 

Q.  Did  the  mefti  have  only  the  steel-jacketed  .30  caliber  ball  am- 
munition?— ^A.  Yes,  sir;  that's  the  onliest  ammunition  that  was 
issued  to  them. 

Q.  Do  you  know  of  your  personal  knowledge  that  no  man  in  the 
company  nad  any  other  ammunition  than  that? — A.  I  wouldn't  say, 
sir. 

Q.  Do  you  know  of  your  own  knowledge  that  no  man  in  the  com- 
pany had  any  of  the  reduced  range  or  guard  cartridges? — A.  Not 
of  my  company,  he  didn't,  sir. 

Q.  You  state  that  positively,  that  no  man  had  any  of  this  other 
ammunition? — A.  No,  sir;  because  none  of  it  had  ever  been  opened 
or  issued. 

Q.  Didn't  you  use  it  at  Fort  Niobrara  ? — A.  No,  sir. 

Q.  Never? — ^A.  No,  sir. 

Q.  You  never  had  had  any  of  that  with  this  rifle? — ^A.  No,  sir. 

Q.  You  say  that  the  ammunition  was  checked  over  next  morning 
and  found  correct? — A.  Yes,  sir. 

^  Q.  As  quartermaster-sergeant,  you  knew  about  how  much  ammuni- 
tion was  on  the  company  returns — ordnance  returns — did  you  not? — 
A.  Yes,  sir. 

Q.  In  your  companv  was  every  round,  whether  in  the  storeroom,  in 
the  men's  belts  and  boxes — was  every  round  accounted  for  on  the 
ordnance  return? — ^A.  Of  what  time  do  you  mean? 

Q.  At  this  particular  time. 

By  counsel : 

I  don't  believe  this  witness  Ifnows  anything  about  the  ordnance  return.  I 
would  like  it  to  be  shown  that  he  docs  before  that  question  is  aslced.  If  he 
malces  out  the  returns,  that's  one  thing;  if  he  doesn't,  we  shall  object  to  the 
question. 

Q.  Do  you  have  anything  to  do  with  the  ordnance  returns? — ^A. 
No,  sir;  1  have  nothing  to  do  with  the  making  out  the  otdaaxkR^  ^wr 
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By  counsel: 

We  object  to  that    The  Judge-advocate  ii  again  misquoting  the  record. 

By  assistant  judge-advocate : 

May  it  please  the  court,  if  I  am  misquoting  the  evidence  it  is  not  an  inten- 
tional act  on  my  part.  I  thought  the  witness  had  so  stated,  but  to  find  out  for 
certain  I  shall  ask  him  again.  It  will  save  time,  rather  than  looking  back  and 
trying  to  find  that  particular  question  and  answer. 

Q.  Did  you  issue  to  Private  Gill  any  ammunition  between  the  date 
of  vour  arrival  at  Brownsville  and  the  14th  of  August? — ^A.  No,  sir* 

Q.  Do  you  know  that  he  was  without  ammunition  during  this 
time? — ^A.  He  reported  to  the  first  sergeant  the  first  time  he  mounted 

Siard  that  he  didn't  have  any  ammunition ;  he  lost  it  on  his  way  to 
rownsville  from  Niobrara. 

Q.  So  he  mounted  guard  without  any  ammunition? — A.  He  got 
ammunition  from  other  men  to  mount  guard. 

Q.  He  borrowed  it  from  other  men  ? — ^A.  Yes,  sir. 

Q.  There  is  one  other  man  you  stated  was  also  without  ammuni- 
tion; is  that  correct? — A.  Yes,  sir. 

Q.  Did  the  same  thing  happen  with  him? — A.  No,  sir. 

Q.  With  reference  to  that  mspection  on  the  morning  of  the  14thy 
when  these  half  dozen  men,  I  believe  you  stated 

By  counsel : 

He  did  not  state  half  dozen  men  as  I  recall  it 

Q.  When  these  few  men  were  selected  by  Captain  Lyon  for  a 
further  inspection  of  their  rifles,  what  did  the  rest  of  the  company 
do?  Did  they  go  up  and  get  their  ammunition  out  and  get  ready  for 
an  inspection  of  ammunition  in  the  quarters? — ^A.  No,  sir. 

Q.  What  did  they  do  ? — A.  They  stood  at  ease  in  line. 

Q.  While  this  further  inspection  of  the  rifles  was  being  made? — 
A.  Yes,  sir. 

Q.  And  then  did  the  entire  company  march  into  the  barracks,  and 
did  each  man  get  out  his  ammunition  and  put  it  on  his  bed  ? — ^A.  Yes^ 
sir. 

Q.  With  reference  to  that  arm  chest,  which  I  believe  you  state 

was   in   the   storeroom    and   still   securely   nailed   or   screwed 

A.  Screwed  down. 

Q.  And  with  the  cover  securely  screwed  down — was  that  sealed 
or  not? — A.  No,  sir;  wasn't  sealed;  screwed  and  locked. 

Q.  Don't  you  usually  seal  your  arm  chests  when  you  ship  them? — 
A.  Yes,  sir. 

Q.  This  you  state  was  in  just  the  same  condition  as  when  it  came 
from  Fort  Niobrara? — A.  Except  the  seal  had  been  broken  off;  it 
hadn't  been  opened. 

Q.  Hadn't  been  opened  ? — A.  No,  sir. 

Q.  Why  did  you  take  off  the  seal  if  it  wasn't  opened? — A.  It  was 
done  through  mistake  by  the  company  artificer^in  opening  the  arm 
chests — some  had  different  things  m  them,  and  he  taKen  the  sealing 
wax  off  that,  not  knowing  what  was  in  it. 

Q.  Did  anyone  else  have  the  keys  to  this  storeroom  except  your- 
self?— A.  No,  sir. 

Q.  Do  you  remember  the  names  of  any  of  those  men  who  were 

S.  Doc-.  402,  GO-1,  pt  2 Gl 
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Q.  Was  Captain  Lyon  present  at  the  time? — ^A.  Captain  Lyon 
was  on  the  parade  ground  in  front  of  the  quarters. 

Q.  And  it  was  opened  and  the  men  got  their  guns  and  went  right 
down  to  drill? — A.  Yes,  sir. 

By  assistant  judge-advocate: 

I  have  one  more  question  I  would  like  to  ask ;  I  beg  the  court's  pardon  for 
having  omitted  it;  it  is  important  With  the  court's  permission  I  will  ask 
it  now. 

By  president  of  the  court : 

If  there  is  no  objection,  the  Judge-advocate  may  ask  the  question. 

RECROSS-EXAMINATION. 
QUESTIONS  BY  ASSISTANT  JUDGE- ADVOCATE. 

Q.  After  the  company  was  dismissed  that  night  and  sent  to  its 
quarters,  did  you  go  to  your  own  room  and  sleep  that  night? — A. 
Yes,  sir. 

Q.  And  did  the  first  sergeant  return  to  his  quarters — that  is,  to 
the  married  men's  quarters  to  sleep  ? 

By  counsel : 

We  object  to  that.  The  witness  does  not  know  the  movements  of  the  first 
sergeant ;  he  naturally  does  not  know,  and  it  could  be  asked  the  first  sergeant 
himself ;  he  is  still  here  and  can  be  recalled.    We  object  to  that. 

Q.  Do  you  know  where  the  first  sergeant  slept  that  night? — ^A. 
No.  sir. 
Q.  If  he  had  slept  in  barracks  would  you  have  known  it? 

By  counsel : 

We  object  to  that ;  he  has  stated  he  don't  know. 

By  assistant  judge-advocate: 

May  it  please  the  court,  in  order  to  save  time  recalling  the  first  sergeant  for 
an  answer  to  that  question,  it  seems  to  me  if  the  witness  can  state  that  he 
would  have  known  if  the  first  sergeant  had  slept  in  the  barracks,  and  if  he 
did  not  sleep  in  the  barracks  It  is  immaterial  where  he  did  sleep. 

By  counsel : 

That  is  reductio  ad  absurdum.  Witness  has  stated  he  did  not  know  where 
the  first  sergeant  slept,  and  there  can  not  be  anything  more  positive  than  that 
You  can*t  get  blood  out  of  a  turnip;  the  man  says  he  doesn't  know,  and  the 
party  asking  the  question,  the  Judge-advocate,  has  been  down  and  inspected 
the  barracks  and  knows  the  situations,  and  we  submit  the  man  naturally  would 
not  know,  from  the  position  of  his  room  with  respect  to  the  first  sergeant's. 
He  is  not  competent  to  answer  that  question  and  we  object  to  the  question. 

By  assistant  judge-advocate: 
I  will  withdraw  that  question. 

REEXAMINATION   BY  THE   CX)UKT. 

Q.  About  those  flashes  you  saw  from  your  window;  could  you 
determine  from  them  the  direction  the  guns  were  being  fired? — 
A*  No,  sir. 
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By  counsel: 

If  the  court  decided  to  take  an  adjournment,  if  we  may  be  permitted  a  sng- 
i^'estion,  that  they  take  an  adjournment  subject  to  the  call  of  the  president,  and 
we  promise  to  advise  you  at  the  earliest  moment  when  we  are  prepared  to  go  on. 

By  president  of  the  court : 

I  don't  understand  quite  that  the  Judge-advocate  has  stated  clearly  what  he 
wished  to  do.    If  he  will,  please  complete  his  statement 

By  assistant  judge-advocate: 

May  it  please  the  court,  the  prosecution  requests  authority  at  this  time  to 
introduce  one  or  two  witnesses,  who  are  about  to  leave  the  post  for  Washington, 
merely  to  clear  up  the  point  as  to  whether  the  senior  noncommissioned  officers 
of  those  companies  were  present  in  the  barracks  that  night  after  the  guns  were 
placed  in  the  racks ;  and  I  have  sent  for  those  men,  and  they  ought  to  be  here  in 
»  very  few  minutes,  sir ;  and  I  should  appreciate  it  if  the  court  would  take  a  re- 
cess for  a  few  moments  until  these  witnesses  could  get  here,  in  case  that  is 
allowed. 

The  accused,  his  counsels,  the  reporter,  and  the  judge-advocates 
then  withdrew,  and  the  court  was  closed,  and,  on  being  opened,  tiie 
president  announced,  in  their  presence,  as  follows : 

I  am  instructed  by  the  court  to  announce  that,  at  request  of  the  defense, 
at  adjournment  to-day  the  court  will  adjourn  to  meet  at  the  call  of  the  presi- 
dent, with  the  understanding  that  the  court  will  not  adjourn  to  a  later  period 
than  10  o'clock  Saturday  morning. 

By  counsel : 

May  it  please  the  court,  after  stepping  outside  and  in  consultation  with  my 
client,  he  has  requested  that  we  go  on  this  afternoon  if  possible,  and  of  course 
it  is  humanly  i)ossible  to  go  on,  certainly  by  to-morrow  morning,  but  we 
think  we  can  go  on,  if  the  court  prefers  we  do  it,  this  afternoon;  and  I  want 
to  say  this  action  is  formed  on  the  part  of  our  client  by  the  fact  that  he  feels 
the  court  is  extremely  anxious  to  have  no  delays  if  possible  to  avoid  it  And 
in  this  connection  we  wish  to  say  that  we  are  also  advised  that  the  late  First 
Sergeant  Sanders  and  Frazier  are  wanted  back  in  Washington  at  the  earliest 
practicable  date,  and  we,  on  the  part  of  the  defense,  interpose  no  objection 
whatever  to  their  being  introduced  at  this  stage  of  the  proceeding  if  it 
is  the  desire  of  the  court  to  have  it  so. 

By  president  of  the  court : 

I  am  also  instructed  by  the  court  to  announce  that  the  court  is  willing  that 
the  witnesses  named  by  the  Judge-advocate  should  be  called  at  this  time,  if  there 
is  no  objection  on  the  part  of  the  defense. 

By  counsel : 

There  is  no  objection  on  the  part  of  the  defense. 

A  member  of  the  court  here  made  a  motion  that  the  court  adjourn 
until  2  o'clock  and  to  then  hear  the  testimony  of  the  two  witnesses 
named. 

By  president  of  the  court : 

And  in  this  connection  I  desire  to  state  that  the  court  has  no  desire  to  Inter- 
pose any  ruling  that  would  interfere  with  the  defense  in  presenting  the  case  in 
such  a  way  as  they  believe  to  be  for  the  best  interests  of  the  accused. 

By  counsel : 

We  will  be  prepared  to  state  positively  this  afternoon  whether  we  can  go  on, 
and  if  we  can  we  will ;  we  promise  the  court  that  now. 

The  court  then  took  a  recess  until  2.10  o'clock  p.  m.,  at  which  hour 
the  members  of  the  court,  the  judge-advocates,  the  accused,  his  coun- 
sel, and  the  reporter  resumed  their  seats. 
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case  Sergeant  Sanders  is  called  as  a  witness,  the  prosecution  desires  to  state 
that  the  fact  that  we  are  now  willing  to  introduce  him  as  a  witness  for  the 
prosecution  to  brin^  out  these  particular  points  does  not  in  any  manner  imply 
that  the  prosecution  is  willing  to  accept  his  testimony  of  yesterday  as  being 
creditable.    It  is  merely  on  the  ground 

Counsel  for  the  accused : 

We  object  to  any  such  further  argument  of  that  nature.  This  is  not  the 
time  or  the  occasion  for  an  argument  against  the  testimony  of  a  witness  that 
the  prosecution  has  distinctly  asked  permission  of  the  court  to  call,  and  we 
object  to  any  further  discussion  of  that  nature.  It  is  entirely  improper.  He 
wants  to  prove  something  that  is  elementary;  he  has  got  one  way  to  prove 
it,  and  he  asked  the  court  for  that  way.  Now,  if  he  is  going  to  prove  it,  the 
proper  way  is  to  prove  it  or  not  to  prove  it,  and  that  sort  of  discussion  Is  mani- 
festly unfair,  and  we  ask  the  court  to  have  him  desist  from  such  argument 

Assistant  judge-advocate: 

May  it  please  the  court,  I  request  a  ruling  as  to  whether  the  court  desires 
this  fact  brought  out  as  to  the  whereabouts  of  Sergeant  Sanders  by  the  proof 
of  Sergeant  Sanders  himself,  or  second  hand  through  this  witness. 

The  accused,  his  counsel,  the  judge- advocates,  the  reporter,  and  the 
witness  then  withdrew,  and.  tne  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows : 

I  am  instruoted  by  the  court  to  announce  that  the  prosecution  is  reminded 
that  at  their  request  authority  for  the  introduction  of  the  witness  Sanders  at 
this  time  was  granted,  and  it  now  rests  solely  with  the  prosecution  whether 
they  place  him  on  the  stand  or  not. 

CR08S-E3CAMINATI0N. 
QUESTIONS   BY   COUNSEL   FOB  THE   ACCUSED. 

Q.  Sergeant,  was  jour  sleeping  at  your  quarters  modified  after- 
wards— after  this  night  of  the  13th-14th? — A.  Yes,  sir;  I  think 
about  the  16th. 

Q.  By  whose  order  was  that? — A.  Captain  Lyon  gave  me  the  or- 
der, sir. 

Q.  You  don't  know  where  it  came  from  ? — A.  No,  sir. 

Q.  When  the  order  was  given,  you  were  required  to  sleep  in  the 
barracks,  were  you  ? — A.  Yes,  sir. 

(Excused.) 

Mingo  Sanders,  formerly  first  sergeant  Company  B,  Twenty-fifth 
Infantry,  was  recalled  as  a  witness  for  the  prosecution,  and  after 
being  reminded  that  he  was  still  under  oath,  testified  as  follows : 

DIRECT  EXAMINATION. 
QUESTIONS   BY   THE   ASSISTANT  JUDGE- ADVOCATE. 

Q.  Sergeant  Sanders,  after  the  shooting  was  over  in  the  early  morn- 
ing of  August  14,  1906,  and  after  Company  B  was  dismissed,  did 
you  go  to  bed  or  not? — A.  I  went  to  my  quarters  where  I  lived — ^in 
the  noncommissioned  officers'  quarters — and  then  went  to  bed. 

Q.  When  did  you  go  to  these  quarters  where  you  ordinarily  slept?— 
A.  About  3  or  half  past  3,  I  guess. 

Q.  On  the  morning  of  August  14? — A.  Morning  of  August  14. 
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for  the  enlisted  men  to  drink  at? — A.  No,  sir;  I  never  heard  any 
opinion  expressed  on  this  by  the  enlisted  men. 

Q.  Was  or  was  it  not  a  daily  custom  for  the  people  of  Brownsville, 
men,  women,  and  children,  to  walk  through  the  post  of  Fort  Brown, 
from  a  little  before  to  a  little  after  sunset? — A.  Yes,  sir;  it  was. 

Q.  On  the  evening  of  August  14  did  you  obi^ierve  any  citizens  of 
Brownsville  walking  through  the  post  at  the  usual  hour  for  such 
promenade? — A.  Yes,  sir;  I  did. 

Q.  Was  it  not  a  daily  custom  of  the  citizens  of  Brownsville,  men, 
women,  and  children,  to  come  into  the  post  to  witness  retreat? — ^A. 
Yes,  sir ;  it  was. 

Q.  On  the  13th  of  August,  did  you  observe  citizens  of  Brownsville 
in  the  post  observing  retreat ?^-A.  Yes,  sir;  it  is  my  recollection 
that  the  crowd  was  as  large  that  evening  as  any  other  that  I  re- 
member. 

Q.  You  noticed  no  difference  in  the  crowd  on  that  date  from  the 
other  dates  ? — A.  No,  sir. 

Q.  From  the  time  you  arrived  at  Fort  Brown,  July  28,  1906,  and 
up  to  the  night  of  August  13,  1906,  was  or  was  it  not  the  custom  of 
large  numbers  of  boys  from  Brownsville  to  come  into  the  post  daily, 
and  play  baseball  on  the  post  diamond  ? — A.  Yes,  sir ;  it  was. 

Q.  ^Vhere  was  this  post  diamond  situated,  Mr.  Lawrason  ? — ^A.  At 
the  east  end  of  the  parade  ground,  near  the  guardhouse. 

Q.  Was  that  in  full  view  of  the  officers'  quarters  and  of  the  bar- 
racks ? — A.  Yes,  sir. 

Q.  Was  there  a  body  of  water  in  rear  of  the  officers'  quarters  at 
Fort  Brown  known  as  the  lagoon? — A.  There  was. 

Q.  Was  or  was  it  not  the  custom  of  men  and  boys  of  Brownsville 
to  fish  and  go  swimming  in  this  lagoon  ? — A.  Yes,  sir. 

Q.  Do  you  recall  any  men  or  boys,  or  both,  of  Brownsville  fishing 
or  swimming  during  the  afternoon  of  August  13? — ^A.  Yes,  sir;  they 
went  there  on  that  date  as  usual.  I  remember  a  crowd  of  them  pass- 
ing by  my  quarters. 

Q.  Mr.  Lawrason,  what  was  your  impression  about  the  firing  that 
night  when  you  first  waked  up? — A.  1  believed  that  the  post  was 
bemg  fired  into  from  the  town  of  Brownsville. 

Q.  What  was  your  impression  relative  to  the  shooting  when  you 
joined  your  company? — A.  I  still  believed  that  the  post  and  barracks 
had  been  fired  into. 

Q.  Did  you  hear  the  conversation  that  took  place  between  the 
mayor  of  Brownsville,  Doctor  Combe,  and  Major  Penrose  about  1 
o'clock  a.  m.  on  the  morning  of  the  14th? — A.  Yes,  sir;  I  was  stand- 
ing near  them  and  heard  most  of  this  conversation,  I  believe. 

Q.  After  hearing  this  conversation,  were  you  then  of  the  opinion 
that  any  man  or  men  of  the  Twenty-fifth  Infantry  had  anythmg  to 
do  with  the  shooting? 

The  assistant  judge-advocate: 

May  it  please  the  court,  I  object  to  that  question  as  being  leadlT^*     f"    *i  • 
matter  of  opinion  entirely,  and  the  question  is  most  leading,  an' 
expression  of  opinion  on  the  part  of  the  witness. 

The  president : 

I  would  nice  to  hear  the  question  read. 

(The  question  was  read.) 
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Q.  (Question  repeated.) 

A.  No,  sir;  I  did  not  cnange  my  mind« 

CROSS-EXAMINATION. 
QUESTIONS  BY  THE  ASSISTANT  JUDGE-ADVOGATI. 

Q.  You  state  that  your  impression  at  the  time  you  were  awakened 
by  the  shots  was  that  the  post  was  being  attacked.  What  is  the  basis 
01  this  impression? — A.  I  remembered  hearing  on  that  afternoon  of 
what  was  known  as  the  Evans  incident,  when  Mrs.  Evans  was  re- 
ported to  have  been  assaulted  by  a  colored  soldier.  I  thought  that 
probably  some  tough  or  intoxicated  persons  in  Brownsville  had  made 
up  their  minds  to  fire  a  volley  or  two  into  the  quarters  of  the  negro 
soldiers. 

Q.  Did  this  firing  sound  to  you  like  ordinary  high-power  rifles? — 
A.  The  impression  that  I  got,  as  I  testified  before,  was  that  they  were 
ordinary  high-power  rifles. 

Q.  Did  you  detect  any  pistol  shots  or  other  kind  of  firing  mixed 
•up  with  this  hiffh-power  rifle  firing  during  its  height? — A.  No,  sir; 
during  the  height  of  the  firing  I  was  in  my  room  dressing,  and  that 
was  situated  on  the  side  of  quarters  away  from  the  town.  I  do  not 
believe  that  I  could  detect  any  pistol  shots  if  they  had  been  fired. 

Q.  When  you  came  out  on  the  parade  ^ound  the  firing  was  still 
going  on  heavily,  was  it  not? — A.  No,  sir;  it  wasn't  going  on  heavily. 

Q.  But  this  was  still  high-power  rifle  firing,  to  the  best  of  your 
judgment  formed  at  the  time? — A.  Yes,  sir;  to  the  best  of  my  judg- 
ment it  was. 

Q.  Did  you  hear  anv  bullets  passing  over  your  head  on  your  way 
to  the  barracks? — A.  l^o,  sir;  I  heard  no  bullets. 

Q.  How  long  were  you  present  during  the  conversation  between 
Mayor  Combe  and  Major  ^Penrose? — A.  During  the  entire  conversa- 
tion, I  believe. 

Q.  This  was  held  near  the  gate? — A.  Yes,  sir. 

Q.  How  long  have  you  actually  served  with  troops — ^how  long 
had  you  actually  served  with  troops  prior  to  August  13,  1906? — 
A.  I  joined  B  Company  September  15, 1904 — almost  two  years. 

Q.  How  much  of  this  time  were  vou  in  command  of  a  company? — 
A.  I  believe  I  was  in  command  oi  the  company  almost  halt  of  this 
time.     I  do  not  recollect  the  exact  time. 

Q.  Did  you  see  Major  Penrose  and  Mayor  Combe  draw  apart  from 
the  officers  and  bystanders  and  have  any  private  conversation  be- 
yond your  hearing? — ^A.  I  do  not  recollect  their  doing  so. 

Q.  Might  they  have  done  so  and  you  not  have  seen  it? — A.  The 
conversation  began  about  10  feet  from  me,  I  think,  and  I  believe  that 
we  were  in  the  same  relative  positions  when  it  ended. 

Q.  Are  you  positive  that  there  could  not  have  been  any  further 
conversation  between  Major  Penrose  and  Mayor  Combe  beyond  your 
hearing  between  the  time  Mayor  Combe  first  arrived  and  the  time 
he  departed  ? — A.  No,  sir. 

Assistant  judge-advocate: 
There  are  no  further  questions. 
(Excused.) 
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the  men  to  drink  at  the  regular  bars,  so  two  of  the  men  had  gotten 
together  and  started  a  saloon  over  in  another  part  of  town.  I  asked 
him  how  they  had  done,  and  also  how  they  had  behaved,  and  he 
said,  "  Excellently ; "  he  said,  "  The  boys  are  really  doing  very  fine 
over  there,  and  I  have  had  no  cause  of  any  complaint  at  afl." 

Q.  Was  there  ever  a  time,  from  the  arrival  of  the  battalion  at 
Brownsville  up  to  the  evening  of  Auffust  13,  1906,  that  you  heard 
any  unfavorable  comment  upon  the  behavior  of  the  colored  soldiers 
from  any  citizen  or  citizens  that  would  lead  you  to  believe  that  there 
was  any  particular  race  feeling  against  them,  other  than  that  usually 
in  the  South  ? — A.  No,  sir. 

The  judge-advocate: 

We  would  like  to  go  on  record  as  commenting  on  the  fact  that  that  question 
is  lending,  but  we  are  not  interposing  any  objection. 

Q.  As  company  commander,  did  you  hear  anything  from  any  of  your 
men  to  lead  you  to  suppose  that  there  was  any  bitter  feeling  among 
the  men  toward  the  citizens  of  Brownsville,  further  than  as  covered 
in  your  former  testimony  in  the  individual  cases  that  were  men- 
tioned there? 

The  judge-advocate: 

May  It  please  the  court,  I  object  to  the  question  as  being  leading.  It  bears 
very  closely  upon  one  of  the  allegations  in  the  specifications,  and  it  is  leading 
the  witness  in  that  direction.  I  would  like  to  have  the  question  again  read  to 
the  court 

(The  reporter  here  read  the  question  objected  to.) 

And  supplementing  my  former  remark,  I  would  like  to  say  that  we  have  no 
objection  and  will  make  no  effort  to  exclude  any  pertinent  evidence  on  this 
point,  but  we  do  object  to  the  manner  in  which  counsel  is  trying  to  bring  out 
this  evidence.  He  is  clearly  taking  the  witness  by  the  hand  and  leading  him 
Into  the  pastures  where  he  would  have  him  be,  and,  therefore,  I  object  to  the 
manner  and  not  to  the  materiality  of  the  evidence  being  brought  out 

Counsel  for  the  accused: 

We  are  very  glad  to  know  that  the  judge-advocate  thinks  we  are  adhering 
to  the  specifications  as  formed  by  himself.  We  did  not  form  the  specifications, 
and  we  are  adhering  to  the  specifications  therein  contained,  as  near  as  human 
ingenuity  can.  The  question  here  before  you  is  to  determine  what  Major 
Penrose,  as  a  commissioned  oflficer,  at  that  time  should  have  known  in  regard 
to  the  feeling  of  hostility  on  the  one  hand  from  the  people  of  Brownsville,  and 
on  the  other  hand  from  the  people  of  the  post  and  we  submit  that  the  only 
competent  persons  to  testify  to  that  are  the  officers  who  were  directly  in  charge 
of  the  companies — who  were  company  commanders.  Certainly  you  can  not 
get  anyone  better  than  the  company  commanders  to  testify  as  to  that  feeling 
that  came  to  him  as  such  commanding  officer,  and  if  any  came  to  them  we  would 
follow  that  with,  "  Did  you  report  it  to  the  post  commander? "  This  court 
should  know  that  that  would  be  the  only  logical  way  that  the  post  commander 
would  have  arrived  at  that  conclusion. 

The  judge-advocate : 

I  have  already  stated,  may  it  please  the  court,  that  it  Is  not  as  to  the  ma- 
teriality of  the  question  that  I  object,  but  to  the  form  of  many  previous  ques- 
tions. We  are  trying  to  keep  our  peace  and  not  interpose  useless  objections 
or  unnecessary  objections,  but  we  do  not  think  we  can  afford  to  allow  leading 
queM:ions  such  as  these  are  to  go  In  without  an  objection  on  our  part,  and  we 
would  like  to  have  a  ruling  of  the  court  on  the  subject 

The  president: 

Before  the  court  Is  closed  I  will  state  that  as  the  objection  Is  only  to  the 
.manner  in  which  the  question  is  framed,  that  counsel  might  desire  to  modify 
the  question  in  some  way. 
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the  men  to  drink  at  the  regular  bars,  so  two  of  the  men  had  gotten 
together  and  started  a  saloon  over  in  another  part  of  town.  I  asked 
him  how  they  had  done,  and  also  how  they  had  behaved,  and  he 
said,  "  Excellently ; "  he  said,  "  The  boys  are  really  doing  very  fine 
over  there,  and  I  have  had  no  cause  of  any  complaint  at  afl." 

Q.  Was  there  ever  a  time,  from  the  arrival  of  the  battalion  at 
Brownsville  up  to  the  evening  of  August  13,  1906,  that  you  heard 
any  unfavorable  comment  upon  the  behavior  of  the  colored  soldiers 
from  any  citizen  or  citizens  that  would  lead  you  to  believe  that  there 
was  any  particular  race  feeling  against  them,  other  than  that  usually 
in  the  south  ? — A.  No,  sir. 

The  judge-advocate: 

We  would  like  to  go  on  record  as  commenting  on  the  fact  that  that  question 
is  leading,  but  we  are  not  interposing  any  objection. 

Q.  As  company  commander,  did  you  hear  anything  from  any  of  your 
men  to  lead  you  to  suppose  that  there  was  any  bitter  feeling  amonff 
the  men  toward  the  citizens  of  Brownsville,  further  than  as  covered 
in  your  former  testimony  in  the  individual  cases  that  were  men- 
tioned there? 

The  judge-advocate: 

May  it  please  the  court,  I  object  to  the  question  as  being  leading.  It  bears 
very  closely  upon  one  of  the  allegations  in  the  specifications,  and  it  is  leading 
the  witness  in  that  direction.  I  would  like  to  have  the  question  again  read  to 
the  court 

(The  reporter  here  read  the  question  objected  to.) 

And  supplementing  my  former  remark,  I  would  like  to  say  that  we  have  no 
objection  and  will  make  no  effort  to  exclude  any  pertinent  evidence  on  this 
point,  but  we  do  object  to  the  manner  In  which  counsel  is  trying  to  bring  out 
this  evidence.  He  is  clearly  taking  the  witness  by  the  hand  and  leading  him 
into  the  pastures  where  he  would  have  him  be,  and,  therefore,  I  object  to  the 
manner  and  not  to  the  materiality  of  the  evidence  being  brought  out 

Counsel  for  the  accused: 

We  are  very  glad  to  know  that  the  judge-advocate  thinks  we  are  adhering 
to  the  specifications  as  formed  by  himself.  We  did  not  form  the  specifications, 
and  we  are  adhering  to  the  specifications  therein  contained,  as  near  as  human 
ingenuity  can.  Tlie  question  here  before  you  Is  to  determine  what  Major 
Penrose,  as  a  commissioned  ofllcer,  at  that  time  should  have  known  in  regard 
to  the  feeling  of  hostility  on  the  one  hand  from  the  people  of  Brownsville,  and 
on  the  other  hand  from  the  people  of  the  post,  and  we  submit  that  the  only 
competent  persons  to  testify  to  that  are  the  ofllcers  who  were  directly  in  charge 
of  the  companies — who  were  company  commanders.  Certainly  you  can  not 
get  anyone  better  than  the  company  commanders  to  testify  as  to  that  feeling 
that  came  to  him  as  such  commanding  oflficer,  and  if  any  came  to  them  we  would 
follow  that  with,  "  Did  you  report  it  to  the  post  commander? "  This  court 
should  know  that  that  would  be  the  only  logical  way  that  the  post  commander 
would  have  arrived  at  that  conclusion. 

The  judge-advocate: 

I  have  already  stated,  may  it  please  the  court,  that  it  is  not  as  to  the  ma- 
teriality of  the  question  that  I  object,  but  to  the  form  of  many  previous  ques- 
tions. We  are  trying  to  keep  our  peace  and  not  interpose  useless  objections 
or  unnecessary  objections,  but  we  do  not  think  we  can  afford  to  allow  leading 
questions  such  as  these  are  to  go  in  without  an  objection  on  our  part,  and  we 
would  like  to  have  a  ruling  of  the  court  on  the  subject 

The  president: 

Before  the  court  is  closed  I  will  state  that  as  the  objection  is  only  to  the 
.manner  in  which  the  question  is  framed,  that  counsel  might  desire  to  modify 
the  question  in  some  way. 
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Q.  Did  the  men  and  boys  of  Brownsville  ever  fish  or  go  swimming 
in  this  lagoon? — A.  People  of  Brownsville  fished  there,  and  the 
boys  went  in  swimming  daily. 

Q.  Do  you  recall  whether  or  not  any  men  or  boys,  or  both,  from 
Brownsville  were  fishing  or  swimming  during  the  afternoon  of 
August  13, 1906,  in  this  lagoon} — ^A.  Yes,' sir;  they  passed  my  house 
going  to  the  swimming  pool,  or  swimming  part  of  it. 

Q.  Were  you  in  the  city  of  Brownsville  at  any  time  during  the 
day  or  evening  of  August  13 — or  during  the  day,  we  will  limit  it 
to  that? — A.  Yes,  sir;  I  first  went  down  about  9.30  in  the  morning. 
I  was  there  again  in  the  evening  following,  accompanying  the  patrols 
that  I  sent  out. 

Q.  Yes ;  you  have  testified  to  that.  Now,  during  these  visits  was 
there  anything  in  the  actions  or  conversations  of  any  citizen  or  citi- 
zens of  Brownsville  that  you  saw  or  talked  to  to  intimate  in  any  way 
that  there  was  an  inflamed  feeling  or  bitter  feeling  among  the  citi- 
zens of  Brownsville  toward  the  negro  soldiers? — A.  Not  in  the  least. 
I  went  in  several  places,  and  there  was  no  indication  of  it. 

Q.  Did  you  ever  at  any  time  prior  to  midnight  of  August  13  and 
14,  1906,  hear  or  learn  anvthing  from  any  source  whatever  that 
would  lead  you  to  believe  that  there  was  any  feeling  of  resentment 
by  the  colored  soldiers  against  the  citizens  of  Brownsville? — ^A.  No, 
sir. 

Q.  Or  of  any  inflamed  feeling  among  the  citizens  of  Brownsville 
toward  the  soldiers  at  Fort  Brown? 

The  judge-advocate: 

Both  of  those  questions,  may  It  please  the  court,  are  subject  to  the  same 
objection  that  they  are  leading,  but  we  interpose  no  formal  objection. 

A.  No,  sir. 

Q.  I  think  you  said  you  were  on  guard  duty  with  your  company 
after  you  reported  that  night  with  the  entire  company;  is  that 
so? — A.  Yes,  sir. 

Q.  I  think  you  stated  you  found  some  shells  the  following  morn- 
ing; is  that  true  ? — A.  Yes,  sir. 

Q.  (Counsel  asked  judge-advocate  to  hand  Captain  Macklin  cer- 
tain shells.)  Before  we  go  into  that,  I  think  you  said  you  found 
some  clips  also? — A.  Yes,  sir. 

Q.  Tell  the  court  again  about  how  many  clips  and  how  many  shells 
you  found  at  that  time. — A.  To  the  best  of  my  recollection  it  was  5 
clips  and  7  shells  and  1  cartridge. 

Q.  Will  you  show  the  court  just  how  these  shells  and  clips  were 
lying  when  you  found  them  ? — A.  Yes,  sir. 

Q.  Put  them  right  on  the  floor,  please.  Captain. — A.  (Witness 
places  shells  on  floor.)  They  were  in  an  area  not  verv  much  larger 
than  that — not  over  8  or  9  inches  in  diameter,  all  lined  together. 

Q.  In  a  bunch  like  that? — A.  Yes,  sir;  one  was  over  a  little  further 
off,  about  3  feet,  probably,  from  the  rest;  all  the  rest  of  them  were 
together. 

Q.  The  clips  and  the  shells  lying  in  a  bunch  just  like  that? — A. 
The  clips  and  shells  were  all  together. 

The  president  (to  reporter) : 

Please  read  the  last  answer ;  I  would  like  to  see  haw  you  have  it  recorded. 

(The  reporter  complies.) 
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The  judge-advocate: 

We  shall  have  to  object  to  this  as  hearsay,  may  it  please  the  court 

Counsel  for  the  accused : 

We  purpose  to  show  by  this  witness  exactly  what  the  witness  of  the  prose- 
cution stated  to  this  witness  on  the  following  morning.  It  is  not  only  in  re- 
buttal, but  it  is  in  positive  denial  of  the  evidence,  as  given  by  that  witness  at 
that.  time.     It  is  clearly  admissible  on  both  grounds. 

The  accused,  his  counsel,  the  judge-advocates,  the  reporter,  and 
the  witness  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows : 

I  am  instructed  by  the  court  to  announce  that  the  objection  is  not  sustained. 
The  question  will  be  answered. 

Q.  (Question  repeated.) — ^A.  On  the  morning  of  August  18,  about 
8  o'clock  and  prior  to  that  hour,  quite  a  number  of  people  came  to 
the  telegraph  office  and  were  unable  to  get  in . 

Q.  Don't  you  mean  the  morning  of  the  14th,  the  morning  aftftr?— 
A.  The  morning  of  the  14th,  I  should  say ;  yes,  sir. 

Q.  Well,  go  on. — A.  And  about  8  o'clock  the  office  was  finally 
opened  and  this  man — I  have  forgotten  his  name  ^now— came  to  the 
door.  I  was  on  duty  at  the  wall,  and  called  him  over  and  asked 
him  what  the  trouble  had  been  the  night  before,  and  he  said,  "  I  do 
not  know;  I  heard  some  shooting,  but  I  did  not  take  the  trouble  to 
get  out  of  bed  to  see  what  it  was.     I  thought  it  was  a  drunken  row." 

Q.  Is  that  all  that  he  said  ? — A.  That  is  all  I  recall  now ;  yes,  sir. 

Q.  You  know  that  this  was  the  man  in  charge  of  the  telegraph 
office? — A.  Yes, sir. 

Q.  Was  his  name  Sanborn? — A.  Yes,  sir;  Mr.  Sanborn  was  his 
name. 

CKOSS-EXA  MIN  ATION. 
QUESTIONS    BY    THE    ASSISTANT    JUDGE- ADVOCATE. 

Q.  Were  the  Mexicans  down  there  apparently  friendly  with  the 
soldiers? 

Counsel  for  the  accused : 

What  is  the  purpose  of  that?  There  was  nothing  said  in  the  direct  examina- 
tion about  that. 

The  judge-advocate: 

May  it  please  the  court,  it  is  a  matter  of  almost  common  knowledge  that  the 
town  of  Brownsville  consists  of  some  5.000  Mexicans  and  about  1,000  Americana 
The  feeling  of  the  peopl©  of  Brownsville  toward  the  soldiers  has  been  touched 
up<m  by  tlie  defense,  and  I  think  this  question  is  perfectly  proper  on  the  part 
of  the  prosecution. 

Counsel  for  the  accused: 

If  they  will  frame  it  so  it  will  be  confined  to  the  direct  examination  we 
won't  object  to  it. 

Q.  Were  these  men  who  came  fishing  and  swimming  mostly  Mexi- 
cans or  white  people — or,  rather,  Americans? — A.  They  were  of  all 
classes. 

Q.  But  which  race  predominated  ? — A.  Well,  I  really  couldn't  say. 

Q.  There  were  Mexicans  among  them,  however,  were  there  not? — 
A.  Yes,  sir. 

S.  Doc.  402,  GO-l,  pt  2 62 


Mab.  13, 1907.1  AFFRAY  AT  BROWNSVILLE,   TEXAS.  963 

Q.  How  far  were  you  from  them  when  you  first  saw  them? — A.  I 
don't  know. 

Q.  It  was  very  dark  the  night  of  August  13-14? — A.  Very  dark 
indeed ;  yes,  sir. 

Q.  And  during  the  latter  part  of  the  night  you  were  alone  with 
your  company  along  the  wall.  Is  that  correct? — A.  From  some  time 
near  2.30  until  daylight — until  after  daylight. 

Q.  I  think  this  fact  has  been  brought  out  on  the  other  examination, 
but  in  order  to  be  sure  of  it,  did  you  leave  your  company  at  any  time 
during  this  period? 

Associate  counsel  for  the  accused : 

May  it  please  the  court,  I  object  to  that  question.  It  is  not  proper  cross- 
examination.  We  have  limited  ourselves  in  the  examination  of  this  witness  to 
certain  points  that  we  wish  to  bring  out  in  defense,  and  we  request  that  tlie 
assistant  judge-advocate  be  limited  to  those  lines  -that  were  brought  out  on 
direct  examination. 

The  assistant  judge-advocate: 

May  it  please  the  court,  in  reply  to  the  remarks  of  the  associate  counsel,  I 
desire  to  state  that  this  question  of  the  finding  of  the  shells  has  been  brought 
out  on  direct  examination,  and  it  seems  to  me  that  anything  which  tends  to 
show  that  circumstances  were  such  that  prior  to  the  time  that  these  shells 
were  picked  up  by  the  witness  that  other  people  other  than  he  might  have 
picked  up  other  shells  in  the  street  along  the  garrison  wall,  or  within  the 
wall,  without  being  seen  by  him.  It  is  of  record  that  Company  C  was 
deployed  as  skirmishers  along  this  wall  for  a  period  of  several  hours — in 
fact,  from  about  half  past  2  until  daylight;  during  that  time,  as  I  remember 
the  evidence,  but  one  officer,  the  witness,  was  present,  and  as  he  has  testified 
that  the  night  was  very  dark,  it  seems  to  me  that  any  questions  tending  to 
bring  out  the  fact  that  other  people  might  have  picked  up  shells  in  the  road 
without  his  knowledge  is  pertinent  And  that  is  the  object  of  this  line  of 
questioning  right  now. 

Associate  counsel  for  the  accused: 

May  it  please  the  court,  I  am  very  much  interested  in  the  Inferences  that 
are  being  drawn  in  the  argument  of  the  assistant  Judge-advocate,  but  I  submit 
that  the  proper  time  to  draw  those  inferences  from  the  evidence  is  when  the 
case  is  closed  and  they  should  then  be  drawn  by  the  court  It  is  not  the 
time  to  draw  any  inferences  at  this  time.  My  objection  was  specifically  that 
the  question  extended  to  matter  not  covered  by  the  direct  examination,  and 
as  such  I  do  not  think  it  is  admissible.  I  have  listened  to  the  reply  of  the 
assistant  Judge-advocate,  but  I  fail  to  see  any  point  in  his  reply  which  covered 
my  objection. 

(The  question  was  read  at  the  request  of  the  court.) 

The  accused,  his  counsel,  the  judge-advocates,  the  reporter,  and  the 
witness  then  withdrew,  and  the  court  was  closed,  and.  upon  being 
opened,  the  president  announced,  in  their  presence,  as  loUows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  is 
not  sustained. 

(The  question  was  read  by  the  reporter  as  follows:  "Q.  I  think 
this  fact  has  been  brought  out  on  the  other  examination,  but  in  order 
to  be  sure  of  it,  did  you  leave  your  company  at  any  time  during  this 
period?") 

A.  I  did  not  leave  my  company  at  all  from  the  time  that  I  was 
directed  to  go  to  it  by  the  commanding  officer  until  next  morning 
when  I  was  relieved  by  Lieutenant  Lawrason.  I  testified  on  the 
previous  day  that  I  haa  visited  the  sentinels,  but  I  was  not  absent 
irom  my  company  at  any  time  during  that  period. 
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what  occurred  at  that  time,  and  I  wish  to  go  on  record  as  informing  this  court 
that  that  has  been  deliberately  cut  out  of  the  charges  against  Captain  Macklio, 
although  once  formulated,  and,  as  I  understand  It,  It  is  entirely  improper. 

Associate  counsel  for  the  accused : 

I  desire  to  continue  this  statement  that  I  have  to  make,  and  if  there  is  any- 
thing objectionable  in  it  it  can  be  passed  on  by  the  court 

A  member : 

I  move  the  court  be  cleared. 

(Whereupon  the  court  was  cleared.) 

Assistant  judge-advocate : 

I  request  that  the  court  remain  open,  sir. 

The  president: 

Wait  a  moment.    I  would  like  to  hear  the  question  read. 

(The  reporter  read  the  question  objected  to,  as  follows : 
"Q.  To  the  best  of  your  recollection,  did  you  hear  or  overhear 
anything  said  there  that  would  indicate  a  feeling  of  resentment  on 
the  part  of  any  individual  against  either  the  colored  troops  or  their 
officers?") 

Another  member : 

Mr.  President,  I  believe  the  motion  of  the  member  in  asking  to  have  the  court 
cleared 

The  president : 

The  member  will  please  sit  down.  The  court  is  always  cleared  at  the  re- 
quest of  a  member. 

The  assistant  judge-advocate: 

May  It  please  the  court,  I  requested  that  the  court  remain  open  because  I 
de«ire  that  the  same  publicity  be  given  my  remarks  as  were  given  the  remarks 
that  reflected  upon  me,  and  I  desire  to  state  now,  oflacially,  that  I  am  perfectly 
willing  and  desire  that  people  be  present  here  just  as  they  were  here  when 
this  statement  was  made  by  the  associate  counsel.  I  had  no  intention  whatever 
of  trying  to  bring  out  by  this  witness  anything  that  would  hurt  him  In  his  own 
case.  I  had  rather  make  this  statement  before  the  public,  if  the  court  may  be 
opened,  or  I  can  make  It  here  now,  and  it  can  be  read  over  later  if  the  court 
so  desires.  I  merely  wish  to  state,  with  reference  to  this  particular  o^jcurrence, 
that  I  have  heard  that  in  Captain  Macklln's  case  there  was  a  charge  with 
reference  to  this  particular  Incident  and  that  It  was  afterwards  withdrawn^, 
and  from  remarks  that  Major  Penrose  made  to  me  with  reference  to  these 
men,  who  were,  according  to  their  affidavits,  present  at  this  time,  in  which  re- 
marks of  Major  Penrose  he  referred  to  them,  "  Have  those  scoundrels  told 
you  their  story  yet?"  and,  as  I  remember  it,  asked  who  they  were,  and  he  said, 
'' Billingsley  and  that  outfit;"  and  I  did  not  intend  to  press  this-  matter  any 
further,  and  I  don't  intend  to  call  those  men  as  witnesses  in  my  case  unless 
it  seems  to  me  absolutely  necessary.  I  never  have  asked  Captain  Macklin  about 
this  case,  but  from  the  way  Major  Penrose  talked  about  the  case  and  about 
these  men  I  don't  know  that  their  introduction  in  either  this  case  in  rebuttal 
or  in  my  cnsie  would  be  of  any  benefit  whatever  to  the  side  of  the  Government 
The  question  was  not  asked  with  any  ulterior  motive,  as  the  associate  counsel 
seems  to  believe,  and  was  asked  after  I  had  spoken  to  Captain  Hay.  We  had 
talked  about  whether  it  should  be  asked,  and  he  said,  '*  Go  ahead  and  try  it ; " 
he  said,  "They  will  probably  object  to  it."  I  have  no  intention  of  trying  to 
force  anything  out  of  Captain  Macklin  that  would  redound  to  his  hurt  on  his 
own  trial,  and  I  state  that  with  all  sincerity  and  truth,  that  I  do  not  and  have 
not  at  any  time  intended  to  do  that,  and  I  am  sorry  that  my  motives  have  been 
mi8interi)reted  by  either  the  associate  counsel  or  anyone  else.  If  they  have 
been  so  misinterpreted  by  anyone  else,  I  don't  know  of  it 
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Associate  counsel  for  the  accused : 

May  it  please  the  court,  I  accept  the  amendment  as  regards  the  matter  of 
the  cross-examination.  It  was  either  the  direct  or  the  redirect  examination, 
but  on  all  other  points  I  described  I  stand  ready,  if  the  court  thinks  it  neces- 
sary, to  cite  them — ^to  cite  that  portion  of  the  record  to  which  I  referred. 

A  member : 

Before  the  court  is  closed,  Mr.  President,  I  think,  getting  back  to  the  point 
I  had  in  mind,  the  associate  counsel  might  retract  his  reflections  on  the 
assistant  Judge-advocate,  and  that  will  settle  the  matter  and  the  court  will 
not  have  to  be  closed  on  that  matter. 

Associate  counsel  for  the  accused : 

May  it  please  the  court,  I  have  no  retraction  to  make  of  anything  I  have 
said  before  this  court 

The  accused,  his  counsel,  the  judge-advocates,  the  reporter,  and 
the  witness  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows : 

I  am  instructed  by  the  court  to  announce  that  the  objection  is  sustained. 
The  court  admonishes  associate  counsel  for  the  defense  that  his  remarks  re- 
flecting upon  the  motives  of  the  assistant  Judge-advocate  are  considered  im- 
proper.   Please  proceed  with  the  examination. 

Assistant  judge-advocate: 

There  are  no  more  questions  on  the  part  of  the  prosecution. 

REDIRECT  EXAMINATION. 
QUESTIONS  BY  COUNSEL  FOB  THE  ACGUSEa 

Q.  (At  request  of  counsel  the  reporter  read  the  following  question 
from  the  cross-examination  of  this  witness :  "  Q.  Was  it  so  early  in 
the  morning  when  you  picked  up  these  shells  that  it  was  impossible 
for  anyone,  a  few  minutes  earlier,  to  have  seen  other  shells  on  the 
street  and  to  have  picked  them  up?  ")  Captain  Macklin,  were  there 
any  other  people  along  the  street  there  previous  to  the  time  of  your 
picking  up  the  shells  after  daylight — after  it  was  light  enough  to 
see? — A.  I  don't  think  anyone  went  along  that  street  from  the  time 
I  went  on  duty  until  later  in  the  day. 

QUESTIONS  BY  THE  COURT. 

Q.  At  about  what  hour  did  you  find  the  clips  and  empty  shells? — 
A.  I  can't  tell  you  the  exact  hour;   it  was  about  5.30,  though. 

Q.  Why  did  you  not  immediately  take  them  to  Major  Penrose  for 
his  information? — ^A.  I  showed  the  shells  and  clips  to  Major  Pen- 
rose within  five  minutes  after  I  had  found  them. 

Q.  Can  you  tell  in  any  way  by  inspection  whether  or  not  a  car- 
tridge shell  of  the  kind  you  picked  up  August  14  on  Fifteenth  street 
had  been  recently  fired  or  not?  If  so,  did  you  inspect  those  shells 
with  that  in  view,  and  with  what  result? — A.  I  did  not.  Please 
repeat  the  question. 

Q.  (Question  repeated.) — A.  I  think  I  could  tell  if  it  had  recently 
been  fired.     I  looked  at  them  and  thov  had  been  fired  at  some  time 
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Associate  counsel  for  the  accused : 

May  it  please  the  court,  I  accept  the  amendment  as  regards  the  matter  of 
the  cross-examination.  It  was  either  the  direct  or  the  redirect  examination, 
but  on  all  other  points  I  described  I  stand  ready,  if  the  court  thinlcs  it  neces- 
sary, to  cite  them — to  cite  that  portion  of  the  record  to  which  I  referred, 

A  member: 

Before  the  court  is  closed,  Mr.  President,  I  think,  getting  back  to  the  point 
I  had  in  mind,  the  associate  counsel  might  retract  his  reflections  on  the 
assistant  Judge-advocate,  and  that  will  settle  the  matter  and  the  court  will 
not  have  to  be  closed  on  that  matter. 

Associate  counsel  for  the  accused : 

May  it  please  the  court,  I  have  no  retraction  to  make  of  anything  I  have 
said  before  this  court 

The  accused,  his  counsel,  the  judge-advocates,  the  reporter,  and 
the  witness  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows : 

I  am  instructed  by  the  court  to  announce  that  the  objection  is  sustained. 
The  court  admonishes  associate  counsel  for  the  defense  that  his  remarks  re- 
flecting upon  the  motives  of  the  assistant  Judge-advocate  are  considered  im- 
proper.   Please  proceed  with  the  examination. 

Assistant  judge-advocate: 

There  are  no  more  questions  on  the  part  of  the  prosecution. 

REDIRECT  EXAMINATION. 
QUESTIONS  BY  COUNSEL  FOB  THE  ACGUSEa 

Q.  (At  request  of  counsel  the  reporter  read  the  following  question 
from  the  cross-examination  of  this  witness :  "  Q.  Was  it  so  early  in 
the  morning  when  you  picked  up  these  shells  that  it  was  impossible 
for  anyone,  a  few  minutes  earlier,  to  have  seen  other  shells  on  the 
street  and  to  have  picked  them  up?  ")  Captain  Macklin,  were  there 
any  other  people  along  the  street  there  previous  to  the  time  of  your 
picking  up  the  shells  after  daylight — after  it  was  light  enough  to 
see? — A.  I  don't  think  anyone  went  along  that  street  from  the  time 
I  went  on  duty  until  later  in  the  day. 

QUESTIONS  BY  THE  COURT. 

Q.  At  about  what  hour  did  you  find  the  clips  and  empty  shells? — 
A.  I  can't  tell  you  the  exact  hour;   it  was  about  5.30,  though. 

Q.  Why  did  you  not  immediately  take  them  to  Major  Penrose  for 
his  information? — A.  I  showed  the  shells  and  clips  to  Major  Pen- 
rose within  five  minutes  after  I  had  found  them. 

Q.  Can  you  tell  in  any  way  by  inspection  whether  or  not  a  car- 
tridge shell  of  the  kind  you  picked  up  August  14  on  Fifteenth  street 
had  been  recently  fired  or  not?  If  so,  did  you  inspect  those  shells 
with  that  in  view,  and  with  what  result? — A.  I  did  not.  Please 
repeat  the  question. 

Q.  (Question  repeated.) — A.  I  think  I  could  tell  if  it  had  recently 
been  fired.     I  looked  at  them  and  thov  had  been  fired  at  some  time 


14,1007.]       AFFRAY  AT  BROWNSVILLE,  TEXAS.  969 

Q.  Did  you  ever  hear  any  of  them  express  any  opinion,  either 
favorable  or  unfavorable,  about  the  separate  bars  provided  for  the 
enlisted  men  of  the  Twenty-fifth  Infantry? — ^A.  I  was  told  on 
several  occasions,  not  in  a  resentful  way,  but  merely  as  a  matter  of 
information,  that  it  was  impossible  for  colored  men  to  drink  at  the 
same  bar  with  white  men  in  that  town,  and  that  the  soldiers  must 
understand  that. 

Q.  Did  you  ever  hear  any  of  the  soldiers  of  the  Twenty-fifth  In- 
fantry express  any  opinion,  either  favorable  or  unfavorable,  about 
the  separate  bars? — ^A.  I  did  not. 

Q.  Was  it  or  was  it  not  a  daily  -custom  of  the  people  of  Browns- 
ville, men,  women,  and  children,  to  walk  through  the  post  of  Fort 
Brown  from  a  little  before  to  a  little  after  sunset? — ^A.  It  was. 

Q.  Did  you  notice  whether  they  did  so  on  the  afternoon  of  the 
13th  ? — A.  I  do  not  remember. 

^  Q.  Was  it  or  was  it  not  a  daily  custom  for  the  citizens  of  Browns- 
ville, men,  women,  and  children,  to  come  into  the  post  to  witness 
retreat? — A.  It  was. 

Q.  Did  you  observe  citizens  of  Brownsville  on  the  13th  of  August 
in  the  post  observing  retreat? — ^A.  I  don't  remember  that  date  spe- 
cifically. 

Q.  From  the  time  you  arrived  at  Fort  Brown,  July  28,  and  up  to 
and  including  August  13,  was  it  or  was  it  not  the  custom  of  a  large 
number  of  boys  from  Brownsville  to  come  into  the  post  daily  and 
play  baseball  on  the  post  diamond  ? — A.  It  was. 

Q.  Where  was  this  situated,  with  respect  to  the  barracks  and  the 
officers'  quarters? — ^A.  Situated  on  the  east  end  of  the  parade  ground, 
between  the  barracks  and  the  officers'  quarters. 

Q.  Was  or  was  there  not  a  body  of  water  in  rear  of  the  officers' 
quarters  in  Fort  Brown,  known  as  the  lagoon? — A.  There  was. 

Q.  Did  the  men  and  boys  of  Brownsville  ever  fish  and  go  swim- 
ming in  this  lagoon  ? — A.   i  es ;  almost  daily. 

Q.  Do  you  recollect  whether  any  of  these  men  and  boys,  or  both, 
from  Brownsville  were  fishing  or  swimming  during  the  afternoon 
of  August  13? — A.  I  do  not  recollect. 

Q.  Mr.  Grier,  what  was  your  impression  about  the  firing  that  night 
when  you  first  woke  up? — A.  My  impression  was  that  some  friends 
of  Mr.  and  Mrs.  Evans  had  come  up  to  the  post,  shot  into  the  bar- 
racks to  avenge  the  outrage  alleged  to  have  been  made  upon  Mrs, 
Evans  the  night  before. 

Q.  What  was  your  impression  at  the  time  you  joined  C  Com- 
pany?— A.  The  same  thing — that  the  post  had  been  fired  into. 

Q.  Were  you  at  the  main  gate  when  Captain  Lyon,  with  his  com- 
pany, returned  to  the  garrison  ?  Do  you  know  what  hour  of  night  it 
was? — A.  I  was  not  at  the  main  gate,  but  I  heard  the  company  come 
in.     I  think  it  was  about  1  o'clock. 

Q.  Did  you  hear  any  conversation  that  occurred  between  the  mayor 
of  Brownsville,  Major  Combe,  and  Major  Penrose  at  this  time? — A. 
T  did. 

Q.  State  as  fully  as  you  can  this  conversation. — A.  Mayor  Combe 
said  to  Major  Penrose:  "Major,  your  men  have  done  this  thing; 
some  of  our  most  reputable  citizens  have  seen  them  and  recognized 
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Q.  Will  you  tell  the  court  her  version  of  the  story  as  she  gave  it 
to  you  at  that  time? 

By  judge-advocate: 

May  it  please  the  court,  we  think  this  is  entirely  objectionable  testimonj, 
unless  it  is  an  attempt  to  impeach  the  testimony  of  Mrs.  Leahy.  She  has  been 
before  the  court 

By  counsel: 

It  couldn't  be  a  plainer  case  than  to  impeach  the  evidence  of  that  woman. 

By  judge-advocate: 

If  that  is  the  purpose,  we  have  nothing  more  to  say. 

By  counsel: 

Why,  clearly  so.    Do  I  understand  there  is  an  objection  interposed? 

By  judge-advocate: 

Our  objection  is  withdrawn  if  that  is  the  purpose  of  counsel.  ^ 

Q.  (Question  repeated  to  witness.) — ^A.  She  stated  at  about  12 
o'clock  the  night  of  the  13th-14th  of  August  she  heard  two  shots  which 
she  supposed  had  been  fired  from  the  upper  gallery  of  the  middle 
barracks.  That  in  company  with  Judge  I^arks  she  went  to  a  window 
overlookinff  the  alley  and  stood  at  an  open  window.  That  while 
standing  there  she  saw  10  or  12  men  jump  the  wall,  come  down  the 
alley,  and  when  they  got  opposite  her  house  one  of  the  men  touched 
the  man  whom  she  supposed  to  be  the  leader  of  the  party  and  pointed 
up  to  the  window  where  she  was  standing  dressed  in  a  white  wrapper. 
Tne  leader  of  the  party  said  very  distinctly,  so  she  could  hear  him, 
"No,  not  there;  straight  up  the  street."  The  squad  then  moved 
up  past  her  house  and  after  going  up  a  little  ways  fired  the  first  volley. 
Tney  then  came  down  past  her  house  and  fired  another  volley,  the 
commands  being  given  by  the  man  she  supposed  to  be  the  leader. 
They  then  ran  oack — call  to  arms  soundea — and  jumped  the  wall 
into  the  post,  when  somebody  said,  "  Let's  give  them  one  more."  She 
said  they  then  rested  their  rifles  on  the  wall  and  fired  the  last  shots. 
Then  disappeared  in  the  barracks. 

Q.  Do  you  remember  whether  she  said  anything  about  being  spoken 
to  about  standing  in  the  window  in  white  clothes? — ^A.  She  dia. 

Q.  What  was  that? — A.  Judge  Parks  begged  her  to  come  away 
from  the  window ;  she  would  surely  be  shot. 

Q.  Anything  else  you  remember  she  told  you  at  that  time  in  con- 
nection with  the  affair  ? — A.  No ;  I  believe  that's  all. 

Q,  I  believe,  Mr.  Grier,  you  were  acting  adjutant  during  the  period 
about  pay  day  and  up  to  and  after  the  13th  and  14th  oi  August? — 
A.  Yes,  sir. 

Q.  Did  you  actually  pay  the  troops,  Mr.  Grier? — A.  I  did. 

Q.  When  did  you  pay  them?  What  date? — A.  I  paid  them  on 
Saturday,  the  11th  of  Au^st. 

Q.  As  adjutant,  Mr.  Grier,  do  you  have  any  recollection  of  having 
sent  for  the  United  States  district  attorney  for  the  commanding 
ofiicer.  Major  Penrose,  at  any  time  about  the  period  in  question? — ^A. 
Yes,  sir;  upon  order  of  the  commanding  officer  I  telephoned  from 
the  quartermaster's  office  or  rather  had  the  post  quartermaster-ser- 
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Q.  Were  you  present  on  the  following  day,  Mr.  Grier,  when  the 
Citizens'  Committee  came  in  and  callra  upon  Major  Penrose  in 
regard  to  the  event  of  the  night  before! — A.  Yes,  sir. 

Q.  Who  also  was  present,  of  the  garrison,  I  mean,  at  this  conver- 
sation!— A.  Captain  Lyon  was  the  only  other  o£5cer,  the  command- 
ing officer,  and  myself. 

Q.  Do  you  remember  how  many  men  were  in  this  committee! — ^A* 
Approximately.    I  believe  there  were  about  12  men. 

Q.  What  was  the  general  purport  of  the  conversation — that  is,  as 
you  recall  it?  I  don't  mean  the  language  used,  but  what  was  the 
controlling  thought  that  ran  through  it! — A.  It  was  a  request  on  the 
part  of  the  Citizens'  Committee  to  the  commanding  officer  to  have 
him  give  them  some  assurance  that  it  would  be  safe  for  them  and 
their  families  to  stay  in  Brownsville. 

Q.  Were  you  asked  by  any  member  of  that  committee  whether  or 
not  the  only  check  upon  the  presence  of  the  men  the  night  before 
was  made  by  noncommissioned  officers! — A.  Yes. 

Q.  Tell  the  court  the  circimistances  about  that. — ^A.  I  was  asked 
by  Mr.  Dennett,  "  Who  checked  those  niggers  in  last  night  when  they 
went  to  bed  ?  "  I  told  him  the  noncommissioned  officer  in  charge  of 
quarters,  as  usual. 

Q.  Was  there  any  conversation  in  regard  to  whether  or  hot  there 
had  been  any  examination  of  the  arms,  the  ammunition  of  the  men 
after  the  shooting  occurred  that  night? — A.  Yes,  sir. 

Q.  Was  there  any  statement  made  by  you,  or  in  your  hearing,  that 
this  check  had  been  made — the  only  check-up  that  was  made — wa% 
made  by  the  noncommissioned  officers  of  the  garrison? — A.  I  never 
heard  any  such  remark. 

Q.  Did  you  make  any  such  remark  ? — A.  I  did  not. 

Q.  Did  you  hear  any  question  asked  Major  Penrose  if  the  com-^ 
missioned  officers  under  his  command  had  made  a  personal  exam- ' 
ination  of  the  men,  the  guns  and  the  ammunition,  the  night  before, 
after  the  shooting  ? 

By  assistant  judge-advocate: 

May  ft  please  the  court,  the  prosecution  believes  that  this  manner  of  getting 
out  testimony  from  a  witness  on  the  direct  examination  is  not  In  accordanot 
with  the  ordinary  rules  of  procedure. 

By  counsel : 

May  we  ask  the  assistant  Judge-adTocate  to  cite  any  law  on  that  question 
before  we  answer?  And  in  so  stating  we  wish  to  state  distinctly  that  we  have 
quoted  verbatim  from*  the  record  with  the  distinct  purpose — anyone  who  runs 
may  read — of  contradicting,  to  our  minds,  the  perfectly  absurd  statements  of  Mr. 
Dennett.  Any  military  man  could  see  they  were  absurd,  In  our  judgment,  and 
we  purpose  to  contradict  it  by  this  witness,  whom  he  says  was  there.  We  would 
like,  before  answering  the  assistant  Judge-advocate,  to  have  him  cite  any  law 
fciupporting  his  contention. 

By  assistant  judge-advocate: 

May  It  please  the  court,  on  the  direct  examination  of  a  witness  who  Is  giving 
testimony  that  tends  to  impeach  testimony  of  witnesses  who  have  already  ap- 
peared for  the  other  side,  it  seems  to  me  that  to  ask  him  whether  he  heard 
particular  statements  or  not  is  not  the  proper  way  of  arriving  at  the  truth.  But 
there  is  no  objection ;  we  will  not  specifically  object  to  this,  Imt  we  mflBMly  wUdi 
to  state  that  in  ordinary  direct  examination  that  this  metkod  iB  ]K)i,< 
followed. 
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night  of  13th-14:th  of  August. — A.  I  don't  remember  hearing  any 
such  conversation. 

Q.  The  question  was,  Did  you  hear  any  conversation? — ^A.  No. 

Q.  Were  you  asked  by  Mr.  Dennett  whether  or  not  a  personal  ex- 
amination had  been  made  of  the  men — ^the  members  of  the  command — 
their  guns,  and  ammunition? — ^A.  He  asked  me  directly  what  I  had 
done  to  detect  the  guilty  parties.  If  I  had  examined  the  rifles, 
checked  up  the  ammunition,  and  was  satisfied  that  all  the  men  were 
there.  I  told  him  that  I  had  not  inspected  any  rifles  or  ammunition ; 
that  I  did  not  belong  to  a  company,  was  a  staff  officer  and  merely 
attached  to  C  Company  during  the  absence  of  Captain  Macklin. 

Q.  Did  you  hear  this  Mr.  Dennett  ask  a  similar  question  of  Captain 
Lyon,  who  was  the  other  officer  sitting  there? — ^A.  I  did  not.  There 
was  a  great  deal  of  questioning  going  on  all  through  the  room,  dif- 
ferent members  of  the  Citizens'  Committee  questioning  at  the  same 
time  one  or  more  officers. 

Q.  Where  was  Mr.  Dennett  sitting,  with  respect  to  you,  or  stand- 
ing at  the  time  he  asked  this  question? — ^A.  Sitting  about  6  feet  to 
my  left. 

Q.  Did  you  hear  a  similar  question  asked  of  Major  Penrose  by 
this  same  gentleman,  Mr.  Dennett  ? — ^A.  I  did  not. 

Q.  Did  you  inform  him  that  all  the  information  you  had  gotten 
about  the  affair  of  the  night  previous  came  to  you  through  reports 
of  the  noncommissioned  officers  and  privates  of  the  command? — A.  I 
did  not.    He  never  asked  me  any  such  thipg. 

Q.  Did  you  hear  any  such  question  asked  and  answer  given? — ^A. 
I  did  not. 

CROSS-EXAMINATION. 
QUESTIONS  BY  ASSISTANT  JUDQE-ADVOCATB. 

Q.  Mr.  Grier,  were  you  present  during  all  the  time  that  the  Citi- 
zens' Committee  was  in  the  office  of  the  commanding  officer? — ^A.  I 
was. 

Q.  But  during  a  considerable  portion  of  the  time  is  it  not  a  fact 
that  you  could  not  have  heard  everything  that  was  said  by  Major 
Penrose,  Mayor  Combe,  and  Mr.  Dennett? — A.  No;  I  couldn't  possi- 
bly have  heard  everything  that  was  said. 

Q.  So  that  you  were  being  questioned  by  different  members  of  the 
committee  at  different  times  yourself? — A.  Yes. 

Q.  And  the  same  is  true  of  each  of  the  other  officers  there? — ^A. 
Yes. 

Q.  When  Mr.  Creager  visited  Major  Penrose's  office  on  the  morn- 
ing of  August  13  did  you  take  part  in  the  conversation  at  all,  or 
did  you  continue  your  Avork  at  your  desk  ? — A.  I  continued  my  work 
at  my  desk. 

Q.  Did  you  have  a  good  deal  of  work  to  do  ? — A.  Fair  amount. 

Q.  Are  you  sure  you  heard  everything  that  passed  between  Mr. 
Creager  and  Major  Penrose? — A.«  I  did  in  substance,  yes;  I  couldn't 
help  it.  Mr.  Creager  wasn't  sitting  more  than  3  feet  from  me, 
and  his  tone  was  the  ordinary  tone  of  conversation. 

Q.  You  were  in  the  office,  however,  at  the  time  Major  Penrose 
was  first  found  by  Mr.  Creager  outside,  were  you  not  ? — A.  Yes. 

Q.  In  your  conversation  with  Mrs.  Leahy,  on  August  25  or  26, 
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By  counsel: 

I  would  like  to  know  the  purpose  of  that;  it  was  not  touched  on  in  direct 
examination. 

By  assistant  judge-advocate: 
I  will  withdraw  that  question. 

EXAMINATION   BY  THE   COURT. 

Q.  Tell  US  all  you  heard  of  the  convers%|tion  between  Major  Pen- 
rose and  Mayor  Combe  about  1  o'clock  on  the  morning  of  August 
14,  near  the  gate. — A.  As  they  came  up  and  reported  to  Major  Pen- 
rose, I  heard  Mayor  Combe  say :  "  Major,  your  men  have  done  this 
thing;  some  of  our  most  reputable  citizens  have  seen  them  and 
recognized  them  to  be  soldiers  under  your  command."  Major  Pen- 
rose replied :  "  I  can't  believe  it — I  can't  believe  it."  That's  all  the 
conversation  I  heard. 

Counsel  for  accused  here  addressed  the  court  as  follows : 

There  was  a  witness  reported  to  us  this  morning  and  I  have  not  had  time 
to  examine  him.  I  can  get  ready  for  that  witness,  if  the  court  desires,  for  this 
afternoon.  It  Is  Sergeant  Carlisle.  I  am  very  sure  that  with  time  I  could 
probably  curtail  it  so  that  it  would  be  to  the  interest  of  all  concerned  for 
the  court  to  adjourn  until  to-morrow  morning.  I  have  some  other  witnesses 
here;  I  have  seen  them  about  twenty  minutes,  or  half  or  three-quarters  of  an 
hour,  maybe  an  hour.  I  would  not  pretend  to  get  ready  myself  for  the  ex- 
amination of  these  witnesses  inside  three  or  four  hours  of  careful,  diligent 
study  of  what  I  purpose  to  bring  out  by  them.  I  say  this  in  all  frankness. 
1  stated  yesterday  in  conversation  with  the  president  that  I  thought  by  an 
extra  adjourament  or  reoess  at  noon  I  could  be  ready  to  go  on.  There  is 
no  use  beating  around  the  bush  ,*  I  am  not,  and  I  can't  be  without  such  prejudice 
to  the  case  that  1  am  sure  the  court  will  not  ask  me  to  do  so.  We*  will  bo 
ready  to  go  on  to-morrow  morning,  but  if  the  court  desires  to  meet  this  after- 
noon to  hear  the  testimony  of  Sergeant  Carlisle,  we  will  be  glad  to  go  on. 

A  motion  was  here  made  by  a  member  of  the  court,  and  seconded, 
that  the  court  take  a  recess  until  2  o'clock  p.  m. 

The  court  then  took  a  recess  until  2  o'clock  a.  m.  [p.  m.],  at  which 
hour  the  members  of  the  court,  the  judge-advocates,  the  accused, 
his  counsel,  and  the  reporter  resumed  their  seats. 

Counsel  for  the  accused : 

Now,  may  it  please  the  court,  this  morning  there  was  an  objection  raised 
and  a  loiIing  of  the  court  made  which  we  think  prejudices  us,  and  particularly 
so,  as  we  may  have  to  pursue  the  same  method  of  examination  in  regard  to  other 
witnesses  that  will  be  presented  here.  You  will  recall  that  we  stated  .distinctly 
that  we  did  not  attempt  to  argue  it  as  we  considered  that  it  was  the  only  logical 
method,  to  our  mind,  to  contradict  a  witness  as  to  certain  previous  statements 
that  he  had  made.  We  recognize,  of  course,  that  the  general  rule  is  that  lead- 
ing questions  are  prohibited  on  direct  examination,  but  we  also  recognize  the 
fact  that  the  authorities  on  evidence,  and  we  contend  that  they  do,  support  us 
on  the  contention  that  there  are  certain  well  recognized  and  well-established  ex- 
ceptions to  that  rule,  and  that  the  exceptions  are  so  well  recognized  as  a  matter 
of  fact  that  they  are  a  i)art  of  the  nile  itself.  Mr.  Wharton,  in  his  Criminal 
Evidence,  ninth  edition,  section  454a,  thus  states  the  rule:  "It  has  been  shown 
that  while  as  a  rule  leading  questions  are  not  permitted,  exceptions  are  recog- 
nized where  witnesses  are  unwilling,  where  they  are  of  weak  memory,  where 
a  witness  is  called  to  contradict  and  where  such  a  mode  of  questioning  Is  log- 
ically consistent  with  a  fair  and  honest  development  of  the  case." 

In  both  of  the  last  we  maintain  that  our  case  this  morning  fell  within,  and 
others  that  we  may  present  will  also  come  within  these  exceptions.    Under 

S.  Doc.  402,  60-1,  pt  2 C3 
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Q.  Were  you  with  C  Company  of  the  Twenty-fifth  Infantry  at 
Brownsville  in  August  last? — ^A.  Yes,  sir. 

Q.  You  were  stationed  at  Fort  Brown  on  the  13th  and  14th  of 
August? — A.  Yes,  sir. 

Q.  Were  you  aroused  from  your  sleep  on  the  night  of  the  18th-14ih 
of  August? — ^A.  Yes,  sir. 

Q.  Did  you  hear  any  call A.  Yes,  sir. 

Q.  Shortly  after  that?— A.  Yes,  sir. 

Q.  What  call  was  it? — A.  Call  to  arms. 

Q.  What  were  you  doing  when  call  to  arms  was  soimded? — ^A.  I 
were  dressing,  sir. 

Q.  What  did  you  do  when  you  heard  the  call  to  arms  soimded? — 
A.  After  call  to  arms  I  finished  dressing  and  then  I  reached  on  the 
wall  and  got  my  belt  and  proceed  to  the  ^n  rack.     • 

Q.  Was  the  gun  rack  open  ? — ^A.  No,  sir. 

Q.  Did  you  take  any  steps  to  get  the  gun  rack  open? — ^A.  Yes,  sir. 

Q.  What  did  you  do  ? — A.  I  called  for  the  noncommissioned  officer 
in  charge  of  quarters. 

Q.  Who  was  that? — A.  Sergeant  Brawner. 
^  Q.  Did  you  do  anything  else  to  get  Sergeant  Brawner? — ^A.  Yes. 
sir ;  after  he  didn't  answer  I  called  for  Corporal  Madison  and  told 
him  to  go  down,  and  some  one  then  said  that  the  sergeant  in  charge 
of  quarters  had  gone  downstairs,  and  I  called  Corporal  Madison 
to  go  down  and  find  the  sergeant  in  charge  of  quarters  and  tell  him 
call  to  arms  had  blown. 

Q.  Did  you  hear  any  order  given  about  opening  the  gun  racks;  if 
so,  what  was  the  order  and  who  gave  it? — A.  About  that  time  I 
heard  Major  Penrose  say  to  open  the  gun  racks  or  to  get  the  gun 
racks  open  and  have  the  men  fall  down ;  if  you  couldn't  nnd  the  man 
in  charge  of  quarters  to  open  the  gun  racKs  and  have  the  men  fall 
down  at  once. 

Q.  Was  your  gun  rack  only  opened ;  if  so,  by  whom — ^that  is,  the 
gun  rack  from  which  you  got  your  gun  ? — ^A.  It  was  unlocked. 

Q.  By  whom  ? — A.  By  the  man  in  charge  of  quarters. 

Q.  It  was  unlocked,  at  any  rate  ? — A.  Yes,  sir. 

Q.  Did  you  hear  any  noise  of  breaking  open  gun  racks  about  this 
time?  If  so,  tell  the  court  what  it  was. — ^A.  After  the  order  was 
given  ? 

Q.  AVlienever  it  was. — A.  Yes,  sir ;  after  the  order  was  given  there 
was  a  hammering  on  the  racks  then. 

Q.  Are  you  certain  that  this  hammering  on  the  racks  was  after 
the  order  was  given,  as  you  stated,  by  Major  Penrose? — ^A.  Yes,  sir. 

Q.  Had  you  heard  any  hammering  on  the  racks  previous  to  that 
time  ? — A.  No^  sir. 

Q.  Where  was  Major  Penrose  when  he  gave  this  order? — ^A.  He 
was  on  the  front  some  place  near  the  company  quarters.  I  don't 
know  whether  he  was  on  the  front  porch  or  on  the  walk.  He  was 
somewhere  near  the  end  of  the  quarters. 

Q.  Do  you  mean  the  side  facing  the  parade? — ^A.  Yes,  sir;  the 
side  facing  the  parade. 

Q.  Sergeant,  did  you  see  any  broken  guns  in  your  company,  or 
injured  guns,  I  mean,  after  this — ^shortly  after  this? — ^A.  Next  morn- 
ing I  did,  sir. 
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ters  I  got  up  and  put  on  a  part  of  my  clothes  as  quick  as  possible; 
before  I  got  my  clothes  on  a  call  to  arms  went." 

(Here  the  assistant  judge-advocate  requested  the  reporter  to  read 
the  following  answer  from  direct  examination  of  this  witness:  "A. 
After  call  to  arms  I  finished  dressing,  and  then  I  reached  on  the  wall 
and  got  my  belt  and  proceeded  to  the  gun  rack.") 

The  assistant  judge-advocate : 

May  it  please  the  court,  there  is  no  conflict  there,  so  far  as  I  can  see;  I 
thought  there  was. 

BEDIRECT  EXAMINATION. 
QUESTIONS  BT  COUNSEL  FOB  THE  AOOUSED. 

Q.  When  you  state  first  sergeant,  do  you  mean  to  tell  this  court 
that  you  had  a  first  sergeant  at  the  post  on  the  night  of  the  13th  and 
14th  of  August  in  the  quarters? — ^A.  There  was  a  man  that  was  act- 
ing as  first  sergeant. 

Q.  And  who  was  that? — ^A.  Sergt.  Samuel  W.  HarlOT. 

Q.  Was  Sergeant  Brawner  a  married  man,  Sergeant?— A.  Yes,  sir. 

Q.  t)id  he  ordinarily  sleep  in  his  quarters  that  were  provided  for 
him  outside  of  the  barracks? — ^A.  I  don^t  think  he  did;  I  don't  re- 
member, sir. 

Q.  You  don't  know  about  that? — ^A.  I  don't  know,  sir,  whether  he 
did  or  not 

Q.  The  noncommissioned  officer  in  charge  of  quarters  slept  inside 
the  quarters? — A.  The  noncommissioned  officer  in  charge  of  quarters 
stayed  in  quarters  all  the  time. 

The  judge-advocate: 

May  it  please  the  court,  we  would  like  to  go  on  record  as  stating  that  this 
examination  is  not  for  the  purpose  of  rehabilitating  the  witness;  it  does  not 
touch  upon  anything  that  was  brought  out  on  cross-examination ;  but  we  do  hot 
care  to  interpose  a  formal  objection  to  it. 

Counsel  for  the  accused : 

I  am  very  sure  they  went  into  it  upon  the  cross-examination  as  to  whethcfr 
the  first  sergeant  slept  in  the  quai'ters,  and  they  asked  about  where  the  non- 
commissioned officer  in  charge  of  quarters  sl^t.  I  think  the  record  will  bear 
us  out  in  stating  that 

QUESTIONS  BY  THE  COURT?. 

The  assistant  judge-advocate : 

Before  the  examination  of  the  court,  there  is  one  other  question  I  would  like 
to  ask  the  witness. 

The  president: 

Very  well. 

RECROSS-EXAMINATION. 

QUESTIONS  BY  THE  ASSISTANT  JUDGE-ADVOCATB.  ^^^^^^  _ 

Q.  Did  the  noncommissioned  officer  in  charge  ?''^*^^3j|p^  ^  sleep  in 
the  squad  room  where  the  gun  racks  were  kept,  ^4Tjfc|x  ^ieep  ordi- 
narily in  one  of  the  rooms  assigned  the  sergeants  PWi%  %  Ae  man  in 
charge  of  quarters  slept  wherever  his  bunk  were.         v^  ^ 
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ters  I  got  up  and  put  on  a  part  of  my  dotlies  as  quick  as  possible; 
before  I  got  my  clothes  on  a  call  to  arms  went." 

(Here  the  assistant  judge-advocate  requested  the  reporter  to  read 
the  following  answer  from  direct  examination  of  this  witness :  "A. 
After  call  to  arms  I  finished  dressing,  and  then  I  reached  on  the  Wall 
and  got  my  belt  and  proceeded  to  the  gun  rack.") 

The  assistant  judge-advocate : 

May  it  please  the  court,  there  Is  no  conflict  there,  so  far  as  I  can  see;  I 
thought  there  was. 

REDIRECT  EXAMINATION. 
QUESTIONS  BT  COUNSEL  FOB  THE  ACCUSED. 

Q.  When  you  state  first  sergeant,  do  you  mean  to  tell  this  court 
that  you  had  a  first  sergeant  at  the  post  on  the  night  of  the  13th  and 
14th  of  August  in  the  quarters? — ^A.  There  was  a  man  that  was  act- 
ing as  first  sergeant. 

Q.  And  who  was  that? — ^A.  Sergt.  Samuel  W.  Harley. 

Q.  Was  Sergeant  Brawner  a  married  man,  Sergeant? — ^A.  Yes,  sir. 

Q.  t)id  he  ordinarily  sleep  in  his  quarters  that  were  provided  for 
him  outside  of  the  barracks? — ^A.  I  don^t  think  he  did;  I  don't  re- 
member, sir. 

Q.  You  don't  know  about  that? — ^A.  I  don't  know,  sir,  whether  he 
did  or  not 

Q.  The  noncommissioned  officer  in  charge  of  quarters  slept  inside 
the  quarters  ? — A.  The  noncommissioned  officer  in  charge  of  quarters 
stayed  in  quarters  all  the  time. 

The  judge-advocate : 

May  it  please  the  court,  we  would  like  to  go  on  record  as  stating  that  this 
examination  is  not  for  the  purpose  of  rehabilitating  the  witness;  it  does  not 
touch  upon  anything  that  was  brought  out  on  cross-examination ;  but  we  do  hot 
care  to  Interpose  a  formal  objection  to  it. 

Counsel  for  the  accused : 

I  am  very  sure  they  went  into  It  upon  the  cross-examination  as  to  whethefr 
the  first  sergeant  slept  in  the  quai'ters,  and  they  asked  about  where  the  non- 
commissioned officer  in  charge  of  quarters  slept.  I  think  the  record  will  bear 
us  out  in  stating  that 

QUESTIONS  BY  THE  COURT?. 

The  assistant  judge-advocate : 

Before  the  examination  of  the  court,  there  is  one  other  question  I  would  like 

to  ask  the  witness. 

The  president: 
Very  well. 

RECROSS-EXAl^nNATION. 

QUESTIONS   BY  THE  ASSISTANT  JUDGC-ADVOCATI.    ^       ^^^N^^ 

Q.  Did  the  noncommissioned  officer  in  charge  ol  quarters  sleep  in 
the  squad  room  where  the  gun  racks  were  kept,  <4L^d  he  3leep  ordi- 
narily in  one  of  the  rooms  assigned  the  sergeants  R>r;iu  The  man  in 
charge  of  quarters  slept  wherever  his  bunk  were.  ' 
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Col.  A.  H.  Stucky,  a  witness  for  the  defense,  was  duly  sworn,  and 
testified  as  follows: 

DIRECT  EXAMINATION. 
QUESTIONS  BT  THE  ACCUSEa 

Q.  Colonel,  will  you  state  to  the  court  your  name  and  present 
residence  ? — A.  My  name  is  Harry  A.  Stucky ;  I  am  located  at  Minera, 
Tex. 

Q.  How  far  is  Minera  from  Laredo  ? — A.  Thirb^  miles  by  railroad* 

Q.  What  is  your  profession,  Colonel  !^ — A.  I  am  an  electrical 
mechanical  engineer. 

Q.  And  your  present  employment? — ^A.  I  am  electrical  mechanical 
engineer  for  the  Rio  Grande  Coal  Company. 

Q.  Located  at  Minera? — A.  At  Minera,  general  offices  at  Laredo* 

Q.  Have  vou  been  quite  a  hunter  during  your  life,  Colonel? — ^A. 
Yes,  sir ;  I  dont  think  I  have  ever  let  an  opportunity  in  my  life  slip 
to  ffo  hunting. 

Q.  You  are  owner  of  a  good  many  guns? — ^A.  I  think  some  seven 
or  eight,  of  different  makes  and  caliber. 

Q.  Have  you  during  your  life,  as  an  electrical  engineer,  made  more 
or  less  experiments  testing  the  effect  of  various  kinds  of  electric 
lights? — A.  Yes,  sir. 

Q.  Were  you  in  Fort  Mcintosh  about  the  l7th  or  18th  of  Febru- 
ary last  ? — A.  Yes,  sir. 

Q.  ^Yi\o  were  you  with  at  that  time,  Colonel  ? — A.  I  was  the  guest 
at  dinner  at  the  residence  of  Major  O'Neil. 

Q.  Just  recently  promoted  from  captain  ? — ^A.  Yes,  sir. 

Q.  He  was  in  command  at  Mcintosh  at  that  time  ? — A.  Yes,  sir. 

Q.  Were  you  a  participant  in  any  experiments  made  that  night  in 
regard  to  the  firing  of  guns,  etc.? — A.  Yes,  sir;  I  was  invited  by  the 
major  to  witness  some  experiments  he  intended  to  make  in  that 
line. 

Q.  I  wish  you  would  tell  the  court  what  the  experiment  was; 
briefly  as  you  can. — A.  There  was  a  series  of  experiments  devised  by 
Major  O'Neil,  or  ordered  by  Major  O'Neil  and  engineered  by  one  of 
the  lieutenants  of  his  command,  to  do  some  firing  with  a  sguad  of 
men  in  an  arroya  back  of  Fort  Mcintosh,  and  when  the  arrange- 
ments were  all  made  for  the  firing  I  was  invited  by  the  major  to  go 
out  and  see  what  happened,  and  they  led  us  out  back  of  the  fort  to 
where  the  arroya  was  deepest  and  the  shadows  most  dense,  and  a 
squad  of  men  were  marched  down  in  there  and  a  number  of  shots 
were  fired.  We  had  no  knowledge  of  the  number  of  shots  or  how  the 
men  were  located  or  anytliing  else.  There  were  two  lanterns  placed 
on  the  upper  banks  of  the  arroya  as  points  of  safety  by  the  lieutenant 
in  charge  of  the  experiments,  and  we  were  instructed  to  stand  be- 
tween those  lights  and  see  what  we  could  tell  about  what  would 
happen. 

Q.  Let  me  interrupt  you  there  a  moment.  Describe  this  arroya 
as  near  as  you  can — how  wide  and  how  deep. — A.  The  arroya  was 
about  22  or  23  feet,  from  where  we  stood,  to  the  top  of  the  arroya 
from  the  bottom  of  it,  and  the  arroya  had  divided  and  there  was 
what  you  might  term  an  island  in  the  middle  of  it — had  divided 
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we  had  the  lieutenant  was  ordered  by  Major  O'Neil  to  send  for  a 
supply  of  ammuniticMi.  We  didn't  know  how  much;  it  was  left  to 
the  discretion  of  the  lieutenant,  and  he  got  the  ammunition  and 
marched  the  men — the  men  had  started  out  of  the  arroya,  and  he 
marched  them  back  again  into  different  positions  and  fired  again. 

Q.  Did  you  change  your  point  of  view  at  that  time? — A.  Only  a 
few  feet — not  more  than  20  feet. 

Q.  Go  ahead. — ^A.  And  the  men  were  then  placed  in  positions  and 
fired.  We  could  tell  that  the  firing,  from  where  we  were  stand- 
ing above,  that  the  lights  of  the  flash  were  not  parallel;  that  they 
varied  in  direction.  We  learned  afterwards  that  was  due  to  the 
instructions;  they  were  not  all  firing  at  a  parallel  line.  We  could 
not  tell  how  many  shots  were  fired,  but  afterwards  learned  60  shots 
were  fired. 

Q.  What  was  the  general  effect  in  regard  to  your  ability  to  dis- 
tinguish men  and  objects  in  this  second  test! — A.  We  could  not 
distin^ish  any  more  than  we  could  see  a  number  of  moving  objects 
down  m  the  arroya. 

Q.  You  mean  to  say  you  could  not  determine  whether  they  were 
men  or  not? — A.  No;  we  could  not  tell. 

Q.  Was  the  direction  of  the  moon  changed  in  this  test,  in  so  far 
as  it  fell  on  the  men,  or  not? — A.  It  all  occurred  within  twenty  min- 
utes ;  twenty  minutes  covered  the  entire  time  of  the  firing. 

Q.  Your  direction  with  respect  to  the  men  and  the  moon,  then,  was 
substantially  the  same  in  both  experiments? — A.  Yes. 

Q.  And,  as  I  understand  you,  the  moon  shone  from  your  back 
down  on  the  men? — A.  Yes;  we  were  with  our  backs  almost  to  the 
east  or  northeast. 

Q.  Was  this  experiment  continued  further,  Colonel?  If  so,  tell 
the  court  what  was  done. — A.  The  discussion  came  up  as  to  whether 
we  would  be  able  to  distinguish  the  men  at  certain  distances — for 
instance,  20  feet.  The  men  were  marched  by  us.  We  were  supposed 
to  be  concealed  in  the  brush  ourselves,  and  the  men  marched  by 
almost  facing  the  moon,  at  a  distance — we  could  almost  reach  out 
and  touch  the  men  on  their  shoulders  as  they  passed — ^not  more  than 
5  feet  at  the  extreme,  but  we  were  unable  to  tell  a  mulatto  from  a 
white  man.  We  could  distinguish  some  had  on  blue  shirts,  some 
blue  trousers,  and  some  khalri  trousers — that  the  uniforms  were  mixed 
up;  and  we  could  also  distinguish  that  in  the  detachment  of  men 
♦there  were  three  that  wei'e  not  black. 

Q.  That  is,  at  that  distance? — A.  At  that  distance;  yes. 

Q.  As  these  men  marched  toward  you  with  the  moon  shining  on 
them? — A.  Yes,  sir. 

Q.  And  they  were  in  file,  do  yon  say  ? — A.  Yes,  sir. 

Q.  Do  I  understand  you  to  say  that  in  looking  at  these  men  as  they 
came  toward  you  along  the  roadway,  or  whatever  it  was,  that  it  was 
not  until  they  had  arrived  within  practically  the  distance  you  men- 
tion— of  arm's  length,  or  3  or  4  feet — that  you  could  determine  the 
difference  in  complexion  between  the  white  men  and  the  d^rk  ones? — 
A.  Yes,  sir ;  that  was  the  only  time  we  could  tell. 

Q.  Had  they  passed  by  you  before  that,  Colonel,  or  not?-^,^  No, 
sir :  that  was  the  first  time  they  passed  us.  / 

Q.  Colonel,  about  what  candlepower  is  the  light  give^from  the 
flashes  of  those  gims  as  you  saw  them  that  night t^,#-^'hiit's  your 
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Q.  You  ooold  tdl  tbey  wexe  in  uniform  rather  than  ordinary  civil- 
ian dodnes  with  white  ^irts? — ^A.  Yes,  sir. 

Q.  You  could  tell  they  were  in  uniform  rather  than  civilian 
clotiies? — A.  Yes,  sir. 

Q.  Though  you  could  not  recognize  their  features  at  all  at  that 
distance! — ^A.  JSTo.  sir. 

Q.  Was  any  effort  made  to  see  whether,  in  case  a  rifle  was  fired 
off  so  that  the  muzzle  of  it  was  almost  in  front  of  another  man's 
face — ^was  any  effort  made  to  see  whether  under  those  circumstances 
the  flash  of  the  gun  would  reveal  the  man's  face  at  all  ? — ^A.  No,  sir. 

By  counsel : 

I  would  like  to  state  we  will  show  that  by  a  witness  who  was  there;  I  don't 
think  this  witness  can  testify  to  that. 

Q.  How  far  were  you  from  the  men  the  second  experiment? — ^A. 
About  th^  same  distance ;  moved  probably  20  feet  to  get  a  different 
view;  the  men  were  in  the  same  position  about,  but  we  had  moved 
back  to  see  if  we  could  see  the  direction  of  the  flash — ^the  direction  of 
the  flash. 

Q.  So  you  were  20  feet  farther  away? — ^A.  No;  we  were  nearer 
the  men. 

Q.  About  how  far  from  them  ? — ^A.  I  presume  if  we  were  40  feet 
from  them  before  we  must  have  been  30  leet  this  time. 

Q.  The  distances  weren't  measured  at  all  ? — ^A.  No. 

Q.  And  the  farthest  man  in  either  experiment  was  how  far  from 
you  ? — A.  I  presume  the  farthest  man  must  have  been  about  55  f eet^ 
I  could  not  state  that  positively. 

By  counsel : 

For  the  information  of  the  court,  I  will  state  that  we  will  fix  those  distances 
pretty  accurately.    The  Colonel  does  not  know. 

Q.  When  the  men  walked  directly  toward  you  in  the  third  experi- 
ment, did  they  have  their  hats  back  on  their  heads? — A.  No,  sir;  the 
hats  were  level  on  their  brows,  each  one. 

Q.  Could  you  distinguish  a  very  black  negro  from  a  white  man?-— 
A.  Yes,  sir;  we  could  locate  in  the  line  of  march  the  light  com- 
plected and  the  negroes,  that  was  all. 

Q.  That  was  at  a  distance  of  4  or  5  feet? — ^A.  About  4  or  5  feet; 
yes. 

Q.  Was  any  attempt  made  to  see  whether  you  could  distinguish 
negroes  from  white  men  at  any  greater  distance? — ^A.  No,  sir. 

REDIRECT  EXAMINATION. 
QUESTIONS  BY  THE  ACCUSED. 

Q.  Colonel,  you  said  you  could  distinguish  the  uniform.  Do  vou 
mean  to  say  you  could  tell  a  uniform  from  a  civilian  suit  in  the  first 
experiment  when  the  men  were  shooting?  If  a  civilian  suit,  for  in- 
stance, and  a  uniform  of  the  same  color  were  together,  couldyou  tell 
the  difference? — A.  No,  sir;  we  could  not  have  told  them.  Tne  onlv 
thing  was  there  was  a  lightness  and  a  dark.    That's  all  we  could  tell. 

Q.  As  I  understood  you  in  your  first  direct  evidence,  you  said  the 
only  thing  you  were  able  to  determine  in  the  first  experiment  was  the 
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REDIRECT  EXAMINATION. 
QUESTIONS   BY   THE  ACCUSED. 

Q.  You  said  you  were  quite  a  hunter,  Colonel.  Have  you  ever 
attempted  to  shoot  at  night  in  Texas  here! — A.  Yes,  sir. 

Q.  Tell  the  court  what  you  have  done  in  that  line. — ^A.  Sometimes 
I  shoot  coyotes,  and  sometimes  I  hunt  at  night.  Coyotes  sometimes 
come  around  our  place.  And  sometimes,  out  of  pure  savagery,  I 
guess,  I  get  out  ana  shoot  at  night. 

Q.  What  kind  of  shooting  is  this?  Is  it  mechanical,  or  do  you 
attempt  to  aim  it? — A.  Purely  mechanical. 

Q.  You  are  not  night  blind  in  any  way?  Your  vision  is  normal 
at  night,  is  it  not? — ^A.  Yes,  sir. 

Lieut.  H.  A.  Wiegenstein,  Twenty-fifth  Infantry,  a  witness  for 
the  defense,  was  duly  sworn,  and  testified  as  follows: 

DIRECT  EXAMINATION. 
QUESTIONS  BY  THE  JUDGE-ADVOCATK. 

Q.  Please  state  your  name,  rank,  and  present  station. — ^A.  Henry 
A.  Wiegenstein;  first  lieutenant.  Twenty-fifth  Infantry;  station, 
Fort  Mcintosh,  Tex. 

Q.  Do  you  know  the  accused?  If  so,  state  who  he  is. — ^A.  I  do, 
Maj.  Charles  W.  Penrose,  Twenty-fifth  Infantry. 

QUESTIONS   BY    THE   ACCUSED. 

Q.  How  long  have  you  been  in  the  service,  Mr.  Wiegenstein? — ^A. 
Since  May,  1896. 

Q.  Where  have  you  served,  Mr.  Wiegenstein ;  in  what  parts  of  the 
country  have  you  served  ? — A.  I  have  served  in  the  United  States,  in 
Cuba,  and  in  the  Philippines. 

Q.  How  long  have  you  been  at  Fort  Mcintosh? — ^A.  I  changed  sta- 
tion from  Fort  Niobrara  to  Fort  Mcintosh  in  the  latter  part  of  July, 
1906,  and  have  been  at  that  station,  with  the  exception  of  a  few 
months  while  I  ^as  on  detached  service. 

Q.  Have  you  recently  made  any  experiments  to  determine  the  ac- 
curacy of  vision  at  night,  Mr.  Weigenstein? — ^A.  I  have. 

Q.  When  and  where  were  these  experiments  made?— A.  One  ex- 
periment was  made  on  the  night  of  February  18-19,  this  year;  an- 
other one  was  made  on  the  night  of  March  11,  this  year,  at  Fort 
Mcintosh,  Tex. 

Q.  Taking  up  the  experiments  in  the  order  in  which  you  name 
them — take  that  of  February  18  and  19.    Tell  the  court,  as  briefly  as 
you  can,  what  arrangements  were  made,  if  you  know,  to  have  tL 
experiments. — A.  In  making  the  preparations  for  this  t*^ 
an  arroya,  or  rather  a  series  of  arroyas  which  ran  * 
other,  to  simulate  the  conditions  of  an  alley  as  nc 
at  the  same  time  provide  the  factor  of  safety  ip 
nition,  so  the  firmg  could  be  observed  by  r 
iiring.    In  this  selection  I  arranged — as  1  si 


liAB.15,1907.J  AFFRAY  AT  BROWNSVILLE,   TEXAS.  991 

After  the  firing  terminated  at  the  point  B  I  a^in  marched  the  de- 
tachment out  by.  the  same  path  to  a  road,  and  this  road  is  an  unfenced 
road  running  something  in  that  direction  as  compared  with  the  rest 
of  the  plat  already  explained  (indicating  direction  almost  parallel 
to  the  line  drawn  between  the  points  of  view  Nos.  1  and  2).  Before 
the  detachment  had  cleared  the  arroya  and  come  to  the  surface  the 
officers  stationed  at  No.  2  had  moved  to  where  this  path  intersected 
this  roadway,  at  a  point,  for  convenience,  I  will  call  "  N."  Some 
of  the  officers,  as  observers,  posted  themselves  on  one  flank  of  this 
path;  others  on  the  opposite  flank  from  2  to  4  feet  from  the  path. 
The  entire  party,  in  single  file,  in  column  of  files,  was  marched  be- 
tween these  officers,  and  as  we  passed  between  I  observed  that  the 
officers  carefully  peered  into  the  faces  of  the  men  separately — that  is, 
from  front  to  rear — as  we  passed  in  column  of  file,  and  after  I  had 
marched  the  column  by  I  halted  it  a  short  distance  beyond  and  came 
back  to  the  officers  at  this  point,  N,  and  one  of  the  officers  remarked 
he  would  like  to  see  white  men  inarched  by  to  see  if  he  could  detect 
the  features  or  complexion — see  if  it  would  make  any  difference.  At 
that  stage  I  informed  all  the  officers  that  there  were  not  only  white 
irien  in  the  party  as  well  as  colored  men,  but  also  a  Mexican.  I  also 
assumed  another  point  here,  called  "  O."  At  the  point  O  this  de- 
tachment was  halted  and  faced  outward,  forming  one  single  rank, 
all  facing  to  the  front — or  all  facing  in  the  same  direction,  I  will 
put  it — and  the  officers  were  then  asked  to  go  and  pick  out  the  Mex- 
ican and  the  white  man.  I  wish  to  state  there  were  2  white  men 
and  1  Mexican  in  the  party  of  11  armed.  One  white  man  had  a 
rather  pale  complexion.  The  officers  in  marching  by  peered  under 
the  hat  brims  of  these  men  as  they  passed  along.  The  first  white 
man  was  located  in  this  manner  as  they  passed  along.  The  second 
white  man  was  passed,  and  they  passed  to  the  opposite  flank  of  this 
single  rank  and  then  came  back  again,  and  one  officer  stated:  "If 
there  is  another  white  man  here,  I  would  say  that  this  man  is.  He 
appears  lighter  than  the  others,  but,"  he  says,  "  I  don't  know  " 

By  assistant  judge-advocate: 

I  object  to  going  down  as  evidence  the  remarks  of  some  other  officer  made 
at  that  time.  That  officer  is  present,  and  can  be  brought  here  and  state  Just 
what  his  impression  was  at  the  time,  and  what  he  thought  about  It 

By  counsel : 

Go  on  with  the  story.    We  will  introduce  the  other  officers. 

A.  Then  this  man,  I  say,  was  identified  in  this  manner.  The  Mex- 
ican— all  experienced  great  difficulty  in  identifying  him,  and  I  will 
go  on  record  myself  as  saying  I  don't  believe  he  would  have  been 
identified 

By  assistant  judge-advocate: 

I  object  to  the  witness  stating  opinions  as  to  what  he  believes  other  people 
might  or  might  not  have  done. 

By  counsel : 

We  malve  no  point  of  it,  but  he  clearly  has  a  right  to  state  it  Here  Is  an 
experiment  being  made — we  will  clear  it  up — it  is  an  opinion  formed  at  tbb 
time,  may  it  please  the  court.  Here  is  an  officer  stating  what  other  offlcecs 
stationed  there  by  him  observed.  It  is  clearly  relevant;  there  oonld  not  be  a 
case  of  opinion  that  is  more  pertinent  than  that    Of  oounw^  OfvlilkMl  wUiMWi 
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Infantry.  No  attempt  was  made  to  get  especially  light  men  or 
especially  dark  men — simply  called  for  a  detail  of  so  many  men  from 
each  company.  The  civilians,  were  all  armed  and  dressed  in  dark- 
blue  shirts,  khaki  trousers,  leg^ngs,  and  campaign  hats,  with  the 
exception  of  one,  and  he,  in  addition  to  the  other  articles  of  uniform 
enumerated,  had  on  a  black  shirt,  as  I  believe  is  commonly  called  in 
civil  life  satinet  or  satin,  black  satin — otherwise  his  uniform  was 
identical  to  the  others  already  described. 

Q.  And  the  others? — A.  The  soldiers  were  dressed,  some  the 
same  as  uniform  just  described,  some  with  khaki  blouses  on  in  addi- 
tion, and,  as  I  recall  it  now,  2  men  with  chambray  shirts  as  issued 
by  the  quartermaster  department. 

Q.  How  were  you  dressed,  Mr.  Wiegenstein,  yourself? — A.  I  was 
dressed  in  an  olive-drab  uniform,  and  in  addition  carried  my  saber 
and  wore  a  cap. 

Q.  Did  you  carry  a  gun  yourself  that  night? — A.  Not  that  night; 
no,  sir. 

Q.  Did  you  have  on  white  cuflfs  and  collar? — A.  I  did,  sir. 

Q.  Did  you  observe  this  firing  yourself;  and  if  so,  from  about 
what  distance  from  the  men,  and  xor  what  purpose  ? — A.  I  observed — 
I  took  special  pains  to  see  if  I  myself,  stationed  directly  in  center  of 
the  rear  of  this  firing  party,  with  my  attention  fixed  on  the  faces  of 
the  men  immediately  m  front  of  me,  not  more  than  one  pace  dis- 
tant— that  is,  at  the  center — to  see  that  if  at  the  instant  of  discharge 
•of  the  pieces,  whether  the  flash  of  the  pieces  would  enable  me  to 
distinguish  features — that  is,  the  complexion.  I  found  that  no  matter 
how  determined  I  fixed  my  attention  on  the  faces,  of  the  form  of 
the  faces,  as  they  stood  before  me,  that  at  the  instant  the  piece  was 
discharged  my  eyes  involuntarily  followed  the  flash,  and  before  I 
could  get  mental  control  of  my  eyes,  to  bring  them  back  to  the  parties 
firing,  all  light  from  the  flash  had  disappeared.  The  flash  was  in- 
stantaneous and,  as  I  say,  the  eye  involuntarily  left  the  part  of  the 
men  I  had  my  attention  nxed  on  and  tried  to  determine,  and  followed 
the  flash. 

Q.  Mr.  Wiegenstein,  at  the  first  firing  point  where  you  fired  ap- 
proximately 110  rounds — you  said  two  clips  to  each  man? — ^A.  Ap- 
proximately two  clips  to  the  man. 

Q.  In  what  direction  were  those  shots  fired — all  in  one  direction? — 
A.  All  in  one  direction. 

Q.  What  kind  of  a  night  was  it,  Mr.  Wiegenstein,  with  respect  to 
light? — A.  With  respect  to  light  this  part  of  the  night  the  moon 
was  what  I  would  call  about  one-third  full.  I  mean  the  term  as 
applied  to  the  conditions,  not 

Q.  You  mean  it  was  in  the  second  quarter  then? — ^A.  It  was 
passing  from  the  first  to  the  second. 

Q.  Was  it  starlight  in  addition? — ^A.  It  was  clear  sky. 

Q.  When  you  fired  from  the  second  point  what  was  the  direction 
of  the  fire  and  the  nature  of  the  fire? — ^A.  The  direction  was  parallel 
to  that  of  the  first  fire  from  the  first  point. 

Q.  How  were  the  men  stationed  with  respect  to  the  shadows  cart 
by  the  moon  Mr.  Wiegenstein?    That  is,  the  shadow  of  the  arroiyft 
itself,  were  they  within  or  without  the  shadow? — A.  In  odb  f 
in  the  second  position,  about  three  men,  as  I  remember,  were  in 
shadow  of  the  arroya ;  the  others  were  out  in  the  lij^t  o^ 
S.  Doc.  402, 60-1,  pt  2 64 
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Q.  Did  you  repeat  these  experiments  substantially  that  night? 
If  so,  tell  the  court  under  what  conditions. — ^A.  They  were  repeated 
again  that  night  after  the  moon  had  gone  down. 

Q.  What  were  the  atmospheric  conditions  at  that  time? — ^A.  The 
same  as  previous,  excepting  as  to  light.    Clear,  starlight  night. 

Q.  Would  you  call  it  a  bright  starlight  night  or  dark  starlight 
night? — A.  Bright  starlight  night. 

Q.  Did  you  have  the  same  men? — ^A.  Had  different  men. 

Q.  Tell  who  you  took  this  time. — A.  This  time  we  took  none  but 
colored  men.  The  main  idea  of  the  second  test  after  dark  was  to 
note^if  the  effect  of  darkness — complete  darkness,  as  far  as  we  could 
obtain  it — ^under  conditions  of  a  starlight  night,  if  the  flash  was  more 
pronounced,  would  enable  us  to  distinguish  what  we  had  failed  to  do 
earlier  in  the  night  while  the  moon  was  shining. 

Q.  Did  vou  use  the  same  positions  for  observation  and  for  firing?-— 
A.  Used  the  position  for  the  squad  A  and  B  and  the  point  of  obser- 
vation 2. 

Q.  How  much  firing  was  done  at  each  point;  do  vou  recall? — ^A. 
To  the  best  of  my  memoiy,  five  rounds  at  each  place  A  and  B. 

Q.  How  many  men  did  you  have  at  this  firing? — ^A.  Eight  men. 

Q.  Was  the  firing  the  same  class  of  firing — volleys? — A.  The 
same  class  of  firing;  two  volleys  from  each  clip  and  the  remainder 
fire  at  toU. 

Q.  Were  the  men  facing  in  the  same  way,  or  did  you  change  that 
in  any  respect? — ^A.  I  had  to  face  the  men  in  the  same  way  as  a 
measure  of  security. 

Q.  That  is,  the  same  manner  in  which  you  had  faced  them  in  the 
other  tests? — ^A.  The  same  as  previously. 

Q.  Did  you  personally  observe  the  effect  of  the  flashes  in  the  second 
test,  Mr.  Wiegenstein? — A.  I  did,  sir;  with  the  same  results  as 
experienced  previously  that  night. 

Q.  Did  you  notice  any  difference  in  the  flashes  at  all? — ^A.  From 
my  position,  no.  I  was  behind  the  squad  again  in  this  instance,  and 
I  noticed  the  same  fact — ^that  is,  I  could  not  keep  my  eyes  from  fol- 
lowing the  flash. 

Q.  Take  up  the  next  test  you  made  on  March  11.  Tell  the  court 
what  arrangements  you  made  for  that,  if  you  made  them. — ^A.  On 
the  night  of  March  11  I  selected  seven  men — ^soldiers — one  sergeant, 
and  myself,  for  a  second  test,  under  starlight  conditions.  The  men 
that  night  were  all  dressed  in  dark  blue  shirts,  khaki  trousers,  leg- 
gings, and  campaign  hats,  and  I  was  dressed  myself  identical  to  the 
men.  The  sergeant,  who  would  probablv  be  described  by  a  recruiting 
officer  as  light  brown,  I  put  a  white  collar  around  his  neck  and  gave 
him  my  cap  and  put  him  in  charge  of  the  detachment.  I  took  up 
my  position  in  the  line  in  the  firing  party,  had  the  sergeant  give  the 
conmiands  for  firing,  and  I  went  throu^  the  exercises  the  same  as 
the  remainder  of  the  firing  party.  This  same  test  took  place  at  the 
same  points  marked  on  the  illustration,  points  "A"  and  "  B,"  and  the 
observation  was  from  the  point  marked  "  2."  After  this  firing  ter- 
minated we  marched  out  identically  in  the  same  manner  as  described 
for  the  other  test  on  February  18-19,  and  officers,  stationed  out  as 
observers,  posted  themselves  to  note  if  they  could  identify  the  indi- 
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viduals  in  the  firing  party  by  peering  into  their  faces  the  same  as 
before.  From  this  part  oi  the  test  we  carried  the  test  further  under 
the  conditions  of  lignt  as  furnished  by  the  street  lamps,  issued  by  the 
quartermaster  department,  and  as  we  find  in  some  oi  our  military 
posts.  All  this  i  had  arranged  with  the  officers  previously,  to  place 
themselves  in  the  second  story  of  one  of  the  sets  of  officers'  quarters 
and  look  out  into  a  side  yard  through  a  window,  and  I  cautioned 
one  man  to  move  about  in  a  careless  sort  of  a  manner,  the  same  as  men 
would  naturally,  if  bent  on  trouble,  and  from  this  part  of  the 
exercises  we  again  moved  out  into  the  street  parallel  to  the  front  of 
the  officers'  quai-ters,  and  marched  by  between  the  officers'  quarters 
and  this  strieet  lamp,  and  the  officers  at  this  stage  came  to  a  window 
overlooking  the  street  in  front  of  the  officers'  quarters.  We  marched 
by  and  passed  into  tlie  parade  ground  in  front  of  the  officers'  quarters. 
between  this  same  light  and  the  set  of  officers 


and  came  back  again  bet\  _ 

quarters,  while  the  observers  were  seated  on  the  fi'ont  porch,  and 
then  marched  back  again  onto  the  sidewalk  and  airectly  in 
front  of  the  officers  while  seated  on  the  front  porch,  this 
time  passing  within  a  distance  approximating  10  feet — from 
10  to  12  feet.  This  light  is  directl}'  in  front  of  this  set  of 
officers'  quarters  and  approximately  50  feet  away.  I  would  like 
to  add  further  that  in  this  test  the  question  of  powder  came  up  in  my 
mind,  so  I  inserted  a  shotgim  into  the  tiring  party  and  used  a  shot- 
gun ammunition,  loaded  with  Hazzard  black  powder.  Firing  from 
the  first  position,  marked  "A,"  the  shotgun  Avas  mixed  in  with  the 
rifles  in  the  firing.  At  the  point  "  B,"  after  the  firing  had  ter- 
minated by  the  entire  squad,  I  had  the  shotgun  fired  separately — 
that  is,  alone — two  rounds.  The  flash  from  the  shot^n  with  the 
black  powder  was  decidedly  longer  and  threw  out  much  more  light 
than  the  rifles.  The  effect  was  that  partly  of  a  pyrotechnic  display — 
that  is,  the  combustion  did  not  seem  complete  up  to  the  point  of  the 
muzzle,  but  continued  to  burn  a  slight  distance  beyond,  makin£[  a 
momentary  light.  While  this  separate  firing  was  being  done  with 
the  shotgun  at  the  position  marked  "  B,"  I  carefully  looked  in  the 
direction  of  the  man  doing  the  firing  to  note  if  I  could  dLstinguish 
his  complexion.  I  was  imable  to  do  so  from  my  position,  and  there 
were  two  men  on  the  same  line  between  himself  and  my  position. 

Q.  Could  you  detect  anything  at  all  with  that  large  light  in  the 
way  of  clothing,  or  what  could  you  detect?  Tell  us,  as  near  as  you 
can  recall  now,  what  you  did  detect  by  means  of  this  long  light. 

By  assistant  judge-advocate: 

I  understand  the  witness  at  that  time  was  marching  in  this  detachment 
himself,  was  he  not? 

By  counsel : 

He  sc>  stated. 

By  assistant  judge-advocate : 

I  don't  see  how  he  onn  testify,  then,  may  It  please  the  court  as  to  what  was 
recognized  at  n  distance  by  other  people. 

By  counsel : 

If  the  assistant  Judge-advocate  will  let  him  alone  we  will  show  you  bow  he 
can  testify.  He  was  right  there  and  certainly  competent  to  testify  as  to  what 
lie  saw. 
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(Question  was  read  over,  and  was  then  changed  by  counsel  to 
read  as  follows:  Could  you  detect  anything  at  all  with  that  large 
light  in  the  way  of  clothing,  or  what  could  you  detect?  Tell  us,  as 
near  as  you  can  recall  now,  what  you  did  detect  by  means  of  this 
long  flash  that  you  describe  of  the  shotgun.) 

By  assistant  judge-advocate: 

I  thought  you  said  long  light  in  the  post;  I  did  not  know  you  were  talking 
about  flash  of  the  shotgun. 

A.  As  previously  stated,  my  attention  was  definitely  fixed  upon 
trying  to  distinguish  features,  but  I  do  recall  that  the  outline  of  the 
men  was  more  clear,  that  I  could  tell  they  had  on  khaki  breeches  and 
also  a  dark-colored  shirt.  That  was  conveyed  to  my  mind,  in  addi- 
tion to  the  features  I  was  looking  for;  I  recall  that,  but,  as  I  said 
before,  my  attention  was  determined  on  trying  to  determine,  if  pos- 
sible, the  complexion,  so  other  features  T^ere  not  looked  for,  but  I 
do  recall  as  stated. 

Q.  Did  any  of  these  men  wear  hat  cords?- — A.  They  all  wore  hat 
cords ;  I  had  a  cord  on  my  hat. 

Q.  Could  you  or  did  you  at  any  time  detect  any  hat  cords  by  means 
of  any  of  these  flash  lights? — A.  I  did  not. 

Q.  Will  you  tell  us,  as  far  as  you  know,  who  the  observers  were 
in  the  first  series  of  experiments  you  prepared? — ^A.  Lieutenants 
Blyth,  Harbold,  and  Elser,  Twenty-fifth  Infantry;  Capt.  J.  P. 
O'Neil,  Twenty-fifth  Infantry,  now  major.  Thirtieth  Infantry,  and 
a  civilian  who  was  introduced  to  me  as  a  Colonel  Stucky. 

Q.  The  same  gentleman  who  testified  here  this  mornmg? — ^A.  The 
same  gentleman. 

Q.  Who  took  part  as  observers  in  this  second  test,  Mr.  Wiegen- 
stein? — A.  Lieutenants  Blyth  and  Harbold  and  Capt.  E.  A.  Lewis, 
Twenty-fifth  Infantry.  I  am  not  positive  that  another  officer  was 
present;  I  do  know  of  those  three. 

Q.  How  Were  the  men  dressed  in  the  second  series  of  experi- 
ments? I  don't  believe  you  told  us. — A.  Yes.  They  were  dressed  in 
khaki  trousers,  leggings,  campaign  hats,  dark  blue  shirts,  outside  of 
the  sergeant,  who  was  dressea  in  my  blouse,  with  a  white  collar  on. 
I  would  like  to  add  further  a  point  that  occurs  to  me.  I  overheard 
these  observers,  while  the  test  with  the  shotgun  was  made  separately 
with  the  last  two  shots — one  of  the  observers  made  the  remark: 
"  There  is  Wiegenstein,  but  you  wouldn't  know  him  if  he  didn't  have 
on  a  cap,"  and  the  man  who  had  on  the  cap  was  a  colored  sergeant. 

Q.  At  what  point  was  that? — ^A.  At  the  point  B,  directly  under- 
neath the  officers. 

Q.  Hav€  you  ever  fired  the  service  ammunition  in  any  other  gun 
than  the  service  rifle? — A.  I  have,  sir. 

Q.  Tell  the  court  where  and  when. — A.  At  Fort  Mcintosh,  Tex., 
on  the  13th  of  March,  the  present  year. 

Q.  What  kind  of  a  gun  was  that  ? — A.  A  Winchester  rifle  marked 
*'  30  U.  S.,  model  1903."  I  think  it  is  marked  "  30  U.  S.,  model 
1903,"  or  "  issue  1903."  I  think  it  is  "model  1903."  I  could  iden- 
tify  the  rifle  upon  being  seen  a  second  time. 

Q.  Is  that  the  rifle  (handing  witness  a  rifle)  ? — A.  That's  the  rifle. 

Q.  Is  this  fired  from  this  rifle  by  means  of  a  clip,  or  how  ia  it 
loaded?     Will  you  show  the  court,  please? — A,  To  vo^Sl  ^'^  ^sk^nv^ 
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where  you  had  this  experiment,  was  distant,  and  likewise  the  gen- 
eral situation  there,  the  ^neral  situation  of  the  houses  and  yard,  if 
any,  and  street,  etc.,  with  reference  to  the  light  and  the  house — de- 
scribe, in  other  words,  the  conditions  or  surroundings. — ^A.  Well,  the 
light  itself  from  the  house,  considering  the  edge  of  the  porch,  iust 
an  ordinary  porch  about  7  or  8  feet  wide,  possibly  more  than  tnat, 
is  about  60  feet;  approximately  50  feet,  from  60  to  60 — this  distance 
is  estimated,  but  I  think  it  is  approximately  correct — and  the  quarters 
are  two-story,  with  the  ordinary  porch,  in  front  of  the  first  story; 
then  immediately  in  front  of  the  porch  is  a  narrow  lawn  leading  to 
a  concrete  walk,  and  the  concrete  walk  is  approximately  3^  feet 
wide.  The  space  between  the  walk  and  the  edge  of  the  porch  is 
about  10  feet;  then  between  this  walk  and  tiie  light  is  an  ordinary 
driveway,  a  small  stretch  of  grass.  The  lawn  continues  beyond  the 
walk,  between  that  and  the  street  proper.  In  approximating,  say, 
from  the  porch  to  the  light,  at  about  50  feet — it  may  run  a  little  bib 
over  and  it  may  be  slightly  under,  but  not  much  under  if  any. 

Q.  Well,  are  there  any  trees  there,  or  near  this  light? — A.  There 
are  trees  on  both  sides  but  no  tree  between  the  light  and  the  house, 
on  both  sides,  I  mean,  of  the  light,  looking  at  it  from  the  quarters. 

Q.  The  light  is  in  front  of  the  house? — A.  In  front  of  the  house. 

Q.  And  the  gentlemen  who  were  conducting  it  were  in  front  of 
the  light,  were  looking  in  the  front  part  of  the  house  toward  the 
men? — ^A.  Well,  part  of  the  experiment  was  from  the  second-story 
window,  overlooking  the  street,  and  part  of  the  experiment  was  from 
the  edge  of  the  porch ;  that  is,  the  ground  floor. 

Q.  Now,  tell  the  court  how  these  men  that  you  had  passed  by— 
about  what  distance  each  time? — ^A.  Well,  when  the  officers  were  in 
the  upper-story  window,  considering  the  base  of  the  building  as 
behind  them,  1  measured  the  distance  and  they  were  some,  approxi- 
mately, 44  or  45  feet. 

Q.  Yes? — ^A.  And  when  the  officers  came  on  down  to  the  stoop, 
or  porch,  the  men  were  marched  by  within,  approximately,  40  feet, 
and  when  they  turned  and  came  by  the  sidewalk  they  were,  approid- 
mately — ^well,  they  were  approximately  10  or  11  feet  from  the  edge 
of  the  porch  on  which  the  officers  were  sitting. 

Q.  So  they  passed  in  front  three  times? — ^A.  Three  times. 

Q.  Now,  have  you  made  any,  or  been  present  at  any,  experiments 
that  have  been  made  recently  with  regard  to  the  penetration  and 
direction  of  bullets  after  striking  such  objects  as  wood,  etc.? — ^A.  I 
have. 

Q.  Where  were  those  experiments  made? — A.  They  were  made  at 
Fort  Mcintosh,  Tex.,  on  March  13  of  the  present  year. 

Q.  And  with  what  rifle  and  ammunition? — ^A.  They  were  made 
with  our  present  service  rifle,  Springfield,  and  also  with  the  rifle 
introduced  before  the  court  this  morning,  Winchester. 

Q.  Why  were  those  experiments  made  ? — ^A.  To  determine,  if  prac- 
ticable, the  penetration  and  also  the  action  of  the  bullets  after  strik- 
ing the  ordinary  pine  board,  to  determine  whether  the  bullet  would  be 
deflected  or  would  vary  in  its  original  course  or  if  it  would  be 
shattered.  The  experiments  were  along  these  lines  that  it  might  be 
developed. 

Q.  Now,  what  did  you  use,  or  rather  what  material  was  uaed  vcl 
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these  experiments? — A.  Mostly  white  pine — coal-oil  boxes,  the  kind 
of  boxes  that  the  quartermaster's  department  receives  its  illuminat- 
ing mineral  oil  in.  There  were  a  few  experiments  made  in  which  we 
selected,  I  believe,  what  is  known  as  "  Texas  red  pine;  "  it  is  rather  a 
soft  pine,  not  as  hard  as  the  northern  red  pine. 

Q.  Now,  [who]  were  making  these  experiments,  Mr.  Wiegen- 
stoin? — A.  Lieutenants  Blyth,  Harbold,  and  myself,  of  the  Twenty- 
fifth  Infantry. 

Q.  How  were  the  boxes  arranged,  Mr.  Wiegenstein? — ^A.  We  ar- 
ranged these  boxes  in  various  ways.  In  one  instance  we  stacked  the 
boxes  against  each  other,  noted  the  effect  of  the  fire  with  the  boxes 
packed  agauist  each  other;  in  another  we  left  air  space  between  the 
rows  of  boxes,  trying  to  represent  the  space  as  it  would  exist  in  an 
ordinary  dwelling,  giving  about  12  feet  between  the  walls. 

Q.  What  was  the  penetration  that  you  obtained,  Mr.  Wiegenstein, 
on  these  attempts? — A.  The  penetration  was  variable.  Our  test  de- 
veloped, where  we  could  keep  the  bullet  in  the  same  course — that  is, 
the  highest  we  found  where  the  bullet  remained  in  the  same  course, 
as  I  romember  it,  was  approximately  12  inches,  but  the  bullet  con- 
tinued on  beyond  that.  All  the  experiments  that  I  observed  in  the 
width  of  the  material  used,  it  was  not  ample  to  get  any  further  pene* 
tration,  because  of  not  having  a  wide  enough  object  or  one  nigh 
enough. 

Q.  Now,  did  all  of  these  l)ullets  keep  their  rotary  motion  and  the 
point  in  front  or  did  they  tumble? — ^A.  Some  traveled  keeping  the 
point  in  front,  others  tumbled. 

Q.  Did  any  that  tumbled  stop  before  passing  through  the  wood 
that  was  in  front  of  them — did  you  find  any  of  them  embedded  in 
the  wood? — A.  We  found  two  or  three  that  were  embedded  in  the 
wood  with  the  point  of  the  bullet  pointed  in  the  direction  from  whidi 
it  was  fired — with  the  base  of  the  bullet  embedded  in  the  wood. 

Q.  Did  some  of  them  tumble  so  as  to  go  through  sideways? — ^A. 
They  tumbled  in  all  directions,  giving  in  the  appearance  in  the  wood 
throifgli  which  they  passed  of  what  is  known  as  "  ricochets." 

Q.  Did  you  have  any  of  these  strike  the  edge  of  the  boxes? — ^A. 
Some  struck  the  edges,  other's  struck  the  boxes  about  the  center — ^well, 
our  experiments  in  striking  were  on  all  parts  of  the  box,  some  on  the 
edge,  some  on  the  top,  some  on  the  center — we  tried  to  spread,  to  get 
the  effect  diversified  as  much  as  possible — ^that  is,  I  mean  the  points 
striking  so  as  to  get  the  same  material  and  different  parts  of  die 
material. 

Q.  What,  generally,  was  the  effect  upon  the  direction  of  the  bullet 
as  it  passed  through  each  thickness  of  wood,  assuming  these  sides  of 
the  boxes  to  be  one  thickness?  Now,  as  it  passed  through  each  thick- 
ness of  that,  what  was  the  effect  u])on  the  direction  of  the  bullet? — 
A.  The  effect,  generally,  was  that  the  bullet  was  deflected  from  its 
original  course,  and  in  no  two  instances  the  same. 

Q.  Do  you  mean  to  say  by  that  that  the  ^neral  rule  was  that  the 
bullet  was  deflected  from  its  course  and  with  no  regular  rule  as  to 
the  direction  in  which  it  was  deflected? — ^A.  Yes,  sir;  that  it,  the 

I)oint  that  I  wish  to  make  is,  that  the  bullet  strilanff— a  ballet  fill- 
owing  it  in  approximately  the  same  spot — ^that  is,  within  a  qnarler 
of  an  inch  of  the  other  Bullet— in  beine  traced  through  the  other 
materials  beyond  it,  say  oive  bullet  would  drop  and  the  next  bullet 
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would  strike  at  the  same  elevation,  would  raise,  or  might  deflect  to 
the  left,  or  it  miffht  deflect  to  the  right.  The  test  showed  all  four 
of  these ;  showed  5iat  some  bullets  would  raise,  others  drop,  and  some 
deflect  to  the  right,  and  others  to  the  left;  and  the  phenomenon  fur- 
ther we  traced — after  each  shot  was  fired  all  the  shot  holes  were 
marked  out— and  it  showed,  or  in  some  cases  it  appeared,  that  the 
bullets  striking  the — that  is,  considering  the  two  bullets  fired  one 
after  the  other,  and  the  hole  previously  marked  out,  that  would  then 
spread  and  then  again  converge — ^that  is,  one  bullet  would  simply 
oiverge  in  its  fall  after  passing  through  various  materials  and  come 
back  and  converge  the  line  followed  by  the  other  bullet  previously 
fired. 

Q.  Well,  did  you  observe  the  effect  where  the  bullet  struck  on  the 
edge,  as,  for  instance,  assuming  this  to  be  a  lintel  of  4  or  6  inches, 
and  where  it  struck  the  edge  of  that  at  an  angle — you  understand 
what  I  mean — where  instead  of  striking  perpendicular  on  the  edge 
like  that  (illustrating)  it  struck  on  an  angle?  What  was  the  gen- 
eral effect  upon  the  course  of  the  bullet  under  such  circumstances? — 
A.  Well,  I  remember  some  that  struck  on  the  edge,  but  I  do  not 
recall  that  they  were  on  an  angle.  There  were  some  shots  that  did 
strike,  maybe,  somewhat  at  an  angle,  but  it  was  up  in  the  material, 
and  the  deflection  occurred  in  the  course  of  the  bullet  passing  through 
that  material ;  but  I  also  observed  that  a  bullet  striking  on  the  edge 
struck  as  you  illustrated  first  on  the  lintel  in  this  manner  (illustrat- 
ing), that  the  bullet  was  deflected  downward  in  some  cases.  In  a 
case,  again,  being  struck  approximately  in  the  same  place,  the  bullet 
would  travel  into  the  material;  would  slightly  raise  and  then  dip 
again  and  then  raise  again  during  the  same  flight. 

Q.  Have  you  ever  personally  seen  a  bullet  fired  into  a  lintel  of 
hard  wood  irom  the  ground?  If  so,  where  and  under  what  circum- 
stances and  what  was  the  effect  of  it? — A.  I  did  not  personally  see 
the  bullet  fired,  but  I  investigated  the  results  immediately  after  the 
diot  had  been  fired  and  the  case  reported  to  me,  in  1900,  at  a  place 
called  Candelaria  Zambalos,  Philippine  Islands.  One  of  our  men 
was  reported  to  me  as  having  fired  at  a  Spaniard,  who  was  at  outs 
with  the  soldier,  through  a  window 

The  judge-advocate: 

May  It  please  the  court,  as  the  witness  says  he  did  not  see  the  injury  upon 
the  material,  we  believe  that  the  answer  of  the  witness  is  irrelevant  and  imma- 
terial. 

Q.  Did  you  actually  see  where  this  bullet  struck  the  lintel? — A.  I 
saw  where  the  bullet  struck  the  lintel  and  picked  up  fragments  of  the 
bullet,  with  my  fellow -officers — parts  of  the  steel  jacket  and  parts  of 
lead. 

The  judge-advocate: 

May  it  please  the  court,  unless  this  was  the  same  room  as  the  room  in  question, 
It  seems  to  me  It  is  Irrelevant.  It  could  not  have  been  a  Springfield  cartridge, 
I  believe. 

Counsel  for  the  accused : 

Well,  it  was  steel  jacketed.  The  evidence  before  this  court  shows  that  there 
was  plenty  of  that  ammunition  used. 

Q.  Your  investigation  showed  it  WM  fired  from  the  ground! 
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Tlio  judge-advocate: 

We  ask  for  a  ruling  on  the  objection  made,  may  It  please  the  court. 

(The  reporter  read  the  question,  as  follows:  "  Did  you  actually  see 
where  this  bullet  struck  the  lintel?  ") 

(The  reporter  also  read  the  question  and  answer,  as  follows: 
"  Q.  Have  you  ever  personally  seen  a  bullet  fired  into  a  lintel  of  haid 
wood  from  the  ground?  If  so,  where  and  under  what  circumstances 
and  what  was  the  effect  of  it  ? — ^A.  I  did  not  personally  see  the  bullet 
fired,  but  I  investigated  the  results  immediately  after  the  shot  had 
been  fired  and  the  case  reported  to  me,  in  1900,  at  Candelaria  Zam- 
balos,  Philippine  Islands.  One  of  our  men  was  reported  to  me  as 
having  fired  at  a  Spaniard,  who  was  at  outs  with  a  soldier,  through 
a  window ") 

The  judge-advocate: 

Before  the  court  is  closed  I  desire  to  state  that  the  objection  Is  based,  first, 
upon  the  ground  that  the  witness  did  not  personally  see  this  before  it  was  fired. 
Necessarily,  it  is  a  dliTorent  kind  of  bullet  from  that  found  in  BrownsvlUe  after 
the  shooting,  so  far  as  we  know,  and  the  hard-wood  lintel  into  which  tJbie  bullet 
was  fired  is  doubtless  the  ordinary  building  material  used  in  the  Philippines, 
and  the  har;l  wood,  as  everyone  knows  who  has  been  there,  the  hard  wood  used 
for  such  puri)osos  Is  very  hnrd,  and  harder  than  that  ordinarily  used  for  build- 
ing materials  in  this  count ly,  and  the  action  of  the  bullet  might  be  entirely 
different. 

Counsel  for  the  accused : 

Neither  has  this  witness  seen,  to  my  knowledge,  any  wood  at  Brownsvllla 
We  are  putting  him  on  here  as  an  expert,  so  far  as  his  iKjrsonal  experience  goes, 
as  to  the  penetration  and  direction  of  high-power  bullets.  We  maintain  that  we 
have  a  right  in  rebuttal  of  the  evidence  given  by  the  prosecution  to  do  this.  It 
has  never  been  presented,  we  will  admit,  before  this  court  that  certain  bullet 
holes  were  made  in  certain  houses  on  any  sort  of  proper  evidence;  but  the  court 
over  our  objection  allowed  evidence  to  be  introduced  as  to  that  by  Major  Block- 
Bom,  and  we  have  a  right  now  to  go  into  this  to  show  whether  or  not  the  evi- 
dence given  by  this  and  other  witnesses  is  probably,  or  can  be,  true  under  the 
natural,  logical  results  of  exi)erinients  that  have  l)een  made  with  the  bullets  of  the 
kind  described.  This  is  within  the  i>ersonal  knowledge  of  this  witness,  and  we 
purpose  to  follow  that  up  with  the  effect  upon  soft  wood,  so  as  to  show  that 
whether  hard  or  soft  the  general  effect  is  the  same. 

The  accused,  his  counsel,  the  reporter,  the  witness,  and  the  jud^- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  tlie  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  that  the  objection  Is  not  sustained, 
and  the  question  will  be  answered. 

(At  request  of  the  witness,  the  reporter  read  the  answer  given  by 
him  to  the  question  objected  to,  as  follows:  "A.  I  did  not  personally 
see  the  bullet  fired,  but  I  investigated  the  results  immediately  after 
the  shot  had  been  fired  and  the  case  reported  to  me,  in  1900,  at  a  place 
called  Candelaria  Zambalos,  Philippme  Islands.  One  of  our  men 
was  reported  to  me  as  having  fired  at  a  Spaniard,  who  was  at  outs 
with  the  soldier,  through  a  window ")^ 

A.  I  investigated  this  case,  as  I  stated,  immediately  afterwards,  and 
found  that  the  bullet  had  struck  in  the  timber  resting  across  the  lower 
framework  of  the  building,  and  which  is  the  support  for  the  rafter. 
The  technical  term  for  this  timber  I  can  not  give.  I  would  call  it 
a  "  stringer."  This  bullet  struck  in  the  timber  near  the  bottom  of  it, 
and  inside,  looking  at  the  timber  vertically,  it  plowed  difihtly  into 
the  timber,  descril^d  a  e\\t\%^  aivd  eame  back  down  towara  the  floor. 
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Not  only  down,  but  outward.  The  bullet  apparently  after  it  came 
out  of  the  timber  from  this  direction  came  on  the  timber  and  down- 
ward and  struck  into  the  floor  4  or  5  feet  away  from  the  window  from 
which  the  shot  had  been  fired  out  of  the  room.  Fragments  of  the 
steel  jacket  and  pieces  of  lead  were  picked  out  of  the  floor  by  me  in 
the  investigation.  The  marks  in  the  timber  showed  the  curve  de- 
scribed by  flie  bullet  after  it  struck. 

Q.  Now,  taking  the  course  of  the  bullet  as  it  passed  through  sev- 
eral thicknesses  or  timber  from  4  to  6  inches,  say,  was  the  course  uni- 
form at  all  or  not? — A.  It  was  not  uniform. 

Q.  I  think  you  had  that  in  mind  in  your  last  testimony,  where  you 
said  you  had  a  wave  motion  of  the  bullet. — A.  As  I  said,  we  had 
specimens  in  our  experiments  that  showed  the  bullet  to  have  a  wave 
motion,  not  only  lateral,  but  also  in  the  vertical  plane. 

Q.  Did  vou  bring  up  with  you  a  specimen  of  now  a  bullet  passed 
through  that  had  tumbled — ^the  marks  that  it  made  in  passing 
through  that  kind  of  material  or  under  the  edge  of  it? — ^A.  I  brought 
a  specimen  with  me  that  not  only  shows  the  bullet  tumbled,  but  also 
shows  that  after  it  struck  the  bullet  curves  to  the  left. 

Q.  Have  you  that  in  your  possession  ? — A.  I  have. 

Q.  Will  you  show  it  to  the  court? — A.  (Producing  exhibit.)  You 
notice  the  holes  here,  indicating  the  point  of  entry  and  the  point  of 
exit. 

The  president : 

This  was  fired  out  of  the  Springfield  rifle? 

A.  Out  of  the  Springfield  rifle,  with  Springfield  service  ammuni- 
tion. 

Q.  This  particular  bullet  that  made  this  peculiar  course  through 
that,  through  the  outer  edge  of  the  end  of  that  box,  had  struck  other 
material  previous  to  striking  this  particular  box,  had  it  not? — A.  It 
had  passed  through  several  thicknesses  of  this  same  material.  I 
think  three  thicknesses  of  this  same  material.  That  material  all 
checked  up  to  J-inch  thick ;  that  would  make  a  little  less  than  f -inch 
material  to  pass  through  before  striking  this. 

Q.  I  understand  you  to  say  that  vou  had  a  number  of  cases  in 
your  experiments  down  there  where  the  bullet  struck  the  edge  of  this 
soft  timber  and  did  not  penetrate  through,  but  kept  under  the  edge? — 
A.  As  your  question  stated,  the  side  of  the  timber  was  passed  in 
slightly  and  then  it  caromed  off  at  an  angle. 

Q.  Did  you  attempt  in  any  of  these  cases  to  determine  the  point 
from  which  these  bullets  were  fired  by  sighting  through  the  bullet 
holes  or  from  the  direction  of  the  bullet  as  it  passed  under  the  edge 
of  this  timber? — A.  Yes,  sir;  I  tried  as  near  as  I  could  be  brought 
into  the  line  with  the  indentation  made  by  the  bullet. 

Q.  Basing  your  answer  upon  your  experiments  there  with  various 
shots  of  this  kind,  I  will  ask  you  is  it  possible  to  determine  the  point 
of  fire  for  any  such  shot? — ^A.  It  is. 

Assistant  judge-advocate: 

Just  a  moment,  please.     (After  consultation.)     Qo  ahead. 

A.  Well,  my  experience  in  the  tests  referred  to  showed  that  it  can 
not  be  positively  stated  that  a  shot  came  from  this  point,  that  point, 
or  some  other  point. 
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Q.  Will  you  oxi)lain  to  the  court  why  not? — A.  In  these  experi- 
ments that  we  conducted  I  sighted,  as  1  say,  as  nearly  through  this 
indentation  made  by  the  bullet  as  I  could,  and  I  located  the  water 
tank  at  Fort  Mcintosh,  and  could  fix  my  mind  on  it,  and  said :  "  Yes; 
that  is  directly  in  line  with  the  water  tank,"  and  without  changing 
the  position  of  mj^  eye,  but  looking  along  the  same  curve,  I  could 
also  bring  my  vision  through  that  same  curve  into  line  with  the 
powder  house,  which  is  approximately  100  feet  away  from  the  water 
tank  and  directly  in  the  rear  of  it;  and  the  picture  conveyed  to  my 
mind  was  that  that  powder  house  was  directly  in  line  with  my  eye 
and  this  curve  inside  of  the  box;  then  without  changing  my  eye 
and  looking  through  that  same  curve  in  that  same  position  I  could 
locate  equally  as  well,  and  equally  as  accurately,  an  object  equally 
distant  irom  the  right  of  this  water  tank.  It  all  seemed  to  rest  on 
whether  I  wanted  to  see  the  water  tank,  the  powder  house,  or  an 
object  to  the  right,  the  powder  house  being  to  the  left  of  the  water 
tank;  I  could  e(|ual!y  as  well  and  equally  as  accurately  see  other 
objects  in  that  vicinity  without  changing  the  position  of  my  eye. 

Q.  It  dependod  upon,  as  I  understand  you,  what  you  wanted  to 
see? — A.  'J'hat  is  the  way  it  impressed  me. 

Q.  Well,now,  did  you  actually  make  an  experiment  there  with  a  man 
at  the  firing  point  and  under  similar  conditions  to  determine  whether, 
by  looking  through  that  curve,  you  could  see  the  man  at  the  firing 
point? — A.  Not  a  curve  in  this  instance,  but  material  actually  pene- 
trated— it  was  a  timber  fired  into  at  an  angle;  we  saw  the  point  of 
entry  on  one  side  and  point  of  exit  on  the  other  side,  drew  a  direct 
line  through  the  tube,  put  a  lead  pencil  behind  at  one  end,  so  it 
would  project,  and  a  lead  pencil  at  the  other,  sighted  over  the  two, 
and  couldn't  locate  the  man  at  the  firing  point,  because  it  carried  the 
vision  completely  to  the  left,  and  so  far  to  the  left  you  couldn't  see 
the  man  at  the  firing  line — ^he  was  45  feet  away;  the  bullet  deflected 
off  to  one  side,  and  tlie  same  thing  was  fired  at  several  times,  and  the 
same  results  each  time. 

Q.  So  that  in  none  of  the  experiments  you  made  in  that  particular 
timber  did  the  bullet  follow  a  straight  course  in  the  line  of^fire? — A. 
It  didn't  follow  the  original  line  of  fire  before  contact  with  the  timber 
itself. 

Q.  Now,  about  how  far  from  the  point  of  contact  with  the  bullet 
was  it  to  this  water  tank — in  other  words,  what  was  the  range  that 
you  gave  the  court  here  just  now? — A.  About  300  yards. 

Q.  Was  that  the  lateral  variation  that  you  determined  in  that  case, 
that  300  yards? — A.  Well,  I  could  give  a  lateral  deviation,  approxi- 
mately, of  100  yards.  I  could  pass — this  powder  house  I  speak  of — I 
could  pass  to  the  left  of  the  powder  house  with  the  same  line  of 
sight  as  I  referred  to  previously,  and  mjj  estimate  would  be  that  I 
could  ^t  a  deviation  from  the  same  eyesight  ojE  100  yards  laterally 
at  a  distance  of  800  yards  away  from  my  eye. 

Q.  I  understood  you  to  say  in  your  other  testimony  that  this  shot  when 
it  struck  such  a  piece  of  timber  was  just  as  liable  to  deflect  downward 
or  upward  as  it  was  to  deflect  to  the  right  or  to  the  left  ?— A.  It  was; 
yes,  sir.  I  took  careful  measurements,  and  when  it  deflected — espe- 
cially the  bullet  that  had  a  perceptible  wave  motion  because  of  the 
kind  of  material  penetfated— we  saw  the  place  where  that  bullet,  after 
having  passed  in  this  wave  motion  for  a  distance  of  about  4  feet. 
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suddenly  took  a  jump  in  the  same  material  of  a  horizontal  distance 
of  1.4  feet — this  bullet  raised  0.8  of  a  foot  in  a  horizontal  distance  of 
1.4  feet  by  actual  measurements. 

Q.  Was  this  still  following  its  course,  or  was  it  a  tumbling  bullet  ? — 
A.  In  this  case  the  bullet  had  tumbled  very  slowly;  it  tumbled  ap-     • 
parently  in  the  last  material  it  struck;  the  edge  there  showed  that 
the  bullet  had  begun  tumbling,  but  the  inversion  of  the  bullet  was  not 
complete ;  it  was  only  just  beginning,  apparently. 

Q.  Well,  as  I  use  the  word  tumbling  I  mean  that  it  had  lost  its  line 
of  fire? — A.  Th&t  is,  it  had  rolled  bacK  on  itself? 

Q.  Yes,  sir. — ^A.  It  had  not. 

Q.  Is  that  the  sense  in  which  you  use  it? — A.  That  is  the  sense  I 
wish  to  be  understood  as  using  it  in — that  the  bullet  was  apparently 
changing  in  the  last  box  it  struck. 

Counsel  for  the  accused : 
You  may  take  the  witness. 

CROSS-EXAMIXATION. 
QUESTIONS   BY  ASSISTANT  JUDGE- ADVOCATE. 

Q.  How  long  have  you  had  this  rifle  you  have  shown  to  the  court, 
Mr.  Wiegenstein? — A.  This  rifle  came  into  my  possession — ^that  is, 
my  own  actual  possession — the  first  time  on  the  13th.  It  was  in  the 
hands  of  other  officers  previous  to  this,  but  came  into  mine  on  the 
day  of  the  13th. 

Q.  Do  vou  know  where  it  was  purchased? — A.  The  history,  as  I 
have  it,  of  the  rifle 

Q.  Do  you  know  of  your  own  knowledge  where  it  was  pur- 
chased?— A.  Of  my  own  knowledge,  I  do  not. 

Q.  Was  this  wooden  stringer,  in  which  you  marked  the  course  of 
the  bullet  in  the  Philippines,  in  1900 — ^was  that  stringer  made  of 
very  hard  wood,  similar  to  mahoganv,  that  is  used  for  building  ma- 
terial over  there? — A.  No;  this  timber  was  not,  because  the  timber 
was  dressed.  It  was  dressed  on  four  sides,  and  those  heaviest  tim- 
bers, my  experience  over  there  was  that  they  were  used  in  their  natu- 
ral state;  the  very  hardest  they  made  no  attempt  to  dress.  This 
was,  however,  hard  wood,  considered  generally. 

Q.  It  was  harder  than  any  wood  used  for  building  material  in. 
this  country,  wasn't  it? — A.  No;  I  wouldn't  sa^  it  was. 

Q.  I  mean  ordinarily. — A.  In  an  ordinary  CTame  building,  where 
nothing  but  pine  is  used,  it  was. 

Q.  This  wood,  however,  was  of  that  heavy  type  of  dark  wood  that 
they  use  over  there  similar  to  comajon  or  that  family? — A.  No;  not 
similar  to  comajon.  It  might  approach  narra.  It  was,  however, 
not  narra.  It  was  a  dark  wood,  a  hard  wood.  I  won't  attempt  to 
say  how  hard,  except  it  was  not  as  hard  as  the  timber  you  call  the 
"  comajon." 

Q.  You  did  not  see  the  soldier  fire  this  shot? — A.  I  did  not. 

Q.  So  you  took  his  word  for  his  position — where  he  was  standing 
at  the  time? — A.  The  position,  I  had  to  take  the  man's  word  for  it, 
that  is  true;    but  the  surroundings  bore  him  out  in  his  statemeat^ 
not  that  a  soldier  had  fired  the  shot,  but  that  it  Ic^^idVi^Kiv^x^ftL^^taas. 
the  ground,  because  this  building  was  the  only  bMiXdMi^  olSXaV^s^^P^ 
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attempt  to  sight  through  a  hole  in  the  timber,  but  finding  that  the 
hole  was  closed,  in  any  thickness  you  may  say  from  2  to  4  inches, 
that  the  material  instead  of  being  carried  in  front  of  the  bullet  was 
displaced  and  would  close  the  hole  after  it,  we  located  it,  as  I  stated, 
by  nolding  lead  pencils  on  opposite  sides,  at  the  point  of  entrance 
and  point  of  exit. 

Q.  Did  you  ever  notice  any  variation  that  was  greater  than  this 
one  that  you  testified  about  with  reference  to  the  water  tank  and  the 
powder  house? — ^A.  Well,  that  was  the  principal  one.  I  remember 
there  were  others  there  we  could  have  tried,  but  the  one  in  question 
was  the  one  that  lent  itself  more  readily  to  the  test,  because  it  was  an 
exterior  mark,  and  we  didn't  have  to  remove  any  material;  it  was 
in  the  position  just  as  it  was  left  after  the  bullet  had  struck  it,  and 
it  lent  itself  also  readily,  but  because  of  the  elevation  we  didn't  have 
to  stoop  very  much  to  sight  along  the  object,  and  we  took  it  on  that 
account. 

Q.  But  there  was  no  other  test  that  you  could  have  made  that 
covered  a  greater  variation  than  this  one? — ^A.  No  other  test  that  I 
made  that  I  would  say.  There  were  some  of  these  tests  through 
the  timber  that  would  be  a  matter  of  opinion  merely,  which  I  believe 
were  greater,  but  which  were  not  determined  except  at  short  range. 

Q.  Was  the  bullet  that  described  the  curve  in  here  (referring  to 
exhibit)  fired  before  or  after  the  one  that  went  more  nearly  m  a 
straight  direction? — ^A.  They  both  made  a  curve.  Well,  there  were 
bullets  fired  before  we  got  this  specimen — there  were  a  good  many 
shots  after  we  got  this  specimen.  We  set  this  to  one  side  after  it 
was  developed. 

Q.  Is  this  the  work  of  two  bullets,  or  just  one  bullet  that  went 
through  sideways  and  then  turned? — A.  This  was  one  bullet  that 
practically  struck  with  the  point  on  and  began  tumbling. 

Q.  It  practically  tumbled  in  the  wood,  then  ? — A.  It  practically 
tumbled  m  its  course. 

Q.  It  must  have  been  tumbling  when  it  struck  the  wood,  to  judge 
by  the  appearance.  Is  that  where  it  entered  (indicating)  ? — ^A. 
That  is  the  point  of  entry. 

Q.  And  then  it  continued  its  tumbling  motion  as  it  went  through 
here  (indicating)? — A.  Yes,  sir;  possibly  that  happened. 

Q.  And  that  timber  that  is  introduced  has  the  mark  of  two  bul- 
lets, gone  through  here  (indicating)  ? — ^A.  One  mark  of  a  single 
bullet. 

Q.  And  from  the  fact  that  the  point  of  entrance  here  (indicating) 
is  at  least  twice  as  wide  as  the  thickness  of  the  steel  jacket  of  the 
bullet  it  is  apparent  that  the  bullet  could  not  have  been  traveling  in 
its  normal  direction  with  a  regular  rotary  motion,  but  must  have 
been  tumbling  more  or  less  when  it  struck;  is  that  not  correct? — As 
Well,  that  might  be  correct.  I  could  state  instances  that  that  might 
happen  by  the  bullet  going  point  head  on  and  being  deflected  when 
the  point  struck,  and  the  base  struck,  enough  to  turn  it  like  the  hole 
is  there. 

Q.  At  any  rate,  this  is  the  point  of  entrance? — ^A.  That  is  the 
point  of  entrance, 

Q.  And  as  you  notice,  even  that  clean-cut  point  there  is  wider 
than  the  thickness  of  the  bullet,  so  what  is  your  expert  o^m\<^T:L  v!^\^ 
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lamp,  and  the  next  time  you  stated  when  those  officers  came  down- 
stairs you  were  about  40  leet  from  there;  that  would  make  you  still 
farther  from  the  lamp? — ^A.  Still  farther. 

Q.  And  the  last  time  when  you  came  by  you  were  within  10  or  11 
feet  of  these  officers,  and  would  be  possibly  40  feet  from  those  street 
lamps? — ^A.  That  is  right. 

Q.  And  lights  on  each  side  in  these  instances? — ^A.  Yes,' sir. 

Q.  Was  there  any  instance  in  which  you  or  your  party  walked  by 
in  front  of  those  officers,  but  instead  of  passing  between  them  and  the 
lamp  you  walked  by  on  the  far  side  of  the  lamp  ? — ^A.  We  walked  by 
on  the  far  side  of  the  lamp ;  yes,  sir ;  going  back  into  the  roadway. 

Q.  How  close  did  you  come,  then,  to  the  light? — ^A.  One  time  we 
came  within  about  40  feet  of  it.  The  other  time  I  marched  farther 
intentior^ally  to  go  into  the  darkness  as  soon  as  possible.  One  of  the 
times  we  were  about  40  feet  from  the  light  on  the  opposite  side. 

Q.  On  February  18  you  say  the  moon  was  about  one-third  full,  you 
thought? — A.  That  was  just  an  approximate  estimate  of  mine.  It 
went  down  about  ten  minutes  after  1,  I  think,  as  near  as  our  time 
check  on  it. 

Q.  Were  there  any  clouds  at  all  that  night? — ^A.  There  were  no 
clouds  whatever. 

Q.  And  the  stars  were  out? — ^A.  The  stars  were  out.  It  was  a 
bright,  starlight  night. 

Q.  In  this  canyon,  or  arroya,  was  there  any  brush  at  all? — ^A.  Not 
down  in  the  arroya  on  the  bank. 

Q.  There  was  no  brush  down  there  that  prevented  the  officers 
standing  out  from  one  or  two  points  of  your  sketch  (referring  to 
blackboard)  from  seeing  the  soldiers  below? — ^A.  None  whatever. 
The  arroya — ^the  bed  of  it — is  absolutely  flat  and  bare;  the  sides  per- 
fectly bare. 

Q.  Was  the  moon  high  enough  that  night  so  that  it  shone  clear  into 
the  arroya,  or  was  it  low  so  that  the  arroya  was  in  deep  shadow? — 
A.  The  men  were  all  out  in  the  moonlight  in  the  first  position  I  gave 
those  men. 

Q.  That  is  position  No. .    A.  Is  position  "A"  and  the  second 

position  "  B."  Left — as  the  men  themselves  were  passing,  as  I  testi- 
fied to,  those  men — there  were  about  three  men,  approximately  three, 
might  have  only  been  two — but  just  barely  the  left  flank,  of  the  line 
was  shadow. 

Q.  About  how  wide  is  this  arroya  at  this  point? — A.  It  is  a 
variable  width.  At  these  points  the  arroya  is  about  25  feet  wide — 
thtit  is,  the  base  of  it,  the  floor,  the  bed. 

Q.  And  the  sides  nearly  vertical  or  not? — A.  The  sides  are  almost 
vertical. 

(J.  So  that  practically  you  may  state  that  the  arroya  was  from 
about  21  or  22  or  23  feet  deep  and  about  25  feet  wide.  Is  that  about 
correct? — A.  Eepeat  that,  please? 

Q.  I  say,  so  that  the  arroya  is  about  21  or  22  or  23  feet  deep  and 
25  feet  wide.  I  think  you  "stated  it  was  21yV  feet  or  20^^  feet. — 
A.  At  the  points  I  gave  this  morning  the  height  above  a  horizontal 
distance — and  these  were  determined  accurately  by  engineers'  tape 
or  measurements  produced  to  the  horizontal  and  heights  determined 
vertically — and  the  highest  point  used  in  the  observation  at  any  time, 
I  think,  was  21  feet  and  2  inches — I  would  have  to  look  it  up. 

S.  Doc.  402,  UO-  \  pt  2 65 
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QUESTIONS  BY  THE  PRESIDENT. 

Q.  What  was  approximately  the  total  thickness  of  the  material 
passed  through  by  the  bullets  in  your  experiments? — ^A.  I  think, 
as  previously  stated,  that  the  extreme  thickness  that  we  were  able  to 
obtain,  not  because  of  the  regulation  bullet  not  being  able  to  pene- 
trate tarther,  but  because  of  the  lack  of  width  and  the  dimensions 
of  the  material,  was  about  12  inches.  In  this  penetration  the  bullets 
traveled  farther,  and  traveled  beyond,  and  in  some  cases  tore  up  the 
ground — we  could  see  the  dust— and  in  cases  we  heard  the  bullets 
singing  through  the  air,  but  in  the  dimensions  of  the  oil  boxes  and 
the  materials  we  used  we  could  not  get  an  object  wide  enough  and 
high  enough  to  go  beyond  that  thickness.  The  bullets  were  deflected, 
so  we  could  not  go  beyond  that  point,  and  we  were  limited  on  that 
material  and  could  not  build  any  wider  or  higher. 

Q.  What  was  the  distance  between  the  muzzle  and  the  first  box 
struck? — A.  The  experiments  were  conducted  at  different  distances — 
one  200  yards,  100  yards,  50  yards,  15  yards,  and  40  feet — that  would 
be  about  13  J  yards. 

Q.  What  was  the  difference  in  penetration  in  wood  between  the 
Springfield  and  Winchester  rifles,  using  the  present  regulation  ammu- 
nition?— A.  Well,  the  effects  all  seemed  about  the  same,  unless  the 
matter  of  directness  of  the  bullet  seemed  a  little  bit  in  favor  of  the 
Springfield — I  mean  this  present  rifle — or  Winchester.  Our  results 
in  firing  the  two  rifles  alongside  of  each  other — ^we  seemed  to  cet 
shot  after  shot  on  a  more  direct  line  with  the  Winchester  than  we  did 
with  our  own  service  Springfield.  WTiether  that  could  be  borne  out 
in  a  large  number  of  shots  I  am  not  jwrepared  to  say.  This  particu- 
lar test  only  covered  about  30  or  40  shots. 

^Excused.) 

(A  short  recess  was  taken  by  the  court.) 

Second  Lieut.  James  Blyth,  of  the  Twenty-fifth  Infantry,  a  wit- 
ness for  the  defense,  was  duly  sworn,  and  testified  as  follows: 

direct  examination. 

QUESTIONS   BY  THE  JUDQE-ADVOCATE. 

Please  state  your  name,  rank,  and  present  station. — ^A.  Jame3 
Blyth,  second  lieutenant,  lieutenant  quartermaster  and  commissary, 
Twenty-fifth  Infantry,  Fort  Mcintosh,  Tex. 

Q.  Do  you  know  the  accused?  If  so,  state  who  he  is. — ^A.  I  do; 
Maj.  Charles  W.  Penrose,  Twenty-fifth  Infantry. 

QUESTIONS   BY  COUNSEL  FOB  ACCUSED. 

Q.  How  much  service  have  you  had,  Mr.  Blyth  ? — ^A.  About  eight 
years  and  six  months. 

Q.  How  long  have  you  been  in  the  Twenty-fifth  Infantry? — ^A, 
Since  October,  1903. 

Q.  October,  1903?— A.  Yes,  sir. 

Q.  Have  you  had  occasion  to  take  part  in  any  experiments  re- 
cently? — ^A.  Yes,  sir. 
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or  recognize  any  complexion  by  the  light  of  the  flash,  and  when  the 
report  and  flash  came  the  eve  was  involuntarily  closed  and  attracted 
to  where  the  flash  was  and  before  the  eye  had  time  to  travel  back 
to  the  place  the  light  had  died  out  and  you  could  see  nothing. 

Q.  Did  you  determine  at  either  of  those  points  the  complexion 
of  any  of  the  men  who  were  taking  part  in  the  firing? — A.  No,  sir; 
we  couldn't  even  see  the  rifles  that  fired  the  shots. 

Q.  Couldn't  see  the  rifles? — A.  No,  sir. 

Q.  In  the  other  experiment? — A.  No. 

Q.  In  neither  experiment? — A.  In  neither  one. 

Q.  Now,  as  to  clothing;  could  you  determine  the  clothing  the  men 
wore? — ^A.  No,  sir. 

Q.  How  about  the  hate — could  you  determine  the  kind  of  head 
gear  the  men  wore  on  these  experiments  at  all  ? — A.  I  could  see  noth- 
ing of  the  men  whatsoever;  the  flash  of  the  rifle,  that  was  all — gust  a  . 
flash. 

Q.  Now,  tell  us  what  occurred  at  the  later  meeting  that  night 
First  tell  us  what  time  that  was. — A.  The  later  meeting  was  about 
half  past  12  when  we  went  out.  The  experiment  was  made  between 
half  past  12  and  1. 

Q.  Had  the  moon  disappeared  at  that  time? — A.  The  moon  had 
disappeared  at  that  time.    We  waited  for  it  to  go  down  entirely. 

Q.  How  was  the  moon  at  the  first  experiment? — A.  It  was  one 
night  from  its  first  quarter. 

Q.  And  how  was  the  night? — ^A,  It  was  a  clear  night,  cloudless, 
and  the  stars  shining  brightly. 

Q.  Now,  then,  go  on  and  tell  us  what  the  atmospheric  conditions 
were  at  the  second  test  between  half  past  12  and  1  o'clock. — A.  At 
the  second  test  it  was  the  same,  the  moon  had  gone  down.  It  was 
darker,  if  anything,  but  clear;  the  stars  were  still  shining  brightly 
when  we  took  the  secondposition  to  observe.  It  was  the  same  as  in 
the  early  experiments.  When  the  flash  of  the  first  volley  came  all  that 
appeared  to  me  was  a  long  row  of  legs  just  up  in  line,  and  the  im- 
pression conveyed  to  me  was  that  it  was  blue  trousers.  That  sug- 
gested itself  to  my  mind,  knowing  the  soldiers  were  there.  It  was 
dark  material  and  seemed  to  be  long  trousers.  The  only  part  of  the 
body  visible  was  below  the  waist. 

Q.  Now,  as  a  matter  of  fact,  what  clothing  did  those  men  have 
on? — A.  Khaki  breeches  and  leggings. 

Q.  So  that  the  impression  created  in  your  mind  at  the  time  was  a 
false  one? — A.  Yes,  sir. 

Q.  Are  you  familiar  with  the  locality  itself  where  these  tests  were 
made? — A.  Yes,  sir. 

Q.  Would  you  recognize  it  from  the  picture  on  the  blackboard? — 
A.  Roughly ;  yes,  sir. 

Q.  Is  that  a  fair  representation  of  it  (referring  to  diagram  on 
blackboard)  ? — A.  A  very  good  one,  sir. 

Q.  Were  vou  at  what  is  marked  "  No.  1 "  here  with  a  cross,  approx- 
imately?— A.  Yes,  sir;  approximately. 

Q.  Mr.  Blyth,  you  did  not  measure  any  of  these  distances  yourself 
at  all?— A.  No,  sir. 

Q.  You  understood  that  Mr.  Wiegenstein  did  that? — A.  Yes,  sir; 
he  took  the  measurements  the  next  day. 
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we  could  see  nothing  at  all.  That  rifle  that  used  the  black  powder 
was  fired,  and  then  we  could  distinguish  Lieutenant  Wiegenstein 
in  the  rear  of  the  line  with  a  light-colored  suit  and  cap  on.  We  re- 
marked that  it  was  Lieutenant  Wiegenstein,  but  we  wouldn't  have 
known  him  if  it  had  not  been  for  his  cap. 

Q.  What  was  this  rifle  that  used  black  powder? — ^A.  It  turned  out 
to  be  a  shotffun  afterwards. 

Q.  You  didn't  know  it,  though,  until  afterwards? — A.  No,  sir. 
Then  the  men  were  brought  up  from  the  arroya  after  the  firing, 
marched  along  the  rear  of  the  officers'  quarters 

Q.  Before  you  go  on  to  that,  who  was  this  man — did  you  find 
out  who  this  man  was  ? — ^A.  After  the  experiments  were  all  finished ; 
yes.  sir.    Sergeant  Stone,  Company  L. 

Q.  Company  L  what? — ^A.  Of  tne  Twenty-fifth  Infantry. 

Q.  Well,  go  on  and  tell  the  court  how  you  carried  the  experiments 
on  out — tell  the  court  what  happened. — ^A.  Well,  Captam  Lewis, 
Lieutenant  Harbold,  and  myself  went  up  to  my  room  upstairs,  looked 
out  the  side  windows,  where  no  lights  were  showing;  the  men 
were  marched  past  underneath  the  windows,  and  with  us  looking  out 
to  see  if  we  could  identify  any  of  them;  we  failed  to  do  it.  Then 
they  were  marched  around  in  front  of  the  house,  with  a  light  burn- 
ing directly  in  front  of  the  house. 

Q.  How  far  was  that  light  from  the  house,  Mr.  Blyth?  I  under- 
stand that  was  your  house.    Was  it? — A.  Yes,  sir. 

Q.  How  far  was  that  light  from  your  house? — A.  About  20  paces 
from  the  porch. 

Q.  Did  you  pace  that  yourself? — ^A.  Yes.  sir;  ordinary  steps. 

Q.  Well,  go  on. — A.  They  were  marched  between  that  light  and  my 
house ;  we  were  upstairs  looking  out  of  the  front  window.  Then  we 
went  downstairs  and  sat  on  the  porch.  The  men  were  marched  past 
in  single  file  on  the  sidewalk,  which  was  about  5  paces  or  5  steps  ttom 
the  porch.  We  were  sitting  on  the  steps,  so  our  heads  were  about 
in  line  with  theirs,  with  the  light  shinmg  on  them.  We  failed  to 
distinguish  Lieutenant  Wiegenstein,  who  was  in  line  himself. 

Q.  In  either  of  these  experiments? — A.  In  either  of  these  experi- 
ments we  didn't  know  who  was  there. 

Q.  Well,  now,  were  they  brought  by  closer  than  that  later? — ^A. 
No,  sir. 

Q.  What  was  the  closest  they  were  brought  to  you  ?— A.  That  was 
the  closest  they  were  marched  past  us,  but  we  stopped  them  on  the 
parade  ground  and  went  up  to  them.  Then  they  were  not  in  line  at 
the  time,  so  when  I  went  along,  within  just  2  feet,  I  looked  into 
each  man's  face.  I  saw  one  man  who  happened  to  turn  his  head — 
he  made  a  little  turn  of  the  head,  which  made  him  look  a  little 
lighter  than  the  remainder — and  I  found  him  to  be  Lieutenant  Wie- 
genstein. 

Q.  You  recognized  him  then  only  by  the  light  turning  on  his 
face? — A.  Yes, sir. 

Q.  These  men  that  marched  around  two  or  three  times,  did  they 
march  outside  of  this  street  light? — A.  Yes,  sir;  they  marched  out- 
side of  the  street  light,  over  beyond  th^  parade  ground. 

Q.  Do  you  know  how  far  beyond  the  light,  or  could  you  tell  ? — ^A. 
I  couldn't  tell,  because  I  couldn't  see  them.  Lieutenant  Harbold 
saw  them  over  on  our  right;  said  they  had  just  passed,  and  just 


Mab.15,1907.]  affray  AT   BROWNSVILLE,   TEXAS.  1017 

the  inside  and  in  through  the  plaster? — A.  In  through  the  plaster 
it  deflected  them  from  their  course — ^went  through  the  second  par- 
tition. 

Q.  I  don't  want  to  bring  out  so  much  the  deflection  as  the  effect 
upon  the  bullet  itself. — ^A.  Well,  we  picked  them  up  all  broken  up  in 
some  pieces. 

Q.  You  mean  to  say  in  every  case  where  they  passed  through  plas- 
ter the  buLet  was  disfigured  ? — ^A.  Yes,  sir. 

Q.  By  passing  through  the  plaster  ? — A.  Well,  we  picked  them  up 
after  they  passea  through  partition  and  plaster. 

Q.  And  in  all  these  cases  the  bullets  were  disfigured? — ^A.  Every 
one. 

Q.  Well,  wasn't  that  true  of  practically  all  substances,  except  wood 
itself? — A.  Except  the  wood  itself. 

Q.  Now,  did  you,  as  a  matter  of  fact,  succeed  in  getting  any  bullets 
by  having  them  lodge  in  wood? — A.  No,  sir. 

Q.  You  did  not? — A.  No,  sir. 

Q.  What  did  you  use  to  determine  the  penetration  through  wood — 
the  maximum  penetration? — A.  We  had  four  partitions  built,  re- 
sembling the  walls  of  a  house.  The  partitions  were  seven-eighths 
of  an  inch  thick;  then  about  8  inches;  we  had  another  part  put  up  of 
the  same  thickness.     We  had  those  erected  12  feet  apart. 

Q.  So  as  to  simulate  a  room? — A.  So  as  to  simulate  a  room;  ves, 
sir.  Passing  through  a  house,  we  found  we  couldn't  stop  the  bullets 
that  way,  so  we  got  a  lot  of  oil  cans. 

Q.  Do  you  mean  oil  cans  or  boxes? — A.  Oil  boxes,  |  inch  between. 

Q.  Now,  how  many  different  pieces  of  wood  did  you  actuallv  get 

Senetration  through?  How  many  pieces,  I  mean,  do  you  recall? — A. 
To,  sir;  but  I  remember  counting  24  oil  boxes,  besides  these  parti- 
tions and  a  big  piece  of  red  pine  that  was  put  up  in  the  rear  of  it. 
And  in  all  cases  where  the  bullet  went  direct  and  went  through  them 
all  we  failed  to  get  the  bullet.  It  went  straight  through  and  kept  on 
going. 

Q.  So  that  where  the  bullets  went  directly  through  the  bullet 
kept  on,  didn't  stop  in  its  course,  but  retaining  its  rotary  motion, 
you  had  to  gauge  that  by  some  other  substance  than  wood  ? — ^A.  Yes, 
sir ;  by  sand  or  some  other  substance  than  wood. 

The  president : 

I  would  like  to  have  tbe  reporter  read  the  previous  question  and  answer  of 
the  witness. 

(The  reporter  read  the  question  and  answer,  as  follows:  "  Q.  Now, 
how  many  different  pieces  of  wood  did  you  actually  get  penetration 
through?  How  many  pieces,  I  mean,  do  you  recall? — ^A.  No,  sir; 
but  I  remember  counting  24  oil  boxes,  besides  those  partitions  and  a 
big  piece  of  red  pine  that  was  put  up  in  the  rear  or  it.  And  in  all 
cases  where  the  bullet  went  direct  and  went  through  them  all  I  failed 
to  get  the  bullet.     It  went  straight  through  and  kept  on  going." 

Q.  Mr.  Blyth,  what  was  the  rule  with  regard  to  the  direction  of 
these  bullets  as  they  passed  through  the  various  substances  you  have 
spoken  of — that  is,  confining  yourself  first  to  the  wood  where  you 
used  the  oil  boxes,  etc. — what  was  the  rule  as  to  the  direction  as  they 

?iassed  through  each  of  these? — A.  That  every  bullet  was  deflected 
rom  its  course  after  passing  through  this  partition. 
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the  inside  and  in  through  the  plaster? — A.  In  through  the  plaster 
it  deflected  them  from  their  course — ^went  through  the  second  par- 
tition. 

Q.  I  don't  want  to  bring  out  so  much  the  deflection  as  the  effect 
upon  the  bullet  itself. — ^A.  Well,  we  picked  them  up  all  broken  up  in 
some  pieces. 

Q.  You  mean  to  say  in  every  case  where  they  passed  through  plas- 
ter the  buLet  was  disfigured  ? — A.  Yes,  sir. 

Q.  By  passing  through  the  plaster? — A.  Well,  we  picked  them  up 
after  they  passed  through  partition  and  plaster. 

Q.  And  in  all  these  cases  the  bullets  were  disfigured? — A.  Every 
one. 

Q.  Well,  wasn't  that  true  of  practically  all  substances,  except  wood 
itself? — A.  Except  the  wood  itself. 

Q.  Now,  did  you,  as  a  matter  of  fact,  succeed  in  getting  any  bullets 
by  having  them  lodge  in  wood? — A.  No,  sir. 

Q.  You  did  not? — A.  No,  sir. 

Q.  What  did  you  use  to  determine  the  penetration  through  wood — 
the  maximum  penetration? — A.  We  had  four  partitions  built,  re- 
sembling the  walls  of  a  house.  The  partitions  were  seven-eighths 
of  an  inch  thick ;  then  about  8  inches ;  we  had  another  part  put  up  of 
the  same  thickness.     We  had  those  erected  12  feet  apart. 

Q.  So  as  to  simulate  a  room? — ^A.  So  as  to  simulate  a  room;  yes, 
sir.  Passing  through  a  house,  we  found  we  couldn't  stop  the  bullets 
that  way,  so  we  got  a  lot  of  oil  cans. 

Q.  Do  you  mean  oil  cans  or  boxes  ? — ^A.  Oil  boxes,  f  inch  between. 

Q.  Now,  how  many  different  pieces  of  wood  did  you  actually  get 

Senetration  through?  How  many  pieces,  I  mean,  do  you  recall? — A. 
To,  sir;  but  I  remember  counting  24  oil  boxes,  besides  these  parti- 
tions and  a  big  piece  of  red  pine  that  was  put  up  in  the  rear  of  it. 
And  in  all  cases  where  the  bullet  went  direct  and  went  through  them 
all  we  failed  to  get  the  bullet.  It  went  straight  through  and  kept  on 
going. 

Q.  So  that  where  the  bullets  went  directly  through  the  bullet 
kept  on,  didn't  stop  in  its  course,  but  retaining  its  rotary  motion, 
you  had  to  gauge  that  by  some  other  substance  than  wood? — ^A.  Yes, 
sir;  by  sand  or  some  other  substance  than  wood. 

The  president: 

I  would  like  to  have  tbe  reporter  read  the  previous  question  and  answer  of 
the  witness. 

(The  reporter  read  the  question  and  answer,  as  follows:  "  Q.  Now, 
how  many  different  pieces  of  wood  did  you  actually  get  penetration 
through?  How  many  pieces,  I  mean,  do  you  recall? — ^A.  No,  sir; 
but  I  remember  counting  24  oil  boxes,  besides  those  partitions  and  a 
big  piece  of  red  pine  that  was  put  up  in  the  rear  of  it.  And  in  all 
cases  where  the  bullet  went  direct  and  went  through  them  all  I  failed 
to  get  the  bullet.     It  went  straight  through  and  kept  on  going." 

Q.  Mr.  Blyth,  what  was  the  rule  with  regard  to  the  direction  of 
these  bullets  as  they  passed  through  the  various  substances  you  have 
spoken  of — that  is,  confining  yourself  first  to  the  wood  where  you 
used  the  oil  boxes,  etc. — what  was  the  rule  as  to  the  direction  as  they 
passed  through  each  of  these? — ^A.  That  every  bullet  was  deflected 
rrom  its  course  after  passing  through  this  partition. 
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of  the  upper  box ;  the  lower  edge,  when  the  first  bullet  struck  it,  went 
down,  breaking,  as  it  were,  the  skin — the  upper  skin  of  that  lower 
box — traveled  under  it  about  2  inches,  then  took  an  ui)ward  course 
about  6  inches,  penetrated  through  ihe  upper  box  without  going 
all  the  way  through,  leaving  the  upper  surface  intact,  without  break- 
ing it,  ran  under  the  skin  of  the  box,  then  came  down  again  6  inches 
more,  and  came  about  9  inches  higher  than  the  point  of  entrance.  A 
few  minutes  later  another  bullet  fired  from  the  same  point  of  en- 
trance, the  bullet  struck  the  lower  edge  of  the  same  box  about  12 
inches  away  from  where  the  other  one  was  shot;  this  time,  instead 
of  going  down,  it  started  down,  took  an  upward  course,  and  did  the 
same  thing. 

Q,  When  you  said  12  inches  with  the  other  box,  you  meant  in 

A.  In  a  horizontal  direction;  instead  of  that  bullet  going  up  high, 
it  goes  down  to  the  ground. 

Q.  You  can  sit  down  again,  unless  you  have  some  notations.  (Wit- 
ness resumes  seat.)  WTiat  was  the  result  of  your  experiments,  if 
you  made  any,  as  to  the  deflection  of  bullets  passing  through  4  to  6 
mches  of  pine  ? — A.  They  were  all  deflected  from  their  true  course. 

Q.  They  were  all  deflected? — A.  Yes,  sir. 

Q.  In  practically  every  instance  ? — A.  Every  case  that  we  tried. 

Q.  Dicl  you  make  any  experiments  to  determine  whether  you  could 
locate  the  position  of  the  firing  point? — A.  Yes,  sir. 

Q.  What  was  the  result  of  your  experiments  in  that  regard? — A. 
It  was  impossible  to  do  it. 

Q.  And  why? — A.  For  the  reason  that  you  could  not  get  your 
eye  close  enough  to  the  mark  to  sight  along  it ;  if  you  did  the  mark 
would  curve  and  your  eye  would  strike  that  curve  in  a  place  as  a 
matter  of  convenience. 

Q.  A\Tiat  do  you  mean  as  matter  of  convenience,  Mr.  Blyth? — A. 
Well,  if  you  saw  the  fire — the  way  we  took  it  we  had  a  man  fire — and 
if  we  wanted  to  locate  him  by  looking  along  this  curve  we  could  do 
it;  we  could  also  with  as  great  ease  locate  some  other  point. 

Q.  You  could  put  him  at  some  other  point,  could  you? — ^A.  Yes, 
sir.  I  remember  that  we  marked  every  shot  that  went  through  the 
partitions,  so  there  could  be  no  mistake  about  any  other  shot  fired 
afterwards.  One  shot  went  through  the  partition  and  grazed  the 
outside  of  the  next  one.  I  went  behind  the  partition,  put  my  eye 
along  this  raised  portion  to  see  if  I  could  line  in  the  fire,  and  my 
sight  came  away  in  to  the  right.  I  then  looked  through  the  hole  that 
had  been  made  passing  through  the  other  one  and  found  another 
hole  virtually  in  line  with  it,  and  also  in  line  with  the  firer;  and  I 
went  up  and  inspected  it  and  found  it  was  already  marked. 

Q,  That  had  been  made  by  another  distinct  bullet,  had  it? — ^A. 
That  had  been  made  by  another  distinct  bullet,  and  in  sighting 
through  the  hole  to  bring  this  grazed  portion  in  line  with  the  firer  I 
couldn't  do  it. 

Q.  Did  you  make  any  experiments  as  firer  yourself  ? — ^A.  Yes,  sir ; 
about  40  or  50  feet  off  I  fired  a  shot  through  a  4  by  8  board,  and  he 
was  measuring  the  angle 

Q,  Who  was  "  he  "? — A.  Lieutenant  Wiegenstein.  /He  was  meas- 
uring the  angle  that  the  bullet  had  made  in  traveling,  that  had  been 
deflected ;  after  he  had  done  that  and  marked  the  place  where  I  had 
been  firing  from,  1  stepped  off  to  one  side  and  asked  him  to  look 
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Q,  Did  you  examine  any  of  the  lead  shot  marks  down  there? — ^A* 
Yes,  sir. 

Q.  What  houses  did  you  examine  them  in? — ^A.  The  Leahy  House, 
Co  wen  house,  Garza.  Some  I  saw  in  the  Miller  Hotel,  but  they  were 
too  high  up ;  I  did  not  examine  them. 

Q.  Did  you  find  any  shots  in  the  Leahy  Hotel? — ^A.  Yes,  sir. 

Q.  Did  you  take  them  out? 

The  judge-advocate : 

I  object  to  any  further  testimony  about  shots  in  the  Leahy  Hotel,  the  Oowen 
house,  or  any  other  house  in  Brownsville  until  it  has  been  shown  what  those 
shots  were.    Until  that  is  done  these  questions  are  irrelevant  and  immaterial. 

Counsel  for  the  accused : 

May  it  please  the  court,  that  Is  a  good  Joke,  one  of  the  best  I  ever  heard. 
Does  the  gentleman  intend  to  claim  that  no  shot  marks  had  been  made  in  the 
Miller  Hotel? 

The  judge-advocate: 

The  gentleman  will  reply  to  that  that  an  objection  was  Interposed  by  counsd 
in  the  early  stage  of  this  trial  to  exactly  a  similar  question. 

Counsel  for  the  accused : 

And  it  was  overruled  by  the  court. 

The  judge-advocate: 

It  was  not  overruled  by  the  court.  Lieutenant  Fitch  was  on  the  stand;  I 
asked  him  about  certain  shot  holes  in  the  Leahy  Hotel;  counsel  objected  to; 
the  objection  was  sustained,  and  Mr.  Fitch  left  the  stand.  The  record  will 
bear  me  out. 

Counsel  for  the  accused : 
We  will  let  the  court  pass  on  it 

The  accused,  his  counsel,  the  reporter,  the  witness,  and  the  judge- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  the  decision  that  the  objection  is 
sustained. 

Q.  Mr.  Blyth,  have  you  examined  the  street  lights  down  in 
Brownsville  ? — A.  Yes,  sir. 

Q.  Tell  the  court  what  they  were. — ^A.  They  were  oil  lamps  of  much 
the  same  type  that  are  used  by  the  Quartermaster's  Department. 

Q.  About  how  would  the  burner  compare  with  our  lanterns? — ^A* 
With  our  street  lamp,  you  mean? 

Assistant  judge-advocate : 

We  object  to  that  as  being  leading,  sir.  I  think  the  witness  could  describe 
it  and  compare  it  with  any  lamp  or  lantern,  and,  as  the  Judge-advocate  says,. 
it  is  leading  him  by  the  hand. 

Counsel  for  the  accused : 

We  are  perfectly  willing  to  remove  our  hand,  but  we  think  we  have  a  right 
to  give  a  standard  of  comparison,  may  it  please  the  court.  We  are  all  familiar 
with  what  the  Government  lantern  is.  I  do  not  see  anything  leading  about 
it    It  is  assuming  that  as  a  standard  of  comparison. 

(The  reporter  read  the  question.) 

The  assistant  judge-advocate: 

I  withdraw  the  objection. 


{; 
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Q.  Did  you  attempt  to  use  Springfield  ammunition  .in  it? — A. 
Yes,  sir. 

Q.  Would  it  work  ? — A.  No,  sir. 

Q.  Did  you  have  a  Mauser  out  there  ? — ^A.  No,  sir. 

Q.  Now,  you  have  made  a  statement  with  reference  to  the  difficulty 
of  locating  the  exact  point  from  which  a  shot  was  fired  by  trying  to 
line  in  the  bullet  holes  through  different  pieces  of  wood.  Now,  isn't 
it  a  fact  that  at  a  distance  of  100  yards  you  can  locate  within,  say, 
25  or  30  yards,  the  location  of  most  of  the  shots  fired? 

Counsel  for  the  accused : 
Let  me  hear  that  questloD 

(The  reporter  read  the  question.'^ 

Q.  I  do  not  mean  the  distance  rrom  the  bullet  holes  to  the  place 
where  the  rifle  was  fired,  but  the  alignment  or  direction  from  whidi 
the  bullet  must  have  come. — ^A.  If  the  wood  is  of  any  thickness  and 
ou  are  standing  behind  it,  you  can  not  see  through  the  hole  at  all. 
f  it  is  a  grazing  shot  you  can  not  get  your  eye  close  enough  to  it  to 
get  a  good  sight.  We  tried  that — Lieutenant  Wiegenstein,  Lieuten- 
ant Haibold,  and  myself — with  the  firer  200  yards  from  us,  and  we 
found  we  could  just  as  easily  line  in  our  powder  house,  which  was 
off  100  feet  probably  to  the  right  of  the  firer,  and  also  some  of  the 
quartermaster's  storehouses,  which  were  probably  the  same  distance 
to  the  left.  Of  course  the  chapel  came  into  line,  but  that  was  at 
least  100  yards  from  the  firer. 

Q.  So  that  in  this  case  the  greatest  variation  from  the  point  where 
the  bullet  was  fired — that  was  apparently  about  100  yards,  then  ? — A. 
In  that  particular  case. 

Q.  In  the  other  direction? — A.  Well,  I  made  another  experiment 
later  on  with  a  grazing  shot  which  carried  farther  than  that.  That  is 
only  one  particular  case  that  I  spoke  of. 

Q.  But,  as  a  general  thing,  if  the  bullet  is  fired  from  a  distance  of 
100  yards  or  less,  can  you  not  tell  with  reasonable  accuracy  the 
approximate  line  from  which  the  bullet  must  have  come? — ^A.  No, 
sir. 

Q.  I  do  not  mean  to  tell  where  the  firer  stood? — ^A.  I  understand. 
There  are  no  two  bullets  alike. 

Q.  When  you  purchased  that  box  of  ammunition — by  the  way, 
will  you  please  state  just  where  you  purchased  it? — A.  A.  Deutsch 
&  Bros. 

Q.  In  Laredo? — A.  Laredo,  Tex. 

Q.  Did  he  have  a  large  stock  of  it  on  hand,  that  you  saw? — ^A.  No, 
sir. 

Q.  How  much  did  he  have  there? — A.  He  didn't  have  anv,  for  the 
reason  that  the  only  man  that  used  that  ammunition  had  bought  it 
all  up.  He  told  me  he  could  get  it  very  easily  for  me  and  sent  off 
and  got  it  by  express. 

Q.  So  he  did  not  keep  it  there  for  the  general  public;  only  for 
one  man  there  who  used  it  regularly? — A.  One  man  that  had  the 
rifle  that  used  it. 

Q.  How  long  ago  was  it  you  purchased  this  box  of  ammunition?— 
A.  It  is  marked  (referring  to  notebook) 
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Q.  About  how  big  a  piece  would  be  the  average  size ;  the  size  of  a 
quarter,  a  dollar,  or  what? — A.  Oh,  no;  probably  2  to  3  inches  in 
diameter. 

Or  And  that  was  regularly  the  case,  was  it? — ^A.  We  found  it  so; 
yes,  sir. 

Q.  Even  the  bullets  that  tumbled  in  their  flight  through  this  piece 
of  wood  that  you  arranged,  did  they  keep  on  going  all  the  way 
through? — A.  Some  were  deflected  after  leaving  the  third  partition 
and  left  the  course — ^you  could  see  where  they  struck  the  sand  'way 
over  across  the  arroya. 

Q.  With  reference  to  the  first  drawings  you  made,  exhibiting  the 
deflections  there  in  passing  through  the  three  partitions  of  two  bul- 
lets fired  about  the  same  time,  was  particular  care  taken  to  shoot 
the  second  bullet  from  just  about  the  same  place  as  the  first  one? — ^A. 
Yes,  sir;  it  was  shot  from  the  same  spot  exactly,  standing  position. 

Q.  And  the  greatest  deflection  in  that  case  of  actual  distance  be- 
tween the  two  holes  in  any  one  partition  was  9  inches,  and  the  least 
distance  was  6  inches;  that  is  correct,  isn't  it? — A.  Approximately. 

Q.  So  that  the  greatest  deflection  as  shown  by  these  diagrams  and 
by  your  experiments  in  that  case  was  3  inches? — ^A.  For  the  first 
two  shots  fired.  We  fired  probably  50  shots  after  that,  and  no  two 
were  alike.    . 

Q.  There  were  always  some  deflections  noted? — ^A.  Well,  greater 
than  that.  Some  would  go  through  two  partitions  and  be  deflected 
so  as  to  go  off  altogether. 

Q.  How  high  were  those  partitions  ? — ^A.  Four  feet. 

Q.  Those  that  missed  the  third  partition  altogether  were  those 
bullets  that  entered  the  first  partition  there  near  the  edge  of  the  par- 
tition or  were  fired  so  they  ranged  upward,  did  they  not? 

Counsel  for  the  accused : 

We  object'  to  that  question  as  not  being  properly  formed.  The  testimony 
does  not  bear  out  such  a  statement. 

Q.  With  reference  to  the  bullet  being  deflected  enough  to  miss  the 
third  partition  altogether,  will  you  please  explain  any  cases  that  hap- 
pened?— A.  Well,  we  fired  about  50  shots  there;  to  say  which  case  it 
happened  would  be  hard  to  tell. 

Q.  Did  you  mark  each  shot  in  this  case,  too? — A.  Yes,  sir;  with 
a  pencil. 

Q.  On  each  of  the  three  partitions  ? — A.  On  each  of  the  three  par- 
titions— both  the  entrance  and  exits. 

Q.  What  I  want  to  bring  out  is  that  the  shots  that  missed  the 
third  partition  must  have  either  been  fired  at  such  an  angle  that 
when  they  had  gone  in  a  direct  line  then  struck  near  the  edge  of  the 
third  partition 

Counsel  for  the  accused : 

We  object  to  that  as  not  being  the  proper  form.  I^et  him  ask  from  what 
direction  they  were  fired  if  he  wishes  to;  but  it  suggests  the  answer,  is  abso- 
lutely improper,  and  to  state  what  he  wants  the  witness  to  say  Is  also  im- 
proiier.    We  have  not  any  objection  to  asking  a  perfectly  legitimate  question. 

Q.  Will  you  please  explain  how  it  was,  to  the  best  of  your  opinion, 
as  formed  at  the  time,  that  these  or  some  of  these  buUete  missad  IV^^^X. 

S.  Doc.  402,  60-1,  pt  2 06 
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(The  reporter  read  the  question.) 

Q.  By  the  guns  referred  to  in  that  question  I  wish  it  understood 
clearly  that  I  referred  to  the  Springfield  rifles  that  the  men  fired  as 
they  stood  in  the  arroya.    Is  that  correct? — ^A.  Yes,  sir. 

Q.  So  that  the  flash  of  those  guns  was  sufficient  to  enable  vou  to 
see  some  of  the  objects  within  about  4  feet  of  them  or  3  leet  of 
them?— A.  Of  the  guns? 

Counsel  for  the  accused : 

I  beg  your  pardon,  the  witness  did  not  state  he  was  within  3  'feet  of  them. 
(The  reporter  read  the  question.) 

Counsel  for  the  accused : 

I  submit,  may  It  please  the  court,  that  the  question  is  misleading.  I  got  the 
impression  that  he  Intended  to  imply  that  the  witness  was  within  3  or  4  feet 
The  witness  was  not ;  he  was  up  at  the  place  of  observation. 

Assistant  judge-advocate: 

I  will  ask  that  question  again  in  a  different  form,  so  there  will  not  be  any 
mistake. 

Q.  So  thai  at  this  time  you  could  distinguish  objects  with  greater 
or  less  clearness  that  were  within  3  feet  or  thereabouts  of  the  muzzles 
of  the  guns  that  were  fired? — ^A.  No,  sir;  the  rifle  itself  was  closer 
than  the  flash,  and  I  failed  to  see  it. 

Q.  But  you  say  that  you  saw  their  legs? — A.  The  lower  part  of 
the  body — just  a  row;  it  may  have  been  tree  trunks,  anything,  but 
what  suggested  itself  to  my  mind  was  the  blue  trousers — row  or  blue 
trousers. 

Q.  Were  the  street  lamps  in  Brownsville  a  good  deal  like  that 
lamp  that  the  experiments  of  March  the  11th  were  conducted  by? — 
A.  They  are  not  as  strong;  different  shape. 

Q.  But  by  this  lamp,  on  the  night  of  March  the  11th,  you  saw  the 
squad  of  soldiers  as  they  passed  by  beyond  the  light  ? — A.  No,  sir. 

Q.  Well,  how  far  away? — ^A.  They  were  between  the  light,  not 
beyond  the  light. 

Q.  I  thought  you  said  that  some  one  called  your  attention  to  the 
fact  that  they  were  going  away  and  were  then  about  60  feet  away. — 
A.  That  was  after  they  had  gone  over  to  the  parade  ground;  we 
failed  to  see  them,  and  Lieutenant  Harbold  told  us  they  had  gone 
away  across  the  parade  ground. 

Q.  You  did  not  see  them  that  time  ? — A.  No,  sir. 

Q.  Wasn't  it  very  dark  down  there  in  this  arroya? — ^A.  No,  sir. 

Q.  On  these  various  occasions? — A.  No,  sir;  the  moon  was  shining. 

Q.  But  was  it  not  darker  down  there  than  it  was  on  the  ground,  on 
the  natural  surface  ? — A.  No^  sir. 

Q.  The  men  were  all  out  in  the A.  White  background,  almost 

white — the  white  sand  was  down  there,  and  the  reflection  of  the 
moon  there. 

Q.  And  there  was  nothing  at  all,  from  your  point  of  view,  that 
obstructed  your  vision  ? — A.  No,  sir. 

Counsel  for  the  accused : 
I  want  to  ask  just  one  question. 

Q.  I  do  not  recall,  but  I  want  to  know  whether  or  not  the  points  cA 
these  steel-jacketed  bullets  that  you  found,  that  Viad  ^^^ssfci  ^twv^ 
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Headquarters  Department  of  Texas, 

San  Antonio^  Tex.^  March  16^  1907. 
The  court  met.  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  of  March  15  was  mspensed  with. 

Lieut.  E.  P.  Harbold,  Twenty-fifth  Infantry,  a  witness  for  the 
defense,  was  duly  sworn  and  testified  as  follows : 

DIRECT   EXAMINATION. 
QUESTIONS    BY   THE   JUDGE-ADVOCATE. 

Q.  Please  state  your  name,  rank,  and  present  station. — A.  Robert 
P.  Harbold,  second  lieutenant.  Twenty-fifth  Infantry,  Fort  Mcintosh, 
Tex. 

Q.  Do  you  know  the  accused?  If  so,  state  who  he  is. — ^A.  I  do. 
Maj.  Charles  W.  Penrose,  Twe.ity-fifth  Infantry. 

QUESTIONS   BY   THE   ACCUSED. 

Q.  How  long  have  you  been  in  the  service,  Mr.  Harbold? — ^A.  I 
entered  the  United  States  Military  Academy  on  June  19, 1900;  gradu- 
ated June  15,  1904;  assigned  to  the  Twenty-fifth  Infantry;  joined  the 
Twenty-fifth  Infantry  on  September  15,  1904,  and  have  been  with 
my  regiment  since  that  date. 

Q.  Have  you  recently  taken  part  in  certain  experiments  to  deter- 
mine the  accuracy  of  vision  between  the  hours  of  retreat,  or  sundown, 
and  reveille,  or  sunup  ? — A.  I  have. 

Q.  When  and  where  were  these  experiments  made? — A.  On  the 
night  of  February  18  and  19  at  Fort  Mcintosh.  Tex.,  and  on  the 
night  of  March  11  at  Fort  Mcintosh,  Tex. 

Q.  Taking  up  the  first^  the  night  of  February  18  and  19,  who  was 
present  at  the  nrst  experiment  you  made  that  night? — ^A.  As  observ- 
ers—Maj.  J.  P.  O'Neil,  Thirtieth  Infantry 

Q.  He  was  then  captain  of  the  Twenty-fifth? — ^A.  He  was  then 
captain  of  the  Twenty-fifth;  yes,  sir.  A  civilian  by  the  name  of 
Stucky,  Colonel  Stucky  he  was  called;  Lieutenant  Blyth,  Twenty- 
fifth  Infantry,  and  myself. 

Q.  Well,  tell  the  court  what  part  you  took  in  that. — A.  I  was  sta- 
tioned with  the  gentlemen  just  named  as  an  observer  and  watched  for 
the  flash  of  the  rifles  and  paid  especial  attention  as  to  the  power  of 
the  flash  and  what  could  be  seen  by  the  flash. 

Q.  In  what  kind  of  a  locality  were  these  experiments  conducted? 
What  was  the  nature  of  the  place? — A.  The  men  who  did  the  firing 
were  placed  in  an  arroyo,  which  was  approximately  from  20  to  25 
feet  deep 

Q.  You  need  not  attempt  to  give  those  distances:  they  are  of  rec- 
ord, having  been  measured  and  testified  to.  Could  you  recognize 
that  arroyo  if  you  saw  a  plat  of  it? — A.  Yes,  sir;  I  could. 
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on  by  and  were  halted  and  faced  out,  and  we  walked  along  the  line 
and  peered  into  the  men's  faces — ^looked  at  them  carefully.  The  one 
man  I  thought  was  a  mulatto  at  the  rear  of  the  company  was  a  white 
man — ^blacksmith  employed  in  the  post.  I  went  along  the  line  to 
the  upper  end  of  the  company  and  found  the  other  man,  who  I  rec- 
ognized by  a  mustache  he  nad,  and  instead  of  being  a  mulatto  he  was 
a  Mexican  teamster  employed  in  the  corral.  And  then  I  heard  some- 
body make  the  remark  there  was  another  white  man  in  the  line,  and 
I  walked  down  again  and  failed  to  detect  him,  until  I  noticed  the 
other  officers  standing  around  a  man  in  the  middle  of  the  line.  I 
then  walked  up  to  the  man  and  studied  him,  and  then  recognized 
him  as  a  man  by  the  name  of  Bradbury,  an  ex-soldier  of  the  Twenty- 
sixth  Infantry,  who  was  employed  as  a  teamster  in  the  quartermaster 
department. 

Q.  As  a  matter  of  fact,  did  you  afterwards  find  out  how  this  man 
was  dressed? — ^A.  I  looked  at  the  dress  carefully  when  I  made  this 
last  inspection  and  detected  no  difference  in  the  drees.  I  thought 
thev  all  had  on  blue  shirts  and  khaki  trousers  from  my  inspection, 
and  I  later  found  out  that  Bradbury  did  not  have  on  a  blue  shirt; 
he  had  on  a  black  satinet  shirt. 

Q.  Did  any  of  the  men  that  you  recall  in  this  experiment  have  on 
the  light-blue  shirt,  what  we  call  "  chambray  ?  " — A.  None  that  I 
know  of. 

Q.  Pass  on  now  to  the  second  experiment  made  that  night,  if  there 
was  one.  Tell  when  it  was  made  and  the  conditions. — ^A.  We  made 
a  similar  experiment  about  1  o'clock  that  morning.  The  moon  had 
then  gone  down;  it  was  darker,  but  a  bright  starlight  night.  The 
results  from  the  first  position  were  about  the  same,  except  uiat  when 
the  flash  occurred  outline  of  a  part  of  a  man  could  be  observed.  I 
got  the  outline  of  the  flanks  right  along  their  hips,  but  it  was  impos- 
sible for  me  to  state  how  they  were  dressed  or  what  they  had  on ;  I 
could  see  nothing  of  the  rifle  or  nothing  above  the  hips. 

Q.  Were  these  experiments  repeated  f  State  the  conditions  of  the 
next  experiments,  on  March  11. — ^A.  On  March  11  we  went  out  to  the 
same  arroyo  and  took  position  No.  2,  as  indicated  on  the  board. 

Q.  What  time  of  night  was  this,  about? — A.  It  was  about  a  quar- 
ter after  or  half  past  9. 

Q.  And  the  atmospheric  conditions  at  that  time? — A.  There  was 
no  moon,  but  a  bright  starlit  night. 

Q.  Any  clouds  in  the  sky? — A.  No  clouds  that  we  could  observe, 
and  the  stars  shone  brightly,  as  though  not  darkened  by  clouds. 

Q.  What  occurred?  Go  on  and  narrate. — ^A.  The  men  were  over 
in  their  first  position  across  the  hog-back  between  the  two  arroyos 
and  firing,  and  the  same  results  as  in  our  first  experiment  held.  We 
could  not  see  anything  by  the  flash  of  the  rifle,  although  we  could  get 
the  outline  of  the  men.  The  line  looked  to  me  like  a  black  line  ex- 
tending away  from  me.  I  could  not  tell  at  that  distance  which  direc- 
tion the  line  was  faced,  or  the  men  were  faced,  and  only  by  the  re- 
port of  the — the  flash  of  the  rifle,  could  I  tell  which  direction  they 
were  fired.  After  firing  at  this  position  they  came  across  the  hogback 
into  the  arroyo,  directlj^  under  us  and  slightly  in  rear,  and  began 
firing  here.  While  coming  across  the  men  could  not  be  recognized, 
features  or  complexion,  and  when  directly  underneath  us  we  could 
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Q.  AVhere  were  these  experiments  made,  Mr.  Harbold? — A.  The 
experiments  were  made  at  Fort  Mcintosh,  Tex.,  and  some  of  them 
were  made  at  a  place  called  Nye,  Tex.,  about  5  miles  north  of  Fort 
Mcintosh. 

Q.  Who  assisted  you  in  these  experiments,  Mr.  Harbold,  if  any- 
one?— A.  Lieutenant  Blyth  and  Lieutenant  Wiegenstein  assisted  me. 
In  the  experiments  at  Nye,  Tex.,  I  made  them  alone,  with  the  excep- 
tion of  the  driver  I  had  to  asisist  in  getting  the  bullets. 

Q.  What  experiments  did  you  make  alone? — A.  I  made  the  experi- 
ment of  obtaining  penetration  in  brick  at  200  yards,  that  distance 
not  being  possible  at  Fort  Mcintosh. 

Q.  What  rifles  did  you  use? — ^A.  In  all  my  experiments  I  have 
used  the  Springfield  1903  model;  the  Krag-tJorgensen  1898  model; 
the  Winchester  30-40,  model  1895 ;  and  the  Winchester  30-40,  1903, 
which  fires  a  cartridge  similar  to  our  present  service  cartridge. 

Q.  As  a  result  of  your  experiments  in  brick,  what  penetration 
did  you  get  with  the  service  rifles  ? — A.  I  got  the  penetration  of  the 
width  of  the  first  brick  in  all  cases  and  the  second  brick  would  stop 
every  bullet. 

Q.  Was  that  the  same  with  both  the  Krag  and  the  new  Spring- 
field?— A.  Yes,  sir;  it  was  the  same  with  all  the  rifles. 

Q.  What  penetration  did  you  get  with  these  rifles  in  a  house?  I 
think  you  said  you  used  a  house  for  one  experiment. — A.  Firing 
into  a  small  frame  house  with  a  single  room,  about  12  feet  in  length, 
and  then  a  shanty — or  up  against  this  small  house — I  found  that  the 
bullets  would  invariably  penetrate  the  first  wall,  enter  the  second  wall, 
and  then  split  up  into  fragments,  and  some  of  these  particles  would 
pass  out  through  the  shantjr,  which  was  ordinary  inch  pine,  and  the 
others  would  te  found  sticking  in  the  pine  or  lying  on  the  floor. 

Q.  The  substance  passed  through  was  what? — A.  Ordinary  inch 
pine  for  the  frame  and  then  a  thin  sheathing  of  lath  and  plaster 
about  orie-fourth  to  one-half  inch,  varying,  and  then  went  to  the 
opposite  wall,  passed  through  the  same  sheathing  of  lath  and  plas- 
ter and  another  frame  of  inch  pine — that  was  the  two  walls  oi  the 
building. 

Q.  That  was  practically  the  penetration,  then,  as  to  the  house, 
that  and  the  plaster? — ^A.  Yes,  sir. 

Q.  With  the  ordinary  weatherboarding  outside? — ^A.  Yes,  sir. 

Q.  What  was  the  effect  there,  Mr.  Harbold,  upon  the  direction  of 
the  trajectory,  or,  in  other  words,  what  was  the  effect  as  to  deflection 
in  passing  through  these  various  portions  of  the  ceilings  or  walls? — 
A.  The  deflection  was  very  irregular  as  determined  by  me,  and  after 
passing  through  and  into  the  first  obstacle  then  it  would  be  deflected 
to  some  other  angle,  and  n(J  rule  could  be  fixed  as  to  which  way  it 
would  go. 

Q.  Was  or  was  it  not  a  general  rule  that  you  got  deflection  in 
passing  through  each  obstacle? — A.  It  was  a  general  rule  that  each 
obstacle  wouldgive  some  deflection  to  the  bullet. 

Q.  Did  you  find  any  bullets  at  all  that  passed  through  this  class 
of  obstacles  that  were  not  mutilated  badly* — ^A.  I  succeeded  in  get- 
ting one  bullet  that  passed  through  and  was  caught  in  a  small  hot- 
house in  rear.    This  Dullet  was  a  Krag- Jorgensen  bullet. 

Q.  By  the  way,  at  this  point  I  would  like  to  know  if  you  have  a 
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Q.  Did  you  make  any  experiments  by  striking  this  alon^  the  edge, 
so  as  to  get  not  a  complete  circle,  but  a  groove,  cut  along  thie  edge  oi 
it? — A.  Yes,  sir;  in  the  course  of  our  experiments  we  had  at  least  a 
half  dozen  of  these  grooves  made  by  the  bullets. 

Q.  Were  you  unaole  to  locate  the  man  at  the  firing  point  through 
any  such  grooves? — ^A.  I  sighted  through  two  of  these  grooves,  and  I 
ceuld  not  locate  the  firing  point.  I  could  not  tell  by  signting  through 
the  groove  from  where  the  shot  had  been  fired. 

Q.  Will  you  explain  why  not,  Mr.  Harbold,  to  the  court?— A.  In 
the  first  place,  I  could  not  get  my  eye  accurately  aligned  with  the 


groove,  and  in  the  second  place,  the  groove  was  always  curved  or 
irregular ;  it  was  not  a  straight  line,  and  at  no  time,  to  the  best  of  my 
ability,  could  I  get  a  line  on  the  same  place.  My  eye  was  merely  an 
instrument  of  convenience;  that  is,  I  could  look  along  the  groove  and 
I  would  find  one  line ;  I  would  look  along  again  and  my  eye  would 
strike  some  other  obstacle;  this  both  in  the  horizontal  and  the 
vertical. 

Q.  Would  there  be  practically  the  same  variation  in  both  the  hori- 
zontal and  the  vertical  ? — A.  There  was  practically,  the  same  varia- 
tion. 

Q.  Were  you  present  in  the  court  room  here  and  did  you  hear  the 
testimony  of  Major  Blocksom  with  regard  to  the  shots  that  passed 
through  "the  lintel  in  the  Yturria  house? 

By  judge-advocate: 

I  would  like  to  call  the  attention  of  the  court  to  the  fact  that  if  he  was,  then 
counsel  or  somebody  is  guilty  of  a  breach  of  faith. 

By  counsel : 

Counsel  wishes  to  deny  any  such  allegation.  This  man  was  not  a  witness  to 
anything  that  occurred  in  Brownsville  and  was  introduced  as  an  expert  pure 
and  simple,  and  it  was  necessary  that  he  should  be  here  in  order  to  determine 
whether  his  experiments  coincided  with  the  other.  The  man  knew  nothing 
about  the  incidents  at  Brownsville  at  all,  except  what  he  read  in  the  news- 
papers, and  he  was  here  for  that  purpose,  and  there  is  no  breach  of  faith  about 
it;  could  not  be  under  any  conditions.  It  is  the  rule  in  all  cases  that  experts 
should  be  introduced  to  hear  testimony. 

By  judge-advocate: 

I  object  to  the  introduction  of  testimony  upon  this  point,  for  the  reason 
stated.  The  court  made  a  rule  at  the  beginning  of  these  proceedings  that  all 
witnesses  should  be  excluded  from  the  court  room  both  prior  to  their  testimony 
and  afterwards. 

By  counsel : 

There  was  no  rule  made  as  to  expert  testimony  at  all,  and  I  defy  counsel  to 
introduce  any  rule  in  which  experts  are  not  introduced  in  both  sides  by  all 
practices. 

By  judge-advocate: 

.  It  is  perfectly  true  that  they  are  introduced  by  both  sides  in  all  practices, 
but  the  court  has  made  the  rule,  and  I  object  to  any  testimony  being  made 
before  this  court  on  points  that  have  been  testified  to  and  have  been  listened  to 
by  this  witness.  There  are  a  great  many  other  things  In  the  specifications 
l>esides  the  shooting  up  of  Brownsville. 

By  counsel : 

Now,  we  state  again  there  has  been  no  rule  made  about  expert  testimony, 
which  rests  on  an  entirely  different  basis,  which  everybody  knows. 
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By  counsel: 

And  r  go  ou  record  as  saying  It  was  not  necessary.  The  prosecution,  If  it 
knows  the  hiw,  knows  that  it  is  practice,  without  serving  any  notice. 

(Examination  of  witness  continued.) 

Q.  I  think  you  stated  that  you  did  fire  some  shots  through  this 
4-inch  thickness  of  pine,  4  by  10  I  think  you  described  it. — ^A. 
Yes,  sir. 

Q.  Did  you  fire  any  at  an  angle? 

By  assistant  judge-advocate : 

As  I  understood  it,  these  shots  were  fired  through  the  greatest  dimension  of 
this  piece  of  wood,  through  the  10-incli  part. 

By  counsel: 

You  are  misunderstanding  it.  may  it  please  the  court,  because  he  stated  dis- 
tinctly they  turned  the  10-inch  face  toward  it ;  do  you  remember  that? 

By  assistant  judge-advocate: 

No ;  I  didn't ;  I  thought  he  testified  the  otlier  way. 

A.  Yes,  sir ;  there  were  shots  fired  at  a  very  great  angle. 

Q.  Go  on  and  tell  us  how  the  various  shots  were  fired  at  it. — ^A. 
We  fired  the  shots  into  the  timber,  and  then,  with  a  rule,  we  took 
the  line  through  the  point  of  entrance  and  the  firer  and  drew  the  line 
across  the  timber,  and  with  the  same  rule  we  also  drew  a  line  between 
point  of  entrance  and  exit,  and  the  angle  on  these  two  planes  on  the 
piece  of  timber  amounted  to  about  2  inches  along  edge  of  timber,  and 
the  man  who  fired  the  shot  was  only  about  20  feet  from  the  timber. 

Q.  Did  you  have  any  shots  through  this  timber  in  which  you  could 
draw  the  line  from  the  point  of  exit  and  point  of  entrance  and  in- 
clude the  firing  point  ? — ^A.  None  that  we  fired  in  this  timber  would 
do  that.  That  is,  I  would  like  to  state,  that  none  that  we  fired  at 
angles  in  this  timber  would  do  that.  There  was  one  shot  we  fired 
directly  into  the  timber  that  made  such  a  large  hole  in  the  opposite 
side  that  we  could  draw  the  line  through  these  two  holes  and  to  the 
firer,  but  he  was  20  feet  from  the  timber  at  this  time. 

Q.  You  fired  through  these  various  cartridges — fired  the  three 
rifles,  as  I  understand  you — the  new  Springfield,  the  Krag-Jorgen- 
sen,  and  two  forms  of  Winchester? — A.  Yes,  sir. 

Q.  How  many  lands  are  there  in  the  Krag  and  the  new  Spring- 
field?— A.  The  Krag-Jorgensen  and  the  new  Springfield  each  have 
the  same  number  of  lands,  four. 

Q.  Were  the  four  lands  also  distinguishable  on  bullets  fired  from 
the  Krag-Jorgensen  and  the  new  Springfield  in  all  the  bullets  you 
picked  up?— A.  On  a  number  of  specimens  we  caught  the  lands  were 
very  indistinct.  There  were  at  least  four,  and  they  looked  as  if  there 
were  more. 

Q.  Have  you  any  specimens  with  you  that  apparently  indicate 
more  than  four  lands  that  you  know  were  fired  from  either  the  Krag- 
Jorgensen  or  the  new  Springfield? — A.  I  have  several  specimens 
with  me  that  to  my  eye  looked  as  though  they  contained  or  had  more 
lands  than  the  number  four. 

Q.  Will  you  show  some  of  those  to  the  court  and  explain  in  each 
case  from  what  gun  it  was  fired  and  through  what  material  it 
passed  ? 
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Q.  As  illustration  of  the  effect  upon  lands,  we  introduce  No.  12, 
and  I  will  ask  you  to  describe  it. — ^A.  No.  12  is  a  Springfield  rifle, 
Springfield  ammunition,  fired  at  the  target  of  oil  boxes;  had  a  com- 
plete nenetration  of  all  the  boxes  and  was  caught  in  the  earth  in  rear. 

Q.  rfo.  13,  as  illustrating  the  effect  of  the  lands  marks  on  the  bullet. 
Please  state  what  it  was  fired  at  and  what  it  passed  through  and  from 
what  rifle. — A.  No.  13  was  Springfield  rifle,  Springfield  ammunition, 
fired  through  the  oil  box  targets,  and  the  point  of  exit  in  this  case  was 
10  inches  higher  than  the  point  of  entrance,  and  it  was  caught  in  a 
box  of  earth  in  rear. 

Q.  As  illustrating  Krag- jorgensen  bullet  fired  from  a  Winchester 
rifle,  introduce  No.  14.  Shows  the  effect  upon  the  lands  also ;  please 
explain  what  it  was  fired  at  and  what  it  passed  through. — A.  Krag- 
Jorgensen  ammunition  fired  in  the  Winchester  30-40  at  distance  of 
40  Feet  from  the  already-mentioned  house;  completely  embedded  in 
the  sand  in  rear;  that  is,  it  passed  through  three  walls  and  entered 
the  sand  in  the  hothouse  in  rear  of  the  shanty.  No.  15  is  Springfield 
ammunition,  Springfield  rifle,  fired  at  a  range  of  100  yards  into  the 
white-pine  boxes.  It  penetrated  eight  thicknesses  of  them  and  was 
found  m  the  earth  in  rear. 

Q.  As  illustrating  Krag  fired  into  a  brick  wall  from  a  Winchester 
rifle,  introduce  No.  16.  Please  state  the  circumstances. — A.  Krag- 
J(jrgensen  ammunition  fired  from  a  Winchester  30-40  into  brick  wall 
at  a  range  of  200  yards. 

Q.  What  is  the  pronounced  distinguishing  characteristic  between 
the  metal-jacketed  bullet  of  the  new  Springfield  rifle  and  the  Krag- 
Jorgensen  ? — A.  Around  the  part  of  the  bullet  of  the  Krag-Jorgen- 
sen  that  is  encased  in  the  cartridge  case  there  are  three  rings  of 
canellures;  they  are  crimpings  on  the  jacket.  There  are  three  of 
these  on  the  jacket  of  this  bullet;  the  Springfield  bullet  does  not 
have  these. 

Q.  As  a  result  of  your  experiment,  did  you  find  that  the  gun  with 
only  four  lands  invariably  produced  four,  and  only  four,  marks  of 
the  lands  on  the  bullet? — A.  Some  of  the  results  showed  that  marks 
on  the  jacket  indicated  lands,  and  to  the  naked  eye  on  several  of  the 
specimens  they  could  not  be  distinguished  from  the  regular  marks 
of  the  lands,  and  the  total  number  of  these  would  then  make  it 
greater  than  four. 

Q.  As  I  understand,  the  total  number  of  marks  on  the  bullets  fired 
from  a  gun  with  four  lands  exceeded  four  lands  in  so  far  as  the 
naked  eye  could  determine? — ^A.  In  some  cases  it  would.  jjOi  a 

Q.  Then,  in  so  far  as  your  examination  would  enable  you  to  d5a? — 
mine,  you  couldn't  tell  positively  that  the  bullet  had  been  fired  f 5^.  had 
gun  with  four  lands  from  the  marks  of  the  lands  as  you  saw  th^ 
A.  If  it  had  the  four  land  marks  on  it  I  would  state  positively  » bullet 
been  fired  from  a  rifle  having  four  lands.  ^  bullet 

Q.  Is  or  is  it  not  true  with  a  bullet  that  when  you  fin4/(an  four 
with  mdre  than  four  lands  on  it  you  could  deterjnine  from  the  umber 
itself  what  gun  it  had  been  fired  from? — A.  With  more  tj^pfjected 
lands  on  it  you  could  determine  the  kind  of  rifle;  that  iSjiKiejthe  im- 
of  lands  in  the  rifle  from  which  it  had  been  fired.  If^jOU 
the  jacket  to  a  microscopic  examination,  you  could  ^hen 
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Q.  The  two  missing  bullets  from  that,  do  you  know  of  your  own 
knowledge  what  was  done  with  them? — ^A.  Yes,  sir;  I  have  them. 
One  of  them  I  took  apart  so  I  could  get  the  bullet 

Q.  I  mean ^A.  Outof  that  box  f 

Q.  No ;  I  mean  the  other  box. — ^A.  I  don't  know  where  those  two 
bullets  are  in  that  box. 

By  counsel : 

I  will  state  to  the  court  that  those  two  are  part  of  the  exhibit  introduced 
some  time  ago  by  the  defense  and  identified  by  Major  Bloclcsom  as  being  the 
regulation  ammunition.    They  were  talsen  from  that  particular  box. 

Q.  I  hand  you  another  box.  Can  you  identify  that  and  tell  the 
court  what  it  is? — ^A.  Box  of  ball  cartridges^  caliber  .80,  for  the 
Krag-Jorgensen  rifle,  manufactured  at  Frankford  Arsenal.  It  was 
bought  by  me  at  Mr.  Netzer's  hardware  store  in  Laredo,  Tex.  (Box 
marked '^19.") 

By  counsel : 

We  introduce  this  at  this  stage  and  ask  the  court  to  examine  the  small  label 
that  is  pasted  over  the  front  of  it 

Q.  Is  any  of  that  for  sale  now.  Mr.  Harbold,  at  the  same  place 
where  you  bought  it? — ^A.  I  have  neard  not 

By  counsel : 

I  would  like  to  ask  the  court,  if  practicable — I  have  no  idea  how  long  the 
prosecution  will  cross-examine  Mr.  Harbold,  but  if  practicable  we  would  like  to 
have  this  witness  gotten  through  with  and  dismissed,  because  we  know  his 
services  are  very  much  needed  at  his  post 

By  judge-advocate: 

On  behalf  of  the  prosecution,  we  can  make  no  promises  to  the  court  as  to 
when  we  can  finish  the  cross-examination  of  this  witness,  and  to  begin  It 
would  be,  I  am  afraid,  to  have  to  stop  it  in  its  very  inception,  because  dinner 
time  will  roll  around  in  the  course  of  half  an  hour  or  an  hour,  and  I  doubt  if 
we  will  be  through  the  cross-examination  in  such  a  period. 

Motion  was  then  made  by  a  member  of  the  court  that  the  court 
adjourn  to  meet  at  10  o'clock  Monday  morning,  which  motion  was 
seconded. 

The  court  then,  at  12  o'clock  m.,  adjourned  to  meet  at  10  o'clock 
a.  m.  Monday,  March  18,  1907. 

Chas.  E.  Hay,  Jr., 
Captain^  Acting  Judge-Advocate^  Judge-Advocate* 


Headquarters  Department  of  Texas, 

San  Antonio^  Tex.j  March  18^  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocate. 
The  accused,  his  counsels,  the  reporter,  and  the  judge-advocate  were 
also  present. 
The  reading  of  the  proceedings  of  March  16  was  dispensed  with. 
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Q.  As  a  matter  of  fact,  you  found  out  later  they  were  all  dressed 
in  practically  the  same  uniform? — ^A.  In  the  first  experiment  they 
were. 

Q.  When  the  rifles  flashed  you  could  see  dark  lin^  that  you  knew 
must  be  rifles? 

By  counsel : 

What  period  fure  you  directing  your  questions  to? 

By  assistant  judge-advocate: 

This  is  intended  to  cover  tbe  night  of  February  18-19. 

By  counsel : 

And  wliich  period? 

By  assistant  judge-advocate: 

The  first  period. 

A.  That  was  in  the  second  part  of  that  experiment,  when  the  men 
were  directly  underneath  me ;  then  I  could,  as  I  stated,  by  the  flashes 
see  the  hips  of  the  men — ^line  of  hips — and  the  rifles  were  mdicated  by 
dark  lines  or  objects. 

Q.  With  reference  to  this  same  period  or  immediately  thereafter, 
and  with  particular  reference  to  the  nian  whom  you  took  to  be  a 
mulatto  at  the  rear  of  the  detail  as  Uiey  filed  by  you  near  the  path, 
and  who  afterwards  turned  out  to  be  a  white  man^  is  it  not  true  that 
he  was  pretty  well  burned  and  tanned? — ^A.  No,  sir;  on  the  opposite, 
the  man  was  very  white;  he  is  an  Italian  by  birth  and  is  not  tanned 
as  the  rest  of  the  white  people  are  in  that  section  of  the  country. 

Q.  The  other  supposed  mulatto  who  turned  out  to  be  a  Mexican, 
was  he  not  pretty  aark? — ^A.  No.,  sir;  he  is  a  half-breed  Mexican; 
Im  father  is  a  white  man,  and  he  is  about  khaki  color,  yellow  color; 
not  dark  as  the  Mexican  is. 

Q.  But  still  his  color  differs  but  slightly  from  that  of  an  ordinary 
liglit  mulatto,  did  he  not? — A.  He  was  darker  than  many  of  the  light 
mulattoes  we  have  in  the  post. 

Q.  Now  the  other  white  man,  or  teamster,  whom  you  didn't  recog- 
nize as  he  passed  by,  is  he  not  fairly  well  tanned  by  exposure  to  the 
Texas  sun? — A.  He  is;  he  has  a  rosy  complexion,  sunburned,  and 
ordinarily  has  a  heavy  bearded  visage.  His  beard  in  a  day's  time 
will  show  very  plainly. 

Q.  Is  his  beard  dark? — ^A.  It  is  a  dark  color. 

Q.  But  his  color  does  not  differ  particularly  from  that  of.  the 
ordinary  light-colored  mulatto  of  wnom  you  have  several  in  your 
command? — A.  Yes,  sir;  it  is  an  entirely  different  color  in  daylight; 
when  oomparison  is  made  it  is  an  entirely  different  color, 

Q.  Did  he  have  a  day  or  two  growth  of  beard  at  this  time,  so  as  to 
make  his  face  look  darker? — ^A.  I  don't  know  whether  he  had  any 
beard  at  this  time  at  all.  I  describe  the  man  as  I  ordinarily  see  him 
driving  the  team  in  daylight. 

Q.  With  reference  to  your  experiments  of  March  11,  you  stated 
that  while  the  men  were  coming  across  from  A  to  B  they  could  not 
be  recognized — features  or  complexion.  Is  it  not  a  fact  that  at  that 
time  they  all  seemed  to  be  dressed  alike,  you  could  distinguish  no 
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Q.  Did  the  amount  of  deflection  appear  to  depend  to  a  greater  or 
less  extent  upon  the.an^le  at  which  tne  bullets  struck  the  wood? — 
A.  That  was  the  principal  factor  in  the  deflection,  firing  at  that 
piece  of  timber. 

Q.  If  a  .30  caliber,  steel-jacketed  bullet  had  only  four  lands  marks 
on  it,  ec[ually  spaced,  would  you  be  able  to  state  positively  whether 
or  not  it  had  been  fired  from  a  Winchester  model  1895  or  1903? — 
A.  If  I  had  the  bullet  intact  with  the  jacket  not  disfigured.  I  could 
state  positively  from  what  rifle  it  had  been  fired;  that  is,  oi  the  two 
rifles  you  mention,  if  it  had  been  fired  from  either  of  those. 

Q.  If  it  had  four  lands  on  it,  only  four,  and  those  were  equally 
spaced,  could  it  i)ossibly  have  been  fired  from  a  Winchester  model 
1895  or  1903,  which  have  six  lands? — ^A.  The  Winchester  will  not 
give  four  lands;  it  will  give  six  lands,  as  that  is  the  number  of 
hinds  in  the  rifle. 

Q.  (Same  question  repeated.) — ^A.  No;   it  could  not. 

Q.  By  the  way,  in  your  testimony  as  recorded,  where  it  appears 

you  spoke  of  a  32-20  rifle,  you  mean  by  that ^A.  Thirty  caliber, 

220  grains  powder. 

Q.  Did  you  ever  see  the  cartridges  mentioned  on  page  116  of 
the  catalogue,  and  the  description  of  which  you  read  to  the  court 
Saturday  ? — A.  I  have  seen  them  all ;  the  steel- jacketed  I  have  seen 
on  the  exhibit  card  of  the  Winchester  Arms  Company;  the  other 
cartridge  I  mentioned  I  have  fired;  I  have  also  taken  it  apart  and 
studied  it  carefully. 

Q.  Did  you  make  any  effort  to  buy  cartridges  like  that  in  La- 
redo ? — A.  No ;  I  did  not. 

Q.  Did  you  here  in  San  Antonio? — ^A.  I  did  on  Saturday. 

Q.  With  what  result? — A.  There  was  none  I  could  find  in  the 
town. 

Q.  None  you  could  find  in  the  town  of  San  Antonio.  Is  it  not 
true  this  cartridge  has  been  put  upon  the  market  only  very  re- 
cently ? — A.  No,  1  don't  think  it  is ;  I  think  it  had  been  on  since  the 
rifle  for  which  it  is  made  has  been  manufactured. 

Q.  Those  steel- jacketed  bullets  are  not  commonly  kept  for  sale  in 
gun  stores  in  small  towns  in  this  section  of  the  country,  are  they; 
they  use  the  soft-nose  bullet  almost  all  together  in  this  country? — 
A.  The  soft-nose  bullet  is  used  for  game. 

Q.  As  a  matter  of  fact,  is  it  not  almost  impossible  to  obtain  steel- 
jacketed  .30  caliber  bullets  in  this  country?— A.  It  was  almost  im- 
possible in  the  six  or  eight  stores  I  visited  in  this  town;  however, 
they  told  me  they  had  had  them  before. 

Q.  And  they  could  get  them  for  you?-^A.  Yes. 

Q.  Is  there  any  difference  whatever  in  size,  length,  weight,  or 
shape  between  the  ordinary  Springfield  full  metal  jacketed  bullet 
now  in  use  by  the  United  States  Army  and  the  bullet  described  on 
page  115  of  the  Winchester  catalogue,  which  has  no  canellures  and 
can  be  fired  from  the  Krag— is  there  absolutely  no  difference  between 
them? — A.  There  is  a  difference,  and  the  difference  I  could  detect 
when  the  bullets  are  intact;  that  is,  before  the  cartridge  has  been 
fired,  but  in  my  experiments,  in  all  my  experiments,  I  found  after 
the  cartridge  had  been  fired  the  bullet  was  so  much  cut  up  and 
marked  that  the  different  points  that  exist  in  the  bullets  intact  would 
probably  be  eradicated. 
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Q.  That  he  dug  out  of  the  door? — A.  I  don't  recall  that;  whether 
he  did  or  not,  I  don't  know. 

Q.  With  reference  to  alignments  of  bullets;  was  any  eflFort  made 
at  this  house  to  ascertain  by  means  of  running  a  wire  through  the 
first  point  of  entrance  of  the  bullet  in  the  exterior  wall  of  the  house 
and  the  first  point  of  exit — ^that  is,  where  it  came  out  through  the 
plaster  on  the  inside — was  any  eflFort  made,  by  running  a  wire 
through  those  two  holes  to  determine  the  direction  of  the  fire? — ^A. 
No;  we  didn't  use  that  method.  The  method  we  used  was  to  take 
the  height  of  the  bullet  hole  from  the  floor;  the  deviation  in  the 
vertical  was  obtained  in  that  way;  the  deviation  in  the  horizontal, 
we  approximated  that  by  a  line  of  sight. 

Q.  fey  the  way;  were  any  of  your  experiments  when  you  shot 
through  the  oil  boxes  conducted  with  soft-nose  bullets? — ^A.  They 
were  not. 

Q.  All  the  bullets  that  have  been  exhibited  by  you  before  the 
court  were  full  steel- jacketed  bullets? — A.  They  were. 

Q.  So  that  your  method  of  alignment  was  not  particularly  accurate 
in  itself? — A.  No,  it  was  not;  for  the  reason  that  the  deviation  to  us 
was  so  apparent  that  we  did  not  need  an  accurate  alignment. 

Q.  Did  you  ever  get  any  ammunition,  other  than  Krag-Jorgensen 
ammunition,  that  you  could  fire  through  thie  Krag-Jorgensen? — A- 
I  have  bought  the  metal-patched  Winchester  bullet  that  will  fit  the 
Krag-Jorgensen. 

Q.  I  mean  full  metal- jacketed  bullets. — A.  I  ordered  a  box  of  that 
from  the  dealer  in  Laredo,  but  when  I  came  up  here  it  had  not  yet 
arrived. 

Q.  He  didn't  have  it  in  stock  in  Laredo? — A.  No;  not  at  that  time. 

Q.  He  couldn't  get  it  in  San  Antonio? — A.  I  don't  know;  he  does 
his  dealing  direct  with  the  firm,  and  sent  to  them. 

Q.  So  you  had  to  send  to  New  Haven,  Conn.,  to  get  this  ammuni- 
tion, the  only  steel-jacketed,  .30-caliber  ammunition,  as  far  as  you 
know,  that  can  be  used  in  the  Krag-Jorgensen;  is  that  right? — ^A.  I 
think  he  sent  there ;  I  don't  know.         / 

Q.  Is  there  any  other  rifle  you  know  of,  except  Winchester,  model 
1903,  that  will  fire  Springfield  ammunition  provided  for  the  Spring- 
field rifle,  and  the  Springfield  rifle  itself,  of  course? — ^A.  The  Win- 
chester people  guarantee  that  ammunition,  for  the  (JiflFerent  sporting 
rifles  mentioned  in  their  guaranty.    That  is  all  I  know. 

Q.  You  do  not  know,  nowever,  whether  any  of  these  other  com- 
panies have  up  to  date  manufactured  any  rifles  that  are  capable  of 
taking  those  cartridges  ? — A.  I  do  not. 

Q.  With  reference  to  the  marks  of  the  lands  on  the  bullets,  I  ' 
believe  you  stated  that  in  some  instances  it  appeared  to  you  upon 
examining  a  bullet  fired  through  a  Krag-Jorgensen  or  Springfield, 
that  it  had  more  than  the  marks  of  four  lands  on  it,  is  that  right  1 — ^A. 
Yes.  ,       _  '  e 

Q.  But  upon  close  examination  you  could  tell,  could  you  not, 
whether  or  not  it  had  been  fired  from  a  rifle  that  had  only  four 
lands? — A.  Not  in  all  cases  by  looking  at  the  bullet.  By  putting 
it  under  a  glass  the  impress  of  the  lands  could  be  found  and  the 
exact  number  determined. 

Q.  Was  it  absolutely  necessary  to  use  a  glass  in  order  to  do  this?— 
A.  In  some  cases  it  would  be;  some  of  the  specimens  I  had. 
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By  counsel: 

Simply  a  statement  to  the  court,  explalntng  "why  ire  taare  not  taken  rtepe  to 

get  it  before.  We  find  that  on  June  17,  1903,  there  was  issued  to  the  governor 
of  Texas  11,161  of  the  rifles  known  as  the  model  of  1903,  and,  as  I  assume  the 
judge-advocate  will  object  to  this  going  In  in  this  form,  we  will  have  to  ask, 
either  by  wire  or  otherwise,  that  we  be  furnished  this  In  proper  form  to  be 
placed  before  the  court  There  was  ammunition  likewise  Issued  at  various  and 
divers  dates  previous  to  the  time  of  this  occurrence. 

By  president  of  court: 

Is  that  cited  also  in  this  report? 

By  counsel : 

Yes,  sir;  it  is  all  cited  there;  and,  as  I  stated,  the  reason  we  had  not 
taken  steps  to  procure  this  in  proper  form,  we  assumed  that  being  an  official 
report,  and  furnished  the  judge-advocate  under  the  seal  of  the  War  Depart- 
ment, it  would  be  admissible. 

By  president : 

Do  I  understand  the  judge-advocate  objects? 

By  counsel : 

He  just  informed  me  Informally  that  he  should  object  to  Its  going  In  In  this 
shape. 

By  judge-advocate : 

Yes,  sir;  if  not  properly  identified.  And  I  also  informed  counsel  that  the 
Purdy  report,  so  called,  which  I  had  received,  was  not  under  official  seal  of  the 
War  Department  and,  therefore,  my  copy  is  not  competent,  either. 

By  president: 

Do  I  understand  request  of  counsel  is  that  it  be  obtained? 

By  counsel : 

Yes,  sir ;  we  would  like  to  have  that  obtained  to  show  that  issues  were 
made.  We  suggested  wire  because  we  know  it  is  the  desire  of  the  court  to  get 
through  with  this  matter. 

By  president  of  the  court: 

If  there  is  no  objection,  the  judge-advocate  Is  requested  to  wire  for  informa- 
tion on  this  subject 

By  judge-advocate: 

With  all  due  respect  to  the  court,  sir,  I  would  suggest  that  counsel  procure 
the  evidence  himself,  although  I  am  willing  to  send  the  telegram  if  court 
directs. 

By  counsel : 

We  are  perfectly  willing  to  do  that,  may  it  please  the  court  The  reason  we 
suggested  that  the  judge-advocate  send  the  telegram  is  that  it  would  relieve 
us  from  all  embarrassment  of  having  it  identified ;  we  would  have  to  ask  other- 
wise for  it  under  the  official  seal  of  the  War  Department 

By  president  of  court: 

The  judge-advocate  will  ask  the  military  secretary  of  the  department  to  wire 
for  the  information. 

By  judge-advocate: 

I  don't  exactly  understand  what  information  is  desired  by  counseL 

By  counsel: 

We  want  to  show  exactly  what  Springfield  rifles  and  Springfield  ammunltioii 
had  been  issued  to  the  State  of  Texas  by  the  War  Department  previous  to 
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muuition  is  covered  in  the  same  way.    We  only  tm  the  rifles  to  illustrate 
the  class  of  information  we  were  asklniB;  for. 

By  assistant  jadge- Advocate: 

It  is  a  sli^'lit  error,  possibly,  but  will  haye  to  state  to  counitel  that  it  is  under 
the  heading  1904  and  not  1903. 

By  counsel: 

I  beg  your  pardon,  it  does  change  the  date,  which  is  1904,  but  it  is  prior  to 
August  13,  1908. 

By  assistant  judge-advocate : 

This,  if  I  understand  counsel  correctly,  refers  to  the  Springfield,  model  190S» 

By  counsel : 

That's  what  the  report  says. 

By  assistant  judge-advocate: 

I  fail  to  see  anything  about  Springfield  rlfie  or  ammunition  here  other 
than— the  rifle  tallted  about,  so  far  as  I  can  see,  are  referred  to  as  model 
of  1903  rifle.  I  can  find  absolutely  nothing  to  say  they  are  Springfield  rifles, 
and  inasmuch  as  the  Regular  Army  itself  did  not  receive  these  rifles  until  just 
a  short  time  before  this  Brownsville  affair,  it  hardly  seems  to  me  that  they  would  be 
shipping  to  individuals  and  to  various  governors  of  various  States,  a  period  Of 
two  years  before,  the  same  rifle  that  is  now  in  use  by  the  Army.  It  does  not 
seem  reasonable  to  believe  that  any  shipment  of  Springfield  army  rifles,  1903, 
was  made  to  the  governor  of  Texas  two  years  before  the  regular  troopiB  here 
received  them.    It  is  not  evidence  in  any  case. 

By  president : 

Before  taking  action  I  think  It  would  be  well  to  have  it  taken  in  form  that 
would  prove  acceptable  to  the  Judge-advocate,  and  I  think  it  Is  the  wish  of  the 
court,  without  doubt,  that  the  matter  be  settled  with  the  least  possible  delay, 
but  any  action  that  does  not  meet  with  the  approval,  or  acceptance  rather,  of  the 
Judge-advocate  would  only  lead  to  further  delay  in  obtaining  proper  data  for 
Identifying  the  information  required. 

By  counsel : 

We  will  look  into  it  a  little  further  and  if  it  is  not  that  particular  model  we 
will  make  no  further  point  about  it.  It  says  model  1903,  and  we  assumed  that 
was  the  model. 

By  president: 

It  is  suggested  you  might  obtain  that  information  from  the  adjutant-general^ 
State  of  Texas. 

By  counsel : 

We  will  be  glad  to  confer  with  the  Judge-advocate  on  the  subject 

Alexander  Ash,  a  witness  for  the  defense,  was  duly  sworn  and 
testified  as  follows: 

DIftfiCT  EXAMINATION. 
QUESTIONS   BY   THE  JUDGE-ADVOCATB, 

Q.  Please  state  your  name,  residence,  and  occupation. — ^A.  Alex- 
ander Ash,  my  name.    Kansas  City,  Mo. 

Q.  And  occupation? — A.  Packing  house. 

Q.  Do  you  know  the  accused?  If  so,  state  who  he  is. — ^A.  Yes, 
sir;  Major  Penrose,  sir. 
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Q.  Here  is  the  line  of  soldiers'  barracks,  running  from  the  Rio 
Grande  River  to  B  Company,  the  nearest  to  the  river  up  to  the  vacant 
set,  the  farthest  from  the  river. — A.  Yes,  sir. 

Q.  This  is  the  hospital  to  the  east.— A.  Yes. 

Q.  And  southeast  of  the  hospital  is  line  of  buildings  you  mention — 
commissary  building,  quartermaster  building,  and  various  shops. — ^A. 
Yes,  sir. 

Q.  And  baker's  shop  in  here.  Will  vou  just  describe  from  this  map 
how  you  walked  around  that  post,  Jfo.  4? — ^A.  As  near  as  I  can,  I 
will  explain  that  to  you  by  this  map.  The  map  is  not  exactly  as  the 
post  is  situated. 

Q.  All  right. — A.  This  is  the  commissary.  I  was  coming  around 
down  here. 

Q.  You  walked  around  the  commissary  ? — ^A.  Yes,  sir ;  then  by  this 
shop. 

Q.  By  this  shop,  in  between  the  noncommissioned  officers  and 
shops? — A.  Yes,  sir;  in  between  the  noncommissioned  officers'  quar- 
ters and  shops,  and  come  on  back  around  by  the  cavalry  stables  and 
up  by  the  baker's  shop  and  around. 

Q.  After  passing  between  the  noncommissioned  officers'  quarters 
and  the  shops  you  passed  around  on  that  road? — ^A.  That  comes 
around  by  the  baker's  shop. 

Q.  And  you  kept  those  various  buildings  on  your  left? — ^A.  All 
those  buildings — this  was  the  cavalry  stables — ^kept  this  on  my  right 
coming  back. 

Q.  But  the  bakery,  commissary,  and  quartermaster's  you  kept  on 
your  left? — A.  Yes. 

Q.  And  the  noncommissioned  officers'  quarters  on  your  right? — ^A. 
On  my  right ;  yes,  sir. 

Q.  in  walking  your  post  that  night  did  you  hear  anything  un- 
usual?— A.  Yes. 

Q.  What  was  it? — A.  About' 12  o'clock  I  heard  a  couple — ^two  shots 
over  from  my  post;  I  was  around  about  the  quartermaster  building 
then. 

Q.  Can  you  describe  the  general  location  of  those  two  shots  you 
heard  ? — ^A.  As  near  as  I  could,  I  would  say  it  was  over  to  that  road, 
over  to  the  right  from  me,  as  near  as  I  can  say. 

Q.  Where  was  the  general  location  with  respect  to  the  hospital! — 
A.  Off  to  the  right  of  the  hospital. 

Q.  Was  it  near  that  road  that  cCvided 

By  assistant  judge-advocate: 
I  object  to  this  as  a  leading  question. 
By  associate  counsel : 

May  it  please  the  court,  I  am  perfectly  willing  to  modify  that  question.  It 
is  purely  descriptive,  and  if  the  witness  can  give  me  the  information,  or  give 
the  court  the  information  without  unnecessary  delay,  as  to  just  the  location  he 
wislies  to  mention,  I  am  glad  he  should  do  that.  It  is  only  Just  to  save  any 
delay  about  him  wandering  about  locations  that  I  ask  the  question  in  that  way. 

Q.  What  do  you  mean  by  the  right;  do  you  mean  the  right  as  you 
were  walking  down  your  post  toward  the  hospital? — ^A.  Yes,  sir. 

Q.  Would  you  attempt  to  fix  definitely  the  location  of  those  two 
shots? — ^A.  No,  sir;  I  would  not* 


be; 
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that  point     I,  therefore,  object  to  the  question  on  the  ground  that  it  covers 
matter  not  included  in  the  direct  examination* 

By  the  assistant  judge-advocate: 

May  it  please  the  court,  this  question,  it  seems  to  me,  is  upon  matter  that  is 
relevant,  and  the  fact  was  brought  out  in  the  direct  examination  that  this 
witness  was  down  there  for  a  period  of  a  couple  of  houm  only  three  houm 
before  the  shooting  and,  inasmuch  as  it  appears  that  he  has  made  other  affi- 
davits in  which  the  actions  of  the  people  on  that  night  in  his  vicinity  were 
brought  out,  it  seems  to  me  that  it  is  relevant  now,  that  throughout  the  entire 
case  the  attitude,  or  the  necessity  of  finding  out  from  all  witnesses  possible 
as  to  the  state  of  feeling  both  on  the  part  of  the  men  and  on  the  part  of  the 
townspeople  has  been  acknowledged  by  the  court,  and  I  ask  that  this  question 
be  allowed. 

By  associate  counsel: 

May  it  please  the  court,  unless  the  prosecution  is  able  to  show  some  connec- 
tion between  this  matter  and  the  matter  at  issue  I  still  object  to  the  question, 
unless  he  shows  it  is  of  such  nature  as  to  have  caused  the  report  by  this 
witness  to  any  officers  at  B^'ort  Brown,  particularly  to  Major  Penrose,  I  can't 
see  it  has  any  bearing  on  the  case.  As  I  say,  it  is  an  extended  investigation  on 
a  collateral  point,  in  which  the  witness  has  appeared  credible  throughout  that 
investigation. 

The   accused,  his   counsels,   the  witness,  the  reporter,   and   the 
udge-advocates  then  withdrew,  and  the  court  was  closed,  and,  on 
ing  opened,  the  president  announced,  in  their  presence,  as  follows : 
I  am  instructed  bj'  the  court  to  announce  that  the  objection  is  not  sustained. 

Q.  State  what  these  insults  or  jeers  were  and  when  they  oc- 
curred.— A.  Well,  at  first  there  was  a  man  walked  up  and — I  don't 
know  who  he  were,  but  the  man  that  stays  there  at  the  wharf 
collecting  revenues,  or  whatever  he  is — and  he  wanted  to  know  from 
this  man  what  was  my  businass  there,  what  was  this  negro's 
business  there,  and  the  other  man  says,  "  I  guess  he's  on  duty, 
he  has  got  his  belt  on,"  and  the  other  man  says,  "Why 
don't  you  run  him  away  from  here?"  He  says,  "I  am  not 
going  to  bother  him;  he  is  attending  to  his  own  duty."  Later  on  a 
crowd  come  up  and  wanted  to  know  "  What  that  damn  nigger  was 
doing  around  nere,  anyway;  he  ain't  got  any  business  around  here; 
ought  to  run  him  away."    That's  all  they  said  to  me  insulting. 

Q.  Did  you  report  this  to  the  corporal  of  your  relief? — ^A.  No,  sir; 
I  reported  to  no  one. 

Q.  Did  you  report  it  to  anyone  prior  to  the  time  you  made  out 
affidavit  before  representative  of  the  Constitution  League? — ^A.  No, 
sir. 

Q.  How  many  shots  did  you  hear  from  the  general  direction  of 
Allison's  saloon  ? — A.  I  could  not  say  whetfier  it  was  two  or  three ; 
may  have  been  three. 

Q.  Were  they  pistol  or  rifle  shots? — A.  I  couldn't  say  whether 
they  was  pistol  or  rifle  shots. 

Q.  With  reference  to  the  shooting  you  heard  after  that.  Can't 
you  state  a  little'  more  definitely  as  to  its  location,  as  it  appeared  to 
you  at  the  time? — A.  No,  sir;   1  can  not. 

Q.  Did  you  ever  locate  it  as  coming  from  the  vicinity  of  the  rear 
of  the  barracks? — A.  I  don't  understand  you,  sir. 

Q.  Did  you  ever  locate  this  shooting  as  apparently  coming  from 
the  vicinity  of  the  rear  of  the  barracks? — ^A.  No,  sir. 
S.  Doc.  402,  60-3 ,  pt  2 68 
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Q.  And  to  the  best  of  your  recollection  and  belief  nothing  more 
passed  between  you  two  at  that  time? — ^A.  Y«3,  sir. 

Q.  Did  you  say  anything  to  him  about  having  been  insulted  down 
at  the  wharf? — ^A.  rTo,  sir;  I  did  not  say  anything  to  Corporal 
Madison.    Not  at  that  time  I  didn't  say  anything  to  nim. 

Joseph  H.  Howard,  a  witness  for  the  defense,  was  duly  sworn,  and 
testified  as  follows: 

DIRECT  EXAMINATION. 
QUESTIONS  BY  THE  JUDOE-ADVOCATB. 

Q.  Please  give  your  name,  residence,  and  occupation. — A*  Joa&ptt 
H.  Howard ;  Louisville,  Ky.,  No.  812  Twelfth  street. 

Q.  Occupation? — A.  Laborer. 

Q.  Do  }^ou  know  the  accused?  If  so,  state  who  he  is. — A*  Major 
Penrose,  sir. 

QUESTIONS  BY  THE  ACCUSED. 

Q.  Howard,  have  you  ever  been  a  soldier? — ^A.  Yes,  sir. 

Q.  When  were  you  enlisted? — ^A.  I  was  enlisted  the  7th  of  Novem- 
ber, 1903. 

Q.  Then  you  were  serving  in  your  first  enlistment  last  August?— 
A.  Yes,  sir. 

Q.  Where  were  you  on  the  13th  of  last  August? — ^A.  I  was  sentinel 
on  post,  sir,  at  Fort  Brown. 

Q.  .You  were  stationed  at  Fort  Brown,  were  you? — ^A.  Yes,  sir. 

y.  Then  you  were  on  guard  on  that  date — the  13th  of  August?— 
A.  Yes,  sir. 

Q.  What  relief  were  you  on? — A.  First  relief . 

Q.  And  who  was  the  corporal  of  that  relief? — ^A.  Corporal 
Wheeler. 

Q.  What  post  were  you  on? — ^A.  Post  No.  2. 

Q.  And  where  is  post  No.  2? — ^A.  Post  No.  2  extends  around  the 
soldiers'  barracks. 

Q.  And  how  did  you  walk  around  that  barracks? — ^A.  Keeping 
the  barracks  to  the  left. 

Q.  Did  you  go  out  on  a  patrol  that  night? — ^A.  Yes,  sir. 

Q.  What  time  did  you  go,  and  who  was  in  command  of  the 
patrol? — ^A.  Corporal  Wheeler  was.  I  went  out  on  patrol,  I  guess, 
about  half  past  7  o'clock ;  don't  know  exactly  what  time  it  was. 

Q.  Did  you  get  any  special  orders  that  night  as  a  sentinel? — ^A. 
Yes,  sir. 

Q.  Tell  the  court  what  they  were. — ^A.  Special  orders  was  to  allow 
no  enlisted  men  out  after  8  o'clock. 

Q.  What  time  did  you  go  on  post  that  night? — ^A.  Went  on  post 
at  half  past  10  o'clock. 

Q.  And  you  would  naturally  be  relieved  at  12.80? — ^A.  Yes,  sir. 

Q.  Did  you  hear  anything  unusual  while  you  were  on  post  tiiat 
night  ? — A.  Yes,  sir. 

Q.  What  was  it? — A.  This  shooting — shooting  over  in  the  town. 

Q.  Where  were  you  when  you  heard  this? — A.  I  was  in  rear  of 
the  soldiers'  barracks,  at  the  interval  between  B  and  C  Companies' 
quarters. 
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CROSS-EXAMINATION. 
QUESTIONS  BT  ASSISTANT  JUDOB-ADVOOATK. 

Q.  Did  you  ever  testify  before  the  Senate  committee! — A»  Tea, 
sir. 

Q.  When?— A.  Eleventh  of  March. 

Q.  Eleventh  of  March? — ^A.  I  tliink  it  was  the  lltii. 

Q.  Where  were  you  bom  and  raised  ? — ^A.  Columbus,  (}a. 

Q.  You  state  that  you  were  in  rear  of  the  company  barracks  be- 
tween B  and  C  Company  quarters  at  the  time  the  shooting  began.  Is 
that  correct? — ^A.  Yes,  sir. 

Q.  Now  state  again — ^you  have  already  stated  it,  but  state  as 
clearljr  as  you  can — ^the  location  of  those  nrst  two  shots. — ^A.  It  was 
down  in  the  road  toward  the  vacant  set  of  quarters. 

Q.  At  a  distance  of  about  how  far  from  where  you  were? — ^A.  I 
don't  know  how  far  it  was. 

Q.  Was  it  50  yards,  or  100,  or  160,  or  what? — ^A.  It  was  farther 
than  150 — about  400  yards,  I  guess  it  was. 

Q.  These  were  the  first  shots  you  heard? — ^A.  Yes,  sir. 

Q.  And  they  all  came  from  that  location? — ^A.  Except  the  fusil- 
lade; it  was  up  in  this  alley. 

Q.  But  all  the  first  few  snots  came  from  this  point  about  400  yards 
up  this  road,  you  say.    Is  that  right? — ^A.  Yes,  sir. 

Q.  How  many  of  these  shots  were  there  all  together  that  you  heard 
at  this  distance  up  the  road? — ^A.  I  don't  know ;  I  didn't  count  them; 
I  couldn't  state  how  many. 

Q.  Were  there  two  or  three,  or  how  many? — ^A.  I  am  guessing  at 
it  when  I  say  two  or  three ;  I  don't  know  how  many  it  was. 

Q.  You  didn't  hear  any  single  shot  before  that? — A.  They  was  not 
all  together ;  one  after  another. 

Q.  But  they  all  came,  it  seemed  to  you  at  the  time,  from  about  the 
same  neighborhood  ? — ^A.  Yes,  sir. 

Q.  And  there  were  no  other  shots  fired  at  all  until  the  fusillade 
began  up  the  alley? — ^A.  Yes,  sir. 

Q.  Did  you  make  an  affidavit  at  Fort  Brown,  Tex.,  on  the  20th  of 
August,  before  Captain  Lyon? — A.  Yes,  sir. 

Q.  Did  you  state  then,  "The  first  thing  that  occurred  that  was  un- 
usual was  a  shot  fired  in  the  road  opposite  where  I  was  at  the  time  on 
my  post,  opposite  the  interval  between  B  and  C  Company  quar- 
ters? " — A.  Yes,  sir. 

Q.  So  that  on  that  date  you  testified  that  the  first  shot  was  fired  in 
the  road  opposite  where  you  were  at  the  time,  between  B  and  C  Com- 
pany quarters? — A.  The  first  shots  was  fired  in  the  road.  I  didn't 
mean  exactly  opposite  from  where  I  was  at;  the  road  is  opposite  from 
where  I  was  at,  but  they  was  in  the  road  up  that  direction. 

Q.  You  made  the  statement,  however,  as  I  read  it  to  you,  did  you 
not? — A.  Yes,  sir. 

Q.  Did  those  first  few  shots  sound  like  pistol  or  rifle  shots? — A. 
They  sounded  like  rifle  shots. 

Q.  How  about  those  you  heard  up  the  alley! — A.  All  of  them 
sounded  the  same. 
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Q.  Now,  in  that  one  did  you  state  as  follows:  "At  about  12.10  on 
the  morning  of  the  14th,  when  between  C  and  B  Company  bairacks, 
I  heard  a  smgle  shot,  then  five  or  six,  and  then  a  remilar  fusillade. 
The  shots  seemed  to  come  from  the  street  in  tiie  rear  of  the  brick  wall 
back  of  B  Company  barracks."    Is  that  correct? — ^A.  Yes,  sir. 

Q.  How  long  did  you  wait  for  the  corporal  of  the  guard  or  the 
relief  to  come  to  you  after  you  had  given  the  alarm  by  firing  your 

Eiece  and  calling  for  the  guard?  How  long  did  you  wait  there  in 
ront  of  the  interval  between  B  and  C  Company  barracks? — ^A* 
About  two  minutes,  I  guess. 

Q.  I  haven't  your  testimony  of  this  morning,  but  my  recollection 
is  you  said  it  was  about  thirty  seconds  from  the  time  of  the  first  shot 
until  you  gave  the  alarm.  Is  that  correct? — ^A.  The  first  shots  I 
heard  there  in  the  road ;  yes,  sir. 

Q.  The  very  first  shots  you  heard  until  the  time  you  fired  off  your 
piece  and  gave  the  alarm  with  that  was  about  thirty  seconds.  Is  that 
right? — A.  Yes,  sir. 

Q.  And  why  didn't  you  fire  your  piece  more  than  three  times? — 
A.  Because  the  last  time  I  fired  mv  piece — ^why,  the  sentinel  at  the 
fi:uardhouse — not  the  sentinel,  but  the  musician  at  the  guardhouse — 
Re  was  sounding  the  call  to  arms,  and  I  knew  the  people  over  at  the 
guardhouse — I  knew  they  had  heard  me. 

Q.  You  fired  those  three  shots  one  right  after  the  other,  did  you? — 
A.  Yes,  sir. 

Q.  Now,  in  your  testimony  before  the  Senate  committee,  on  or 
about  the  11th  of  this  month,  did  you  state  as  follows 

Counsel  for  the  accused : 

One  minute.    What  is  the  purpose  of  this? 

Assistant  judge-advocate: 

This  is  for  the  purpose,  may  it  please  the  court,  of  endeavoring  to  show  that 
this  witness  made  different  statements  on  two  different  occasions. 

Counsel  for  the  accused : 
We  have  no  objection. 

Q.  Question  on  page  95 :  "About  how  long  an  interval  was  it  be- 
tween the  time  you  heard  the  first  two  shots  and  the  time  you  fired 
your  three  shots? — A.  About  four  minutes,  I  miess.  Q.  Afeout  four 
minutes? — A.  Yes,  sir."  Is  that  correct? — ^A.  I  gave  the  alarm 
twice.  It  was  once  over  in  the  reveille  barracks,  and  then  I  came 
over  on  the  front  side,  on  the  parade-ground  side  of  the  barracks, 
and  gave  the  alarm  again.    That  is  when  I  discharged  my  piece. 

Q.  Yes.  You  state  here,  I  understand,  that  it  was  about  thirty  sec- 
onds from  the  time  you  heard  the  first  shot  until  you  gave  the  alarm 
bj^  firing  your  piece  three  times.  You  stated  before  the  Senate  com- 
mittee, according  to  the  report  as  I  have  just  read  it,  that  that  same 
time  was  about  four  minutes.  Did  you  so  state  before  the  Senate 
committee? — A.   (Pausing) 

Q.  Did  you  so  state  before  the  Senate  committee? — ^A.  Yes,  sir. 

Q.  Now,  how  far  oflF  the  alley  did  this  fusillade  of  shots  seem  to 
be — how  far  from  you,  or  how  far  from  the  interval  between  B  and 
C  Company  barracks? — A.  I  don't  know,  sir,  exactly,  how  far  it 
was. 
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Q.  And  he  was  there  when  the  firing  began,  at  B  Company  sink? — 
A.  At  the  time  of  the  fusillade ;  I  remember  his  being  there  and  driv- 
ing off. 

Q.  And  you  are  sure,  at  the  time  of  the  fusillade,  he  was  near  the 
sink  that  B  Company  uses? — A.  Yes,  sir. 

Q.  You  are  sure  it  was  not  in  front  of  B  Company's  barracks?— 
A.  No,  sir ;  it  was  not  in  front. 

Q.  And  wasn't  right  up  close  to  either  end  of  the  barracks;  you 
are  sure  his  cart  was  there  at  this  sink,  are  you  ? — A.  Yes,  sir. 

Q.  Did  you  see  him  emptying  any  ash  can  there  that  night? — ^A. 
No,  sir. 

Q.  If  he  said  you  passed  him  while  he  was  emptying  an  ash  can 
right  there,  is  that  true  or  not? — A.  I  don't  know,  sir. 

Counsel  for  the  accused : 

Walt  a  minute.  We  object  to  that ;  he  said  he  did  not  see  him.  It  Is  no  fair 
examination  to  make  this  witness  say  another  witness  Is  telling  an  nntnith. 

Q.  How  close  to  the  rear  of  B  Company's  barracks  did  your  beat 
run  ? — A.  My-  beat  was  right  by  the  side  of  the  soldiers'  barra(^ 
right  by  the  quarters. 

Q.  So  that  if  vou  walked  on  your  beat  in  the  rear  of  B  Company's 
barracks,  how  close  to  the  building  would  you  be? — ^A.  As  close  up 
to  the  building  as  I  could  get,  if  it  was  right  along  by  the  side  of  the 
building 

Counsel  for  the  accused: 

I  make  a  motion  that  this  question  he  stricken  out.  We  have  already  objected 
to  it,  and  we  think  that  we  should  be  given  an  opportunity  to  object  to 
questions;  and  we  ask  that  counsel  be  so  instructed  that  this  form  of  cross- 
examination  is  not  proper  and  we  do  not  wish  It  to  be  so  conducted.  We  have 
a  right  for  our  objections  to  be  interposed  In  due  time,  and  when  counsel 
gets  up  to  make  an  objection  he  Is  entitled  to  a  respectful  hearing.  We  move 
that  that  be  stricken  from  the  record;  we  make  the  motion  to  have  it 
struck  out. 

Assistant  judge-advocate: 

May  it  please  the  court,  when  counsel  objected  to  that  question  I  recognleed 
the  if  acts  that  possibly  there  were  valid  grounds  for  the  objection,  and  Instead 
of  getting  up  on  my  feet  in  a  formal  announcement  that  I  withdrew  the  ques- 
tion, I  started  on  an  entirely  different  question. 

Counsel  for  the  accused: 

Certainly,  and  he  knew — must  have  known — there  had  been  an  answer 
recorded,  and  we  object  to  it.     He  must  have  known  it 

Assistant  judge-advocate: 

It  is  really  immaterial  whether  that  question  remains  of  record  or  not, 
except  that  it  has  been,  I  believe,  the  rule  of  the  court  not  to  expunge  the 

record. 

The  president: 

I  ask  you  if  you  withdrew  the  question 

Assistant  judge-advocate : 

I  do  withdraw  the  last  question. 

Counsel  for  the  accused: 

If  the  matter  Is  stricken  out,  we  have  nothing  to  say,  except  io  make  the 
request  that  we  be  accorded  courteous  attention  when  we  artoe  to  latsryett 

an  objection. 
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Q.  Did  your  beat  run  within  10  feet  of  the  rear  of  the  barracks? — 
A.  No,  sir. 

Q.  Within  how  many  feet  of  the  barracks  did  it  run! — ^A.  About 
2  or  3  feet — right  alon^  up  the  side  of  the  barracks. 

Q.  Was  this  time  when  you  saw  the  scavenger,  or  heard  his  cart 
run  away  from  the  sink  in  the  rear  of  B  Company's  quarters,  the 
only  time  you  saw  him  that  night? — ^A.  Yes,  sir. 

Q.  Your  beat  was  approximately  how  many  hundred  yards  long^ 
all  tiie  way  around  it? — ^A.  I  don't  know,  sir;  I  couldn't  say  exactfy 
how  many  hundred  yards  it  was. 

Q.  Can  you  give  us  an  idea,  whether  it  was  300  or  400  or  600  yards 
or  not? — ^A.  (Pausing.)— — 

Q.  It  took  you  approximately  how  long  to  walk  around  your  beat 
that  night — about  now  long?  About  five  minutes,  or  ten  mmutes,  or 
fifteen  minutes,  or  how  long? — ^A.  If  I  was  walking  very  fast,  I 
could  walk  around  in  about  six  minutes. 

Q.  Walking  at  your  usual  gait,  at  the  gait  you  probably  were  walk- 
ing that  evening,  how  long  would  it  take  you  to  go  around? — ^A.  I 
don't  know,  sir,  now  long  it  would  take  me  to  go  around. 

Q.  Can't  you  give  us  an  estimate — ^your  best  judgment? — ^A* 
(Pausing.) 

Q.  Would  it  have  taken  you  ten  minutes? — ^A.  About  eight  min- 
utes, I  guess. 

Q.  Was  the  night  in  question  dark  or  light,  or  clear? — ^A.  A  dark 
night. 

Q.  How  far  could  you  see  a  person  that  night? — A.  I  could  see  a 
person,  to  recognize  them,  about  4  or  5  feet  away  from  me. 

Q.  Well,  how  far  away  could  you  distinguish  forms  moving 
through  the  darkness — not  to  recognize  individuals,  but  to  just  dis- 
tinguish the  fact  that  people  were  near  by — how  far  or  how  close  to 
fou  would  they  have  to  be  in  order  to  be  seen? — A.  About  40  feet, 
guess. 

Q.  Now,  with  reference  to  the  firing  of  your  last  shot,  how  soon 
afterwards  was  it  that  you  resumed  walking  your  post? — ^A.  About 
two  minutes,  I  guess;  something  like  that. 

Q.  The  fusillade  was  still  going  on,  was  it? — ^A.  Yes,  sir. 

Q.  And  continued  for  how  many  minutes  after  that? — ^A.  I  don't 
know,  but  I  had  gone  around  my  post  and  was  in  the  rear  end  about 
the  time  that  the  shooting  began  to  cease.  I  had  gone  around  from 
the  front  side  where  I  was  at  and  was  in  the  rear  of  the  quarters. 

Q.  Now,  from  this  position  where  were  you  when  you  fired  those 
three  shots  to  give  the  alarm,  which  way  did  you  start  walking  your 
beat  after  you  got  back  through  that  interval  to  the  rear  of  the  bai> 
racks  and  then  started  westward,  keeping  your  barracks  to  the  left— 
or  did  you  start  in  any  other  direction  in  front  of  the  barracks? — ^A. 
I  went  down  in  front  of  the  barracks,  not  to  the  left. 

Q.  So  you  passed  down  in  front  of  C  Company  and  facing  the  bar- 
racks; is  that  correct? — A.  Yes,  sir. 

Q.  How  far  had  you  gone  when  the  firing  ceased? — ^A.  Along 
about  in  the  rear  of  the  vacant  set  of  barracks. 

Q.  So  you  had  turned  the  eastern  end  of  the  line  of  barracks  and 
had  come  back  part  way,  about? — A.  About  the  end  of  C  Company's 
barracks,  near  that  end  of  the  barracks. 
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Q.  This  scavenger's  cart,  did  it  go  off  at  a  fast  run,  or  only  a 
slow  gaHop,  or  at  a  walk,  or  what? — A.  It  went  off  with  a  run. 

Q.  Did  he  have  a  lantern  on  his  cart  while  he  was  going,  or  was 
there  any  lantern  on  it? — A.  I  don't  remember  whether  he  had  a 
light  or  not. 

Q.  Did  you  ever  see  him  at  night  before? — ^A.  Yes,  sir. 

Q.  Did  he  always  have  a  lantern  with  him  or  not? — ^A.  Yes,  sir; 
he  always  carried  a  lantern.  I  had  been  on  other  posts,  and  I  re- 
member seeing  him,  he  had  a  lantern  with  him. 

Q.  And  do  you  remember  now  whether  he  had  his  lantern  with 
him  that  night  or  not? — A.  No,  sir;  I  don't  remember  whether  he 
did  or  not. 

Q.  In  which  direction  did  you  fire  your  piece  when  you  gave  the 
alarm? — A.  Over  toward  the  officers'  Ime;  my  piece  was  elevated. 

Q.  So  that  the  bullet  was  to  pass  well  above  the  officers'  quarters!— 
A.  Yes,  sir. 

Q.  Now,  toward  which  end  of  the  officers'  line  did  you  fire  it — 
toward  the  western  or  toward  the  eastern  end — ^that  is,  toward 
the  end  near  the  river  or  away  from  the  river? — A.  The  river  is  in 
the  rear  of  the  officers'  line  and  I  was  facing  the  officers'  line  when 
I  fired  my  piece. 

Q.  Did  you  fire  jrour  piece  more  in  the  general  direction  of  the 
commanding  officer  s  quarters,  or  in  the  general  direction  of  Lieu- 
tenant Grier's  quarters,  or  in  tiie  general  direction  of  Captain  Mack- 
lin's  quarters,  or  what  general  direction? 

Counsel  for  the  accused : 

We  object  to  the  question,  because  It  is  not  shown  that  this  witness  knows 
where  these  officers  lived. 

Q.  Do  you  know 

Counsel  for  the  accused  t 
We  object  to  the  question. 
Assistant  judge-advocate: 
We  withdraw  the  question. 
Counsel  for  the  accused: 

Now,  may  it  please  the  court,  when  we  make  an  objection  we  aak  that  we  be 
allowed  to  have  our  objection  ruled  upon. 

The  president : 

I  thought  I  understood  the  assistant  judge-advocate  to  say  that  he  withdrew 

the  question. 

The  assistant  judge-advocate: 
I  so  stated. 

Q.  Did  you  know  on  that  night  where  Major  Penrose,  the  com- 
manding officer,  lived  ? — ^A.  Yes,  sir. 

Q.  Did  you  know  where  Lieutenant  Grier  lived? — ^A.  I  knew 
about  where  he  lived;  I  couldnt  state  exactly,  but  I  knew  about 
where  his  quarters  were. 

Q.  Did  you  know  where  Captain  Macklin  lived? — ^A.  Yes^  sir. 

Q.  And  you  knew  practically  where  Lieutenant  Grier  lived,  did 
you  ? — ^A.   I  es,  sir. 
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Q.  This  scavenger's  cart,  did  it  go  off  at  a  fast  run,  or  only  a 
slow  ^Hop,  or  at  a  walk,  or  what? — A.  It  went  off  with  a  run. 

Q.  Did  he  have  a  lantern  on  his  cart  while  he  was  going,  or  was 
there  any  lantern  on  it? — A.  I  don't  remember  whether  he  had  a 
light  or  not. 

Q.  Did  you  ever  see  him  at  night  before? — A.  Yes,  sir. 

Q.  Did  he  always  have  a  lantern  with  him  or  not? — A.  Yes,  sir; 
he  always  carried  a  lantern.  I  had  been  on  other  posts,  and  I  re- 
member seeing  him,  he  had  a  lantern  with  him. 

Q.  And  do  you  remember  now  whether  he  had  his  lantern  with 
him  that  night  or  not? — ^A.  No,  sir;  I  don't  remember  whether  he 
did  or  not. 

Q.  In  which  direction  did  you  fire  your  piece  when  you  gave  the 
alarm? — A.  Over  toward  the  officers'  Ime;  my  piece  was  elevated. 

Q.  So  that  the  bullet  was  to  pass  well  above  the  officers'  quarters?— 
A.  Yes,  sir. 

Q.  Now,  toward  which  end  of  the  officers'  line  did  you  fire  it — 
toward  the  western  or  toward  the  eastern  end — ^that  is,  toward 
the  end  near  the  river  or  away  from  the  river? — A.  The  river  is  in 
the  rear  of  the  officers'  line  and  I  was  facing  the  officers'  line  when 
I  fired  my  piece. 

Q.  Did  you  fire  your  piece  more  in  the  general  direction  of  the 
commanding  officer  s  quarters,  or  in  the  general  direction  of  Lieu- 
tenant Grier's  quarters,  or  in  the  general  direction  of  Captain  Mack- 
lin's  quarters,  or  what  general  direction? 

Counsel  for  the  accused : 

We  object  to  the  question,  because  It  is  not  shown  that  this  witness  knows 
where  these  officers  lived. 

Q.  Do  you  know 


Counsel  for  the  accused  '• 

We  object  to  the  question. 

Assistant  judge-advocate: 

We  withdraw  the  question. 

Counsel  for  the  accused : 

Now,  may  it  please  the  court,  when  we  make  an  objection  we  aak  that  we  lie 
allowed  to  have  our  objection  ruled  upon. 

The  president : 

I  thought  I  understood  the  assistant  judge-advocate  to  say  that  he  withdrew 

the  question. 

The  assistant  judge- advocate: 
I  so  stated. 

Q.  Did  you  know  on  that  night  where  Major  Penrose,  the  com- 
manding officer,  lived  ? — ^A.  Yes,  sir. 

Q.  Did  you  know  where  Lieutenant  Grier  lived? — ^A.  I  knew 
about  where  he  lived;  I  couldnt  state  exactly,  but  I  knew  about 
where  his  quarters  were. 

Q.  Did  you  know  where  Captain  Macklin  lived? — ^A.  Yes^  sir. 

Q.  And  you  knew  practically  where  lieutenant  Grier  lived,  did 
you  ? — ^A.  Yes,  sir. 
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Q.  This  scavenger's  cart,  did  it  go  off  at  a  fast  run,  or  only  a 
slow  gallop,  or  at  a  walk,  or  what? — A.  It  went  off  with  a  run. 

Q.  Did  he  have  a  lantern  on  his  cart  while  he  was  going,  or  was 
there  any  lantern  on  it? — ^A.  I  don't  remember  whether  he  had  a 
light  or  not. 

Q.  Did  you  ever  see  him  at  night  before? — A.  Yes,  sir. 

Q.  Did  he  always  have  a  lantern  with  him  or  not? — ^A.  Yes,  sir; 
he  always  carried  a  lantern.  I  had  been  on  other  posts,  and  I  re- 
member seeing  him,  he  had  a  lantern  with  him. 

Q.  And  do  you  remember  now  whether  he  had  his  lantern  with 
him  that  night  or  not? — ^A.  No,  sir;  I  don't  remember  whether  he 
did  or  not. 

Q.  In  which  direction  did  you  fire  your  piece  when  you  gave  the 
alarm? — A.  Over  toward  the  officers'  Ime;  my  piece  was  elevated. 

Q.  So  that  the  bullet  was  to  pass  well  above  the  officers'  quarters?— 
A.  Yes,  sir. 

Q.  Now,  toward  which  end  of  the  officers'  line  did  you  fire  it — 
toward  the  western  or  toward  the  eastern  end — ^that  is,  toward 
the  end  near  the  river  or  away  from  the  river? — A.  The  river  is  in 
the  rear  of  the  officers'  line  and  I  was  facing  the  officers'  line  when 
I  fired  my  piece. 

Q.  Did  you  fire  vour  piece  more  in  the  general  direction  of  the 
commanding  officer  s  quarters,  or  in  the  general  direction  of  Lieu- 
tenant Grier's  quarters,  or  in  the  general  direction  of  Captain  Mack- 
lin's  quarters,  or  what  general  direction? 

Counsel  for  the  accused: 

We  object  to  the  question,  because  it  is  not  shown  that  this  witness  knows 
where  these  officers  lived. 

Q.  Do  you  know 

Counsel  for  the  accused : 

We  object  to  the  question. 

Assistant  judge-advocate: 

We  withdraw  the  question. 

Counsel  for  the  accused : 

Now,  may  it  please  the  court,  when  we  make  an  objection  we  ask  that  we  be 
allowed  to  have  our  objection  ruled  upon. 

The  president  : 

I  thought  I  understood  the  assistant  judge-advocate  to  say  that  he  withdrew 

the  question. 

The  assistant  judge-advocate: 
I  so  stated. 

Q.  Did  you  know  on  that  night  where  Major  Penrose,  the  com- 
manding officer,  lived  ? — A.  Yes,  sir. 

Q.  Did  you  know  where  Lieutenant  Grier  lived? — ^A.  I  knew 
about  where  he  lived;  I  couldnt  state  exactly,  but  I  knew  about 
where  his  quarters  were. 

Q.  Did  you  know  where  Captain  Macklin  lived? — ^A.  Yes^  sir. 

Q.  And  you  knew  practically  where  Lieutenant  Grier  lived,  did 
you  ? — ^A.   I  es,  sir. 
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Q.  Were  all  of  the  mon  down? — ^A.  I  don't  know  whether  all  of 
the  men  were  down  or  Hot.  There  were  some  men  down — ^B  and  0 
Companies  were  down  in  front. 

Q.  There  were  some  men  down  in  front  of  these  two  companies, 
and  you  don't  know  about  your  company,  because  you  were  not  close 
to  it;  is  that  correct? — ^A.  Yes,  sir. 

Q.  Now,  with  reference  to  this  firing  that  was  still  going  on  after 
you  had  resumed  walking  your  post  and  had  gotten  around  toward 
the  end  of  the  vacant  barracks — ^that  is,  nearest  C  Company — ^was 
this  firing  of  a  little  diflFerent  nature  than  the  fusillading  you  heard 
down  the  alley? — ^A.  Yes,  sirj  it  seemed  to  be  scattering  shots. 

Q.  It  seemed  to  be  scattering  shots — and  there  were  some  pistol 
shots  and  shotguns,  did  you  think? — ^A.  I  don't  know;  they  all 
seemed  like  the  same  guns. 

Q.  But  there  were  not  very  many  shots  fired  along  toward  the 
last  part  of  the  shooting;  is  that  right  or  not? — ^A.  There  were  a  few 
scattering  shots  along  toward  the  last  part  of  the  shooting;  seemed  to 
be  further,  'way  downtown. 

Q.  And  it  was  at  this  time  you  were  out  behind  the  place  you 
mentioned — that  is,  near  the  end  of  the  vacant  barracks — ^is  that  cor- 
rect?— ^A.  When  I  heard  those  scattered  shots  I  was  walking  along 
the  rear  of  the  vacant  set  of  barracks. 

Q.  So  the  main  fire  was  how  long  before — ^that  is,  the  heavy  fire 
had  ceased  when  you  were  where? — A.  The  fusillade? 

Q.  Yes;  the  fusillade  or  heaviest  firing;  the  heavy  firing,  when  was 
that,  I  say? — ^A.  It  was  over  about  the  time  I  started  away  from 
where  I  was  at,  in  the  interval  between  B  and  C  Companies;  of 
course  the  main  heavy  part  of  it  was  over  about  that  time,  but  the 
firing  continued  to  go  on  until  I  got  in  the  rear  of  the  vacant  set  of 
barracks. 

Assistant  judge-advocate: 
We  have  no  further  questions. 

REDIBECT  EXAMINATION. 
QUESTIONS  BY  COUNSEL  FOB  THE  ACIOUSE& 

Q.  Did  you  have  any  watch  or  any  means  of  measuring  time  that 
night,  Howard? — A.  Watch? 

Q.  Yes;  did  you  carry  a  watch? — ^A.  No,  sir. 

Q.  Your  statements  about  the  time  are  all  mere  estimates,  then,  are 
they  ? — A.  Yes,  sir. 

Q.  I  think  you  said  that  Major  Penrose  was  the  first  officer  yoa 
saw  to  recognize,  didn't  you? — ^A.  He  was  the  first  person  I  saw  toat 
night  to  recognize. 

Counsel  for  the  accused : 
We  have  nothing  further. 
The  president: 
Any  questions? 

Assistant  judge-advocate: 
No,  sir. 
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Q.  Were  all  of  the  mcjn  down? — ^A.  I  don't  know  whether  all  of 
the  men  were  down  or  Hot.  There  were  some  men  down — B  and  0 
Companies  were  down  in  front. 

Q.  There  were  some  men  down  in  front  of  these  two  companies, 
and  you  don't  know  about  your  company,  because  you  were  not  dose 
to  it;  is  that  correct? — ^A.  Yes,  sir. 

Q.  Now,  with  reference  to  this  firing  that  was  still  going  on  after 
you  had  resumed  walking  your  post  and  had  gotten  around  toward 
the  end  of  the  vacant  barracks— that  is,  nearest  C  Company — ^was 
this  firing  of  a  little  diflFerent  nature  than  the  fusillading  you  heard 
down  the  alley? — A.  Yes,  sir j  it  seemed  to  be  scattering  shots. 

Q.  It  seemed  to  be  scattering  shots — and  there  were  some  pistol 
shots  and  shotguns,  did  you  think? — ^A.  I  don't  know;  they  all 
seemed  like  the  same  guns. 

Q.  But  there  were  not  very  many  shots  fired  along  toward  the 
last  part  of  the  shooting;  is  that  right  or  not? — A.  There  were  a  few 
scattering  shots  along  toward  the  last  part  of  the  shooting;  seemed  to 
be  further,  'way  downtown. 

Q.  And  it  was  at  this  time  you  were  out  behind  the  place  you 
mentioned — that  is,  near  the  end  of  the  vacant  barracks — ^is  that  cor- 
rect?— A.  When  I  heard  those  scattered  shots  I  was  walking  along 
the  rear  of  the  vacant  set  of  barracks. 

Q.  So  the  main  fire  was  how  long  before — that  is,  the  heavy  fire 
had  ceased  when  you  were  where? — A.  The  fusillade? 

Q.  Yes;  the  fusillade  or  heaviest  firing;  the  heavy  firing,  when  was 
that,  I  say? — A.  It  was  over  about  the  time  I  started  away  from 
where  I  was  at,  in  the  interval  between  B  and  C  Companies;  of 
course  the  main  heavy  part  of  it  was  over  about  that  time,  but  the 
firing  continued  to  go  on  until  I  got  in  the  rear  of  the  vacant  set  of 
barracks. 

Assistant  judge-advocate : 
We  have  no  further  questions. 

REDIBEGT  EXAMINATION. 
QUESTIONS  BT  COUNSEL  FOB  THE  AOOUSEa 

Q.  Did  you  have  any  watch  or  any  means  of  measuring  time  that 
night,  Howard? — A.  Watch? 

Q.  Yes;  did  you  carry  a  watch? — ^A.  No.  sir. 

Q.  Your  statements  about  the  titne  are  all  mere  estimates,  then,  are 
they  ? — A.  Yes,  sir. 

Q.  I  think  you  said  that  Major  Penrose  was  the  first  officer  voa 
saw  to  recognize,  didn't  you? — ^A.  He  was  the  first  person  I  saw  toat 
night  to  recognize. 

Counsel  for  the  accused : 
We  have  nothing  further* 
The  president: 
Any  questions? 
Assistant  judge-advocate: 
No,  sir. 
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from  the  28th  of  July,  1906,  until  the  24th  of  August  of  the  sami; 
year — not  quite  a  month. 

Q.  Were  you  in  Brownsville  on  the  18th  of  August  of  last  year? — 
A.  Yes,  sir. 

Q.  Did  you  receive  any  unusual  orders  that  day,  any  orders  out 
of  the  ordmary,  as  company  commander  that  day? — A.  About  half 
past  5  or  6  o'clock  in  the  evening  of  August  the  13th  I  received  orders 
irom  the  commanding  officer,  through  his  adjutant,  to  notifjr  my 
company  that  all  passes  were  suspended  after  8  o'clock  p.  m.,  and  ta 
notify  the  men  then  in  quarters  and  in  the  post,  and  to  send  out  and 
find  out  all  the  men  who  were  absent  on  passes  in  the  town  of 
Brownsville,  and  have  them  come  at  once  back  to  the  post. 

Q.  Was  this  order  published  with  your  company ;  if  so,  when  and 
how? — A.  It  was  published  by  the  first  sergeant  at  retreat  roll 
call  that  evening. 

Q.  Did  you  understand  by  this  order  that  the  men  of  the  com- 
pany were  to  be  held  in  after  8  o'clock — ^to  be  kept  in  ? — A.  I  under- 
stood  there  was  to  be  no  authority  granted  them  to  leave  the  post 
after  8  p.  m. 

Q.  What  action  did  you  take  under  this  order? — ^A.  I  directed  my 
first  sergeant  to  publish  this  order  at  retreat  roll  call  and  send  out 
and  notify  all  the  men  he  could  find  who  were  on  pass  in  the  town  to 
come  back  to  the  post  before  8  o'clock. 

Q.  Do  you  know  if  this  order  was  obeyed? — ^A.  The  order  was 
published,  and  eflForts  were  made  to  find  all  men  that  were  absent 
from  the  post. 

Q.  Was  the  check  roll  call  held  in  your  company,  Captain  Lyon? — 
A.  Yes,  sir. 

Q.  At  what  hour  did  you  have  it  checked  at  Brownsville? — ^A.  At 

11  o'clock  p.  m. 

Q.  "Were  any  absentees  reported  to  you  from  that  roll  call  that  were 
not  already  cnecked?-^A.  1  did  not  receive  the  report  of  the  roll 
call ;  that  was  received  by  the  officer  of  the  day. 

Q.  Well,  if  absentees  are  reported,  they  are  called  to  your  attention 
when — as  company  commander,  I  mean? — A.  The  next  morning. 

Q.  Were  any  absentees  reported  to  you? — A.  No,  sir. 

Q.  You  say  it  was  the  custom  of  the  officer  of  the  day  at  that  plaoe 
to  receive  these  reports,  this  check  there? — A.  Yes,  sir. 

Q.  The  reports  of  the  first  sergeant,  any  report  of  the  first  sergeant, 
or  the  report  of  the  noncommissioned  officer? — ^A.  In  charge  of  the 
quarters. 

Q.  Did  you  understand  why  this  order  was  given? — ^A.  I  think  I 
did. 

Q.  Why  was  it  ? — A.  I  understood  that  it  was  given  as  a  result  of 
the  Evans  episode,  in  order  to  prevent  any  other  of  the  men  of  the 
battalion  from  being  maltreated  by  the  citizens  of  Brownsville. 

Q.  Now,  did  anything  unusual  occur  that  night  later  on? — ^A* 
There  was  some  shooting  about  midnight,  or  a  few  minutes  after. 

Q.  State  what  you  heard,  Captain. — A.  At  about  ten  minutes  after 

12  I  was  awakened  by  the  sound  of  2  shots;  those  2  shots  were  fol- 
lowed by  5  or  6  more  in  rapid  succession,  and  after  that  came  a  num- 
ber of  shots,  apparently  an  attempt  at  about  two  volleys;  and  then  a 
lot  of  scattered  firing. 
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Q.  How  was  this  done? — A.  The  first  sergeant  got  a  lantern  and 
had  his  roll,  and  he  and  I  together — that  is,  he  callfed  the  names  and 
I  stood  right  alongside  of  him,  and  we  went  back  and  forth  from 
point  to  point,  so  as  to  be  sure  every  man  who  answered  to  his  name 
was  actually  the  man  to  whom  the  name  belonged. 

Q.  What  was  the  result  of  the  roll  call? — ^A.  Two  men  were  on 
pass.    The  rest  of  the  company  was  present,  or  accounted  for. 

Q.  You  personally  satished  yourself  on  that  point? — ^A.  I  did. 

Q.  Now,  Captain  Lyon,  from  the  time  you  were  aroused  until  you 
got  to  the  company  and  got  it  formed,  what  duration  of  time  do  you 
calculate  there  was?  I  do  not  assume  that  you  had  a  watch  with 
you. — A.  Three  or  four  minutes  from  the  time  I  woke  up  until  the 
company  was  formed. 

Q.  Now,  when  did  the  firing  cease,  with  reference  to  the  forma- 
tion of  your  company,  as  jrou  recall  it? — A.  The  last  shots  I  heard 
were  just  about  the  time — either  just  before  or  just  after — I  reported 
to  Major  Penrose  that  my  company  was  all  ready. 

Q.  Were  you  in  a  positi<Mi  to  see  if  any  men  joined  your  company 
from  the  time  you  made  this  report  until  you  got  them  around  by  the 
wall  ? — A.  Yes,  sir. 

Q.  Did  any  men  join  your  company  during  that  time? — ^A.  No,  sir. 
That  is,  from  the  time  the  company  was  formed  until  they  were 
deployed  ? 

Q.  Yes,  sir. — A.  No,  sir. 

Q.  Now,  let  us  take  up  this  firing  that  you  heard.  Tell  us  just 
what  you  heard  in  the  way  of  firing  and  what  you  took  it  to  be. — ^A. 
The  first  two  shots  I  heard  were  in  my  opinion  revolver  shots. 

Q.  And  where  did  you  locate  them,  if  at  all? — ^A.  Somewhere 
northeast  of  my  quarters;  I  lived  in  No.  3. 

Q.  (Referring  to  map.)  That  is  your  quarters  there? — ^A.  Those 
are  my  quarters  there — northeast,  or  east  of  northeast. 

Q.  Will  you  go  and  point  it  out? — A.  Yes,  sir  (indicating  on 
map).  The  firing  sounded  off  up  here,  up  in  that  direction  (mdi- 
catmg  beyond  the  vacant  set  of  barracks). 

Q.  Now,  you  do  not  pretend  to  locate  any  locality;  you  simply  give 
directions? — A.  That  is  all. 

Q.  What  did  you  hear  next? — A.  Then  I  heard  5  or  6  shots  in 
rapid  succession  that  I  also  took  to  be  revolver  shots. 

Q.  What  general  direction  were  they,  if  you  recollect? — ^A.  They 
were  simply — I  could  not  at  the  time  locate  them  at  all — they  were 
simply  generally  somewhere  near  north  of  the  post,  somewhere 
beyond  tne  barracks. 

Q.  Now,  what  was  the  next  firing  you  heard? — ^A.  The  next  firing 
was  these  attempts  at  volleys,  and  indiscriminate  firing,  a  lot  of 
rifle  filing,  some  kind  of  high-power  rifle;  and  then  later  I  heard 
many  more  revolver  shots. 

Q.  Have  you  any  distinct  impression  as  to  where  this  firing  was, 
whether  it  remained  in  the  same  position? — A.  Yes,  sir. 

Q.  Tell  the  court  your  recollection  as  to  that. — ^A.  I  could  not  at 
the  time  locate  that  nring,  except  that  it  was  somewhere  back  of  the 
barracks. 

Q.  And,  as  I  understand  you,  you  took  it  to  be  high-power  guns?— 
A.  Yes,  sir. 
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I  don't  know  exactly  how  far ;  then  I  turned  to  the  left  and  came  to 
the  jail,  where  I  stopped  and  made  inquiries  as  to  what  the  trouble 
was ;  if  any  arrests  had  been  made.  They  said,  "  No."  Then  I  went  on 
with  my  company,  and  I  met  Mr.  Joe  Combe,  the  brother  of  the 
mayor.  He  said  that  his  brother  wanted  to  see  me,  and  I  went  with 
him  over  to  where  his  brother  was — that  was  on  Elizabeth  street,  I 
think — I  am  not  very  familiar  with  the  streets  there — and  he  told 
me  that  the  soldiers  had  done  the  shooting  and  that  they  had  killed  a 
bartender  and  had  wounded  a  policeman. 

Q.  Well,  to  go  back  to  Dr.  Joe  Combe.  Do  you  remember  any 
conversation  he  had,  aside  from  this  ? — A.  Yes,  sir. 

Q.  What  was  it? — A.  He  came  down  the  street  that  runs  at  right 
angles  to  the  street  I  was  marching  on,  and  just  as  my  company 
reached  the  junction  of  those  two  streets  at  right  angles  to  each  other. 
I  heard  somebody  cock  a  revolver,  up  a  side  street,  and  call  "  Halt !  " 
to  me,  and  I  halted  my  company  at  once,  and  I  went  up  to  this  man 
to  see  who  it  was,  and  it  was  this  Dr.  Joe  Combe,  and  he  said,  "  I 
thourfit  your  men  were  a  bunch  of  Mexicans  going  to  shoot  up  the 
post."    Then  he  told  me  that  about  his  brother. 

Q.  Then  he  told  you  that  about  his  brother  ? — ^A.  Yes,  sir. 

Q.  Well,  go  on. — A.  Well,  I  went  with  him  to  where  his  brother 
was,  and  he  told  me  that  the  soldiers  had  done  the  shooting. 

Q.  You  have  narrated  that.  Then  what  happened? — A.  He  came 
in  with  me  to  the  post;  he  and  his  brother. 

Q.  Captain,  do  you  remember  any  incident  about  some  of  your 
men  picking  up  a  man  ? — ^A.  Yes,  sir. 

Q.  Tell  the  court  what  that  was. — A.  While  I  was  holding  my 
company,  when  I  came  to  where  Mayor  Combe  was,  and  he  was  talk- 
ing to  me  at  the  head  of  the  column,  at  the  rear  of  the  column  or  from 
the  rear  of  the  column  some  3  or  4  men  called  me  and  said,  "  Captain, 
here  is  a  man  with  a  gun,"  and  I  went  back  there  right  away  and 
3  or  4  men  at  the  rear  of  the  column  had  seen  this  man  with  the  gui> 
and  surrounded  him,  and  Mayor  Combe  said,  "That  is  one  of  my 
policemen."  I  said  to  the  soldiers,  "  This  man  is  a  policeman.  Fall 
m."  They  said,  "  Captain,  he  has  a  gun."  I  said,  "  Never  mind 
about  a  gun,  do  as  I  tell  you."    And  that  was  all. 

Q.  Was  there  any  act  of  insubordination  in  connection  with  this 
in  any  way? — A.  No,  sir. 

Q.  Did  you  see  anv  other  men  than  Mayor  Combe  and  the  man 
with  the  gun  ? — A.  There  were  a  number  of  men ;  I  can't  say — ^20  or 
30  men  on  the  sidewalk — ^my  company  was  in  the  middle  of  the 
street,  and  these  men  were  in  the  shadow  on  the  sidewalk. 

Q.  TVliat  was  the  condition  of  the  streets,  Captain  Lyon,  as  you 
went  through — I  mean  as  to A.  They  were  muddy. 

Q.  xVnd  did  you  have  a  light  of  any  kind  with  jou  on  that 
patrol? — A.  Yes,  sir;  I  had  my  first  sergeant  march  with  me  at  the 
head  of  the  column  and  carry  a  lantern,  so  as  to  keep  out  of  tlv 
puddles. 

Q.  The  streets  generally  were  muddy? — ^A.  Yes,  air. 

Q.  Captain,  were  the  street  lamps  lighted  that  nig^ 
not  positive ;  I  think  thej  were. 

Q.  Are  you  familiar  with  those  street  lights — what  th 
A.  No,  sir. 
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Q.  Well,  what  was  the  result  of  your  investigation  of  Tamayo? — 
A.  Tamayo  told  me  that  he  was  working  in  the  rear  of  B  Company 
quarters;  that  he  heard  first  one  shot;  and  he  said  that  he  heard 
bullet  from  that  firearm,  whatever  it  was.  He  did  not  specify 
whether  it  was  a  revolver  or  a  rifle;  that  it  (the  bullet)  was  traveling 
in  the  direction  of  the  Rio  Grande  River,  more  or  less  parallel  to  the 
ffarrison  wall.  Then  he  heard  a  lot  more  shots,  and  he  became 
frightened,  and  he  drove  his  mule  around  in  front  of  D  C<mipany's 
quarters;  and  he  also  stated  to  me  that  night  that  he  had  been  some 
time  in  the  rear  of  B  Company,  because  after  he  got  there  with  his 
cart  he  was  thirsty  and  went  to  B  Company  kitchen  to  get  some 
drinking  water,  and  during  the  time  he  was  there  he  was  sure  there 
were  no  men  in  the  rear  of  the  quarters  or  that  left  the  quarters. 
He  saw  no  soldiers  at  all,  or  anybody  else,  except  the  sentinel.  The 
sentinel  passed  him  while  walking  his  post. 

Q.  Did  you  have  any  conversation  with  Major  Penrose  about  this 
man's  story?  If  so,  what  was  it? — A.  I  suggested  to  the  major  that 
we  have  that  man  the  first  thing  in  the  morning,  and  have  him  make 
affidavit  to  this  statement  he  mado  to  me. 

Q.  And  did  you  get  him  as  early  as  you  could  the  following  morn- 
ing ? — A.  Yes,  sir ;  I  got  him  shortly  after  6  o'clock. 

Q.  Do  you  remember  if  there  was  anyone  present  when  you  had 
this  interview  with  Tamayo? — ^A.  Major  Penrose  was. 

Q.  And  where  was  this  interview,  as  near  as  you  can  recall  it? — A. 
This  was  in  the  rear  of  D  Company.  I  think  a  little  beyond  D  Com- 
pany, rather. 

Q.  Did  you  receive  any  other  instructions  from  Major  Penrose 
that  night?  If  so,  what  were  they? — ^A.  About  3  o'clock  a.  m.  the 
commanding  officer  directed  me  to  have  my  men  go  to  quarters  and 
go  to  bed,  and  to  have  the  guns  put  in  the  racks,  the  racks  locked, 
and  the  guns  verified,  and  to  make  an  inspection  as  early  as  possible 
in  the  morning  of  the  guns,  and  to  verify  the  ammunition. 

Q.  What  kind  of  night  was  that.  Captain  Lyon  ? — A.  It  was  a  clear 
night.  There  was  no  moon  at  midnight;  the  stars  were  shining, 
but  it  was  dark,  a  very  dark  night. 

Q.  Captain  Lyon,  did  you  carry  out  this  order  to  verify  the  arms 
at  that  time  and  as  directed;  put  them  in  racks  as  directed; 
see  that  they  were  put  in  racks  ? — A.  Yes,  sir.  After  the  guns  ^wrere 
in  the  racks  I  went  through  the  squad  room  where  the  gun  racks 
were  and  counted  the  guns  and  saw  the  racks  were  locked. 

Q.  Had  you  verified  them  before  that? — A.  After  the  roll  was 
called  the  first  time — no,  the  second  time — I  called  the  noncommis- 
sioned officer  in  charge  of  the  quarters  and  asked  him  how  many 
guns  were  in  the  racks,  and  he  said — I  forget  the  number — 7  or  8, 
whatever  the  number  may  have  been,  but  accounted  for  all  the  guns. 

Q.  At  that  time,  then,  you  personally,  by  inspection,  satisfied  your- 
self that  your  guns  were  all  as  they  should  be — is  that  what  I  under- 
stand you  to  say;  that  the  number  of  guns  that  should  have  been  in 
the  racks  were  in  the  racks ;  was  that  the  idea  ? — A.  Yes,  sir ;  my  in- 
spection satisfied  me  that  all  my  guns  were  accounted  for  properly. 

Q.  That  was  when  you  first  went  out  to  the  wall,  was  it,  and  called 
the  roll  ? — A.  I  think  it  was  after  the  roll  was  called  the  second  time, 
when  I  came  back. 
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Q.  And  you  were  present  during  this  interview? — ^A.  Yes,  sir. 

Q.  About  how  many  citizens  came  there  that  morning?  Do  yoi. 
remember  ? — ^A.  I  don't  remember  exactly ;   I  should  say,  13  or  14. 

Q.  What  was  the  general  tenor  of  tne  conversation  that  morn- 
ing?— ^A.  The  general  tenor  of  the  conversation,  as  I  recollect  it — 
well,  they  felt  a  good  deal  of  resentment  toward  the  garrison. 

Q.  Yes?  Anything  else? — A.  I  do  not  recall  anything  else  es- 
pecially. 

Q.  Were  you  asked  any  questions  about  what  you  had  done  .in  the 
way  of  inspection  of  your  arms  and  men  and  ammunition? — ^A.  No, 
sir:   I  have  no  recollection  of  any  such  questions  being  asked  me. 

Q.  Did  you  state  to  any  member  of  that  party  that  the  only  in- 
spection that  had  been  made  of  your  men,  arms,  or  ammunition  had 
been  made  by  the  noncommissioned  officers? — A.  No,  sir. 

Q.  You  are  sure  about  that? — A.  Absolutely. 

Q.  Do  you  remember  a  Mr.  Dennett  at  all  ? — ^A.  No,  sir ;  I  do  not 
jmow  him  at  all. 

Q.  Were  any  questions  asked  you  about  the  check  roll  call  of  your 
company? — A.  I  do  not  recall  any  such  questions. 

Judge-advocate : 
By  whom,  may  we  ask? 
Counsel  for  the  accused : 
By  anyone  in  that  party. 

Q.  Captain  Lyon,  after  the  arrival  of  the  battalion  on  July  28, 
1906,  up  to  and  including  the  13th  day  of  August,  1906,  did  you  visit 
the  city  of  Brownsville  frequently,  or  not? — ^A.  I  should  say  that  I 
went  to  Brownsville  on  an  average  of  once  a  day. 

Q.  Do  you  recollect  the  date  upon  which  the  troops  were  paid  at 
Brownsville? — A.  August  11. 

Q.  Captain,  did  you  ever  hear  any  of  the  men  in  your  command 
express  an  opinion,  either  favorable  or  unfavorable,  about  the  sep- 
arate bars  that  were  provided  for  them  there? — A.  ISo,  sir. 

Q.  Did  you  ever  have  a  conversation  with  your  first  sergeant  about 
it? — ^A.  Yes,  sir;  I  had  not  only  one,  but  several. 

Q.  Was  this  before  or  after  the  occurrence  there? — ^A.  Before  the 
shooting.  I  asked  him  how  the  men  were  getting  along,  and  all 
that,  and  he  told  me  about  this  separate  bar  business  and  said  he 
didn't  think  there  would  be  any  trouble  over  it;  that  the  men  who 
did  not  like  the  separate  bar  could  simply  go  somewhere  else:  that 
was  all. 

Q.  Did  you  at  any  time  previous  to  the  occurrence  itself  have  any 
suspicion  that  such  an  occurrence  would  take  place? — A.  No,  sir. 

Q.  Was  it  or  was  it  not  a  daily  custom  of  the  people  of  Browns- 
ville— men,  women,  and  children — to  walk  through  the  post,  a  daily 
occurrence,  a  little  before  or  a  little  after  sunset? — A.  Yes,  sir;  it  was. 

Q.  On  the  evening  of  the  13th  of  August  did  you  or  not  observe 
any  of  the  people  of  Brownsville  walking  through  the  post  at  sunset, 
or  a  little  after  that? — A.  I  did;  found  the  usuainumber. 

Q.  Wasn't  it  a  daily  custom  of  the  people  of  Brownsville — men, 
women,  and  children — to  go  into  the  post  and  witness  retreat? — 
A.  It  was. 

Q.  Where  did  they  usually  congregate? — A.  The  majority  would 
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Q.  Did  he  say  anything  about  satisfying  himself  as  to  why  it  had 
been  done  ? — A.  Well,  he  may  have ;  I  do  not  remember  it  now. 

Q.  You  stated  that  you  thought  it  was  the  post  being  shot  into. 
Were  you  still  of  that  opinion  at  the  time  you  made  your  inspection 
the  following  morning  at  6  o'clock  or  6.30? — A.  Yes,  sir. 

Q.  Captain,  during  your  service  there,  up  to  the  time  of  this  event, 
was  anything  brought  to  your  attention  tnat  would  indicate  a  feel- 
ing of  animus  or  resentment  on  the  part  of  the  enlisted  men  of  your 
command  toward  the  people  of  Brownsville? — A.  Nothing. 

Q.  Had  anything  been  brought  to  your  attention  that  would  indi- 
cate on  the  part  of  the  people  of  Brownsville  an  animus  toward  the 
people  of  the  post — ^toward  the  soldiers  of  your  command,  other  than 
the  ordinary  race  prejudice? — ^A.  No,  sir. 

Counsel  for  the  accused : 
You  may  take  the  witness. 

CROSS-EXAMINATION. 
QUESTIONS  BY  THE  ASSISTANT  JUDGE- ADVOCATE. 

Q.  Captain  Lyon,  how  is  it  that  you  arrived  at  the  concluaon  that 
the  first  shot  was  fired  about  12.10? — A.  I  went  upstairs  about  ten 
minutes  of  12  and  went  to  bed,  and  had  just  fallen  asleep,  just  dozed 
off,  when  this  first  shooting  commenced.  So  I  did  not  fix  it;  I  ap- 
proximated it  at  12.10. 

Q.  So  you  had  seen  a  clock  at  the  time  you  figured  that  was  only 
about  twenty  minutes  prior  to  the  time  of  the  shooting,  then? — ^A. 
Yes ;  I  always  look  at  a  clock  when  I  go  to  bed. 

Q.  Did  these  shots  that  came  after  tne  first  two — and,  in  fact,  after 
the  first  5  or  6 — these  shots  that  sounded  like  an  attempt  at  a  couple 
of  volleys  and  then  a  scattering  fire — did  these  shots  that  sounded 
like  an  attempt  at  volleys  sound  as  if  fired  from  high-power  rifles? — 
A.  Yes,  sir. 

Q.  And  this  scattered  firing  that  followed,  that  also  sounded  like 
high-power  rifles? — A.  A  great  deal  of  it. 

Q.  There  were  occasional  shots  that  did  not  sound  that  way;  is 
that  the  idea  ? — A.  Yes,  sir. 

Q.  Was  there  any  noticeable  difference  in  the  sound  of  these  shots 
from  the  reports  of  the  Springfield  rifle  as  you  have  heard  it  on  the 
range? — A.  No.  That  is  the  reason  that  I  stated  that  they  were,  in 
my  opinion,  fired  from  a  high-power  rifle,  because  they  were  the 
same — had  the  same  reports. 

Q.  How  long  do  you  think  it  was.  Captain  Lyon,  before  you 
dressed  and  out  of  your  house? — A.  About  forty  seconds. 

Q.  You  are  married,  are  you  not,  Captain  Lyon? — A.  Yes. 

Q.  Was  Mrs.  Lyon  there  at  home? — A.  Yes. 

Q.  Did  you  take  her  to  another  house,  or  did  she  stay  there  in  your 
house? — A.  She  stayed  there  and  the  other  woman  came  to  my  house. 

Q.  And  you  left  before  Lieutenant  Grier  and  Mrs.  Grier  arrived? — 
A.  Yes.  Mrs.  Lyon  was  still  upstairs;  she  had  not  come  down  at 
all.    There  was  nobody  there  when  I  left. 
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only  one  or  two  men  outside  when  you  reached  the  company,  is 
that  right? — A.  You  mean 

Q.  Ihere  were  only  one  or  two  men  outside? — ^A.  That  referred 
to  the  company  paraae  ground? 

Q.  Yes,  sir;  there  were  only  one  or  two  men  outside  after  you 
got  to  the  company  parade  ground  ? — A.  Yes. 

Q.  The  other  men  were  downstairs  or  just  getting  up? — A.  Some 
were  just  getting  dressed,  others  were  coming  downstairs;  two  or 
three  were  on  the  porch ;  they  were  in  the  act  of  forming. 

Q.  Who  gave  the  command  for  the  armracks  to  be  unlocked  in 
your  company,  do  you  know  ? 

Counsel  for  the  accused: 

We  object  to  that.  Nothing  has  been  said  about  unlocking  the  armracks. 
We  object  to  that  question.  If  you  want  to  ask  if  he  gave  any  order  about 
It,  we  won't  object  to  it,  but  he  assumes,  may  it  please  the  court,  that  an 
order  has  been  given,  which  is  certainly  not  a  proper  cross-examination. 
Now,  if  he  will  stick  to  the  facts  we  will  not  interpose  any  objection  at  all; 
but  he  must  not  make  assumptions  that  have  not  been  brought  out  by  the 
direct  examination. 

The  president: 

Please  read  the  question. 

(The  reporter  read  the  question.) 

Counsel  for  the  accused : 

May  it  please  the  court,  there  has  not  been  a  word  said  about  it  by  this  wit- 
ness, and  it  is  the  form  of  the  inquiry  we  object  to.  It  assumes  something  that 
is  not  true.  He  has  a  perfect  right,  of  course,  to  ask  if  such  an  order  had  been 
given,  but  he  assumes  in  his  question  that  such  an  order  had  been  given,  which 
is  not  true. 

Q.  Did  vou  at  any  time  soon  after  your  arrival  at  the  company 
give  an  or^er  for  the  armracks  to  be  opened  ? — A.  I  did  not. 

Q.  Do  you,  or  not,  of  your  personal  knowledge  know  by  whose  or- 
der they  were  unlocked  ? — A.  Indirectly  by  order  of  the  commanding 
officer  when  he  ordered  the  call  to  arms  to  be  sounded;  no  order  is 
necessary  when  the  call  to  arms  is  sounded;  the  gun  racks  must  be 
unlocked. 

Q.  There  were  no  gun  racks  in  your  company  that  had  been  broken 
open? — A.  None. 

Q.  Were  those  two  men  on  the  parade  ground  and  the  other  men 
on  the  porch  and  on  the  stairs,  outside  of  the  barracks,  were  thev 
under  arms  or  not? — A.  There  were  no  men  on  the  parade  ground. 
The  company  parade,  simply  an  asphalt  walk  in  front  of  the  porch. 

Q.  That  is  what  I  said. — ^A.  I  said  2  men.  There  might  have 
been  4. 

Q.  Were  those  men  armed  ? — A.  They  were  armed  with  rifles. 

Q.  And  all  the  other  men  that  came  down  brought  their  guns  with 
them  so  far  as  you  saw  ? — A.  I  did  not  see  them. 

Q.  Were  all  the  men  assumed  to  have  10  rounds,  or  do  you  know  ? 

Counsel  for  the  accused: 

We  object  to  that.  This  gentleman  assumes  something  that  has  not  been 
stated.    lie  is  assuming  a  thing  as  true  when  It  is  not  true. 

Judge-advocate : 

ITnless  my  memory  deceives  me  very  badly,  I  am  very  positive  this  man  did 
state  that  some  of  the  men  had  20  rounds  of  ammunition  and  divided  with  the 


Mab.18,1907.]       affray  AT  BROWNSVILLE,  TEXAS.  1085 

could  have  joined  his  company  as  deployed  along  the  wall  and  without  his 
seeing  them ;  he  said  they  might  have  come  in  on  the  left  flank  while  he  was 
bacli  there  near  the  gate,  and  I  want  to  ask  him  if  he  was  there  all  the  time 
or  only  part  of  the  time. 

Counsel  for  the  accused : 

We  have  no  objection  to  his  asking  where  he  was;  that  is  perfectly  proper, 
but  we  object  to  his  asking  it  in  the  form,  **  You  were  there." 

(The  reporter  read  the  question.) 

Assistant  judge- advocate: 

I  will  change  that. 

Q.  During  the  time  that  your  company  was  deployed  along  the 
stone  wall  to  the  west  of  the  garrison  gate,  where  did  you  yourself 
stay  most  of  the  time  ? — A.  In  the  rear  of  the  center. 

Q.  Do  you  know  whether  your  company  was  the  first  one  to  reach 
the  wall  or  not  ? — A.  I  do  not  know ;  I  do  not  remember. 

Q.  Did  you  see  B  Company  at  its  position  alon^  the  wall? — ^A.  No; 
T  did  not.  The  left  of  B  Company  was  extended  slightly  and  joined 
onto  my  company,  but  whether  that  was  during  the  process  of  forma- 
tion or  as  a  correction  of  the  first  formation  I  ao  not  know. 

Q.  Do  you  know  when  you  first  marched  your  company  away  from 
the  front  of  D  Company  barracks  whether  or  not  d  CJompany  was 
still  in  front  of  its  own  barracks,  or  whether  it  had  moved  away? — 
A.  No ;  I  do  not  recall. 

Q.  Was  there  any  light  near  the  garrison  wall,  between  the  gar- 
rison gate  and  the  river  ? — A.  I  do  not  recall  any  light  there  at  aU. 

Q.  When  you  were  on  your  patrol.  Captain,  uptown,  were  you 
assured  by  any  other  than  by  the  mayor  and  his  brother  that  the  sol- 
diers had  done  the  shooting ;  did  anyone  else  speak  to  you  on  that 
subject? — A.  I  had  no  conversation  with  anyone  except  the  two 
Combes,  Doctor  Combe  and  the  mayor. 

Q.  Did  you  hear  all  the  conversation  that  took  place  between 
Mayor  Combe  and  Major  Penrose? — A.  I  do  not  know. 

Q.  How  long  was  Mayor  ComJbe  there  altogether,  approximately  ? — 
A.  I  do  not  know  exactly;  to  the  best  of  my  recollection,  from  twenty 
minutes  to  half  an  hour ;  but  that  may  be  entirely  wrong. 

Counsel  for  the  accused : 

He  says  from  twenty  minutes  to  half  an  hour,  to  the  best  of  his  recollection. 

Q.  In  the  course  of  Major  Penrose's  and  Mayor  Combe's  conversa- 
tion relative  to  the  shootmg  did  you  hear  Mayor  Combe  state  that 
some  of  the  most  reputable  citizens  of  Brownsville  had  seen  the 
attacking  party  and  recognized  them  as  soldiers,  or  words  to  that 
effect?  I  do  not  pretend  to  give  his  exact  words. — A.  No;  I  do  not. 
I  only  recollect  his  statement  as  a  fact  that  the  soldiers  had  done  the 
shooting. 

Q.  Did  Major  Penrose  at  this  time — that  is,  after  receiving  Mayor 
Combe's  report  and  after  stating  that  he  did  not  believe  that  the  men 
could  have  done  it — did  he  state  to  you,  or  in  your  presence  to  any- 
one, his  grounds  for  such  disbelief? — A.  He  made  no  statement  to 
me  that  I  recall,  other  than  to  express  a  disbelief  in  the  report  of 
Mayor  Combe.  I  do  not  know  what  statement  he  made  to  other 
persons. 


\ 
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Q.  I  think  you  said  on  your  direct  examination  that  Private  How- 
ard, who  was  the  sentinel  on  No.  2  post  that  night,  made  a  statement 
before  you  the  next  day  and  an  affidavit  that  he  signed  on  August  20. 
As  a  matter  of  fact,  did  he  not  make  two? 

Counsel  for  the  accused : 

I  do  not  believe  that  the  witness,  as  a  matter  of  fact,  stated  when  he  signed  It 
at  all. 

The  president : 

No ;  he  said  several  days  after  that. 

Q.  As  a  matter  of  fact,  did  he  not  make  two  affidavits — ^two  sepa- 
rate and  distinct  ones? — A.  Yes;  he  made  this  first  one  that  was 
made  in  the  adjutant's  office,  and  the  second  one  was  made  in  the 
regular  order.     I  took  the  affidavits  of  every  man  in  my  company.  • 

Q.  And  they  were  both  sworn  to  on  the  same  day,  several  days 
after  the  shooting? — A.  I  am  not  positive;  I  think  so. 

Q.  When  you  spoke  to  Tamayo,  the  scavenger,  with  reference  to 
the  shooting,  did  he  tell  you  or  not  that  he  was  badly  frightened? — 
A.  Yes;  to  the  best  of  my  recollection  he  told  me  that  he  was 
friffhtened  by  this  shooting. 

Q.  And  did  he  say  that  he  galloped  his  mule  or  walked  his  mule 
or  trotted  his  mule  over  towards  D  Company  barracks? — A.  I  do 
not  recall  that  he  specified  how  he  moved  his  mule  off. 

Q.  In  your  company.  Captain  Lyon,,  the  noncommissioned  officer 
in  charge  of  quarters  habitually  keeps  the  keys  of  the  gun  racks, 
does  he  not? — A.  He  does. 

Q.  And  that  is  customary,  so  far  as  your  knowledge  goes,  through- 
out the  battalion  ? — A.  So  far  as  I  know  throughout  the  service. 

Q.  Now,  after  the  shooting  on  this  night,  after  you  were  directed 
by  the  commanding  officer  to  dismiss  your  company,  did  you  receive 
any  orders  directing  you  to  keep  the  keys  of  the  gun  racks  in  your 
personal  possession  during  the  rest  of  the  night? — ^A.  I  do  not  recall 
that  I  received  any  such  orders. 

Q.  Did  you  do  so,  or  did  the  keys  remain  in  the  hands  of  the  non- 
commissioned officer  in  charge  of  the  quarters? — ^A.  The  keys,  to  the 
best  of  my  recollection,  remained  in  the  hands  of  the  noncommis- 
sioned officer  in  charge  of  quarters. 

Q.  And  that  was  whom?— A.  That  was  Corporal  Powell. 

Q.  Do  you  know  whether  the  first  sergeant  of  your  company  or  tho 
acting  first  sergeant  slept  in  the  company  barracbs  that  night  or  not 
between  the  time  when  you  dismissed  the  company  and  reveille? — ^A. 
I  think  he  did ;  I  am  not  positive. 

Q.  And  he  was  a  married  man.  wasn't  he? — A.  Yes. 

Q.  And  habitually  slept  in  a  nouse  several  hundred  yards  away 
from  the  barracks? — A.  Yes. 

Q.  You,  yourself,  did  not  give  him  any  specific  orders  to  sleep 
there  in  the  barracks  that  night,  did  you  ? — ^A.  I  do  not  remember. 

Q.  So  you  can  not  state  of  your  own  knowledge  whether  he  slept 
there? — A.  I  can  not. 

Q.  The  quartermaster-sergeant  habitually  slept  downstairs  in.  a 
room  by  himself,  did  he  not? — A.  Yes. 

Q.  -Ajid  did  the  company  derk  also  have  a  room  downstairs! — ^A. 

S.  Doc.  402,  60-1,  pt  2 70 
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Q.  Did  you  have  the  key  to  this  room  where  the  arm  chest  was? — 
A.  No. 

Q.  That  was  in  the  hands  of  your  quartermaster-sergeant,  was 
it?— A.  Yes. 

Q.  And  the  quartermaster-sergeant  was  out  on  the  lawn,  was 
he? — A.  Yes. 

Q.  Now,  what  time  was  it  you  left  your  company  in  the  morning — 
that  is,  the  time  you  dismissed  your  company  by  Major  Penrose's 
order? — ^A.  Shortly  after  3  o'cloct. 

Q.  If  you  were  satisfied,  or  in  any  manner  could  be  satisfied  to-day 
that  the  seals  on  that  arm  chest  of  which  we  have  been  speaking  were 
broken  at  the  time  you  opened  the  chest,  would  you  thmk  that  was 
a  suspicious  circumstance? — A.  I  would  not. 

Q.  In  your  company  are  not  all  sealed  army  chests  and  all  property 
received  that  is  considered  sufficiently  valuable  to  be  nailed  up  and 
sealed,  isn't  that  all  checked  in  the  presence  of  an  officer  before  the 
seals  are  broken  ? — A.  No ;  only  when  property  is  first  received  from 
an  issuing  officer,  then  it  must  be  verified  by  an  officer.  These  guns 
were  packed  at  Fort  Niobrara  by  the  quartermaster-sergeant  and 
stamped  simply  with  the  company  seal. 

Q.  So  from  about  3  o'clock  in  the  morning  to  somewhere  about 
reveille  the  next  morning  there  was  no  officer  on  duty  with  D  Com- 
pany— actually  with  the  company? 

Counsel  for  the  accused : 

We  would  like  to  know  what  Is  meant  by  that  question? 

Assistant  judge-advocate:, 

I  will  change  the  form  of  that  question,  may  it  please  the  court. 

Q.  So  that  from  about  3  o'clock  in  the  morning  of  August  14 
until  about  daylight,  or  about  reveille,  there  was  no  oflScer  immediately 
present  with  the  company  at  the  barracks? — ^A.  So  far  as  I  know, 
there  was  not. 

Q.  On  the  morning  of  the  14th  of  August,  when  you  were  making 
your  inspection,  did  all  of  the  company  stand  in  line  after  you  fell  out 
certain  men  for  further  inspection  of  their  rifles,  or  were  they  dis- 
missed and. made  to  go  up  to  the  squad  room  to  prepare  for  inspec- 
tion of  ammunition?— A.  I  am  not  positive  about  that;  I  do  not 
remember. 

Q.  Do  you  remember  the  names  of  those  men  whose  arms  you 
gave  this  further  inspection,  or  about  whose  arms  you  gave  this 
further  inspection  ? — ^A.  Only  one — I  remember  the  name  of  one  man, 
who  was  the  cook,  the  company  cook,  first  cook. 

Q.  What  was  his  name?— A.  His  name  was  Dade. 

Q.  How  many  were  there  altogether  whose  arms  you  thus  rein- 
spected? — A.  Four  or  five  as  I  recollect. 

Q.  Now,  on  the  morning  of  the  14th  of  August,  when  the  Citizens' 
Committee  officially  called  upon  the  commanding  officer,  is  or  is  it 
not  a  fact  that  during  this  call  or  visit  different  members  of  the 
committee  would  approach  different  officers  in  the  room  and  engage 
them  in  conversation  relative  to  the  firing  of  the  night  preceding? — 
A.  There  were  a  number  of  them  spoke  to  me.  The  conversation 
was  practically  general  after  the  first  few  speeches  had  been  made. 

Q.  So  that,  after  the  first  few  speeches,  you  can  not  stat^  "^^srj 
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Headquarters  Department  op  Texas, 

San  Antonio^  Tex.,  March  19,  1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocate?. 
The  accused,  his  counsels,  and  the  reporter  were  also  present* 
The  reading  of  the  proceedings  or  March  18  was  dispensed  with. 

Capt.  S.  P.  Lyon,  Twenty-fifth  Infantry,  witness  for  the  defense, 
was  reminded  that  he  was  still  under  oath. 

CROSS-EXAMINATION   CONTINUED. 
QUESTIONS   BT   ASSISTANT    JUDGE- ADVOCATE. 

Q.  Captain  Lyon,  how  do  you  know  that  the  first  sergeant  published 
the  order  to  the  company,  as  directed  by  the  commanding  officer 
and  yourself,  at  retreat  on  the  evening  of  August  13? — ^A.  Simply 
from  his  official  report  to  me. 

Q.  And  the  same  applies  to  the  check  roll  call,  does  it,  held  that 
night? — ^A.  I  received  no  report  of  any  check  roll  call. 

Q.  You  stated  on  cross-examination  yesterday  that  you  did  not 
know  whether  the  first  sergeant  slept  in  the  company  barracks  that 
night  or  not ;  but  I  wish  to  ask  you  whether  from  August  14  on,  be- 
ginning the  night  of  August  14,  did  he  not  sleep  in  the  company  bar- 
racks bv  your  order? — ^A.  I  said  I  could  not  oe  positive  whether  I 
directed  the  first  sergeant  to  sleep  in  the  orderly  room  after  the  firing 
of  August  13 ;  my  impression  is  he  had  permission  to  go  to  his  own 

3uarters  for  a  time  and  then  return ;  but  as  I  said,  I  can  not  be  sure, 
do  know  that  from  that  time  on  he  was  required  to  sleep  in  the 
orderly  room,  or  in  his  own  room  adjoining  the  orderly  room,  from 
that  time  on. 

Q.  Until  the  battalion  left  Brownsville? — ^A.  Yes. 

Q.  Was  there  any  good  reason  you  can  now  recall  why  he  should 
not  have  been  kept  in  company  barracks  the  rest  of  the  night  of  tbe 
13th? — A.  Yes;  he  was  a  married  man  and  his  wife  occupied  tlie 
quarters  assigned  to  him,  about  four  or  five  hundred  yards  irom  the 
company,  and  he  naturally  wanted  to  see  her  and  reassure  her  aftw 
the  firing. 

Q.  But  you  can  not  state  that  you  gave  him  positive  orders  to 
return  to  the  company  after  going  home  and  assurmg  himself  of  his 
wife's  safety? — ^A.  I  can't  state  so,  positively. 

Q.  When  you  called  the  roll— when  you  first  called  the  roll  after 
the  company  was  deployed  in  line  of  skirmishers  along  the  stone 
wall — why  was  it  you  took  such  particular  pains  to  be  sure  tiat 
every  man  that  answered  to  his  name  was  actually  the  man  to  whom 
the  name  belonged?  Did  you  think  that  in  case  any  soldier  had  been 
killed  or  injured  while  in  town,  so  as  to  be  unable  to  be  present,  that 
any  comrade  of  his  would  answer  to  his  name? 

By  counsel: 

"We  object  to  that  question ;  entirely  improper.    He  may  ask  the  witness  why 
he  did  so,  but  to  put  words  In  the  witness's  mouth,  we  object ;   it  is  clearly  Vm^- 
proper.    We  are  willing  he  should  ask  why  he  did  that,  V)wt  \ft  %\]l%^<^\.  «^ 
answer,  we  object 
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There  was  nothing  unusual  in  my  method  of  calling  the  roll  of  a 
company  deployed  in  line  of  skirmishers  at  night  when  you  can  not 
see  any  men  except  those  near  you.  I  simply  wanted  to  make  an 
accurate  roll  call  and  there  was  no  other  way  to  do  it. 

Q.  You  were  then  of  the  opinion  that  the  post  had  been  shot  up 
from  the  town? — ^A.  I  was. 

Q.  And  were  you  afraid  that  some  of  your  men  had  been  killed  or 
injured  in  the  town? — A.  I  didn't  know  whether  they  had  or  not. 

Q.  Was  this  roll  call  made  more  with  an  idea  of  finding  out  merely 
whether,  approximately,  the  entire  company  was  present,  or  with  a 
particular  thought  in  mind  of  trying  to  find  out  if  any  particular 
member  of  the  company  was  missing  and  whose  whereabouts  could 
not  be  ascertained? 

By  counsel : 

The  question  has  been  answered  and  we  object  to  It  in  its  present  form,  that 
Is,  the  important  part  of  it ;  he  has  already  stated  why  he  called  the  roll  in  that 
way.  We  object  to  it  and,  may  it  please  the  court,  we  object  on  the  same 
ground  as  we  did  to  the  other  question  to  which  the  court's  attention  was 
called,  and  in  which  our  objection  was  sustained. 

(Question  read  from  record.) 

By  assistant  judge-advocate: 

May  it  please  the  court,  this  roll  was  called  at  a  time  when  doubtless  a  good 
many  members  of  the  garrison  thought  that  the  post  was  being  shot  up  from 
the  town,  and  it  seems  to  me  that  in  case  of  such  excitement  that  accurate  roll 
calls  were  not  ordinarily  made  unless  there  was  some  idea  that  some  man  was 
absent  who  should  not  have  been  absent 

By  counsel : 

Now,  may  it  please  the  court,  may  I  interrupt  for  a  moment  I  object  to  an 
argument  at  this  stage  of  the  proceeding,  because  he  has  already  said  enough 
to  sustain  the  contention  of  the  defense,  to  wit:  That  he  is  injecting  into  his 
question  an  answer  that  is  bound  to  sustain  his  theory  that  he  purposes  to 
argue  to  this  court  in  regard  to  this  matter.  It  isn't  bringing  out  a  fact ;  it  is 
suggesting  a  theory  that  the  defense  proposes  to  argue  to  the  court,  and  clearly 
that  is  not  admissible  in  any  kind  of  examination  and  especially  in  cross- 
examination,  and  particularly  so  at  this  stage,  because  the  court  has  already 
sustained  one  objection  to  a  similar  question  and  because  this  has  been  answered 
directly  and  in  terms.  Witness  has  stated  positively  why  he  called  the  roll  in 
that  way,  and  he  is  trying  to  support  by  indirection  a  theory,  and  we  object 
to  further  argument  along  the  line  of  that  theory. 

By  assistant  judge-advocate : 

Do  I  understand  counsel  to  state  a  question  such  as  this  Is  particularly 
Inadmissible  on  cross-examination? 

By  counsel : 

Yes ;  I  maintain  that  question  is  Inadmissible,  or  any  question  is  Inadmissible 
that  suggests,  or  goes  to  support,  a  theory  of  defense.  He  can  bring  out  any 
facts 

By  assistant  judge-advocate : 

I  maintain  that  question  is  clearly  proper,  may  it  please  the  court 

By  judge-advocate: 

I  would  like  to  state,  before  court  is  cleared,  that  this  witness  has  said  upon 
the  stand  that  he  believed  at  that  time  the  post  had  been  fired  upon  by  the 
town ;  he  also  described  with  great  particularity  the  accurate  roll  call  made  at 
that  time.  We  want  to  have  these  two  things  brought  together  and  er\>l«A'^i»^e — 
wliy,  if  he  thought  the  town  had  fired  on  the  poat— w)^  Yx^  XXio^oi^KiX  «sc9  ^Efiau^ 
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Q.  And  during  this  time  the  men  were  deployed  along  the  wall, 
with  the  right  resting  near  the  garrison  gate  and  the  left  extending 
down  toward  the  Eio  Grande;  is  that  correct? — ^A.  That's  correct. 

Q.  Are  you  absolutely  certain  that  no  men  joined  the  company 
after  the  main  firing  was  over  and  before  this  roll  call  was  com- 
pleted?— A.  I  am  positive,  in  my  own  mind,  that  no  men  joined. 

Q.  But  are  you  willing  to  state  here  to  the  court  that  it  was  an 
absolute  impossibility  for  men  to  have  joined  during  the  period 
named  ? — ^A.  I  am  not. 

Q.  Without  your  having  seen  them? — ^A.  I  am  not. 

Q.  Immediately  after  me  company  was  formed  and  you  had  re- 
ported it  to  Major  Penrose,  and  had  been  directed  by  him  to  move 
it  over  and  take  up  position  along  the  wall,  you  marched  the  com- 
pany over  there.  Where  did  you  march,  on  the  flank  or  at  the  head 
of  the  company? — ^A.  I  can't  say  positively. 

Q.  But  you  did  not  march  in  rear  of  the  company,  did  you? — ^A.^  It 
would  be  unusual  for  me  to  take  that  position,  and  I  recall  nothing 
that  would  necessitate  my  placing  myself  at  the  rear  of  the  column. 

Q.  So,  the  best  of  your  present  belief,  you  did  not  march  at  the 
rear  of  the  column? — A.  I  marched  where  I  could  best  control  the 
actions  of  the  men,  wherever  that  might  have  been. 

Q.  But  from  such  position  are  you  absolutely  certain  you  could 
have  seen  any  men  who  might  have  come  in  from  town,  gone  through 
the  barracks,  and  come  down  and  fallen  in  in  rear  of  the  company? — 
A.  Po  you  mean  while  the  company  was  marching  to  its  position 
in  rear  of  the  wall  ? 

Q.  Yes. — ^A.  While  the  company  was  in  front  of  the  barracks  and 
while  they  were  moving  around  the  east  end  of  the  barracks  it  might 
have  been  possible  for  a  man  to  enter  the  rear  of  the  quarters  and 
for  me  not  to  see  him,  but  after  that  it  would  not  have  been  possible. 

Q.  I  mean  for  a  man  not  only  to  have  entered  the  rear  of  the 
quarters,  but  also  to  have  fallen  in  in  rear  of  the  column  without 
your  seeing  him? — ^A.  While  the  company  was  marching  to  its 
position  ? 

Q.  While  the  company  was  marching. — ^A.  I  think  it  would  have 
been  possible. 

Q.  xou  stated  that  among  your  orders  from  the  commanding 
officer  at  the  time  he  sent  out  your  company  for  a  patrol  were  ordera 
to  gain  any  information  you  could  as  to  what  this  difficulty  was 
about  and  who  had  done  it — who  had  done  the  shooting.  Now,  at 
this  time  was  there  any  doubt  in  your  own  mind  that  the  shooting 
had  been  done  entirely  by  persons  other  than  soldiers! 

By  counsel : 

I  would  like  to  have  the  evidence  read  on  which  this  question  Is  based. 

(Assistant  judge-advocate  then  read  from  record  as  follows: 
"A.  My  orders  were  to  patrol  this  part  of  the  town  of  Brownsville 
and  to  see  if  any  of  these  men,  persons  who  were  on  pass,  had  been 
hurt  out  there  and  to  gain  any  information  I  could  as  to  what  this 
difficulty  was  about  and  who  had  done  it — who  had  done  the  shoot- 
ing.") 

By  counsel : 

We  wanted  the  whole  thing.    We  have  no  objecUou  to  tYie  ^m^^Wotu 
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By  counsel : 

I  wish  to  call  the  attention  of  the  court  to  the  fact  that  he  Is  arguing  in  sup* 
port  of  the  theory  he  purposes  to  bring  before  this  court  as  to  facts.  If  there 
is  anything  this  Judge-advocate  wants  to  bring  out  from  this  witness  he  can 
do  it  by  proper  questions.  We  object  to  the  form  of  question;  it  is  objection- 
able on  the  same  grounds  as  the  others;  it  is  going  to  sustain  a  theory  of  the 
defense.  That  information  can  be  brought  out  by  proper  questioning;  that  li 
not  a  proper  question  at  all.    We  don't  want  to  object  to  any  proper  questiona. 

By  president  of  court: 

To  save  time,  will  you  change  the  wording  of  the  question? 

Q.  Captain  Lyon,  if  you  knew  that  Dr.  Joseph  Combe  had  stated 
that  when  he  met  you  the  time  in  question  he  told  you  he  thought 
your  company  was  a  body  of  Mexicans  or  citizens  and  that  he  did 
not  say  they  were  raiders,  nor  did  any  such  thought  enter  his  mindi 
but  that  he  did  think  they  were  citizens  coming  to  join  the  indigna- 
tion meeting  on  Elizabeth  street  which  had  just  been  broken  up  by 
the  mayor,  would  you  still  be  of  the  same  opinion  as  you  are  at 
present  with  reference  to  that  conversation? 

By  counsel : 

We  object  to  that  question.  It  is  trying  to  Inject  Dr.  Joseph  Combe  into 
this  case  without  bringing  him  before  the  court  It  is  an  argument,  it  is 
argumentary,  and  it  is  objectionable  on  so  many  grounds  that  we  won't  talse 
up  the  time  of  the  court  to  state  them  further  than  to  state  it  is  objectionable 
on  the  grounds  we  have  just  stated.  This  witness,  we  take  it,  is  subject  to  the 
call  of  the  judge-advocate  at  any  time — he  was  placed  on  his  list  of  witnessea 
originally. 

By  judge-advocate: 

I  can  not  see  why  counsel  makes  such  a  point  of  the  fact  that  this  witness 
has  once  been  called  by  the  prosecution,  or  the  fact  that  his  name  once  appeared 
on  the  set  of  charges. 

By  counsel : 

We  don't  purpose  to  have  judge-advocate  on  cross-examination  interject 
new  evidence  or  interject  new  people  in  this  thing  when  he  declines  to  place 
them  on  the  stand  and  give  us  a  chance  to  cross-examine. 

By  j  udge-advocate : 

If  counsel  will  leaf  back  over  the  record  he  will  notice  the  name  of  Dr. 
Joseph  Combe  in  a  number  of  places  in  direct  examination.  This  meeting 
has  been  testified  to,  and  we  have  a  perfect  right  to  cross-examing  him  on  things 
that  took  place  at  that  time. 

By  counsel : 

By  proper  questioning. 

By  judge-advocate: 

And  we  maintain  that  the  question  Is  proper. 

By  counsel : 

Now,  may  it  please  the  court,  he  starts  out  with  an  hypothesis  that  is  not 
correct  The  only  grounds  upon  which  such  a  question  would  possibly  be 
admissible  is  to  contradict  what  this  witness  has  said,  and  he  has  not  started 
to  lay  the  ground  for  that  in  the  proper  way  at  all.  It  is  admissible  to  bring 
that  witness  up  here,  if  he  sees  fit,  to  contradict  anything  this  witness  may 
say  as  to  evidence,  but  it  is  improper  and  highly  prejudicial  to  the  rights  of 
the  defense  to  have  the  supposed  statement  of  a  man  who  was  not  called* 
never  been  in  the  case  except  by  name,  and  any  hypothetical  statement  b:^  \&»:s 
have  made  is  entirely  improper  and  prejudicial  to  the  CLetcusfe,  Wi^  'v^  <^\^sX.\ 
we  don't  object  to  any  proper  question  as  to  what  ttiat  coiiN^T«8A.\avk^^'«u 
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Q.  Not  even  of  your  own  barracks? — ^A.  No. 

Q.  Did  you  ever  hear  of  anyone  finding  any  bullet  holes  in  any  of 
the  buildings  down  there  that  apparently  were  the  result  of  the 
shooting  of  the  night  of  August  13  f — A.  I  never  did. 

Q.  Such  investigation  was  made,  however,  was  it  not? — ^A.  I  don't 
know. 

Q.  You  have  no  personal  knowledge,  either  official  or  unofficial, 
whether  the  commanding  officer  made  such  inspection? — ^A.  Of  mv 
own  knowledge,  I  know  nothing  about  it;  I  understand  that  such 
an  inspection  was  made. 

Q.  In  order  to  correct  a  mistake  in  the  record,  as  I  believe  it  to 
be,  on  page  2291  [1082]  :  "  Q.  But  it  was  more  mixed  firing  toward 
the  latter  end  of  the  shooting  than  it  was  at  the  height  of  the 
shooting;  is  that  not  so — there  were  more  rifle  shots? — A.  Yes;  I 
think  that  is  correct."  My  recollection  of  that  question  is  that  I  said : 
"  There  were  more  revolver  shots,"  and  I  wish  to  ask  you  now  which 
was  the  case? — A.  That's  my  recollection;  I  think  it  is  incorrectly 
recorded. 

Q.  Your  recollection  is  there  were  more  revolver  shots  toward  the 
end  of  the  shooting.  Is  that  not  correct? — ^A.  That's  right. 
^  Q.  Did  you  inspect  at  daylight  on  the  14th,  or  at  any  subsequent 
time,  the  vicinity  of  the  wall  where  the  men  had  been  stationed  during 
the  night  of  August  13,  to  see  whether  you  could  find  any  soiled  rags 
or  other  evidences  of  attempts  at  cleaning  guns  having  been  made? — 
A.  I  did  not. 

Q.  Did  you  ever  examine  the  garrison  road,  pr  the  vicinitj  of  the 
garrison  road,  or  the  Cowen  alley  for  evidences  of  cartridges? — 
A.  No. 

Q.  Were  you  present  on  the  morning  of  August  14  when  Mayor 
Ciombe  handed  or  exhibited  to  Major  Penrose  certain  shells,  clips,  and 
empty  cartridge  cases  that  he  said  had  been  found  or  picked  up 
early  that  morning? 

By  counsel: 

We  won't  enter  a  formal  objection  to  this,  but  it  wasn't  touched  on  in  direct 
examination. 

Q.  Were  you  present? — ^A.  I  was  present  when  Mayor  Combe,  with 
the  other  members  of  the  committee^  called  on  the  commanding  officer. 
I  was  seated  close  to  the  commanding  officer's  desk,  right  next  to^  it, 
in  fact,  but  I  saw  Mayor  Ciombe  produce  no  shells,  clips,  or  anything 
of  that  character. 

Q.  Are  you  positive  that  he  did  not? — A.  I  did  not  see  him. 

Q.  You  were  not  present  at  any  time  prior  to  the  occasion  when 
the  Citizens'  Committee  called?  The  time  to  which  I  refer  was  the 
morning  of  the  14th,  prior  to  the  visit  of  the  Citizens'  Committee, 
and  the  place,  the  commanding  officer's  office. — A.  I  wont  be  positive, 
but  I  think  I  went  over  to  the  adjutant's  office  after  the  inspection 
of  the  arms  and  ammunition  of  my  company,  and  after  taking  the 
affidavit  of  this  man  Tamayo.  ^ 

Q.  Did  Mayor  Combe  come  in  while  you  were  there  at  that  time? — 
'  A.  I  didn't  see  him. 

Q.  Would  it  have  been  possible,  at  3  o'clock  on  the  morning  of 
August  14,  or  at  the  time  when  you  were  directed  to  dismiss.  ^<5VKt 
company,  to  have  gathered  together  the  gun  racka^pu\.^3aftxcL\£L^xQ«a^ 
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BEDIRECT  EXAMINATION". 
QUESTIONS  BY  THE  ACCUSED^ 

Q.  Captain  Lyon,  you  say  your  company  formed  that  niffht  in 
front  ol  the  barracks — ^that  is,  using  the  word  front  as  relating 
toward  the  parade  ground.  Did  they  face  toward  the  officers'  quar- 
ters?— A.  The  company  was  formed  in  double  rank,  facing  outward 
from  the  barracks — ^that  is,  facing  the  officers'  quarters. 

Q.  And  the  right  of  vour  company  was  toward  the  river  or 
toward  the  western  end  of  the  barracks? — ^A.  It  was. 

Q.  Formed  in  the  usual  way,  was  it — ^usual  method  of  forming? — 
A.  It  was. 

Q.  And  when  you  moved  out  to  take  your  position,  how  did  you 
move? — ^A.  I  moved  by  the  left  flank,  in  column  of  squads. 

Q.  The  command  would  have  been  "  Squads  left,"  then? — ^A.  Yes. 

Q.,  So  that  that  part  of  your  company  that  was  on  the  right  was  a 
complete  formation,  as  far  as  you  know — ^that  is,  the  squads  to  the 
right  would  naturally  be  complete,  full  squads? 

By  assistant  judge-advocate : 

I  object  to  that  as  a  leading  question.  I  am  objecting  to  the  form  of  the 
^inestlon. 

By  counsel : 

Read  the  question,  and  we  will  change  it,  if  we  can, 

(Question  read  as  recorded.) 

By  counsel : 

We  won't  interpose  any  answer  to  the  objection. 

By  assistant  judge-advocate : 

May  it  please  the  court,  the  defense  has  frequently  objected  to  leading  qnes- 
)Uons  on  the  part  of  the  prosecution  during  cross-examination  of  a  witness 
Introduced  by  the  defense,  and  in  order  to  be  consistent  it  seems  to  me  that 
the  defense  in  the  direct  or  redirect  examination  of  its  own  witness  should 
endeavor  to  avoid,  so  far  as  may  be  within  its  power,  asking  leading  questions. 
We  will  have  to  object  to  this  question,  even  though  it  necessitates  calling  for 
a  ruling  of  the  court,  inasmuch  as  defense  will  not  change  its  form. 

By  counsel : 

We  don't  think  it  is  a  leading  question;  therefore  we  are  perfectly  willing 
for  a  ruling  of  the  court  on  it 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  judge- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  that  the  objection  is  sustained. 

(At  request  of  counsel  question  was  again  read  as  recorded.) 

Q.  Was  or  was  not  your  formation  made  in  the  usual  way  that 
night? — ^A.  It  was. 

Q.  Captain  Lyon,  what  was  the  condition  of  your  barracks  when 
you  took  possession  of  it  on  July  28  ?— A.  They  were  not  clean. 

Q.  What,  particularly,  did  you  notice  that  would  warrant  your 
making  that  statement? — ^A.  There  were  a  number  of  articles  of  old 
dothing  lying  about;  old  rags  and  a  number  of  cartridge  sh.^Us« 
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Q.  Would  or  would  you  not  have  seen  them  in  this  time  if  they 
had  been  there? 

By  assistant  judge-advocate: 

I  stiH  object  to  that  question. 

By  counsel: 

We  win  ask  for  a  ruling  of  the  court 

By  assistant  judge-advocate : 

It  has  not  been  shown  In  evidence  that  the  walls  of  this  storeroom  were 
absolutely  bare;  that  there  was  any  place  where  bandoliers  could  have  been 
hung ;  that  there  were  any  of  these  articles  of  clothing  hanging  up  where  ban- 
doliers might  have  been  concealed  below  them.  There  has  been  no  foundation 
laid  for  any  such  expression  of  opinion. 

By  counsel: 

We  will  go  ahead  and  lay  a  foundation,  then,  may  it  please  the  court 

By  assistant  judge-advocate: 

Even  after  foundation  is  laid,  it  still  remains  a  question  of  opinion,  and,  to 
the  mind  of  the  prosecution,  is  still  objectionable. 

Q.  Tell  the  court  just  what  you  did  in  checking  over  this  prop- 
erty.— ^A.  I  had  a  man  of  my  company  count  in  my  presence  tne 
various  articles  in  the  storeroom. 

Q.  What  were  they? — ^A.  There  were  mattresses,  sheets,  pillow- 
cases, and  a  few  other  articles  of  that  description ;  some  mosquito 
bars,  cuspidors. 

Q.  Were  all  these  things  moved  so  you  could  see  all  the  property 
that  was  in  the  storeroom? — ^A.  Every  article  was  moved  from  ite 
first  position  in  order  to  be  accurately  counted. 

Q.  Mattresses  were  taken  out>  at  that  time  or  not? — ^A.  The  mat- 
tresses were  taken  out  as  the  men  needed  them  for  that  night. 

Q.  And  these  other  various  articles,  were  they  taken  out  and  issued 
at  that  time  or  not? — ^A.  They  were  not  issued  at  that  time. 

Q.  But  you  made  an  official  check  up  of  all  the  property  that  was 
in  there  at  that  time? — ^A.  I  saw  everything  that  was  in  tnere. 

Q.  Then,  I  ask,  would  or  would  you  not  nave  seen  such  a  thing  as 
two  or  more  bandoliers  of  new  ammunition  hanging  on  the  wafl  at 
that  time? 

By  assistant  judge-advocate: 

May  it  please  the  court,  I  object  The  witness  has  stated  he  saw  everything 
that  was  in  the  room.    He  has  also  stated  he  did  not  see  any  bandoliers. 

By  counsel: 

We  will  ask  for  a  ruling  of  the  court  on  it  now,  may  it  please  the  court 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  judge- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows : 

I  am  instructed  by  the  court  to  announce  that  the  objection  is  not  sustained. 

A.  I  am  certain  in  my  own  mind  that  had  they  been  there  I  would 
have  seen  them. 

S.  Doc.  402,  60-1,  pt  2 71 
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By  counsel: 

It  does  not  relate  to  the  redirect  examination,  but  we  interpose  no  objection. 

By  assistant  judge-advocate : 

May  it  please  the  court,  it  is  absolutely  pertinent  to  the  redirect  examinatioa 

By  president  of  court : 

There  has  been  no  objection  interposed.    Please  go  on. 

Q.  At  what  distance  could  you  recognize  a  man  whom  you  knew 
by  siffht  and  by  name,  that  night,  in  front  of  D  Company  bar- 
racks?— A.  And  at  the  place  the  company  was  being  formed  ? 

Q.  Yes. — A.  I  should  say,  perhaps,  4  or  5  feet. 

Q.  So  that  when  you  stated  that  every  man  was  in  his  own  place 
in  ranks  you  do  not  mean  that  of  vour  personal  knowledge  you  saw 
that  every  man  was  in  his  proper  place? 

By  counsel : 

I  object  to  that  There  has  been  no  such  testimony  to  support  the  question ; 
it  is  not  based  on  any  evidence. 

Q.  When  you  stated  that  the  formation  of  the  CQpipany  at  that 
time  was  made  in  the  usual  way,  do  you  mean  that  of  your  own  per- 
sonal knowledge  every  man  was  in  just  the  place  where  he  be- 
longed?— A.  Wlien  I  said  the  company  was  formed  in  the  usual  way, 
I  meant  simply  that  the  company  was  formed  in  double  rank  and 
with  the  right  and  left  guides— the  usual  formation  of  a  company. 

Q.  But  you  do  not  know  of  your  own  knowledge  whether  every 
man  present  was  in  the  place  that  he  ordinarily  occupied  when  the 
company  was  formed  for  drill  or  not? — A.  I  don't  know,  but  I  think 
it  highly  improbable  he  was  not.  They  fell  in  on  the  left  as  they 
came  down. 

Q.  So  they  didn't  fall  in  by  squads,  merelv  fell  in  on  the  left  of 
the  line  as  they  came  down  ? — A.  Fell  in  on  the  left  and  closed  in  on 
the  right. 

Q.  So  the  first  squad  in  its  entirety  was  not  on  the  right  of  the  line, 
then  the  second  squad  next  to  it,  and  so  on? — ^A.  The  men  as  they 
came  out  of  the  quarters  fell  in  on  the  left  of  the  company  and  closeil 
in  toward  the  right. 

Q.  I  wish  to  ask  Captain  Lyon  whether  he  cares  in  any  particular 
to  modifv  his  statement  with  reference  to  the  conversation  occurring 
between  him  and  Dr.  Joseph  Combe  early  on  the  morning  of  August 
14,  when  he  first  met  the  said  Dr.  Joseph  Combe  in  the  streets  of 
Brownsville. — ^A.  I  have  no  correction  to  make. 

EXAMINATION   BY  THE   COURT. 

Q.  Was  it  customary  in  taking  roll  call  at  Fort  Brown  to  verify 
each  man  when  his  name  was  called,  as  was  done  after  the  shooting 
that  night  in  your  company  ? 

By  counsel : 

We  will  have  to  object  to  that  question.  If  the  gentleman  formulating  it  will 
ask  the  custom  of  this  witness  as  to  his  particular  company,  we  will  not  object 

By  a  member  of  the  court : 

Mr.  President  I  asked  that  question  and  I  would  like  to  have  information 
on  that  point    The  information  I  would  like  to  get  is  this;  I  ^shqtv  NX.  \&  csoar 
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come  over  to  me,  as  summary  court  officer,  the  first  thing  in  the  morn- 
ing, and  get  this  testimony  of  his.  I  offered  the  commanding  officer 
no  adi^ice  upon  any  other  subject. 

Q.  Was  that  the  only  step,  other  than  those  ordered  by  the  com- 
manding officer  to  be  taken,  that  occurred  to  you  during  the  night  as 
fidvisable  or  necessarv  to  be  taken  in  the  interest  of  all  concerned — 
that  is,  steps  to  be  taken  that  night  until  daylight? — ^A.  Except  that 
in  the  strengthening  of  the  guard  for  the  protection  of  the  post  there 
was  nothing  else  that  struck  me  that  night  that  I  recollect  now. 

Q.  The  witness  has  testified  that  the  commanding  officer  took  cer- 
tain precautions,  or  ordered  certain  precautions  to  be  taken,  by  issu- 
ing certain  orders  in  regard  to  the  guard  during  the  night,  in  regard 
to  the  inspection  of  guns  in  the  morning,  and  the  verification  of 
ammunition,  sending  of  patrols  about  the  post.  Did  the  witness 
consider  any  other  steps  should  be  taken  at  that  time  in  the  interest 
of  all  concerned  ? — ^A.  I  did  not. 

Q.  While  you  were  inspecting  your  guns  in  the  early  morning  of 
August  14  did  you  notice  a  carriage  pass  along  the  road  in  front  of 
your  barracks?  If  so,  state,  if  you  can,  who  were  in  that  carriage. — 
A.  I  can  not  be  absolutely  certain,  but  to  the  best  of  my  recollection, 
wjiile  I  was  either  inspecting  the  rifles  of  my  company  or  a  few  oi 
the  rifles  of  B  Company,  Doctor  Combe  and  his  brother  drove  in 
through  the  gate  and  came  around  that  road  on  the  way  to  the 
hospital. 

Q.  Did  the  affidavit  of  Tamayo  bear  out  his  statements  to  you 
made  that  night,  and  did  his  manner  and  tone  that  night  impress 
you  at  all  that  he  was  telling  the  truth?— A.  The  affidavit  taken 
before  me  the  next  morning  was  the  same  in  substance  as  what  he 
had  told  me  just  after  the  shooting  or  when  I  spoke  to  him  about  it. 
His  manner  during  the  Aight,  when  I  talked  to  him,  was  to  me — ^it 
was  apparent  that  he  was  frightened,  and  that  he  was  sincere  in  what 
he  was  saying. 

RECROSS-EXAMINATION. 
QUESTIONS    BY    THE    ASSISTANT    JUDOE-ADVOCATE. 

Q.  Was  there  anything  that  came  to  your  notice  that  night — ^that 
is,  was  brought  to  your  notice  by  other  people,  other  than  Tamayo's 
and  Private  Howard's  statement — that  made  you  believe  that  the 
soldiers  had  not  taken  part  in  the  shooting? — ^A.  The  quartermaster- 
sergeant  of  my  company,  when  I  first  went  to  the  company  from 
my  quarters,  told  me  that  the  shooting  was  from  the  town  into  the 
post ;  that  the  first  shots  came  from  in  rear  of  B  Company — the  first 
sh^ts  he  heard — from  a  green  house;  I  don't  know  who  lives  there. 
That  was  one  of  the  thin^  that  induced  me  to  believe  the  people 
of  the  town  were  shooting  into  the  post. 

Q.  By  the  green  house  do  you  mean  the  house  shown  on  the  map 
at  the  corner  of  Elizabeth  street  and  the  garrison  road,  or  the  one 
at  the  corner  of  the  alley  and  the  garrison  road  ? — A.  I  don't  remem- 
ber whether  on  the  comer  or  not,  but  it  was  nearer  the  alley;  not 
the  one  on  Elizabeth  street. 

Q.  Was  this  sergeant's  name  McCurdy  ? — A.  No. 

Q.  What  was  his  name? — ^A.  Thomas  J.  Green. 
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come  over  to  me,  as  summary  court  officer,  the  first  thing  in  the  morn- 
ing, and  get  this  testimony  of  his.  I  offered  the  commanding  officer 
no  adi^ice  upon  any  other  subject 

Q.  Was  that  the  only  step,  other  than  those  ordered  by  the  com- 
manding officer  to  be  taken,  that  occurred  to  you  during  the  night  as 
cdvisable  or  necessary  to  be  taken  in  the  interest  of  all  concerned — 
that  is,  steps  to  be  taken  that  night  until  daylight? — ^A.  Except  that 
in  the  strengthening  of  the  guard  for  the  protection  of  the  post  there 
was  nothing  else  that  struck  me  that  night  that  I  recollect  now. 

Q.  The  witness  has  testified  that  the  commanding  officer  took  cer- 
tain precautions,  or  ordered  certain  precautions  to  be  taken,  by  issu- 
ing certain  orders  in  regard  to  the  guard  during  the  night,  in  regard 
to  the  inspection  of  guns  in  the  morning,  and  the  verification  of 
anmiunition,  sending  of  patrols  about  the  post.  Did  the  witness 
consider  any  other  steps  should  be  taken  at  that  time  in  the  interest 
of  all  concerned? — ^A.  I  did  not. 

Q.  While  you  were  inspecting  your  guns  in  the  early  morning  of 
August  14  did  you  notice  a  carriage  pass  along  the  road  in  front  of 
your  barracks?  If  so,  state,  if  you  can,  who  were  in  that  carriage. — 
A.  I  can  not  be  absolutely  certain,  but  to  the  best  of  my  recollection, 
while  I  was  either  inspecting  the  rifles  of  my  company  or  a  few  oi 
the  rifles  of  B  Company,  Doctor  Combe  and  his  brother  drove  in 
through  the  gate  and  came  around  that  road  on  the  way  to  the 
hospital. 

Q.  Did  the  affidavit  of  Tamayo  bear  out  his  statements  to  you 
made  that  night,  and  did  his  manner  and  tone  that  night  impress 
you  at  all  that  he  was  telling  the  truth? — ^A.  The  affidavit  taken 
before  me  the  next  morning  was  the  same  in  substance  as  what  he 
had  told  me  just  after  the  shooting  or  when  I  spoke  to  him  about  it. 
His  manner  during  the  Aight,  when  I  talked  to  him,  was  to  me — it 
was  apparent  that  he  was  frightened,  and  that  he  was  sincere  in  what 
he  was  saying. 

RECROSS-EXAMINATION. 
QUESTIONS    BY    THE    ASSISTANT    J UDOE- ADVOCATE. 

Q.  Was  there  anything  that  came  to  your  notice  that  night — ^that 
is,  was  brought  to  your  notice  by  other  people,  other  than  Tamayo's 
and  Private  Howard's  statement — that  made  you  believe  that  the 
soldiers  had  not  taken  part  in  the  shooting? — ^A.  The  quartermaster- 
sergeant  of  my  company,  when  I  first  went  to  the  company  from 
my  quarters,  told  me  that  the  shooting  was  from  the  town  into  the 
post;  that  the  first  shots  came  from  in  rear  of  B  Company — the  first 
sh^ts  he  heard — from  a  green  house ;  I  don't  know  who  lives  there. 
That  was  one  of  the  things  that  induced  me  to  believe  the  people 
of  the  town  were  shooting  into  the  post. 

Q.  By  the  green  house  do  you  mean  the  house  shown  on  the  map 
at  the  corner  of  Elizabeth  street  and  the  garrison  road,  or  the  one 
at  the  corner  of  the  alley  and  the  garrison  road  ? — A.  I  don't  remem- 
ber whether  on  the  comer  or  not,  but  it  was  nearer  the  alley;  not 
the  one  on  Elizabeth  street. 

Q.  Was  this  sergeant's  name  McCurdy  ? — ^A.  No. 

Q.  What  was  his  name? — A,  Thomas  J,  Greea, 
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correct? — ^A.  No;  he  didn't  tell  me  all  that,  I  dont  remember  as 
he  gave  me  his  complete  route.  As  I  recall  it,  he  simply  told  me  he 
ran  around — ^went  around  with  his  mule  and  cart — ^between  D  and  B 
Company  barracks,  over  in  that  general  direction;  in  front  of  D 
Company  barracks  and  the  administration  building. 

Q.  When  was  it  you  saw  Howard  and  investigated  his  story? 
Was  that  before  or  after  you  made  this  patrol? — ^A.  That  was  after  I 
made  the  patrol,  while  my  company  had  fallen  out  and  were  resting 
on  the  grass  near  the  east  end  of  my  quarters. 

Q.  This  was  after  you  had  talked  with  Tamayo,  was  it  not? — ^A.  I 
don't  recall  whether  before  or  after. 

Q.  There  was  nothing  happened  that  you  can  fix  that  definitely 
in  your  mind  ? — ^A.  No ;  I  can  only  fix  my  conversation  with  Howard 
and  where  it  was. 

Q.  Was  that  conversation  with  Howard  before  or  after  Major 
Penrose's  conversation  with  Mayor  Combe,  or  was  it  during  it? — 
A.  It  was  after  Mayor  Combe  had  come  into  the  garrison  with  me. 
I  don't  know  whether  he  and  Major  Penrose  were  still  conversing  or 
not 

REDIRECT  EXAMINATION. 
QUESTIONS  BY  THE  ACCUSED. 

Q.  You  were  the  second  in  command  at  that  time,  were  you  not. 
Captain  Lyon? — A.  I  was. 

Q.  As  I  understand  the  purport  of  your  answer  to  the  court,  aside 
from  the  importance  of  having  the  evidence  of  Tamayo  before  he 
could  be  prejudiced  by  other  parties,  you  considered  the  steps  taken 
by  Major  Penrose  as  commanding  officer  all  that  were  necessary  and 
proper  under  the  conditions? — ^A.  I  did. 

The  court  then  took  a  recess  until  2  o'clock  p.  m.,  at  which  time  the 
members  of  the  court,  the  judge-advocates,  the  accused,  his  counsel, 
and  the  reporter  resumed  their  seats. 

Lieut.  Harry  G.  Leckie,  a  witness  for  the  defense,  upon  being 
duly  sworn,  testified  as  follows : 

DIRECT  EXAMINATION. 
QUESTIONS    BY    THE    JUDOE-ADVOCATO. 

Q.  Please  give  your  name,  your  rank,  and  your  present  station. — 
A.  Harry  G.  Leckie;  second  lieutenant,  Twenty-sixth  Infantry;  Fort 
Sam  Houston,  Tex. 

Q.  Do  you  know  the  accused  ?  If  so,  please  state  who  he  is. — A.  I 
do,  sir.    Major  Penrose,  Twenty-fifth  United  States  Infantry. 

QUESTIONS  BY  COUNSEL  FOR  THE  ACCUSED. 

Q.  Were  you  ever  stationed  in  Brownsville,  Mr.  Leckie? — A.  Yes, 
sir. 

Q.  Tell  the  court  when. — A.  From  the  6th  day  of  September,  1903, 
until  June  2,  190G. 
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Q.  Yes,  sir. — ^A.  The  only  thing  that  intervened  was  an  orange  tree 
in  the  yard  across  from  the  Leahy  Hotel. 

Q.  Well,  you  didn't  point  to  tne  yard  of  the  Leahy  Hotel.  Will 
you  go  over  and  locate  that? — ^A.  (Indicating.)  Here  is  the  Leahy 
Hotel 

Q.  Now,  where  was  that  tree? — A.  (Indicating  on  map.)  About 
here. 

Q.  Now,  about  where  was  that  tree  with  regard  to  the  interval 
that  you  put  your  hand  on? — ^A.  That  tree  was  right  there,  sir  (in- 
dicating) . 

Q.  That  is  the  interval?  Between  what  two  houses  did  you  have 
that  pointer,  Mr.  Leckie? — A.  That  is  between  the  Cowen  house, 
sir,  and  the  house  rented  by  Mrs.  Leahy  here  on  the  corner. 

Q.  Is  that  house  rented  by  Mrs.  Leahy  extended,  or  is  it  the 
Leahy  House,  also? — A.  Yes,  sir;  that  is  the  original  Leahy  Hotel; 
and  since  then  she  has  rented  this  house — at  least,  the  rooms  in  this 
house. 

Q.  Now^  is  that  all  you  could  see  from  that  window? — ^A.  Yes, 
sir;  that  is  the  only  part  you  could  see  from  that  point  down  to 
there  (indicating). 

Q.  About  how  much  of  that  is  shut  off  from  that  tree  ? — A.  None 
of  the  upper  portion.  These  two  corners  are  shut  off  by  the  house 
(indicating) ;  that  tree  is  not  high  enough ;  it  comes  just  a  little  bit 
below  the  railing. 

Q.  Now,  how  much  could  you  see  from  the  third  window  of  the 
house? — A.  From  the  third  window  you  could  see  from  about  the 
center  up  to  there  (indicating) — about  half  of  the  porch. 

Q.  That  was  the  western  end  of  the  barracks? — A.  Yes,  sir, 

A  member: 

I  would  like  to  ask,  if  there  Is  no  objection  to  this,  what  time  of  the  day 
or  night  this  was? 

A.  I  made  two  examinations,  sir;  one  time  about  between  10  and 
11,  and  the  last  time,  I  think,  about  half  past  4  or  5  in  the  afternoon, 
all  in  the  daytime.  I  went  up  there  at  night  and  could  see  nothing, 
because  it  was  too  dark ;   there  were  no  lights  in  the  building  at  aU, 

Q.  Now,  will  you  point  out  what  you  can  see  from  the  window 
next  to  the  alley  you  told  us  about — if  you  will  point  it  out? — ^A. 
The  window  next  to  the  alley,  I  could  see  about  10  or  12  feet  of  the 
west  corner  of  the  upper  porch  from  that  window  (indicating). 

Counsel  for  the  accused : 

(Indicating  about  10  feet  of  the  west  end  of  B  Company  barracks,  on  the 
north  side,  upper  porch.) 

(The  witness  resumed  his  seat.) 

Q.  I  am  going  to  ask  you  to  go  to  the  board  again;  I  want  to 
bring  out  something  else.  Mr.  Leckie,  I  want  you  to  tell  the  court 
what  there  is  on  the  west  side  of  that  alley  between  the  place  marked 
"  road  "  on  that  map,  which  is  really  Fifteenth  street,  and  the  Cowen 
corner? — A.  I  understand;  from  here  (indicating)  to  this  corner 
(indicating). 

Q.  Yes;  I  want  to  know  what  kind  of  fences,  if  any,  are  there? — 
A*  From  here  there  is  a  paling  fence. 


Mar.  19, 1907.]  AFFRAY  AT  BROWNSVUjIiB,   TEXAS.  1113 

prove  the  fact  that  shot  holes  were  there  originally.  So  we  Introduce  this  man 
to  describe  these  shot  holes.  He  was  sent  there  for  that  purpose  and  they  were 
identified  by  a  person  living  in  the  house,  and  it  is  clearly  relevant.  Is  the  only 
way  in  which  we  can  come  at  it,  and  to  deprive  us  of  that  privilege  shuts  out 
from  any  defense  at  all  in  regard  to  the  matter.  If  we  can  not  show  that  in 
that  way,  then  we  would  have  to  go  and  find  somebody  that  was  on  the  ground 
at  that  particular  minute,  and  that  is  clearly  absurd.  It  is  not  necessary  to  do 
anything  more  than  to  state  such  a  proposition ;  in  other  words,  these  holes  there 
now  having  been  proven  in  evidence,  we  have  the  right  to  offer  all  sorts  of 
expert  testimony  by  people  who  have  examined  them  as  to  where  they  were 
fired  from,  etc. 

The  judge-advocate: 

I  confess,  may  it  please  the  court,  that  I  am  unable  to  analyze  and  grasp  the 
sophistry  of  counsel.  I  call  the  attention  of  the  court  to  the  fact  that  we  at- 
tempted to  put  upon  the  stand  my  good  filend  and  assistant  Judge-advocate,  Mr. 
Fitch,  for  the  purpose  of  proving  certain  things  about  certain  shot  holes  in  the 
Yturria  house.  Mr.  Fitch  went  there  with  Mrs.  Yturria,  and  that  testimony 
was  ruled  out  by  the  court  Now,  I  ask  you,  may  it  please  the  court.  If  there  is 
any  difference  between  that  class  of  testimony  which  we  attempted  to  introduce 
at  that  time  and  the  testimony  attempted  to  be  put  before  the  court  at  this 
time?  This  witness  testifies  that  he  had  gone  to  the  house  of  Mr.  Garza  with 
Mrs.  Garza.  We  do  not  know,  as  a  matter  of  fact,  that  there  is  any  Mrs. 
Garza ;  she  has  not  been  before  this  court ;  we  do  not  know  that  the  bullet  holes 
he  (the  witness)  saw  are  the  ones  testified  to  by  Mr.  Garza  before  this  court 
last  month. 

Counsel  for  the  accused : 

They  have  been  proven  by  this  prosecution,  and  we  expect  the  witness  to 
so  identify  those  bullet  holes  that  the  prosecution  itself  will  admit  they  are 
the  same  bullet  holes.  Now,  to  say  that  we  can  not  go  and  examine  these 
premises  afterwards  seems  to  me  to  absolutely  shut  out  any  defense  by  us 
whatever.  If  the  court  will  remember,  an  oflScer,  Major  Blocksom,  was  sent 
down  there  to  investigate  that  matter,  and  when  he  came  to  the  question  of  the 
identification  of  the  shot  holes  in  the  Co  wen  house  we  got  up  and  objected  to 
Major  Blocksom's  going  into  that,  because — and  the  objection  was  tenable — 
it  had  not  been  proven  at  that  time  that  any  holes  were  made  there  that 
night  and  that  morning,  and  we  still  think  that  the  ruling  of  the  court  allowing 
that  evidence  under  those  circumstances  was  erroneous.  But  as  I  stated  Just 
now,  after  it  is  once  established  that  those  holes  were  made  there,  if  you  are 
going  to  shut  out  this  sort  of  evidence  here,  the  evidence  of  men  who  have 
gone  and  examined  it,  properly  identifying  the  holes  so  established  in  evidence, 
then  we  might  just  as  well  say  we  have  no  defense  to  offer  here  at  all.  We  have 
got  to  sit  down  and  accept  as  true  the  evidence  of  men  on  this  witness  stand 
who  admit  it  is  their  purpose  to  sustain  the  allegation  of  that  representation. 
It  can  not  be  contended  for  a  moment  that  we  are  going  to  be  shut  out  from 
any  possible  chance  to  examine  the  place  in  which  this  is  alleged  to  have 
occurred;  certainly  not.  It  is  an  entirely  different  proposition,  I  submit,  to 
attempt  to  prove.  In  the  first  place,  that  the  shot  holes  were  made  there,  from 
proving  the  nature  of  those  holes  after  it  has  been  proven  in  evidence  that  they 
were  made. 

The  judge-advocate : 

It  is  diflacult  for  the  prosecution  to  understand  why  it  is  that  while  Mr.  Garza, 
who  is  a  resident  of  Brownsville,  and  testified  to  that  fact  upon  the  stand, 
why  didn't  this  witness  get  Mr.  Garza  and  connect  his  testimony  with  the 
bullet  holes  which  were  testified  about  on  the  stand?  Why  go  there  and  get 
some  third  person  of  whose  existence  the  court  Is  absolutely  Ignorant,  to  Indicate 
these  alleged  bullet  holes?  We  object  to  any  testimony  by  this  witness  about 
any  allefrod  bullet  holes  shown  to  him  by  a  person  of  whose  existence  the  court 
is  entirely  Ignorant 

A  member: 

Before  the  court  Is  cleared,  I  would  like  to  ask  that  the  testimony  be  read 
over  In  regard  to  Lieutenant  Fitch's  visit  to  BrownsvUVe,  «ltv<\.  \Xvfe  x\:\\wj,  Q't 
the  court 
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The  president: 

I  will  ask  the  reporter  to  kindly  read  the  question  and  answer. 

(The  reporter  read  the  question  and  answer.) 

Counsel  for  the  accused : 

May  I  make  Just  one  further  remark?  I  wish  to  ask  the  court  in  the  first 
place  to  examine  our  objection  in  reference  to  Major  Blocksom's  testifying  In 
regard  to  these  holes  in  the  Cowen  house.  Now,  to  make  clearer  to  the  court 
our  position  in  regard  to  Mr.  Fitch,  our  objection  to  his  testimony,  putting  It 
into  legal  phraseology,  was  that  they  were  attempting  to  prove  the  existence 
of  a  fact  by  means  of  hearsay  testimony.  The  prosecution  was  attempting  to 
prove  by  a  man  sent  down  there  six  months  after  the  event — ^who  was  not 
there — that  certain  bullet  holes  were  made  in  a  house  six  months  before;  there 
was  not  a  scintilla  of  evidence  showing  from  original  source  that  this  evidence 
was  there;  that  these  evidences  of  shot  marks  were  there,  by  any  competent 
evidence ;  therefore,  all  that  he  had  to  say  at  that  time  was  hearsay.  Now,  the 
same  thing  applied  to  Major  Blocksom's  testimony — it  was  hearsay.  He  was 
there  sometime  after  the  thing  occurred.  Now,  there  has  been  proved  by  the 
husband  of  this  woman  and  others — by  Major  Blocksom — ^went  into  It — ^the  fact 
of  those  bullet  holes,  and  we  made  to  that  an  objection,  as  I  recall  it,  because  It 
had  not  been  proven  that  the  shot  holes  were  there,  and  we  placed  it,  as  we 
contended,  mark  you,  upon  an  entirely  different  basis.  It  is  not  proving  tbe 
original  fact,  it  is  examining  that  original  fact  that  has  once  been  established 
in  evidence,  by  witnesses  who  have  gone  there  and  who  are  competent  to  ex* 
amine  and  tell  you  fully  and  frankly  all  about  these  shot  holes. 

Assistant  judge-advocate: 

May  it  please  the  court.  Major  Blocksom  went  into  that  house  in  company 
with  Mr.  Garza,  and  I  believe  his  testimony  shows  he  (Garza)  had  previously- 
testified  on  this  stand  as  a  witness  with  reference  to  the  time  the  shots  were 
tired  that  caused  these  bullet  holes,  and  the  fact  that  the  house  had  been  shot 
into  when  the  holes  had  been  made  had  been  proven  by  this  Mr.  Garza,  and  It 
was  in  his  company,  if  I  am  not  greatly  mistaken,  that  Major  Blocksom  made 
his  inspection.  He  was  not  relying  upon  some  third  party  who  had  not  ap- 
j)eared  before  the  court  or  who  was  not  afterwards  summoned  before  the  court 
for  the  identification  of  these  bullet  holes. 

Counsel  for  the  accused: 

We  do  not  dispute  that  fact    Our  statement  is  in  regard  to  the  Cowen  houseu 

The  judge-advocate: 

The  best  answer  I  think  to  the  remarks  of  counsel  will  be  to  read  the  testi- 
nioijy  of  Lieutenant  Fitch,  which  has  been  called  for  by  a  member  of  the  court. 

(The  judge-advocate  then  read  from  the  proceedings  on  page  97 
1 50]  of  the  record,  beginning  with  the  question :  "  Q.  Will  you  please 
give  your  name,  rank,  and  present  station,"  etc.?) 

The  president : 

I  would  like  to  know,  for  my  information,  before  we  close  the  court,  whether 
these  particular  shot  holes  were  identified  and  marked  on  the  photograph  sub- 
mitted in  evidence  to  the  court. 

The  judge-advocate: 

No,  sir ;  there  is  no  picture  of  the  Garza  house  before  the  court ;  I  have  none 
m  my  possession. 

Counsel  for  the  accused : 

May  it  please  the  court,  I  think  the  Judge-advocate  has  either  missed  tbe 
point  of  this  objection  or  else  he  is  confusing  the  court  My  understanding  of 
the  point  of  difference  behveen  this  objection  and  the*  one  made  to  the  testi- 
mony of  Mr.  Fitch  is  simply  this:  We  objected  to  the  introduction  of  tbe 
evidence  from  Mr.  Fitch  and  the  hearsay  testimony  of  Mra.  Yturria,  of  tbe 
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bnllet  holes  existing  in  her  house  at  the  time  Mr.  Fitch  made  bis  examination* 
as  applying  to  the  bullet  boles  made  there  on  August  13,  and  that  clearly 
appears  in  the  objection  read  by  the  judge-advocate.  This  particular  objection 
that  is  being  made  by  the  prosecution  now  is  to  our  introduction  of  testimony 
in  regard  to  the  examination  of  certain  bullet  holes  in  the  Garza  house — not  any 
bullet  holes  made  there  on  August  13,  but  certain  bulletholes  existing  there  at 
the  time  of  the  examination.  It  was  on  that  particular  point  that  Major 
Blocksom's  testimony  was  admitted.  He  was  allowed  to  testify  to  certain  bullet 
holes  in  a  certain  house  in  Brownsville — not  bullet  holes  made  on  the  13th  of 
August,  and  we  do  not  necessarily  admit  that — but  he  was  competent  to  testify 
to  his  investigation  and  that  the  bullet  holes  existed  at  the  time  he  made  the 
Investigation.  So  this  witness  is  competent  to  testify  to  certain  bullet  holes 
existing  at  the  time  he  made  the  examination. 

The  judge-advocate : 

So  much  stronger  then  Is  the  objection ;  if  the  defense  is  not  willing  to  admit 
that  the  bullet  holes  upon  which  the  testimony  Is  based  were  made  upon  the 
13th  of  August,  then  so  much  stronger  do  we  object  to  any  further  testimony 
upon  this  subject  as  being  Irrelevant  and  Immaterial. 

Counsel  for  the  accused : 

I  said  he  did  not  necessarily  admit  they  were  made  on  the  13th  of  August 

The  judge-advocate: 

I  will  Insert  In  my  remarks  the  word  "  necessary." 

A  member : 

There  was  request  made  by  the  defense,  which  has  not  been  brought  out 
yet.  In  regard  to  the  objections  made  when  Major  Blocksom's  testimony  was 
introduced. 

Counsel  for  the  accused : 

Yes,  sir ;  in  regard  to  the  marks  in  the  Cowen  house. 

The  president : 

Yes ;  I  will  ask  that  that  evidence  be  read. 

The  judge-advocate : 

I  read  now  from  page  1238  [583] : 

(The  judge-advocate  then  read  from  the  proceedings  on  page  123& 
[583],  beginning  with  the  question:  "  Q.  At  the  time  of  the  August 
inspection,  did  you  go  into  the  house  of  one  Louis  Cowen  ?  ") 

After  the  testimony  had  been  read  counsel  for  the  accused  stated : 
That  states  our  position  exactly. 

The  accused,  his  counsel,  the  reporter,  the  witness,  and  the  judge- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows : 

I  am  Instructed  by  the  court  to  announce  the  decision  that  the  objection  Is 
not  sustained.    The  question  will  be  answered. 

(The  reporter  read  the  question  and  answer,  as  follows:  "Q.  Who 
was  with  you  when  you  examined  those,  and  who  showed  you  the  shot 
marks.  Mr.  Leckie? — A.  The  wife  of  the  man  who  lives  in  the 
house. ') 

Q.  Tell  the  court  where  those  shots  were,  Mr.  Leckie  ? — A.  Shall  I 
point  them  out,  sir  ? 

Q.  Yes. — A.  (Indicating  on  map.)  One  shot  was  right  there  near 
the  ground,  sir  (indicating) — one  shot  near  the  ground,  in  6  inches 
of  the  floor  and  about  14  inches  from  the  corner  oi  \JAfc  Vvcswsfe.     fe^x^- 
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other  shot  struck  the  front  of  the  house  on  Fourteenth  street,  about 
10  or  12  feet  from  the  comer— from  that  comer  (indicating), 

Q.  Indicating  the  northwest  corner  of  the  house?— A.  Yes,  sir; 
struck  in  the  foundation 

Q.  The  northeast  corner,  I  beg  vour  pardon. — A.  The  northeast 
corner;  yes,  sir — stmck  in  the  foundation,  about  10  or  12  inches  from 
the  pavement. 

Q.  Where  was  that  shot  evidently  fired  from,  Mr.  Leckie? — ^A. 
Which  one,  sir? 

Q.  The  last  one  you  just  pointed  out,  the  one  that  struck  in  the 
Fourteenth  street  side  of  the  house. — A.  It  struck  in  this  direction, 
sir  (indicating). 

Q.  About  the  mouth  of  the  alley  and  Fourteenth  street? — ^A.  Yes, 
sir. 

Q.  AVhere  was  the  other  shot  fired  from,  the  one  on  the  alley  side  of 
the  house? — A.  That  shot  was  fired  about  from  the  Cowen  back  gate, 
about  60  feet  from  the  mouth  of  the  alley. 

Assistant  judge-advocate: 

May  it  please  the  court,  this  witness  is  not  qualified  as  an  expert,  and  expert 
testimony  has  already  been  introduced  to  show  that  he  could  not  tell  from 
these  bullet  holes  from  which  direction  these  shots  were  fired,  could  not  locate 
even  approximately  the  position  of  the  flrer ;  and  If  this  witness  has  not  been 
shown  to  have  been  an  expert  in  the  matter  of  bullet  holes,  to  give  his  opinion, 
it  seems  to  me,  is  not  proper  at  this  time. 

Counsel  for  the  accused : 

We  have  no  reply  to  make.  We  were  going  to  go  on  and  say  on  what  lie 
bases  his  statement,  may  it  please  the  court,  so  the  court  may  determine  thai 
whether  it  is  correct. 

Assistant  judge-advocate: 

Is  the  witness,  may  I  ask,  introduced  as  an  expert? 

Counsel  for  the  accused : 

I  have  not  laid  any  foundation  as  an  expert;  no,  sir. 

Assistant  judge-advocate: 

Then,  any  opinions  he  may  render  in  this  case  are  not  the  opinions  of  Mm 
expert.  Is  that,  may  I  ask  the  court — is  that  what  the  court  understands  bf 
counsel's  remarks,  that  this  witness  is  not  introduced  as  an  expert? 

Counsel  for  the  accused : 

I  would  like  to  have  the  record  read. 

(The  reporter  read  the  record  of  the  preceding  remarks  of  coun- 
sel.) 
Q.  Did  you  trace  the  course  of  that  bullet,  Mr,  Leckie  t — ^A.  Tes> 

sir. 
Q.  Tell  the  court 

The  judge-advocate: 

May  it  please  the  court,  it  seems  to  me  this  Is  manifestly  unfair — ^wben  w% 
interpose  an  objection  to  a  question,  and  then  for  counsel  to  go  on  and  Mk 
several  questions  without  objection  being  ruled  upon.    It  is  manifestly  unfair. 

Counsel  for  the  accused : 

We  changed  the  question ;  dropped  that  question  for  a  moment,  and  changed 
it,  and  so  announced.  I  did  not  intend  to  do  anything  whate?er  In  reganl  to 
that,  but  merely  to  ask  if  he  traced  it 
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The  judge-advocate: 

Then,  may  It  please  the  court,  our  objection  stands  for  nil.  Counsel  called 
the  attention  of  the  court  yesterday  to  the  fact  that  the  assistant  Judge-advo- 
cate ignored  certain  remarks  and  objections  of  his,  and  he  commented  upon 
the  discourteous  treatment.  And  I  think  now  that  we  are  entitled  to  as  much 
courtesy  as  the  defense. 

Counsel  for  the  accused : 

And  you  shall  have  the  same,  sir. 

The  president: 

Will  the  reporter  please  read  the  question? 

(The  reporter  read  the  question  and  answer,  as  follows :  "  Q.  Did 
you  trace  the  course  of  that  bullet,  Mr.  Leckie  ? — A.  Yes,  sir.") 

The  judge-advocate: 

It  seems  to  me  that  the  question  and  answer  ought  to  be  disregarded  by  the 
court  as  evidence.    We  are  entitled  to  a  ruling  upon  that  question. 

Counsel  for  the  accused : 

I  did  not  take  into  consideration  that  the  question  was  answered,  but  I 
announced  distinctly  that  we  would  drop  that  and  proceed  with  another  queB- 
tion. 

The  judge-advocate: 

Do  I  understand  the  counsel  to  mean  that  the  question  as  answered  should 
not  be  considered  as  evidence? 

Counsel  for  the  accused : 

We  have  no  objection  to  Its  being  stricken  out.  I  had  forgotten  that  the 
question  was  answered,  but  I  said  I  would  drop  it,  and  approached  the  matter 
from  another  direction.  I  will  ask  the  reporter  to  read  the  last  question  and 
the  answer. 

(The  reporter  read  the  question  and  answer,  as  above.) 
Q.  Tell  the  court  what  you  found  as  to  the  course  of  that  bullet. — 
A.  Well,  sir,  I  placed  a  wire  rod  where  the  bullet  entered,  a  wire  rod 
through  where  the  bullet  went  out,  and  then  went  on  the  outside  and 
took  the  line  of  the  rod,  the  direction  in  which  it  was  pointed* 
Q.  And  from  this  did  you  determine  the  apparent-— - 

Assistant  judge-advocate: 

I  object  to  that. 

Counsel  for  the  accused : 

Let  me  finish  the  question,  will  you,  please? 

The  president: 

Let  the  counsel  finish  the  question. 

Q.  Did  you  from  this  determine  the  apparent  direction  from  which 
the  shot  was  fired  or  the  firing  point? 

Assistant  judge-advocate: 

I  object  to  that  question  on  the  ground  that  the  defense  has  already  intro- 
duced expert  testimony  here  to  try  and  show  that  nothing  definite  can  be  told 
by  lining  in  the  points  of  entrance  and  exits  of  bullets  through  various  mate- 
rials; that  bullets  are  deflected  to  such  a  degree  that  it  is  impossible  to  deter- 
mine even  approximately  the  flring  point — the  direction  of  the  firing  point — 
and  inasnmcli  as  that  was  brouglit  out  by  expert  testimony,  I  think  that  no 
witness  who  has  not  qualified  as  an  expert  should  go  on  the  stand  and  be 
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allowed  to  testify  as  a  wltDCSS  on  such  point  for  the  side  that  but  a  few  days 
ago  endeavored  to  bring  out  the  fact  that  by  the  bullet  holes  nothing  could  be  . 
told  of  the  direction  In  which  the  bullet  came. 

CJoiinsel  for  the  accused : 

We  have  no  reply  to  that,  may  It  please  the  court 

The  accused,  his  counsel,  the  reporter,  the  witness,  and  the  judge- 
advocates,  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  that  the  objection  is  sustained. 

Q.  Did  you  find  any  other  bullet  holes  in  that  house? — ^A.  No,  sir. 

Q.  Did  you  examine  that  side  of  the  house  carefully? — ^A.  Yes,  sir. 

Q.  Did  vou  take  any  other  steps  to  ascertain  whether  any  other 
shot  holes  had  been  fired  into  that  house — ^buUet  holes  made  into  that 
house? — A.  I  examined  the  whole  house,  sir,  all  over,  and  found  no 
other  bullet  holes. 

Q.  Did  you  examine  the  Cowen  hoii?e? — A.  Yes,  sir. 

CI.  Did  vou  find  any  bullet  holes  in  that? — A.  Yes,  sir. 

Q  In  what  part  of  the  house? — A.  They  were  in  the  back  part  of 
the  house,  sir — they  entered  from  tho  baclc  of  the  house  and  the  side. 

Q.  Point  out  where  those  shots  were  fired  into  the  Cowen  house. — 
A.  (Indicating  on  map.)  All  the  shots  that  I  could  find,  sir,  en- 
tered from  this  window  on  the  side  next  to  the  alley,  the  back  window 
and  the  second  window  from  the  back  of  the  house,  except  one  went 
into  the  casing  right  by  the  side  of  the  side  window,  down  about  a 
foot  upon  the  window. 

Q.  What  window  was  that?  The  window  on  that  back  room 
there? — A.  That  was  the  last  window  on  this  side,  sir  (indicating) ; 
right  there,  sir,  about  there  (pointing). 

Q.  All  of  them  entered  from  the  back  of  the  house,  then  ? — ^A.  All 
of  them  went  into  that  window  (indicating)  and  this  window  (indi- 
cating). 

Assistant  judge-advocate: 

I  object  to  that.  I  think  the  witness  stated  that  the  bullets  entered  from  the 
back  anil  then  corrected  himself  and  said  from  the  side. 

A.  No,  sir;  I  said  the  bullets  entered  this  win(Jow  here  (indi- 
cating), and  also  the  second  window  on  the  back — ^the  last  window 
next  to  the  alloy,  and  the  second  window  back  from  the  alley,  with 
the  exception  oi  one,  which  went  into  the  casing  of  this  window  (in- 
dicating) about  a  foot  up  from  tho  sill. 

Counsel  for  the  accused : 

I  would  like  to  ask  the  court  If  by  that  nillng  we  are  precluded  from  asking 
this  witness  to  trace  the  course  of  these  bullets,  because  1  shall  certainly  get  a 
TuUnp  If  that  Is  not  the  ruling  already.  Do  I  understand  the  ruling  of  the 
court  to  maintain  that  we  can  not  trace  the  direction  of  these  bullets? 

The  president: 

Not  at  all— not  as  I  understand  It 

Counsel  for  tho  accused: 

I  will  proceed  with  that  understanding. 

Q.  Mr.  Lockie,  did  you  examine  that  house  carefully!— A.  Yes,  ar. 
Q.  Were  you  in  company  with  anyone? — ^A.  Yes,  sir. 
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Q.  Were  you  shown  all  the  bullet  holes  that  were  in  the  house? — 
A.  Yes,  sir. 

Q.  By  the  inhabitants? — A.  Yes,  sir. 

Q.  By  whom;  tell  us? — A.  By  Mr.  Cowen,  in  the  morning,  and  his 
wife,  one  of  his  daughters,  and  nis  son  Harold — the  oldest  boy ;  and 
in  the  afternoon  bv  Mrs.  Cowen,  Mrs.  Leahy,  and  one  of  his  daugh- 
ters— next  to  the  oldest  daughter. 

Q.  Were  there  any  shots  at  all  in  front  of  that  house? — A,  None 
that  I  could  find,  sir. 

Q.  None  entered  in  front  at  all? — A.  Not  that  I  could  find,  sir, 
at  all. 

Q.  Were  there  any  shots  that  you  found  in  the — did  you  find  any 
shots  in  the  annex  to  the  Leahy  Hotel,  what  is  called  the  Leahy 
house? — ^A.  I  found  one  shot,  sir. 

Q.  Where  was  that? — ^A.  (Indicating  on  map.)  This  building 
here,  sir,  up  high,  about  9  or  10  feet  from  the  ground  (pointing) — 
came  in  from  that  direction,  sir,  about  there. 

Q.  Was  that  the  original  entrance  there,  Mr.  Leckie  ? — ^A.  No,  sir ; 
that  came  through  the  Leahy  house — through  the  Cowen  house,  I 
mean,  to  correct  myself. 

Q.  Were  there  any  shots  at  all  in  the  Leahy  Hotel  ? — ^A.  I  saw  one, 
sir. 

Q.  Where  was  that? — A.  That  was  up  high,  on  the  back  part  here 
(indicating),  in  the  brick  work. 

Q.  On  the  side  toward  the  alley? — A.  Yes,  sir;  up  high;  10  or 
12  feet  (pointing). 

Q.  That  is  the  only  shot  you  found  anywhere  in  the  Leahy  Hotel  ? — 
A.  That  is  the  only  one  I  found,  sir. 

Q.  Will  you  tell  the  court  whether  there  is  any  doorway  on  the 
southwest  end  of  the  Garza  house — that  side  there — the  alley  side  ?— 
A.  There  are  two  windows  there,  sir ;  there  is  no  door. 

Q.  Are  there  any  steps  there  of  any  kind  ? — A.  No,  sir. 

Q.  What  is  there  from  the  southeast  corner  of  the  Garza  house — 
standing  along  the  alley  there — is  there  a  fence  there  or  not? — 
A.  Yes,  sir. 

Q.  If  so,  what  kind  of  a  fence? — A.  A  high  board  fence,  sir. 

Q.  I  mean  on  the  northeast  now ;  the  northeast  portion  of  the 
Cowen  alley — there  is  a  high  board  fence  there  from  the  Cowen  house 
along  back  toward  Fifteenth  street,  isn't  there  ? — ^A.  You  mean  along 
here  (indicating)  ? 

Q.  No ;  I  mean  on  the  Garza  side. — A.  From  that  little  house  there 
(indicating),  to  the  Garza  side,  sir,  is  a  high  board  fence. 

Q.  Now,  what  is  the  nature  of  the  ground  along  by  that  board 
fence  there? — A.  Well,  where  the  wasfons  have  been  going  through 
it  is  worn  on  each  side — there  is  a  little  mound  there  about  8  inches 
high  where  the  wagons  have  worn  the  center  of  the  road  down. 

Q.  Yon  say  that  is  grass,  or  what  is  it? — A.  No,  sir;  it  is  just  soil. 

Q.  Is  there  any  slope  to  it;  if  so,  what  kind  and  which  direc- 
tion?— A.  It  has  a  slope  toward  the  road,  sir. 

Q.  Well,  is  it  a  steep  or  an  abrupt  slope? — A.  Well,  it  is  not  a 
very  steep  slope. 

Assistant  judge-advocate: 

May  it  please  the  court,  unless  counsel  will  Inform  wa  \9\i^\.  \>a^  xswcv^-^fe  <5lt 
this  testinionj^  is,  any  testimony  as  to  what  the  gtoxMid  \xi  XXi^iX.  «\\^"^  Ns^  ^"v. 
S,  Doc.  402,  60-1,  pt  2 72 
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present,  it  seoms  to  iiie,  is  absolutely  irrelevant  unless  it  is  shown  to  be  in  tUo 
same  eouditiou  that  it  existed  on  August  13. 

Counsel  for  the  accused : 

We  do  not  claim  that  the  conditions  are  the  same. 

Q.  Is  there  any  sidewalk  of  any  kind  along  there? — A.  No,  sir. 

Q.  Toll  us  the  course  of  the  bullets  that  you  traced  in  that  Cowen 
house,  Mr.  T^eckie? — A.  The  course  of  the  bullets  in  the  Cowen  house, 
sir? 

Q.  Yes ;  take  each  of  them  up  and  trace  them  as  near  as  you  can 
recollect  them. — A.  Well,  the  bullet  that  entered  in  the  casing  of 
this  last  window,  the  bullet  that  entered  into  the  casing  here  (in- 
dicating), went  through  this  room  (indicating)  and  struck  this 
second  room  here  (indicating),  and  then  hit  the  wall  and  went  into 
the  front  room,  which  entei*s  from  the  street.  The  other  bullets 
went  through  a  great  many — one  through  this  partition  (indicat- 
ing), some  went  on  through  and  struck  the  annex  to  the  Leahy  Hotel, 
and  others  went  through  the  casing  here  and  went  into  glass  about 
the  wardrobe,  about  there  (indicating),  in  that  room.  Most  of  them, 
sir,  lod<red  in  this  partition  (indicating)  across  this  end  of  the  house. 

Q.  That  is  the  southeastern  end  of  the  house,  the  end  farthest  from 
the  alley? — A.  Yes,  sir;   the  end  facing  the  river. 

Q.  Did  you  examine  the  alleged  shot  marks  in  the  Tillman 
saloon  ? — A.  Yes,  sir. 

Q.  Did  you  extract  a  bullet  from  any  one  that  was  alleged  to  have 
been  shot  into  that  saloon? — A.  Yes,  sir. 

Assistant  judge-advocate: 

May  it  please  the  court,  there  may  be  a  considerable  number  of  bullet  hoK^ 
in  the  Tillniau  saloon;  it  is  a  saloon  in  Brownsville,  and  there  may  have  been 
other  shots  there  some  time,  and  unless  the  bullet  holes  are  Identified  more 
particularly  we  shall  object  to  that. 

Q.  Did  3'ou  examine  these  bullet  holes  that  you  have  just  spoken 
of  that  were  alleged  to  have  been  made  there  on  the  night  of  the  13th 
of  August  last  ? — A.  Yes,  sir. 

Q.  Did  you  extract  any  bullet  among  those  that  were  alleged  lo 
have  been  shot  there? 

Assistant  judge-advocate: 

I  object  to  that  unless  the  witness  first  shows  the  foundation  for  the  state- 
ment tliat  the  bullets  that  made  these  holes  were  fired  on  the  night  of  August 
13.    There  has  been  nothing  brought  out  so  far  to  identify  these  ballet  hole:*. 

Counsel  for  the  accused : 

The  point  about  this  thing  Is,  these  were  alleged  to  have  been  fired.  A  great 
deal  of  evidence  has  be<'n  offere<l  here  by  the  prosecution  on  tliat  particular 
point,  and  those  were  the  bullet  holes  that  we  aslced  about.  Perhaps  if  the 
judge-advocate  will  indicate  in  what  way  he  wants  us  to  further  substantiate 
this,  we  may  he  able  to  do  It  without  closing  the  court  We  are  perfectly 
willing  to  do  it. 

As.si.stant  judge-advocate : 

May  it  please  the  court,  the  witness  stated  he  examined  the  ballet  holes 
that  were  alleged  to  have  been  fired  there  on  the  night  of  August  13,  but  aa  to 
who  made  the  allegations  nothing  has  been  said  before  the  court. 

Q.  Tell  us  who  showed  you  those  bullet  holes. — ^A,  Mr.  Tillman, 
sir. 
Q.  Tlic  owner  oi  tVve  ^blVoohI — K.  X^.j«a* 
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Q.  He  pointed  them  out  to  you,  did  he? — ^A.  Yes,  sir. 

Q.  Now,  I  will  repeat  my  question.  Did  you  at  any  time  extract 
a  bullet  from  those  that  were  alleged  to  have  been  fired  on  the  night 
of  August  13? 

Assistant  judge- advocate: 

We  object  to  that  question  being  answered  unless  it  has  been  shown  definitely 
that  the  bullet  that  was  extracted  by  the  witness  was  undoubtedly  fired  on 
the  night  of  August  13,  by  the  testimony  of  some  one  who  was  there  that 
night  who  knew  that  particular  bullet  hole  was  not  there  on  the  evening 
of  the  13th  prior  to  the  shooting,  and  that  it  was  found  there  the  next  morn- 
ing, and  that  the  bullet  that  was  extracted  by  Mr.  Leckie  was  without  doubt, 
and  beyond  a  doubt,  the  game  bullet  that  was  fired  in  there  on  the  night  of 
August  13  at  the  time  in  question.  And  it  seems  to  me  that  any  evidence  of 
any  bullet  extracted  by  the  witness — either  by  this  witness  or  any  other  wit- 
ness— is  absolutely  irrelevant  unless  it  first  be  shown  that  that  bullet  must 
have  been  fired  on  that  night,  and  shown  beyond  a  doubt. 

Counsel  for  the  accused : 

Now,  I  simply  call  the  court's  mind  to  the  fact  that  Major  Blocksom  some 
months  afterwards  extracted  a  bullet  that  was  alleged  to  have  been  shot 
there  that  night,  and  wa^  allowed  to  testify  to  it,  in  the  Yturria  house.  I 
have  no  further  reply  to  make. 

Assistant  judge-advocate: 

I  wish,  before  the  court  is  closed,  to  call  the  attention  of  the  court  to  the 
fact  that  Major  Blocksom,  in  the  Yturria  house,  dug  out  a  bullet,  if  I  am  not 
greatly  mistaken,  in  the  presence  of  both  Mr.  Garza  and  Teofilo  Martinez,  the 
caretaker,  one  of  whom  was  in  the  house  at  the  time  the  bullets  entered,  and 
the  other  of  whom  inspected  the  house  the  following  morning,  and  in  that  way 
the  time  that  the  bullet  entered  was  fixed;  but  in  this  present  Instance  there 
is  absolutely  nothing  to  show  by  whom  the  alle;?ation  was  made  to  the  witness 
that  the  bullet  was  fired  on  the  night  of  the  13th  of  last  August  It  might  have 
been  fired,  so  far  as  any  evidence  produced  this  afternoon  by  anyone  shows, 
at  any  other  time  before  or  since.  It  is  absolutely  unidentlfled,  and  any  testi- 
mony from  the  witness  on  that  point  will  be  most  strenuously  objected  to  by 
the  prosecution  until  proper  means  are  taken  to  identify  the  buUct  first 

Counsel  for  the  accused : 

Now,  as  he  recalled  the  court's  recollection  to  the  Yturria  house — as  I  under- 
stand, ihere  has  not  been  a  man,  woman,  or  child  who  was  shown  to  have  been 
in  the  Yturria  house  that  night 

Judge-advocate : 

There  has  been,  may  it  please  the  court 

Counsel  for  the  accused : 

Just  a  moment  There  was  a  man,  to  wit,  Teofilo  Martinez,  I  think  his  name 
was,  who  was  sleeping  on  the  upper  back  porch,  but  who,  you  will  recall,  hied 
himself  hence,  and  went  down  into  a  brick  place  and  concealed  himself  until 
the  following  morning.  I  think  the  testimony  will  bear  me  out  in  that  Mr. 
Yturria,  the  owner,  certainly  was  not  there.  Now,  this  particular  case  stands 
on  all  fours  with  that,  as  we  understand  it  Here  is  Mr.  Tillman,  who  was 
unquestionably  in  his  house  that  night,  and  who  examined  these  shot  marks 
with  as  much  intelligence  as  Teofilo  Martinez,  and  who  certainly  is  as  com- 
petent to  point  out  the  shot  holes  of  the  bullets  fired  that  night  as  Teofilo 
Martinez. 

Assistant  judge-advocate: 

The  witness,  Teofilo  Martinez,  testified  before  the  court,  if  I  am  not  greatly 
mistaken,  that  the  day  before  the  shooting  there  were  no  bullet  marks,  n!vl  the 
morning  after  the  shooting  he  examined  the  house  and  found  these  bullet 
marks.  And  Mr.  Tillman  certainly  appeared  before  this  court  as  a  wltnesk-s*, 
and  there  is  no  t^^stimony  pointing  out  the  certain  \oeaUo\i  ol  \>Cife«fe  ^S«£VQ\2e»  \Bk 
the  Tillman  saloon,  other  than  that  brought  out  by  "Ma^ot  'BVoeY.^^Ta., 
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Counsel  for  the  accused : 

And  we  put  this  witness  on  all  fours  with  Major  Blocksom. 

Assistant  judge-advocate: 

But  Major  Blocksom  insix»otetl  the  Yturria  house  in  company  with  the  care- 
taker, who  testified  here  before  the  court  that  the  bullet  holes— the  same  ones 
that  Major  Blocksom  inspected — were  the  result  of  shots  fired  on  the  night  of 
August  13;  and  Mr.  Tillman  has  not  done  so;  the  bullet  that  Mr.  Leckle 
picked  up  has  not  been  identified  by  anyone. 

Judge-advocate: 

And  furthermore,  may  it  please  the  court,  Mr.  Tillman,  abont  whom  an 
analogy  has  been  drawn  as  to  Teofilo  Martinez,  it  has  been  testified  before  this 
court  that  Mr.  Chace  and  Mr.  Bodin  saw  Mr.  Tillman  come  around  the 
corner  of  Thirteenth  street,  going  for  his  home  just  as  last  as  he  could  before 
any  shots  were  fired  into  his  saloon.  The  analogy  is  not  the  same,  because 
Martinez  testified  he  stayed  there  until  he  realized  that  the  soldiers  were 
making  it  too  hot  for  him  to  stay  there  with  safety. 

Counsel  for  the  accused : 

Doesn't  it  api)ear  in  Mr.  McDonners  testimony  that  Mr.  Tillman  went  down 
to  his  saloon  in  company  with  Mr.  McDonnel  on  the  same  night? 

Judge-advocate: 

After  the  shooting  was  over ;  yes,  sir. 

Counsel  for  the  accused : 

And  isn't  it  true  that  Major  Blocksom  was  allowed  to  testify  as  to  the  shot 
holes  in  this  particular  plact*.  and  is  practitally  on  all  fours  with  this  witness? 
I  think  so.    We  have  no  further  argument 

The  accused,  his  counsel,  the  reporter,  the  witness,  and  the  judge- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  being 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  that  the  objection  is  not  sustained. 
The  question  will  be  answered. 

Counsel  for  the  accused: 
Please  read  the  question. 

(The  reporter  read  the  question,  as  follows:  "  Q.  Did  you  yourself 
at  any  time  extract  a  bullet  from  those  that  were  alleged  to  have  been 
fired  on  the  night  of  the  13th  of  August?  ") 

Counsel  for  the  accused: 

I  will  cliange  that  question.    Make  It,  "  into  that  house."    Let  ns  hear  how 

it  r(»ads  now. 

(The  ropoii:er  read  the  question  as  amended,  as  follows:  "Q,  Did 
3'ou  yourself  at  any  time  extract  a  bullet  from  those  that  were  allefi;ed 
to  have  l)een  fired  on  the  night  of  the  13th  of  Au^st  into  that 
house?;') 

A.  The  only  bullet  that  I  extracted  was  from  a  post  in  fFont  of 
Crixell  Brothers  saloon. 

Q.  AVhere  is  that,  with  reference  to  this  Tillman  saloon? — ^A*  Well, 
Mr.  Theophile  Crixell  and  some  others 

Q.  A\'here  was  this  post,  I  asked,  with  respect  to  the  Tillman 
saloon?  —A.  Oh,  this  post? 

Assistant  judge-advocate: 

I  interpose  tlie  objection  that  there  has  been  no  evidence,  I  believe^  ■bowuv 
that  a  bullet  struck  or  lodged  Vn  qjij  v^cX  Q^\»\dft  ot  this  house. 
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Counsel  for  the  accused : 

There  is  evidence,  may  it  please  the  court,  by  Major  Blocksom  that  a  shot 
passed  through  this  house,  and  we  purpose  to  show  that  this  particular  shot  is 
alleged  to  have  passed  through  the  door,  passed  directly  across  the  street 

Assistant  judge-advocate : 

I  think  Major  Blocksom  testified,  it  appears,  that  he  does  not  know  where 
that  bullet  lodged ;  he  testified  that  one  bullet  went  through,  but  I  think  that 
the  point  of  lodgment  was  not  stated,  and  therefore  a  bullet  that  is  picked  up 
some  eight  or  nine  months  afterwards,  out  of  a  post,  as  I  understand  it,  which 
is  in  the  street  and  in  some  building  other  than  that  which  has  been  testified 
to  as  having  been  fired  into,  is  not  relevant  The  court  Just  ruled  that  this 
testimony  was  relevant  in  that  the  fact  that  Tillman*s  saloon  had  been  shot 
into  had  been  established,  but  if  the  witness  dug  a  bullet  out  of  some  post 
which,  as  I  understand  it,  is  outside  of  this  saloon,  and  across  the  street,  near 
some  other  saloon,  it  is  not  relevant,  and  I  appeal  to  the  record,  so  far  as 
Major  Blocksom's  testimony  is  concerned ;   we  have  it  here. 

Counsel  for  the  accused : 

As  I  understand,  this  question  has  been  passed  on  already,  practically — ^the 
place  of  the  bullets  that  were  alleged  to  have  been  fired  into  the  Tillman 
saloon. 

Judge-advocate : 

Now,  If  this  question  is  allowed,  may  it  please  the  court,  what  is  to  prevent 
counsel  from  going  on  and  saying,  "  Did  you  go  over  to  Matamoros?  Did  you 
see  a  house  over  there  with  a  bullet  in  it?"  And  then  go  on  with  the  same 
line — that  this  was  a  bullet  fired  out  of  a  Mexican's  gun,  fired  into  the  alley 
in  the  rear  of  Tillman's  saloon.    I  think  the  question  is  absurd* 

Assistant  judge-advocate: 

May  it  please  the  court,  on  page  1244  [5801  of  the  record  of  this  present 
court-martial,  in  the  direct  examination  of  Major  Blocksom,  are  the  following 
questions  and  answers: 

(The  assistant  iudge-advocate  then  read  from  the  proceedings  on 
page  1244  p8^,  beginning  with  the  question,  "Did  you  have  occa- 
sion to  visit  officially  Mr.  Tillman's  saloon  ?  "  and  ending  with  the 
answer,  "  I  don't  know,  except  from  hearsay,  where  one  of  them 
went,  and  I  don't  know  actually  where  any  of  them  went.") 

Assistant  judge-advocate: 

Now,  may  it  please  the  court,  the  bullet  dug  out  by  this  witness  was  not 
identified  by  Major  Blocksom,  who  testified,  as  I  have  just  read,  that  he  did  not 
follow  up  the  course  of  aay  of  these  bullets,  and  did  not  know  actually  where 
any  of  them  lodged,  and  only  knew  from  hearsay  where  one  of  them  lodged. 

Counsel  for  the  accused : 

Now,  may  it  please  the  court,  we  understand,  mark  you,  that  the  court  has 
passed  on  this  question,  and  If  we  go  into  that  on  direct  examination  as  to 
where  these  bullets  lodged  with  Major  Blocksom,  why  can  we  not  go  on  with 
it  with  Mr.  Leckle?  That  is  our  position.  We  have  no  further  argument  to 
make. 

Assistant  judge-advocate: 

May  it  please  the  court,  Major  Blocksom  made  this  inspection  Immediately 
after  the  shooting,  where  the  bullet  holes  In  the  woodwork  would  appear  fresh, 
and  the  investigation,  as  conducted  by  the  witness,  was  made,  it  appears,  nine 
months  afterwards,  and  the  bullet  which  he  dug  out,  although  it  was  doubtless 
alleged  to  him  that  It  was  fired  that  night,  possibly  it  was  not  fired  on  that 
night,  though  he  himself  may  have  acted  in  perfect  good  faith  in  the  matter; 
and  that  Is  our  contention,  that  the  bullet  which  he  dug  out  may  possibly  be  a 
bullet  that  was  not  fired  on  the  night  of  August  13b 
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Q.  So  this  lead  you  extracted,  you  extracted  in  small  pieces,  did 
you  ? — A.  Yes,  sir. 

Q.  It  bore  no  resemblance  to  a  bullet  when  you  took  it  out — it  was 
mostly  filings  and  cuttings? — ^A.  Yes,  sir;  that  is  right. 

Q.  Did  you  weigh  these  ? — ^A.  No,  sir. 

Q.  Are  you  prepared  to  state  that  this  bullet  or  pieces  of  lead  that 
you  extracted  from  this  hole  could  not  have  come  equally  as  well 
irom  a  .30-caliber  Springfield  cartridge,  such  as  used  for  guard  pur- 
poses in  the  United  States  Army,  and  was  then,  equally  as  easy  as 
it  could  have  been  a  lead  bullet  from  a  .44  or  .45  caliber  revolver? — 
A.  It  could  have  been.  I  would  like  to  give  my  reasons  for  stating 
why  I  thought  it  was  a  .44  or  .45,  though. 

Assistant  judge-advocate: 

We  have  no  objections,  except  that  this  witness  has  not  qualified  as  an  ex- 
liert  In  the  matter  of  bullets.  He  merely,  as  I  understand  him,  with  a  brace 
and  bit  extracted  a  large  number  of  small  lead  filings  and  cuttings,  and  I  do 
not  see  how  anyone,  even  though  he  is  an  expert,  can  give  an  opinion  as  to 
what  kind  of  gun  the  bullet  was  fired  from  unless  he  has  something  to  go  by  be- 
sides a  small,  or  large,  number  of  very  small  filings. 

Counsel  for  the  accused: 

I  would  like  to  call  the  court's  attention  to  the  fact  that  that  is  argument 
The  question  is,  the  witness  has  asked  to  explain  his  answer.  The  court  has 
ruled  many  times  that  he  has  a  right  to  do  so. 

A.  I  do  not  want  to  give  an  opinion;  just  my  reasons  for  be- 
lieving it  was  a  .44  or  .45. 

The  President: 

The  witness  can  explain  his  answer. 

A.  The  reason  I  think  it  was  either  a  .44  or  .45  was  on  account  of 
the  size  of  the  hole  where  it  entered  the  post. 

Q.  Isn't  it  a  fact  that  this  bullet  passed  through,  to  the  best  of  your 
belief,  other  substances  before  it  reached  this  post? — ^A.  That  I  can 
not  state. 

Q.  You  do  not  know,  then,  whether  this  bullet  had  become  de- 
formed in  any  manner  while  it  was  en  route  from  the  muzzle  of  the 
piece  from  which  it  was  fired  to  the  point  where  it  finally  lodged 
and  from  which  you  dug  it  out? — A.  I  can  not  say.  It  may  have 
been  fired  very  straight;   I  don't  know. 

Q.  How  far  into  the  wood  had  this  bullet  gone? — A.  The  piece 
of  wood  was  about  2  inches  thick — it  was  a  2  by  4,  and  about  2  inches 
thick — and  it  didn't  go  through.  I  should  judge  it  went  about  IJ 
inches.    You  could  stick  a  pencil  in  there. 

Q.  Only  about  1§  inches? — ^A.  Yes,  sir. 

Q.  Now,  is  it  not  a  fact  that  where  a  bullet  is  fired  from  the  or- 
dinary .45  revolver  or  rifle  with  the  ordinary  lead  bullet,  or  whether 
fired  from  the  regular  Springfield  rifle,  that  the  bullet  in  either  case 
would  penetrate  in  1 J  inches  of  wood  unless  the  bullet  had  previously 
had  its  progress  impeded? — A.  I  can  not  say  about  the  rifle.  I  have 
seen  cases  where  the  .44  would  not  go  through  2  inches  of  wood.  The 
rifle,  I  do  not  know. 

Q.  So  the  only  reason  you  have,  then,  for  stating  that  this,  in  your 
opinion,  was  a  .44  or  .45  caliber  lead  bullet  was  the  size  of  the  nole, 
the  entrance  into  the  wood  ? — A.  The  size  of  the  hole^  bullet^  ^\s$k 
amount  of  lead. 
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Q.  But  you  have  just  stated  that  the  amount  of  lead  in  the  .45 
pistol  cartridge  and  the  United  States  Springfield  guard  ammuni- 
tion is  just  about  the  same?— A.  Not  in  the  ordinary  .45,  but  in  the 
.45  Army  Special,  as  they  term  it— 220-grain  bullet. 

Q.  But  vou  didn't  weigh  these  filings?— A.  No,  sir. 

Q.  You  "do  not  know  whether  you  got  all  of  them  out  or  not? — ^A. 
No  sir. 

Q.  Are  you  prepared  to  state  here  that  the  point  of  the  augur  did 
not  merely  dig  out  the  lead  from  the  inside  ot  the  steel- jacketed  bul- 
let?— A.  Yes,  sir;  we  cut  the  hole  out  entirely,  so  if  there  had  been 
any  steel  jacket  there  we  would  have  found  it. 

Q.  There  was  no  steel  jacket  there? — A.  There  was  no  steel  jacket 
there. 

Q.  And  you  have  no  means  of  knowing  what  that  bullet  passed 
through  before  it  reached  there? — A.  I  have  not,  sir. 

Q.  Or  whether  the  jacket  was  torn  oflf  in  mid-air,  as  often  hap- 
pens? 

Counsel  for  the  accused : 

V^e  object  to  that.  It  has  not  been  shown,  and  this  witness  has  not  admitted 
that  this  often  happens. 

Assistant  judge-advocate: 

May  it  please  the  court,  a  numl>er  of  witnesses  have  already  been  introduced 
by  the  defense  to  show  that  steel- jacketed  .30  caliber  Springfield  rifle  bullets 
very  often  in  passing  through  different  substances  have  their  Jackets  either 
torn  or  ripped,  so  as  to  be  entirely  or  partially  oflT. 

Counsel  for  the  accused : 

We  admit  that.  We  do  not  admit  that  happens  in  going  through  the  air — 
that  is  what  we  object  to,  and  we  object  to  the  question  in  that  form. 

Q.  Do  you  know  of  your  personal  knowledge  when  that  bullet  was 
fired  into  that  post? — A.  I  do  not,  sir. 

Q.  With  reference  to  the  Cowen  house  and  the  bullet  marks 
thereon,  most  all  of  the  bullets  apparently  entered  the  house — ^the 
southeast  corner  of  the  house — did  they  not? — A.  Do  you  object  to 
my  going  to  the  map  before  I  answer? 

Q.  No,  sir. — A.  (Indicating  on  the  map.)  I  will  show  you  here: 
The  bullets  entered  from  the  last  window  on  the  alley  side  and  from 
the  second  window  on  the  back  of  the  house  from  the  alley,  and  one 
bullet  went  into  the  casing  of  the  window  on  the  alley  side. 

Q.  There  were  some  shot  holes  in  the  high  wooden  fence  just  oppo- 
site the  Cowen  house,  weren't  there,  on  the  alley  side? — A.  I  found 
one  shot,  sir. 

Q.  The  rest  of  the  shots  had  apparently  been  fired  at  sufficient  ele- 
vation to  clear  the  fence  ? — ^A.  Yes,  sir. 

Q.  You  do  not  know,  however,  whether  that  fence  was  the  one 
that  was  there  at  that  time,  except  from  its  appearance? — A.  That  is 
all,  sir. 

Q.  When  you  spoke  of  some  of  these  bullets  having  entered  the 
Cowen  house  from  the  back,  did  you  mean  to  jgive  or  create  the  im- 
pression that  the  shots  must  have  been  fired  by  some  one  standing 
directly  in  the  rear  of  the  Cowen  house?— A.  I  don't  know  what  im- 
pression the  court  got 
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Q.  Did  you  intend  to  convey  that  impression? — A.  I  mean  to  state 
that,  in  my  opinion,  from  where  the  shots  struck  the  house  they  were 
fired  from  the  rear. 

Q.  AU  of  them?— A.  All  of  them. 

Q.  And  from  the  alley  in  the  immediate  vicinity  of  the  house? — 
A.  Yes,  sir;  the  alley  known  as  the  Co  wen  alley. 

Q.  By  the  way,  why  did  you  visit  Brownsville,  Mr.  Leckie,  on  this 
last  occasion  ? — A.  I  was  ordered  down  there,  sir. 

Q.  Do  you  know  why? — A.  Yes,  sir.  To  investigate  the  trouble 
that  happened  there  on  the  13th  of  last  August. 

Q.  Do  you  know  how  you  happened  to  Be  ordered  down  there? — 
A.  Why,  no,  sir.  The  department  commander  ordered  me.  I  do  not 
know  how  he  came  to  order  me,  or  anything  of  that  kind. 

Q.  Unless  your  instructions  were  confidential,  I  wish  you  would 
state  to  the  court  what  your  orders  were  to  do  when  you  got  there. 
If  they  were  confidential  at  all,  why,  of  course,  we  will  not  ask  this 
question? — A.  I  do  not  consider  they  were  confidential.    They  were 

g'ven  to  me  just  as  the  evidence  I  have  given  here  indicates — ^to  trace 
ese  shots  the  best  I  could ;  to  see  what  part  of  the  barracks  could  be 
seen  from  the  Leahy  windows — the  upper  windows. 

Q.  What  else? — A.  To  make  an  inspection  of  the  Tillman  saloon. 
Q.  Anything  else  that  you  recall? — A.  And  to  see  if  Ellison  was 
in  jail — ^if  he  was  still  held  there,  and  why.    That  is  about  all  that  I 
remember,  sir. 

Assistant  judge-advocate: 

We  have  no  further  questions. 

Counsel  for  the  accused : 

We  have  just  one  question  about  a  matter  that  I  want  to  make  sure  that  I 
am  correct  in  my  understanding  of. 

REDIRECT   EXAMINATION. 
QUESTIONS   BY   COUNSEL   FOR  THE   ACCUSED. 

Q.  You  stated  that  from  the  first  window  upstairs  in  the  Leahy 
house — and  by  first  window  I  mean  the  window  toward  the  alley. — 
A.  Yes,  sir. 

Q.  That  you  could  not  see  any  other  barrack  other  than  the  part 
of  B  barracks  that  you  describea? — A.  That  is  the  only,  sir — that  is 
all. 

Counsel  for  the  accused : 

I  Just  wanted  to  know  for  sure  that  that  was  in  the  record. 

QUESTION   BY   THE   COURT. 

Q.  What  obstructed  the  view  of  the  east  end  of  B  Company  bar- 
racks from  the  third  window  of  the  Leahy  Hotel — that  is,  the  win- 
dow nearest  Elizabeth  street? — A.  (Indicating  on  map.)  You  mean 
this  window  up  here  nearest  to  Elizabeth  street? 

(The  question  was  repeated.) 

A.  You  mean  this  wmdow  here,  and  you  consider  this  as  thfe  east 
end? 
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Counsel  for  the  accused : 

Not  to-day ;  no,  sir.  We  want  to  know  where  our  witnesses  are  and  whether 
they  are  coming  or  not.  We  are  ready  to  go  on  to-morrow  morning  if  we  can 
get  the  witnesses. 

A  member: 

I  would  like  to  have  that  understood,  if  counsel  can  go  on  to-morrow 
morning? 

Counsel  for  the  accused : 

I  said  distinctly  that  we  expect  to  have  our  witnesses  here  to-morrow 
morning. 

The  president: 

I  can  see  no  harm  in  wiring  to  Washington,  to  ask  whether  the  witness  is 
there,  and  if  he  is,  to  request  that  he  be  sent  here  as  soon  as  possible  in  order 
to  avoid  delay. 

A  member: 

I  move  that  the  Judge-advocate  be  instructed  to  take  the  necessary  steps 
to  get  this  witness  as  soon  as  possible,  and  that  we  adjourn  until  10  o'clock 
to-morrow  morning. 

The  president: 

If  there  is  no  objection,  the  Judge-advocate  will  be  so  instructed  and  court 
will  now  adjourn  until  to-morrow  morning  at  10  o'clock. 

The  court  then  at  4.20  p.  m.,  adjourned  to  meet  at  10  o'clock  a.  m., 
March  20, 1907. 

Chas.E.  Hay,  jr., 
Captain^  Acting  Judge- Advocate^  Judge- Advocate, 


Headquarters  Department  or  Texas, 

San  Antonio^  Tex.^  March  20^  1907. 
The  court  met  pursuant  to  adjournment  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  of  March  19  was  dispensed  with. 
The  judge-advocate  here  addressed  the  court  as  follows : 

Before  proceeding  with  the  trial  this  morning,  I  wish  to  say  to  the  court  that 
1  have  given  due  consideration  to  the  remarks  of  counsel  made  near  the  close 
of  yesterday's  session,  in  which  he  made  some  statement  about  wishing  the  tes- 
timony of  one  Corporal  Ryan,  of  Company  I,  Twenty-sixth  Infantry,  and  at 
present  my  recollection  Is  not  clear  whether  he  made  this  statement  to  the 
court,  or  to  me  out  of  court,  but  either  way,  there  was  but  one  point  he  wanted 
to  bring  out  by  Corporal  Ryan.  I  hare  reconsidered  my  objection  yesterday 
to  having  this  admitted  on  the  part  of  the  prosecution 

By  president: 

I  understand  counsel  made  the  statement  to  the  court 

By  counsel : 

The  statement  is  of  record.  I  don't  remember  what  I  said  exactly,  but  it 
was  to  cover  one  point  about  some  ammunition  In  one  place,  and  If  the  judge- 
advocate  will  stipulate  this  in  we  will  agree  on  the  stipulation  and  submit  It 
later. 

By  the  judge-advocate: 

The  point  I  wish  to  bring  before  the  court  is  this :  Counsel  told  me  IV^svl  \fefe 
only  bit  of  evidence,  as  I  understood  It,  that  be  wtebed  to  \>T\ii%  ovjXXs^  \}o\^  ^W 
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ness  was  the  fact  that  Corporal  Ryan,  the  then  artificer  of  a  certain  company 
tlioie  at  Fort  lU'own,  in  his  hurry  to  catch  the  troop  train  that  was  ieaving 
Brownsville,  left  hanging  on  the  wall  three  bandoliers  filled  with  cartridges, 
and  I  am  i)repared  now  to  admit  that  fact,  and  Mr.  Fitch,  I  think»  wishes  to  add 
a  few  words  to  that  admission  of  ours. 

By  assistant  judge-advocate: 

As  the  Judge-advocate  stated,  we  are  willing  to  admit  that  said  Corporal 
Ryan  may  have  left  these  two  or  three  bandoliers  of  cartridges  in  his  company; 
but  if  the  defense  should  at  the  same  time  admit  that  this  storeroom  was  found 
in  an  untampered  condition,  the  locks  had  not  been  tampered  with  at  the  time 
Captain  Lyon  and  the  quartermaster-sergeant  entered  this  storeroom,  that  It 
showed  no  signs  of  having  been  broken  open  in  the  meantime.  That  is  the  only 
point  I  wish  to  bring  up ;  that  this  storeroom  apparently  looked  as  if  it  had  not 
been  tampered  with  by  any  parties  between  the  time  of  the  departure  of  the 
Twenty-sixth  Infantry  and  the  arrival  of  the  Twenty-fifth  Infantry. 

By  counsel : 

I  stated  that  we  would  agree  on  a  stipulation  as  to  this  ammunition  being 
hung  up  on  the  wall — the  story  as  it  came  to  me  was  the  storeroom  was  open. 
If  the  judge-advocate  is  not  willing  to  stipulate  it,  I  have  nothing  further  to 
s:iy.  If  he  can't  agree  on  the  terms  without — I  am  going  to  introduce  Captain 
I^y(ui,  who  was  present  when  the  storeroom  was  opened,  and  if  the  Judge-advo- 
cato  wants  to  bring  In  anything  about  its  being  locked,  I  have  no  objection — but 
the  story  as  told  to  me  was  that  the  storeroom  was  open  and  these  three  bando- 
liers were  left  hanging  on  the  wall.  If  he  is  not  willing  to  admit  it  in  that  phase 
it  is  of  no  object;  but  there  is  no  use  making  an  admission  of  a  fact  and 
then  tie  it  up  so  it  amounts  to  nothing,  and  if  he  is  not  willing  to  agree  on  a 
stipulation  we  had  better  drop  it. 

By  assistant  judge-advocate: 

As  counsel  has  Just  stated  he  is  willing  to  talk  it  over  out  of  court- 
By  counsel : 

That  is  always  the  way  stipulations  are  introduced.  It  has  Just  been  stated 
that  if  Corporal  Ryan  was  placed  on  the  stand  he  would  swear  to  so  and  so,  and 
if  the  judge-advocate  is  willing  to  agree  on  a  stipulation  I  am  willing  to  act 
on  it 

By  president  of  court: 

That  can  be  agreed  on  out  of  court 

By  counsel : 

Certainly ;  it  will  not  take  ten  minutes. 

Capt.  Samuel  P.  Lyon,  Twenty-fifth  Infantry,  a  witness  for  the 
defense,  was  recalled,  reminded  that  he  was  still  under  oath,  and  tes- 
tified as  follows: 

DIRECT  EXAMINATION. 
QUESTIONS   BY  THE  ACCUSED. 

Q.  Captain  Lyon,  I  want  to  ask  you  a  question  or  two  about  the 
interview,  at  which  you  testified  you  were  present,  between  the  com- 
mittee of  citizens  oi  Brownsville"^  and  the  commanding  officer  about 
11  o'clock  on  tlie  morning  of  August  14  last.  Did  you  have  occasion 
yourself  to  make  some  remarks  to  the  assembled  committee  and  offi- 
cers? If  so,  ieW  the  court  under  what  circumstances. — ^A.  Hie  re- 
marks of  the  committee,  made  by  Mr.  Kelly  and  Mayor  Combe, 
and  the  general  attitude  of  the  committee  gave  me  the  idea  that  they 
did  not  understand  the  position  of  the  officers  of  the  battalion  of 
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the  Twenty-fifth  Infantry  at  Fort  Brown,  and  for  that  reason  I 
asked  permission  from  the  commanding  officer  to  make  a  few  re- 
marks to  the  committee.  He  gave  me  that  permission,  and  I  said 
to  the  committee — the  exact  words  I  can't  recall — ^but  the  import 
of  what  I  said  was  that  it  appeared  to  me  that  the  gentlemen 
who  were  there  present,  representmg  the  people  of  Brownsville,  did 
not  realize  the  fact  that  there  were  none  of  tnem  or  any  of  the  citi- 
zens of  Brownsville  who  had  as  much  at  stake  in  this  matter  as  we, 
the  officers  of  the  Twenty-fifth  Infantry,  had.  That  they  appeared  to 
me  not  to  give  us  credit  for  being  willing  to  do  everything  in  our 
power  to  find  out  who  the  guilty  persons  were,  whether  they  were 
soldiers  or  citizens,  and  as  not  bemg  anxious  to  apprehend  these  men 
in  case  they  were  soldiers;  and  I  said  further  that,  unless  the  com- 
mittee would  thoroughly  understand  that  point  and  give  us  the 
credit  due  us  for  being  anxious  to  find  out  who  did  this  shooting,  that 
it  would  be  impossible  for  us  to  cooperate  successfully  in  discovering 
the  guilty  parties.    That's  about  the  gist  of  all  I  said  to  them. 

Q.  Had  you  received  any  orders  from  Major  Penrose  previous  to 
this  time  aoout  locating  the  guilty  parties  in  any  way  ?  If  so,  what 
were  they? — ^A.  In  addition  to  the  orders  regarding  the  inspection 
which  took  place  on  the  morning  of  August  14,  Major  Penrose  di- 
rected me  to  examine  every  man  in  my  company  to  see  if  I  could  dis- 
cover anything  from  their  statements,  and  to  put  these  in  such  diape 
that  they  could  be  sworn  to  as  affidavits.  Also  to  interview  my  non- 
commissioned officers  and  certain  of  the  old  and  most  reliable  soldiers 
and  try  to  impress  them  with  the  necessity  of  doing  everything  in 
their  power  to  discover  the  guilty  men  if  they  were  m  the  battalion. 

Q.  Do  you  remember  whether  this  was  previous  to  or  after  this 
interview  of  the  committee? — A.  To  the  best  of  my  recollection  this 
was  before  the  meeting  of  the  committee. 

Q.  So  that  before  the  committee  came  there  at  all  the  officers  of 
the  battalion  were  proceeding  along  these  lines  under  instructions 
from  the  commanding  officer  ? — A.  I  don't  know 

Q.  At  least  you  were? — ^A.  I  was;  yes,  sir. 

Q.  Yo\i  don't  know  of  your  own  knowledge  what  orders  had  been 
given  to  the  others? — A.  No,  sir. 

Q.  You  said  in  your  direct  examination  here  that  your  remarks 
made  to  the  assembled  committee  and  officers  were  made  after  one 
or  two — I  think  you  mentioned  Mr.  Kelly  and  Mayor  Combe — ^Rad 
made  remarks.  What  was  the  nature  of  these  remarks  made  pre- 
vious to  yours?  I  don't  want  to  know  what  they  said,  I  want  to 
know  how  they  were  made,  whether  in  the  form  of  addresses  or  in  the 
form  of  conversation? — A.  They  were  in  the  form  of  addresses. 
The  first  one  to  speak  was  Mr.  Kelly ;  he,  I  believe,  was  chairman  of 
this  committee.  1  can't  pretend  to  remember  his  exact  language,  but 
the  import  of  it  was 

Q.  I  don't  care  for  his  exact  language,  I  wanted  to  know  simply 
the  nature  or  kind  of  remarks — whether  speeches  or  general  conver- 
sation.— A.  No,  sir ;  they  were  speeches. 

Q.  Was  it  before,  during,  or  after  these  set  speeches  that  this  gen- 
eral conversation,  where  questions  were  asked,  occurred? — ^A.  To  the 
best  of  my  recollection  it  was  aft^r.  I  think  there  was  no  general 
conversation  other  than  the  ordinary  introductions  bdfoire  tbeae 
speeches  were  made  by  Mr.  KeUy  and  Mayor  Coic^ 
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Q.  And  yourself  ?— A.  Also  Major  Penrose.  '  ^ 

(The  judge-advocate  declined  to  cross-examine  the  witness.) 

Charles  H.  Madison,  a  witness  for  the  defense,  was  duly  swor 
and  testified  as  follows: 

DIRECT  examination. 
QUESTIONS  BY  THE  JUDGE- ADVOCATE. 

Q.  Please  give  your  name,  your  residence,  and  occupation. — . 

I,    .  Charles  H.  Madison;   Pittsburg,  Pa.,  No.   3925  Madison  avenu 

\M  Baltimore  and  Ohio  train  service. 

"■  Q.  Do  you  know  the  accused?    If  "feo,  state  who  he  is. — ^A.  Maj 

Penrose,  sir. 

QUESTIONS  BY  THE  ACCUSED. 

Q.  Have  you  ever  been  a  soldier  ? — A.  I  have,  sir. 

Q.  What  has  been  your  length  of  service? — ^A.  Eleven  years,  ni 
months,  and  eight  days,  sir. 

Q.  What  regiments  did  you  complete  that  service  in? — ^A.  T 
Twenty-fourth  and  Twenty-fifth  Infantry.  Last  discharge,  Twent 
fifth  Infantry,  sir. 

Q.  Did  you  ever  see  any  service  in  Cuba  in  the  Twenty-fif 
Infantry? — A.  In  Company  C,  from  the  1st  of  July  up  to  1900, 
think ;  1  was  discharged  at  this  post,  sir. 

Q.  Were  you  in  any  battles  in  Cuba? — ^A.  In  the  battle  of  \ 
Caney,  sir. 

Q.  What  company  did  you  belong  to  on  the  13th  of  Augu 
1906?— A.  C  Company,  Twenty-fif th  Infantry,  sir. 

Q.  Where  were  you  stationed? — A.  At  Fort  Brown,  Tex. 

Q.  Where  did  you  sleep  in  barracks  on  the  night  of  the  18th 
August? — A.  I  sfept  in  the  small  room  made  for  noncommission 
officers,  myself  and  another  sergeant    If  I  am  not  mistaken,  t 
south  end  of  the  quarters. 

Q.  Who  was  that  sergeant? — A.  Sergt.  Newton  Carlisle. 

Q.  Did  you  receive  any  orders  from  Sergeant  Carlisle  that  night?- 
A.  After  being  awakened  by  the  explosion  of  firearms,  the  men  beii 
confused  and  making  a  lot  of  noise.  Sergeant  Carlisle  trying  to  ke< 
tlfem  quiet,  and  some  of  the  men  calling  for  the  man  m  cnaroe  ( 
quarters,  Sergeant  Carlisle  told  me  to  go  downstairs  and  see  it  tl 
jioncommissioned  officer  in  charge  of  quarters  was  down  there  ai 
toll  him  to  come  up  and  open  the  racks,  that  the  call  to  arms  had  ba 
sounded. 

Q.  Did  you  execute  that  order? — A.  I  did,  sir. 

Q.^  Did  Sergeant  Carlisle  carry  out  that  order  you  took  to  himt- 
A.  Sergeant  Brawner  was  the  man  in  charge  of  quarters. 

Q.  I  should  have  said  Sergeant  Brawner.  Did  you  get  your  ril 
out  of  any  rack  opened  by  Sergeant  Brawner? — A.  Sergeant  Brai 
ner  went  upstairs  and  began  to  open  the  rack,  and  I  got  a  rifle  out  k 
the  first  rack  opened. 

Q.  Where  was  Major  Penrose  at  this  time?— A.  At  the  time  I  wei 
downstairs  Major  Penrose  was  standing  a  short  distance  in  froi 
of  the  company  parade,  sir,  not  very  far  from  the  steps. 
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Q.  AVhile  you  were  getting  your  rifle  from  a  rack  did  you  hear 
any  noise  in  the  quarters  of  any  racks  being  opened  in  any  other 
way  ? — A.  I  did,  sir. 

Q.  What  was  the  character  of  that  noise? — ^A.  Some  one  exclaimed, 
*'  If  you  can't  set  the  racks  open,  break  them  open,"  and  the  men 
began  to  try  to  break  the  racks  open  and  try  to  get  their  rifles,  sir. 

Q.  While  Major  Penrose  was  standing  out  there  in  the  position  you 
describe,  did  you  hear  him  give  any  orders? — A.  I  did,  sir. 

Q.  What  were  those  orders? — A.  He  gave  orders  for  the  men  to 
get  their  rifles  and  fall  in  promptly. 

Q.  Did  he  explain  how  they  were  to  get  their  rifles? — A.  If  I  am 
not  mistaken,  1  think  the  major  said,  "If  you  can't  get  them  any 
other  way,  break  the  racks  open ;  "  at  least  he  said  for  the  men  to 
get  their  rifles  and  fall  in  promptly. 

Q.  Did  you  receive  any  orders  from  Major  Penrose  that  night 
with  respect  to  any  patrol' duty? — A.  I  did,  sir. 

Q.  What  were  those  orders? — A.  Lieutenant  Grier  was  in  com- 
mand of  the  company  at  the  time,  and  called  me  personally,  and  told 
me  to  step  up  and  report  to  the  commanding  officer.  I  reported  to 
the  commanding  officer  and  he  told  me  to  take  two  men  and  make  a 
careful  patrol  around  the  hospital,  quartermaster  storehouse,  com- 
missary, and  post  noncommissioned  staff  and  report  back  to  him. 
I  made  the  patrol  and  when  I  reached  the  hospital  first-class  sergeant 
of  the  hospital  claimed  that  he  had  heard— I  asked  him  if  there  was 
any  trouble,  anyone  been  fired  into  or  anything — and  he  said  he  heard 
some  shots  passing  over  the  quarters. 

Q.  What  was  the  purpose  you  were  sent  out  for  with  that 
patrol  ? — A.  To  see  if  any  of  the  buildings  had  been  fired  into,  sir,  or 
anyone  had  been  hurt. 

Q.  In  executing  that  order  did  you  pass  by  any  sentinel's  post? — 
A.  I  passed  by  two  sentinels'  posts ;  I  went  by  No.  1  and  also  No.  4. 

Q.  Were  you  challenged  by  No.  4  ? — A.  Yes,  sir ;  I  was. 

Q.  Did  you  report  back  to  Major  Penrose  the  result  of  your  patrol 
duty? — A.  I  did,  sir. 

Q.  What  report  did  you  make  to  him? — A.  When  I  returned  I 
found  the  major  and  Captain  Lyon  and  another  man,  I  think  Mayor 
Combe,  standing  at  the  gate.  I  reported  to  the  major  that  a  first- 
class  sergeant  of  the  Hospital  Corps  claimed  that  a  few  shots  had 
passed  over  his  building  there,  and  the  major  told  me  to  report  back 
to  my  company  for  duty  to  the  company  commander. 

CROSS-EXAMINATION. 
QUESTIONS   BY  ASSISTANT  JUDGE- ADVOCATE. 

Q.  Corporal  Madison,  you  stated  that  you  slept  in  the  separate 
room  with  Sergeant  Carlisle,  in  C  Company  barracks.  Is  that 
correct? — A.  I  did,  sir. 

Q.  In  C  Company  did  the  first  sergeant  sleep  in  married  men's 
quarters  at  a  distance  of  several  hundred  yards  from  the  barraclcs  ? — 
A.  Our  first  sergeant  is  single  and  slept  in  the  quarters,  sir. 

Q'.  Did  not  all  the  sergeants  in  C  Company  have  separate  rooma 
aside  or  apart  from  the  room  in  which  the  privates  slept,  and  in 
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which  the  gun  racks  were  kept?— A.  We  sl^t  in  one  end  of  the 
quarters  in  a  small  room,  myself  and  the  chief  of  the  fourth  section, 
who  was  Sergeant  Carlisle.  *    rr»i_ 

Q.  Did  the  other  sergeants  sleep  in  separate  rooms? — ^A.  They  did, 
sir.  ,        .  .       , 

Q.  On  which  floor?— A.  In  the  upper  dormitory  m  the  main 
quarters,  sir. 

Q.  But  the  sergeants  all  slept  in  rooms  other  than  those  occupied 
by  the  corporals  and  privates?— A.  No,  sir;  there  wasn't  room 
enough  for  all  the  corporals,  but  myself  and  two  or  three  other  dif- 
ferent corporals  slept  in  with  the  sergeants. 

Q.  How  many  corporals  slept  in  the  big  squad  rooms  with  the 
privates? — A.  1  disremember,  sir. 

Q.  To  the  best  of  vour  recollection,  how  many  were  there  and  who 
were  they  by  name? — ^A.  I  can  tell  you  by  name  how  many  slept 
in  the  rooms,  and  after  that  I  can  peVhaps  figure  it  out.  I  slept  m 
the  room  with  Sergeant  Carlisle,  Corporal  O'Neil  with  Sergeant 
Brawner,  and  Corporal  Washington  m  the  room  that  Sergeant 
Harley  occupied.  The  rest  of  the  corporals  were  sleeping  out  in 
the  quarters  with  the  rest  of  the  company.     • 

Q.  How  many  corporals  were  on  duty  in  your  company  *at  that 
time? — ^A.  There  was  five;  one  was  on  furlough. 

Q.  And  three  of  the  five  corporals  slept  in  separate  rooms? — 
A.  Yes,  sir. 

Q.  Was  there  any  cori)oral  of  your  company  on  guard  that  night? — 
A.  Not  to  my  knowledge;  to  my  knowledge  there  were  not. 

Q.  So  there  should  have  be^n  two  corporals  sleeping  in  tlie  main 
squad  room  on  the  night  of  August  13  ? — A.  Yes,  sir. 

Q.  And  the  noncommissioned  officer  in  charge  of  quarters  slept 
in  a  separate  room,  Sergeant  Brawner? — A.  He  did,  sir. 

Q.  Did  you  get  your  own  rifle  when  this  rack  was  opened  ? — ^A.  I 
did  not,  sir;  I  got  a  rifle  out  of  the  first  rack  that  was  opened. 

Q.  Did  you  get  your  rifle  before  you  went  downstairs? — A.  I  got 
a  rifle  that  was  not  mine. 

Q.  I  mean  did  you  get  a  rifle  Ixifore  you  went  downstairs? — A.  I 
did  not,  sir. 

Q.  You  went  downstairs  first  and  came  back  and  got  your  rifle? —  " 
A.  Came  back  with  the  man  in  charge  of  quarters  and  got  a  rifle  out 
of  the  first  rack  he  opened,  sir. 

Q.  You  stated  something  to  the  effect  that  you  heard  Major  Pen- 
rose give  orders  for  the  men  to  get  their  rifles  and  fall  in  promptly. 
Are  you  prepared  to  swear  under  oath  tliat  you  also  heard  him  say 
to  break  the  mm  racks  open  if  they  couldn't  get  the  guns  out  any 
other  way  ? — A.  I  am. 

Q.  Or  is  that  merely  an  idea  that  has  come  into  your  mind  since? — 
A.  No,  sir;  that  is  not  an  idea  that  has  came  into  my  mind  since;  I 
am  ready  to  swear  under  oath. 

Q.  And  you  went  upstairs  then  and  got  this  rifle  out  of  the  rack 
that  was  opened?  Were  there  any  other  racks  opened  at  that  time. 
to  your  knowledge? — A.  It  was  dark  upstairs,  and  T  was  sent  down- 
stairs to  find  the  noncommissioned  officer,  and  I  found  him  and  went 
back  with  him,  and  the  rack  he  opened  was  tlie  one  I  got  the  rifle 
out  of  and  went  down  and  fell  in  line. 
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Q.  Did  jou  not  hear  any  racks  being  smashed  open  before  you  got 
back  upstairs? — ^A.  I  did  not,  sir. 

Q.  How  many  men  did  you  take  with  you  on  this  patrol? — ^A.  I 
taken  two  men,  sir. 

Q.  When  you  were  challenged  by  the  sentinel  on  No.  4  post — ^by 
the  way,  was  his  name  Private  Ash ;  do  you  know  ? — A.  I  disremem- 
ber  his  name,  sir. 

Q.  ISut  did  he  state  to  you  whether  or  not  he  had  heard  any  bullets 
coming  by? — ^A.  Well,  no,  sir;  he  did  not. 

Q.  He  didn't  make  any  claim  to  you  that  he  had  heard  bullets 
whizzing  over  his  head,  did  he? — A.  Not  to  my  recollection  at  the 
present  time,  sir. 

Q.  So  the  (Mily  person  you  met  during  your  patrol  about  the  post 
who  claimed  he  had  heara  any  bullets  was  this  sergeant  of  the  Hos- ' 
pital  Corps;  is  that  correct? 

By  associate  coimsel : 

May  it  please  the  conrt,  I  would  request  that  question  be  modified  to  accord 
to  the  fact 

Q.  Did  you  see  anyone  on  your  patrol  about  the  post,  other  than 
tlie  sergeant  of  the  Hospital  Corps 

By  associate  counsel: 

May  it  please  the  court,  he  didn*t  make  a  patrol  about  the  post 

(Witness's  answer,  last  one,  page  2393  [1133],  was  read  over.) 

Q.  When  you  were  on  this  patrol  which  was  sent  out  by  the  com- 
manding officer,  did  you  see  anyone  at  all,  other  than  the  sergeant 
of  the  Hospital  Corps,  who  claimed  that  he  had  heard  bullets? — 
A.  He  is  the  only — I  seen  him  and  some  of  the  convalescents  standing 
on  the  porch  at  the  hospital. 

Q.  But  at  no  other  place  other  than  the  hospital? — ^A.  I  went  to 
the  noncommissioned  staff  quarters  and  went  to  the  doors  and  knocked 
on  the  doors  and  awakened  some  of  them,  and  they  come  to  the  door 
and  claimed  they  had  not  heard  the  iBring. 

Q.  But  the  only  person,  however,  you  met  on  this  patrol  who 
daimed  he  heard  bullets  was  this  sergeant  of  the  Hospital  Corps; 
is  that  so? — ^A.  Indirectly  I  could  not  say,  sir,  because  the  sentry 
may  have  told  me  he  heard  them.  I  never  had  much  of  a  conversa- 
tion with  the  sentry ;  he  halted  me,  and  I  replied  it  was  a  patrol. 

Q.  The  onlv  man,  however,  you  reported  to  the  commanding  officer 
as  having  told  you  he  had  heard  bullets  was  this  sergeant  of  the 
Hospital  Corps?— A.  It  was,  sir. 

Q.  Did  you  visit  the  guardhouse  during  this  patrol? — ^A.  I  went 
past  No.  1  ^ing  out  on  my  patrol. 

Q.  You  didnx  speak  to  the  sergeant  of  the  guard  or  the  corporal 
of  the  guard  ? — ^A.  I  were  halted  oy  No.  1  and  advanced. 

Q.  Advanced  by  the  corporal  of  that  relief? — A.  Yes,  sir. 

Q.  Do  you  know  whether  that  was  Corporal  Wheeler  or  not? — 
A.  I  think  it  was,  I  am  not  sure;  I  think  he  was  on  guard  that  night. 

Q.  Corporal  Wheeler,  of  your  company  ? — A.  Corporal  Wheeler,  of 
D  Company. 

Q.  Did  he  state  to  you  at  the  time  anything  about  having  heard 
any  bullets? — ^A.  He  did  not,  sir;  I  never  asked  him  anything  con- 
cerning that. 

8.  Doc,  402,  60^1,  pt  2 73 
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By  assistant  judge-advocate: 

May  it  please  the  court,  there  are  about  30  pages  of  testimony  glveii  toy  this 
witness  a  few  days  or  weeks  ago  before  the  Senate  committee,  and  I  request  that 
the  court  either  take  a  recess — time  enough  to  enable  us  to  look  that  over 
and  see  whether  he  has  made  any  statements  on  the  stand  here  inconsistent 
with  previous  statements — or  else  they  allow  the  witness  to  be  excused  now 
without  further  continuing  the  cross-examination,  but  reserving  the  right  to 
recall  him  this  afternoon.  ^ 

By  associate  counsel: 

May  it  please  the  court,  I  think  that  is  a  most  unusual  request  and  I  see 
no  reason  why  it  should  be  granted.  This  man  had  given  certain  definite 
testimony  before  this  court  and  has  been  turned  over  to  the  prosecution  to 
exercise  their  right  to  cross-examine  him  on  that  testimony.  They  have  perfect 
freedom  on  this  cross-examination,  they  can  make  use  of  anything  before  them. 
"  T  don't  see  any  necessity  of  granting  any  delay  to  look  up  testimony  this  wit- 
ness has  given  before  the  Senate  committee — I  don't  see  that  that  investlgatioa 
has  anything  to  do  with  this  trial,  independent  of  it  In  every  sense  of  the  word. 

By  judge-advocate: 

The  memory  of  counsel  Is  perhaps  failing  him.  If  he  will  remember  the 
early  days  of  the  trial,  that  request  was  made  almost  every  time  we  turned 
a  witness  over  for  cross-examination,  they  asked  for  a  brief  receas  to  look 
up  what  this  witness,  who  happened  to  be  a  Brownsville  witness,  said  before 
the  Purdy  investigation.  If  it  was  fair  then,  I  don't  see  why  it  is  not  Mx 
now.  But  we  do  not  insist  on  this  recess.  As  the  assistant  Judge-advocate  his 
said,  we  are  willing  now  to  excuse  the  witness  from  cross-examination.  In 
order  not  to  imixMle  the  progress  of  this  trial,  but  reserve  the  right  to  recall 
him  for  further  cross-examination  at  some  future  date,  perhaps  early  this 
afternoon. 

By  president  of  the  court : 

Will  you  inform  me  as  to  the  probable  amount  of  testimony  you  would  have 
to  look  over. 

By  assistant  judge-advocate: 

There  are  30  pages  of  testimony  here,  sir,  I  would  have  to  look  over  with 
care  to  see  if  there  are  any  statements  this  witness  made  at  that  time  which  are 
inconsistent;  and  there  is  some  other  testimony  I  wish  to  look  over.  I  think 
if  the  court  would  take  a  brief  recess  I  could  do  It,  but  I  think  it  would  save 
time  and  trouble  all  around  to  excuse  this  witness  now  and  he  could  come  on 
the  stand  this  afternoon,  and  during  the  recess,  between  12  and  2,  I  shall  read 
over  this  testimony,  and  In  that  way  the  progress  of  events  will  not  be  impeded 
at  all. 

By  counsel : 

May  it  please  the  court,  I  recognize  myself  as  the  oflTending  member  who  was 
pointed  at  by  the  judge-advocate,  and  I  respectfully  request  that  his  request 
for  a  little  time  now  be  granted  and  that  we  be  made  not  to  switch  around  any 
more  In  the  introduction  of  our  witnesses,  and  that  he  clean  up  this  as  far  as 
he  wants  to  at  the  present  time. 

By  judge-advocate: 

The  courtesy  of  counsel  Is  appreciated. 

By  president  of  the  court: 

Tlie  court  will  now  take  a  recess  to  enable  the  judge-advocate  to  look  over  the 

testimony. 

The  court  then  took  a. recess  until  11  o'clock  a.  m.,  at  which  hour 
tlie  nienil)ors  of  the  court,  the  accused,  his  counsels,  the  witness,  the 
reporter,  and  the  judge-advocates  resumed  their  seats. 
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The  judge-advocate  then  addressed  the  court  as  follows: 

For  the  information  of  the  court,  I  would  like  to  state  that  I  have  Just  been ' 
informed  by  counsel  that  he  wants  to  recall  Lieutenant  Leckie,  and  Lieutenant 
Leckie  has  been  summoned  to  Washington  and  has  been  directed  by  the  depart- 
ment commander  to  leave  the  post  not  later  than  noon.  Lieutenant  Leckie  is 
now  preparing  for  his  trip  and  will  be  here  Just  as  soon  as  he  has  prepared 
himself  for  his  trip.  In  case  we  have  not  finished  with  the  present  witness,  we 
will  allow  him  to  step  outside,  so  that  Lieutenant  Leckie's  testimony  can  be 
taken,  in  order  that  he  can  leave  the  post  in  compliance  with  directions  of  the 
department  commander,  and  he  will  also  appear  in  civilian  clothes  as  he  has  to 
catch  his  train.  General  McOaskey  has  given  him  a  positive  order  to  leave  the 
post  not  later  than  noon,  so  I  told  him  I  thought  it  would  be  all  right  for  him 
to  come  before  the  court  in  civilian  clothes. 

Q.  Corporal  Madison,  does  the  room  in  which  you  slept  in  C  Com- 
pany barracks — did  that  have  a  window  in  it  that  opened  toward  the 
north — that  is,  toward  the  town ? — A.  No,  sir;  it  did  not;  it  faced  the 
officers'  quarters. 

Q.  Did  you  get  right  up  as  soon  as  you  were  awakened  by  this 
shootiM? — A.  1  did,  sir. 

Q.  You  got  out  of  bed  immediately,  did  you ? — A.  Yes,  sir. 

Q.  How  much  clothing  did  you  put  on  before  you  ran  down- 
stairs?— ^A.  I  put  on  my  shoes  and  trousers,  and  after  the  call  to 
arms  was  sounded  I  put  on  a  belt. 

Q.  Your  shoes  ana  trousers  were  right  there  by  your  bunk,  were 
they  ? — ^A.  They  were,  sir. 

Q.  And  you  knew  where  they  were  and  you  had  no  trouble  finding 
them  in  the  dark  ? — A.  Not  very  much ;  no,  sir. 

Q.  Did  you  tie  up — lace  up — your  shoes? — A.  I  did  not,  sir. 

Q.  Did  you  hurry  as  much  as  possible  in  dressing? — A.  I  did,  sir; 
keeping  low,  sir. 

Q.  Did  you  put  on  any  more  clothing,  a  hat  or  blouse  or  anything 
else,  before  you  went  outside? — A.  I  put  on  a  hat,  a  cap;  at  least  a 
campaign  hat. 

Q.  But  you  did  not  put  on  any  coat? — A.  I  did  not,  sir. 

Q.  And  just  as  soon  as  you  heard  this  firing  you  jumped  up 
hastily,  pulled  on  your  trousers  and  shoes,  and  did  not  stop  to  lace 
your  shoes? — A.  Did  not  lace  them;  no,  sir. 

Q.  And  then  you  heard  call  to  arms  just  before  you  got  on  your 
belt  or  after  you  had  it  on  ? — A.  'When  I  heard  the  call  to  arms  I  put 
on  my  belt ;  I  would  not  think  of  putting  it  on  before,  sir. 

Q.  But  you  hadn't  left  your  room  when  you  heard  call  to  arms? — 
A.  No,  sir. 

Q.  Where  did  you  first  see  Sergeant  Brawner  that  night? — A.  At 
the  foot  of  the  stairs  coming  upstairs. 

Q.  Was  he  apparently  coming  out  of  some  room? — A.  Coming  out 
of  the  first  sergeant's  omce ;  from  toward  that  way. 

Q.  His  bunk,  however,  was  upstairs? — A.  It  was,  sir. 

Q.  You  stated  that  you  heard  the  noise  of  some  men  apparently 
breaking  open  some  or  the  gun  racks.  Now,  when  you  came  back 
from  the  wall  that  night  did  you  stay  at  the  company  for  half  hour 
or  so  before  the  company  was  gotten  up  out  on  the  line? 

By  associate  counsel : 

May  U  please  the  court,  I  object  to  tliat  question,  on  the  ground  that  it  covers 
matter  not  included  in  his  direct  examination.    The  direct  examination  limits 
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him  to  a  cortain  period  of  time  there  with  respect  to  certain  orders  given  by  the 
comniaiKliiig  oflicer  and  his  report  on  those  orders.  He  is  not  a  witness  as  t» 
what  occurred  after  that  particular  time. 

Q.  'NATiere  were  these  gun  racks  with  reference  to  the  head  of  the 
stairs?— A.  They  were  on  each  side  of  the  steps  going  up,  on  the 
right  and  left  hand  sides,  two  on  each  side. 

Q.  And  in  the  main  squad  room,  that  was  occupied,  as  you  stated, 
by  only  two  corporals  and  the  privates;  is  that  right? — A.  The  main 
squad  room  contains  the  same  as  these  rooms  separated  off  in  eadi 
comer,  you  understand — it  was  tlie  main  dormitory  just  the  same. 

Lieut.  Harry  G.  Leckie,  Twenty-sixth  Infantry,  was  recalled  as  a 
witness  for  the  defense,  reminded  he  was  still  under  oath,  and  testi- 
fied as  follows : 

DIRECT   EXAMINATION. 
QUESTIONS  BY   THE  ACCUSED. 

Q.  Mr.  Leckie,  will  you  go  to  the  plat,  please.  You  testified  as 
to  one  shot  yesterday  having  struck  the  Garza  house  on  the  alley 
side.  I  wish  you  would  show  where  that  entered  and  where  it  came 
out  of  the  house. — A.  Entered  on  the  outside  of  the  house,  about  18 
inches  from  the  corner  of  Fourteenth  street  and  about  8  inches  from 
the  floor.  It  kept  through  to  the  front  of  the  house  and  went  out 
on  Fourteenth  street. 

Q.  In  the  general  direction  which  you  have  just  traced  there? — 
A.  In  this  general  direction  (indicating  on  map). 

Q.  Sit  down,  please.  I  asked  that  b^use  I  thought  I  had  traced 
that  yesterday  and  I  could  not  find  it  in  the  record.  Mr.  Leckie, 
what  is  the  color  of  the  garrison  wall  at  Fort  Brown? — ^A.  It  is  a 
dark  gray,  sir:  a  little  darker  than  the  ffray  on  the  roof  there,  the 
sheeting.    Made  of  whitewash  with  lampblack  put  in  it. 

Q.  Would  you  call  it  a  lead  color? — ^A.  Yes,  sir. 

Q.  Mr.  Leckie,  tell  the  court  what  kind  of  street  lights  they  have 
there. — A.  For  street  lights,  sir,  they  use  an  oil  light,  a  small  lamp. 
The  post  the  lamp  is  on  is  about  11  feet  high  and  the  light  is  the 
same  wick  we  use  m  our  quartermaster  lantern. 

Q.  What  kind  of  globe  do  they  have,  Mr.  Leckie? — ^A.  They  have 
just  an  ordinary  globe,  and  then  this  light  is  in  a  ^lass  case;  has 
four  panes  of  glass  around  it.    About  12  by  16, 1  should  think,  sir. 

Q.  How  far  does  that  light  affect  the  street? — ^A.  About  20  feet, 
sir. 

(The  judge-advocate  declined  to  cross-examine  the  witness.) 

Counsel  for  accused  addressed  the  court  as  follows : 

We  have  one  other  witness  that  has  not  reported  as  yet  We  would  rather 
like  to  have  him  appear  before  we  go  on  with  the  rest  we  have  to  present  We 
will  only  have  one  witness  then  after  this  one,  If  we  can  get  him.  I  want  to 
be  perfectly  frank  with  the  court  In  this  matter ;  I  don't  want  to  ask  an  ad- 
journment until  to-morrow,  but  I  want  to  say  to  the  court  that  If  an  adjonm- 
ment  is  taken  we  think  perhaps  this  witness  will  appear.  His  testimony  will 
be  very  short,  but  he  was  a  sentinel  on  No.  3  post,  and  we  have  regarded  the 
evidence  of  these  sentinels  on  post  as  being  exceptionally  pertinent  from  a  mili- 
tary standpoint  and  we  would  like  to  have  him  If  we  can.  After  he  Is  on  we 
have  one  more  witness,  whom  we  don't  want  to  commence  to  examine  wltboot 
finishing  the  examination.    Now,  we  will  promise  this:   If  the  court  cares  to 
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wait  over  until  to-morrow  we  will  put  the  witness  on  and  go  right  through  and 
close  up,  if  that  witness  is  not  here,  unless  something  unforeseen  happens. 
We  do  not  believe  the  court  will  lose  any  time  doing  this,  because  we,  as 
counsel,  will  put  in  this  time  in  preparing  our  argument  to  present  to  the  court 
and,  if  we  didn't  have  this  time  we  should  have  to  ask  for  it  when  we  get 
through  putting  in  ali  the  evidence,  so  it  is  just  as  broad  as  it  is  long,  and  we 
will  want  sometime  in  order  to  curtail  as  much  as  possible  our  remarks  at 
that  time.  Now,  we  await  the  pleasure  of  the  court,  and  we  will  do  whatever 
the  court  wishes  in  that  matter. 

By  the  judge-advocate : 

We  have  no  objection.  I  would  simply  say,  sir,  that  if  the  court  desires  we 
can  start  in  rebuttal,  but  that  I  think  is  hardly  fair  to  the  defense.  We  are  pre- 
pared to  go  on  with  rebuttal  testimony  at  once,  but,  as  I  remarked,  I  don't  think 
it  is  fair  to  the  defense 

By  counsel : 

And  it  is  hardly  fair  to  you,  as  things  may  come  out  you  would  want  to 
rebut  in  the  other.    I  don't  think  we  will  lose  any  time  this  way,  Captain. 

The  court  then,  at  11.30  o'clock  a.  m.,  adjourned  to  meet  at  10 
o'clock  a.  m.,  Thursday,  March  21,  1907. 

Chas.  E.  Hay,  Jr., 
Captain^  Acting  Judge-Advocate^  Judge-Advocate. 
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Headquarters  Department  of  Texas, 

San  Antonio^  Tex.^  March  21^  1907. 

Tlie  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  sworn  [present]. 
The  reading  of  the  proceedings  of  March  20  was  dispensed  with. 

Maj.  C.  J.  T.  Cij^rke,  Twentj-sixth  Infantry,  a  witness  for  the 
defense,  was  duly  sworn  and  testified  as  follows : 

DIRECT   EXAMINATION. 
QUESTIONS   BY  THE  ACCUSED. 

Q.  Major,  will  you  tell  the  court  whether  you  have  known  Major 
Penrose  and  how  long  you  have  known  him? — A.  I  have  known 
Major  Penrose  for  more  than  thirty-one  years.  We  were  boys 
together,  at  the  same  school  in  Detroit,  Mich. 

Q.  Was  or  was  not  your  battalion  sent  to  Fort  Reno  about  Novem- 
ber of  last  year  ? — ^A.  My  battalion  was  sent  to  Fort  Reno  in  Novem- 
ber, last  year,  arriving  at  Fort  Reno  on  November  11,  and  it  remained 
there  until,  I  think,  about  the  29th  of  that  same  month,  when  it  was 
returned  to  this  station. 

Q.  Did  you  assume  command  of  the  post  at  that  time? — ^A.  My 
original  order  required  that  I  assume  command.  I  was  sent  there 
to  be  present  during  discharge  of  the  members  of  the  Twenty-fifth 
Infantry,  of  Companies  C,  B,  and  D.  The  orders,  however,  so  far 
as  assuming  command  were  concerned,  were  changed  by  telegraphic 
instructions  from  the  department  commander,  and  I  was  simply 
ordered  to  remain  there  m  camp  until  the  discharge  of  these  men 
from  the  companies. 

Q.  Then  you  did  remain  there  during  the  discharge  of  the  Twenty- 
fifth  Infantry,  Companies  B,  C,  and  D  ? — ^A.  Yes,  "sir ;  during  all 
the  time. 

Q.  Tell  the  court  what  the  conduct  of  these  men  was  during  that 
period — the  members  of  that  command  that  were  discharged. — A.  I 
observed  these  men  very  carefully.  I  was  in  the  post  daily;  my  duty 
required  me  to  be  there.  I  observed  them  when,  after  their  rifles 
had  been  taken  away  from  them,  they  were  required  to  drill  as  com- 
panies without  arms.  I  observed  them  about  the  post  and  in  and 
about  my  own  camp.    Their  conduct  at  all  times  was  excellent. 

Q.  So  they  were  drilled  for  some  length  of  time. without  their 
arms,  after  their  arms  were  taken  away  from  them  ? — A.  They  were 
drilled  every  day  until  the  muster  out  began,  excepting  during  very 
bad  weather.  I  paid  especial  attention  to  that  fact,  because  I  thought 
they  were  doing  remarkably  well. 

Q.  How  would  you  describe  the  discipline  of  this  command,  these 
three  companies? — A.  I  would  describe  it  as  excellent. 

Q.  How  were  they  as  to  neatness  and  general  soldierly  bearing? — 
A.  Very  neat;  very  soldierly. 

Q.  Were  there  any  actions  of  misbehavior  after  these  men  were 
discharged  that  came  to  your  notice? — A.  Not  ow^. 
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Q.  Did  you  take  particular  pains  to  look  for  that! — ^A.  I  did. 
Xot  only  in  and  about  the  post,  on  the  reservation,  but  I  sent  officers 
almost  daily  to  the  town  of  El  Reno,  6  miles  away,  to  find  out  if 
uny  men  after  they  had  been  discharged  were  in  the  vicinity  or  in 
the  town,  and  no  disturbance  of  any  kind  was  reported  to  me. 

Q.  Did  you  take  the  pains  to  investigate  this  with  the  civil  officers 
of  El  Reno,  the  behavior  of  the  men? — ^A.  I  did. 

Q.  And  the  result  of  that  investigation? — A.  Was  they  told  me 
personally  on  at  least  four  occasions,  when  I  personally  investigated 
the  matter  by  inquiry,  that  they  had  no  trouble;  that  they  cudn^ 
know  from  the  number  of  men  on  the  streets  that  any  of  the  Twenty- 
fifth  Infantry  had  been  discharged;  no  disorder  at  all  reported  from 
those  men. 

CROSS-EXAMINATION. 
QUESTIONS   BY   THE  JUDGE- ADVOCATE. 

Q.  Major,  do  you  happen  to  know  whether  or  not  any  men  of  this 
battalion  of  the  I'wcnty-fifth  Infantry,  at  or  about  the  time  you  were 
there,  broke  the  limits  of  the  post  to  which  they  had  been  confined  for 
some  time? — A.  Not  so  far  as  reported  to  me;  not  as  far  as  I  know. 

Q.  You  knew  nothing  about  this? — A.  I  don't  know,  and  I  don't 
think  it  happened  while  I  was  there. 

The  Acci'sed,  at  his  own  request,  was  duly  sworn  as  a  witness,  and 
testified  as  follows : 

DIRECT  EXAMINATION. 
QUESTION   BY   THE  JUDGE- ADVOCATE. 

Q.  Are  you  the  accused  in  this  case? — A.  I  anu 

QUESTIONS   BY   THE   ACCUSED. 

Q.  Major,  how  much  service  have  you  had? — ^A.  It  is  twenty-two 
years  last  October,  31st  of  last  October. 

Q.  Wheit  regiments  have  you  served  in? — ^A.  I  served  in  the 
Eleventh  Infantry  from  second  lieutenant  to  a  captaincy  and  some 
time  after  I  received  my  captaincy  with  the  Eleventh  Iiifantry.  1 
was  transferred  to  the  Twenty-third  Infantry  and  served  with  that 
for  two  years.  At  least  I  w^as  with  it  very  little  of  tliat  time.  I  was 
transferrexi  to  the  Twenty-eighth  Infantry  and  joined  it  in  the  Philip- 
pine Islands  and  was  on  active  duty  with  it  only  six  months,  I  thins, 
when  I  was  taken  ill  and  sent  back  to  the  United  States.  I  was  trans- 
ferred from  the  Twenty-third  to  the  Twenty-eighth. 

Q.  Now,  what  special  services  have  you  performed  in  connection 
with  your  regiment?  Ever  on  any  staff  duties? — A.  Not  with  the 
Eleventh  Infantry — that  is,  i-egular  staff  duty.  I  have  frequently 
been  quartermaster,  commissary,  and  adjutant  of  posts;  with  the 
Twenty-eighth  Infantry  I  was' regimental  quartermaster.  While  I 
was  still  in  the  Eleventh  Infantry  I  attended  the  Infantrv  and  Cav- 
alry School  from  1889  to  1801.  I  was  instructor  in  law  ior  the  fdi- 
lowing  two  years  and  secretary  of  the  school  for  two  years  following 
that. 
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Q.  When  were  you  promoted  to  the  Twenty-fifth  Infantry, 
about? — ^A.  It  was  in  May.  I  received  my  promotion,  however,  be- 
fore that^-on  the  15th  of  October,  1903.  1  joined  it  the  latter  part 
of  May,  1904,  the  Twenty-fifth  Infantry. 

Q.  Andyou  served  with  the  battalion  continuously  from  that  time 
on? — A.  with  the  exception  of  a  short  leave,  one  of  a  month  and  a 
few  huntinff  leaves,  two  or  three  days  at  a  time. 

Q.  Now,  Major,  how  does  the  discipline  and  soldierly  conduct  of 
this  battalion  which  yon  commanded  compare  with  that  of  other 
regiments  in  which  you  had  served? — A.  With  all  due  modesty  I 
wish  to  say  I  considered  it  the  best  drilled  and  the  best  disciplined 
battalion  1  have  ever  seen  in  the  Army. 

Q.  What  was  its  conduct  after  August  13  up  to  the  time  it  was  dis- 
charged by  you  in  November  last? — A.  I  considered  the  battalion  was 
acting  remarkably  under  the  circumstances.  We  had  no  trouble  with 
them  whatever  at  Brownsville,  and  after  we  went  to  Fort  Reno  the 
men  were  confined  to  the  limits  of  the  post.  They  were  not  allowed 
any  privileges  whatever;  they  were  given  extra  drill,  extra  ^ard, 
and  they  were  given  fatigue  all  the  balance  of  the  time.  This  was 
constant.  The  men  did  tnis  work  cheerfully  and  willingly.  I  think 
there  was  five  men  during  the  time  when  we  arrived  at  Fort  Reno  and 
they  were  discharged  that  disobeyed  this  order  and  went  to  town. 
At  least  five,  I  think  it  is,  were  the  only  ones  we  knew  anything 
about.  They  went  to  town  in  violation  of  this  order;  were  appre- 
hended in  it,  tried  by  court-martial,  and  all  were  punished  by  a  dis- 
honorable discharge  and  six  months'  confinement  in  the  guardhouse. 

Q.  What  was  the  conduct  of  these  men  during  the  period  they  were 
being  discharged  ?  Did  you  take  any  pains  to  notice  this  ? — A.  Yes, 
sir;  I  was  with  them  every  day  during  the  time  they  were  discharged. 
There  was  but  half  a  company  a  day  discharged.  I  was  in  the  room 
all  the  time.  I  observed  the  men  afterwards,  as  they  were  Jeaving 
the  post,  and  many  came  up  to  say  good-by  to  me.  I  was  in  constant 
communication  with  the  police  department  in  the  city  of  El  Rend 
and  always  with  the  chief  of  police  at  least  once  a  day.  He  never  re- 
ported a  man  for  any  misbehavior  of  any  kind ;  told  me  after  it  was 
all  over  that  there  was  not  a  single  man  arrested  for  drunkenness  or 
any  misconduct.  In  fact,  he  would  hardly  have  known  the  men 
were  being  discharged  during  this  period. 

Q.  When  did  you  arrive  at  Brownsville  with  your  battalion  and 
how  long  did  you  serve  there?  Fort  Brown,  Tex.,  I  mean. — -A.  We 
arrived  mere  on  the  28th  of  July,  late  in  the  afternoon.  I  think  my 
official  dispatch  of  my  arrival  was  dated  3.05,  and  we  left  on  the  2r)th 
of  August,  at  half  past  6  o'clock  in  the  morning. 

Q.  Were  you  in  the  city  of  Brownsville  during  this  service?  If 
so,  tell  the  court  generally,  commencing  with  the  day  you  arrived. — 
A.  Yes,  sir ;  I  was  in  the  city,  but  very  seldom.  The  evening  of  the 
13th 

Q.  Go  back  first  to  the  date  of  your  arrival.  Didn't  you  take  your 
meals  at  that  time  downtown? — A.  Yes,  sir. 

Q.  Where  and  for  how  long  a  time? — A.  We  took  our  meals  at 
the  hotel,  the  Miller  House.  The  evening  we  arrived  I  took  supper 
there  with  my  wife.  I  think  we  took  our  meals  there  the  following 
day,  and  I  think  the  morning  following  that  we  took  breakfast^  ^\vd 
then  we  started  our  own  housekeeping. 
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Q.  Did  you  go  into  the  city  frequently   after   that!— A-  Very 

seldom.  ,      ^  -i.  , 

Q.  Did  you  make  any  calls  upon  people  there;  if  so,  whom,  so- 
cially ?— A,  The  only  call  I  made  was  upon  Capt.  William  Kelly*  I 
went  up  in  company  with  Captain  Macklin  one  evening,  possibly 
five  or  six  days  after  we  arrived.  I  don't  know  the  date,  and  returned 
the  call  Captain  Kelly  had  made  on  me.  I  was  in  the  city  only  on 
two  other  occasions,  except  to  drive  through  it.  I  remember  driving 
through  the  city  just  for  a  drive  on  three  different  evenings. 

Q,  Were  certain  events^— known,  for  instance,  as  the  Tate-Newton, 
Clifford- Adair,  Baker-Reid,  and  the  Evans  incident — reported  to 
you  ?— A.  They  were,  sir* 

Q,  Give  the  court  the  history  of  the  Tate-Newton  affair  as  it  came 
to  you  officially.— A.  It  was  reported  first  to  me  by  Captain  Macklin. 
I  think  he  stated  that  the  incident  occurred  on  the  5th  of  August— 
the  evening  of  the  5th  of  August*  I  told  him  to  make  a  thorough 
investigation  of  the  matter  and  to  let  me  know  the  results.  Later  ne 
submitted  a  hotter  and  the  affidavit  of  Newton  and  a  man  named  Lips- 
comb, who  was  with  him  at  the  time. 

Q.  Have  you  those  affidavits  ?^A.  I  have,  sir,  and  the  letter,  I 
wish  to  state  I  investigated  this  matter  myself  before  this  report  of 
Cajptain  Macklin's  was  handed  to  me, 

Q*  You  had  investigated  it  yourself? — A  I  did;   yes,  sir. 

Q*  What  was  the  result  of  your  investigation? — A,  I  called,  first. 
Private  Newton  into  the  office.  I  sent  for  him  and  I  told  him  the  cap- 
tain had  reported  this  matter  to  me  and  I  wanted  him  to  tell  me  all 
about  it.  He  said  about  i^  o'clock,  I  think  it  was*  he  was  walking 
up  Elizabeth  street,  somewheres  beyond  the  post-office,  and  he  met  a 
party  of  ladies  and  a  gentleman  on  the  sidewalk;  that  he  stepped  on 
the  i'nner  side  of  the  sidewalk  to  pass  these  ladies,  and  Lipscomb  fell 
in  behind  him ;  that  immediatelv  after  he  had  passed  the^  ladies 
and  was  opposite  this  man  he  pulled  a  revolver  from  his  pocket  and 
struck  him  over  the  head,  knocking  him  down.  I  then  questioned 
him  closely  as  to  how  he  passed  thase  ladies,  whether  or  not  he 
brushed  against  any  of  them  or  whether  he  was  rude  in  any  way, 
whether  he  went  in  between  them.  He  declared  he  passed  on  tlie 
inside,  where  there  was  plenty  of  room;  that  he  hadn  t  touched  one 
of  these  ladies  and  had  not  spoken  to  them  or  anything  of  the  sort, 
I  told  him  if  he  had  been  rude  to  these  hidies*  while  I  couldn't 
approve  the  method  this  man  had  taken,  still  almost  any  man  mi^ht 
have  acted  in  a  similar  way  under  similar  circumstances,  but  that  I 
should  investigate  the  matter  thoroughly,  and  if  I  found  he  was  in 
the  right  I  would  do  evervthing  I  fonld  al>nut  the  matter.  If,  on 
the  other  hand,  I  found  lie  was  wrong  T  should  certainly  prefer 
charges  against  him  that  would  send  him  before  a  general  court. 
The  man  was  very  positive  in  his  statements,  perfectly  cool  and  col- 
lected when  he  was  talking  to  me.  He  had  all  the  appearances  of 
being  honest  and  sincere  in  the  matter, 

Q.  You  said  that  Captain  Macklin  made  a  report ?^A-  Yes,  sir, 

Q*  Do  you  know  about  when  that  report  was  niade?^A,  Yes,  sir, 

Q.  I  will  ask  you  to  see  if  that  is  the  report  (handing  witness 
paper),— A,  Yes,  sir;  that  is  the  report. 

Q.  T  will  nho  nsk  you  to  examine  the  upiiendices  to  that  report 
and  tell  the  court  what  th^y  at^i*— A.  The  firtit  is  an  affidavit  signed 
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"James  W.  Newton,  private,  Company  C,  Twenty-fifth  Infantry,'' 
sworn  to  before  Samuel  P.  Lyon,  captain,  Twentv-fifth  Infantry, 
summary  court.  The  second  is  an  affidavit  signed  "  Frank  J.  Lips- 
comb, private.  Company  C,  Twenty-fifth  Infantry,"  and  signed  by 
Samuel  P.  Lyon,  captain.  Twenty-fifth  Infantry,  summary  court. 
They  were  executed  both  on  the  11th  day  of  August,  1906.  If  you 
will  permit  me,  I  would  like  to  go  on  further  and  state  to  the  court 
that  I  also  examined  Lipscomb,  who  was  with  Newton,  and  he  cor- 
roborated his  story  absolutely. 

(Associate  counsel  then  read  to  the  court  the  report  of  Captain 
Macklin  and  two  above-mentioned  .affidavits,  all  of  which  are  hereto 
appended  and  marked,  respectively, .) 

Q.  I  will  ask  you  to  examine  this  and  tell  the  court  what  it  is 
exactly. — ^A.  This  is  a  carbon  copy  of  a  letter  that  I  addressed  to 
Mr.  J.  W.  Bann.  I  thought  that  was  the  name  of  the  collector. of 
customs  at  that  time — his  name  is  Vann.    It  is  not  signed. 

(Associate  counsel  then  read  said  letter  to  the  court,  and  it  is  hereto 
appended  and  marked .) 

Q.  I  will  ask  you  to  examine  this  paper  and  tell  the  court  what  it 
is. — ^A.  This  is  a  communication  from  Mr.  A.  A.  Brown,  deputy  col- 
lector of  customs,  of  Brownsville,  Tex. 

Q.  Received  by  you,  was  it? — A.  Yes,  sir;  received  by  me  in 
response  to  the  letter  that  has  just  been  read. 

(Associate  counsel  then  read  letter  to  the  court,  which  is  hereto 
appended  and  marked .) 

^Counsel  here  handed  witness  another  paper.) 

A.  This  is  a  communication  from  Mr.  J.  W.  Vann,  collector  of 
customs,  Brownsville,  Tex.,  addressed  to  me. 

(Associate  counsel  then  read  said  letter  to  the  court,  and  it  is  hereto 
appended  and  marked .)  ^ 

Q.  Do  you  remember  when  you  received  that  reply  from  Mr. 
Brown — when  and  how? — A.  The  reply  from  Mr.  Brown  came  by 
mail,  and  it  was  on  the  evening  of  the  13th  of  August.  We  received 
our  mail  there  in  the  evening  only,  probably  about  7  o'clock — 7  or  8 
o'clock,  I  don't  remember  the  exact  time. 

Q.  So  you  did  not  receive  this  letter  from  Mr.  Brown,  requesting 
you  to  await  the  return  of  Mr.  Vann,  until  7  or  8  o'clock  that  evening, 
in  the  regular  course  of  mail  ? — ^A.  Yes,  sir. 

Q.  You  never  took  this  matter  up  further  with  Mr.  Vann,  did 
you? — A.  I  did  not,  sir.  I  reported  the  whole  instance  to  Major 
felocksom,  the  assistant  inspector-general  of  the  Southwestern  Divi- 
sion, when  he  arrived,  and  gave  him  copies  of  all  the  papers. 

Q.  Do  you  remember  what  there  was  of  the  Clifford- Adair  matter? 
Oh,  before  we  §o  on  from  that,  did  you  get  any  further  report  from 
Captain  Macklm  about  this  Tate-Newton  affair? — ^A.  That  is  the 
report  I  received,  sir. 

Q.  Any  further  verbal  report  you  recall  now? — ^A.  Yes,  sir;  he 
spoke  to  me  about  the  matter.  He  said  he  had  examined  this  man 
Newton  very  carefully,  and  Lipscomb;  that  they  were  perfectly 
sober;  that  Lipscomb  seemed  to  be  very  earnest  in  the  matter,  and 
he  seemed  to  be  aggrieved  that  a  man  should  be  so  mistreated  in  the 
city  of  Brownsville.  Something  of  that  nature;  that's  the  purport 
of  it.  Of  course  I  can't  remember  the  exact  words  of  tha  cowv^y^a.- 
tion,  as  it  occurred  several  months  ago. 
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Q.  Take  up  the  Clifford-Adair  matter.  Tell  the  court  what  you 
know  about  that.— A.  I  understand  Captain  Macklin— I  don't  recall 
whether  he  reported  that  to  me  when  I  was  in  my  office  or  outside 
simply  on  the  street— that  Adair  had  been  returning  from  Matamoros, 
and  on  returning  to  the  American  side  he  had  been  searched  by  the 
inspector  and  a  small  souvenir  pen,  which  he  paid  60  cents  for,  was 
taken  from  him,  the  man  saying  that  he  didux  propose  to  have  any 
nigger  smuggle  on  him  and  that  he  would  report  him  to  his  company 
commander.  I  told  Captain  Macklin  to  make  an  investigation  of 
the  matter  as  clearly  as  he  could  and  report  to  me. 

Q.  Was  any  other  report  made  of  the  matter? — ^A.  I  think  not 
That  happened  on  the  evening  of  the  11th,  and  I  think  there  was 
nothing  further  about  it. 

Q.  So  that  when  you  directed  the  companjr  commander  to  investi- 
gate the  matter  you  dismissed  it  from  your  mind? — ^A.  I  didn't  think 
anything  further  about  it. 

Q.  AVnat  do  you  know  about  the  Baker-Reid  matter? — A.  That 
was  reported  by  Captain  Macklin  also,  and  I  think  in  my  office.  He 
told  me  that  Reid,  m  company  with  Corporal  Madison,  and  I  think 
there  was  a  third  man,  were  returning  from  Matamoros,  and  when 
they  reached  the  American  side  there  was  some  discussion  between  the 
boatman  and  Beid  about  the  payment  for  the  passage.  That  Cor- 
poral Madison  told  the  man  he  had  better  pay  it  and  come  along  to 
the  post,  but  he  persisted  in  arguing  with  this  boatman,  and  the  col- 
lector of  customs,  or  whoever  it  was  there,  came  up  to  him  and  told 
him  to  stop  his  noise,  and  when  he  didn't  do  it  he  pushed  him  off 
into  the  backwater  and  mud  of  the  Rio  Grande  River.  He  told  me 
he  thought  the  man  was  simply  drunk  and  there  was  nothing  in  it* 
I  told  him,  however,  to  investigate  that  matter. 

Q.  When  was  that,  do  you  recall  ? — A.  I  think  that  was  the  night 
of  the  11th,  sir;  11th  of  August. 

Q.  Was  it  reported  to  you  that  night  or  the  next  morning? — A. 
Oh,  no,  sir;  I  don't  think  I  heard  of  that.  I  think  it  must  have  been 
the  next  morning.     It  may  have  been  the  13th.    I  don't  remember. 

Q.  Tell  the  court  how  you  heard  about  the  Evans  affair,  when  you 
heard  about  it,  and  all  about  it. — A.  I  think  it  was  about  half  past 
5  o'clock  on  the  evening  of  the  13th.  I  had  just  finished  dressing  for 
dinner  and  was  on  my  way  over  to  the  post  exchange.  Now,  the 
post  exchange  is  not  shown  there,  but  to  make  this  clear,  if  you  have 
no  objection,  I  would  like  to  go  to  the  map.  The  po5?t  exchange  is 
located  in  here  (indicating  point  south  of  the  miardhouse  and  be- 
tween the  guardhouse  and  the  road  passing  in  front  of  the  officers' 
quarters).  There  is  quite  a  deep  ditch  on  this  side  of  the  road  and 
on  the  other;  there  is  a  bridge  crosse.s  over  each  one  of  these.  As  I 
say,  I  was  on  my  way  to  the  post  exchange,  and  I  was  stopped  by 
some  one  calling  me;  I  looked  around,  and  it  was  Doctor  Combe 
and  a  gentleman  whom  I  had  never  met  before.  The  Doctor  said: 
"  Major,  I  would  like  to  speak  to  you,"  and  I  waited  right  by  this 
little  bridge  along  here  (indicating  a  point  just  west  of  where  the 
road  from  the  officers'  quarters  turns  to  go  to  the  hospital).  I 
waited.  Doctor  Combe  came  on  and  left  the  carriage,  foUowed  by 
this  gentleman,  to  whom  he  introduced  me  as  Mr.  Evans,  and  he 
told  me  that  Mr.  Evans  had  a  complaint  to  make  to  me.  Air. 
Evans  then  told  mc  tVvat  iVv^  m^\,  Xictot^^  ^Vy^>al  ^  o'clock^  that 
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his  wife  had  been  assaulted  by  a  colored  man  whom  she  was  posi- 
tive was  a  negro  soldier.  As  I  recall  it,  he  said  he  and  his  wife 
were  returning  from  the  train,  and  they  met  a  friend  of  theirs, 
who  was  riding  Mrs.  Evans's  pony,  and  this  friend  insisted  on 
Mrs.  Evans  getting  on  her  own  pony  and  riding  home;  so  he  as- 
sisted her  to  mount,  and  she  went  on  ahead,  and  Mr.  Evans  with 
this  other  man — I  presume  he  mentioned  his  name ;  I  don't  recall  it — 
they  walked  on  slowly  behind.  He  said  his  wife  went  home,  en- 
tered their  house,  or  the  back  gate — she  had  dismounted — opened 
the  gate,  and  that  when  she  was  near  the  steps  and  near  an  ash  can 
or  an  ash  barrel  she  was  seized  by  a  man  from  behind  by  her  hair 
and  was  thrown  violently  to  the  ground,  and  that  she  screamed  and 
that  the  man  then  fled.  They  told  me,  too,  that  there  was  a  man 
and  woman  living  in  this  same  house  with  them,  and  this  man  hap- 
pened to  be  in  the  bath  tub  when  Mrs.  Evans  screamed,  and  that  he 
got  out  as  soon  as  he  could.  He  said  Mrs.  Evans  told  him  he  was 
a  large  negro,  tall,  wearing  a  slouch  hat,  blue  shirt,  and  khaki 
trousers.  I  asked  him  right  away  if  he  hadn't  any  better  description 
than  that,  because  I  had  many  large  dark  men,  heavy  men,  in  my 
command,  any  one  of  whom  might  answer  that  particular  description. 
And  he  said  no ;  his  wife  was  so  frightened  that  was  all  she  was  able 
to  observe.  I  asked  him  then  why  he  had  not  reported  to  me 
before — it  was  then  twenty  hours,  I  think,  after  it  happened — and  he 
stated  his  wife  was  in  such  a  nervous  condition,  hysterical  condition, 
that  he  had  been  afraid  to  leave  her;  she  would  not  let  him  leave  her. 
I  asked  him  then  if  he  couldn't,  after  his  wife  became  calmer,  try  to 
get  her  to  recall  some  distinguishing  feature  about  this  man,  anything 
to  identify  him;  that  I  felt  very  very  sorry  about  the  matter,  but 
that  I  couldn't  think  it  was  one  or  my  men  who  did  the  thing.  These 
men  had  never  before  in  the  history  molested  a  woman  in  any  way, 
shape,  or  form,  and  it  was  particularly  unnecessary  in  Brownsville. 
He  said  his  wife  was  sure  it  was  a  negro  soldier;  and  I  asked  him 
particularly  if  he  could  not  get  her  to  remember  something  that 
would  further  identify  the  man.  I  further  told  him,  if  his  wife 
would  do  so,  I  would  take  every  man  that  answered  that  description  in 
my  command — she  could  come  up  to  my  office,  and  I  would  call 
each  man  in  individually,  and  she  could  see  if  she  could  recognize 
him.  She  said  she  would  not  be  able  to  do  so;  she  only  had  a 
glimpse  of  him.  He  then  went  on  to  say  that  for  the  last  two  nights 
he  had  been  very  much  troubled  by  soldiers  congregating  near  his 
house,  on  the  corner  of  his  house,  with  their  swearing  and  obscene 
language,  and  on  one  of  these  evenings  he  went  out  to  them,  and 
he  said:  "I  spoke  to  them  very  nicely;  I  said,  'Boys,  I  wish  you 
would  go  away  from  here;  there  are  ladies  in  the  house,  and  this  is 
not  nice  language  for  them.' "  And  he  said :  "  One  replied,  '  You 
come  out  and  make  us  go  away.' "  I  said :  "  Mr.  Evans,  that  is 
something  you  should  have  reported  to  me  right  away;  it  is  some- 
thing I  can  handle."  I  said,  "It  shan't  happen  again,  for,  if  neces- 
sary, I  will  put  a  guard  there."  He  said  there  would  be  no  necessity 
for  that ;  he  would  have  to  move  away,  could  not  stay  there  any  longer. 
That  is  the  substance  of  everything  that  took  place  between  Mr. 
Evans  and  myself.  Then  Mayor  Combe  said  to  me:  "Major,  I 
would  like  to  speak  to  you  privately."    We  walked  upon  U\k  ^'^^.Vv 
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?re,  and  Mr,  Evans  got  into  the  back,  and  Doctor  Combe  said  to 
ii  *' Major,  doirt  you  think  it  be.st  for  you  to  keep  your  men  in 
?  post  to-ni^ht?"'    I  wii5h  to  impress  that  on  the  court.     '*  For 


to  the  hospital  probably  20  feet ;  ilr.  Evans  returned  to  the  hack  {in- 
dicating that  hack  was* hack  in  road  pat^Buig  in  front  of  offict  i*s'  quar- 
ters and  west  of  the  bridge  or  at  point  first  indicated,  and  that  they 
passed  toward  hospital — in  direction  of  hospital).  We 
there,  '"^  ^^^  t-..,„„ 
me: 

the  post  to-night  I"     1  wii5h  to  unprc 

I  am  afraid  this  may  cause  a  great  deal  of  trouble."  I  think  that 
is  his  exact  words,  as  near  as  I  can  remember,  I  said :  *'  Doctor, 
I  have  already  made  up  my  mind  as  to  that  I  would  rather  any- 
thing in  the  world  would  have  hajipeued  than  this  very  thin^,  and, 
while  I  don't  think  it  was  one  of  my  soldiers*  still  they  will  tm- 
doubt^edly  havo  the  blame  for  it.  I  shall  keep  them  out  of  town, 
and  I  shall  send  out  and  have  them  all  brought  in  before  dark,"  He 
thanked  me  very  nauch,  said,  ^*  Good-byV'  and  returned  to  the  carriage^ 
and  the  two  gentlemen  drove  out  of  the  post, 

Q*  Had  you  heard  from  any  source  anything  about  this  Evans 
affair  previous  to  this  conversation  where  Mr.  Evans  himself  I'e- 
ported  it? — A,  I  had  not. 

Q.  You  are  positive  about  that? — A.  Absolutely  positive.  There 
was  nothing  of  any  kind  ever  came  to  me  before  Mr,  Evans  said  st>, 

Q,  Did  you  give  any  orders  about  it;  and  if  so,  wheni  Tell  the 
court  what  action  you  took, — A,  I  then  went  into  the  post  exchange 
to  look  for  the  officer  of  the  day— Captain  Macklin  was  officer  of  the 
day,  and  also  exchange  officer*  He  was  not  in  the  exchange,  and 
I  culled  over  to  No.  1  at  the  guardhouse  and  asked  if  the  officer  of 
the  day  was  there;  he  said  he  was  not,  I  then  walked  right  down 
the  line  and  I  found  Captain  Macklin  seated  on  the  east  side  of  his 
house — his  house  is  No.  11.  When  he  saw  me  coming  he  got  up, 
came  over  to  me,  and  I  told  him  of  this  report  that  had  just  been 
made  to  me  and  that  I  wanted  him  to  send  at  least  three  patrols  into 
town,  that  all  passes  would  be  canceled  at  8  o'clock.  I  wanted  every 
man  in  the  post  at  8  o'clock,  and  none  would  be  allowed  to  leave.  I 
wanted  these  three  patrols  sent  into  town  to  warn  all  the  men*  and 
if  any  refused  to  come  in  I  wanted  him  to  arrest  them  and  bring 
them  in,  and  he  might  publish  that  order  to  his  company,  as  it  would 
be  published  at  retreat,  namely,  that  all  men  must  m  in  bv  8  o*clock. 
and  that  none  would  be  permitted  out  of  the  post  that  night. 

Q,  Did  you  take  steeps  to  have  this  order  repeat4Mj — given  to  the 
command  ?*^    If  bo,  what  were  they  ?^ — A,  I  did, 

Q.  How! — A,  i  looked  for  theVdjutnnt,  Lieutenant  Grier — ^aoting 
adjutant.  I  didn^t  find  him  at  his  house,  but  I  left  word  for  him 
to  report  to  me  as  soon  a^  he  returned.  Lieutenant  Grier  came  in 
%^ery  soon  after  that,  came  down  to  my  house,  and  1  told  him  I  wanted 
the  order  published  to  the  companies — that  all  passes  were  revoked 
at  8  o'clock  and  that  no  man  would  be  allowed  to  leave  the  post  under 
any  circumstances  after  that  hour*  I  told  him,  too,  that  I  Inid 
ordered  patrols  sent  out  into  town  to  collect  the  men. 

Q*  Did  you  personally  assure  yourself  at  any  time  after  that  as 
to  your  orders  having  been  ol>eyed — carried  out? — A,  Not  as  to 
whether  or  not  they  were  published  to  the  companies,  I  took  that, 
of  course,  as  a  matter  of  fact  that  it  would  be  done.  The  officer  oi 
the  day  reported  to  me  later  in  the  evening— I  think  it  was  probably 
9  0 clock;  I  don't  r^auiembet— Umt  the  patrols  had  been  out,  or  one  or 
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two  of  them — I  don't  recall  that — but  that  all  the  men  had  come  into 
the  post  that  they  had  found,  and  that  the  last  patrol  had  found  no 
one  at  all  in  the  town.  He  told  me  that  he  himself  had  been  out 
through  the  town,  and  that  he  had  gone  around  at  places  where  sol- 
diers would  naturally  congregate  and  he  hadn't  seen  a  man. 

Q.  Oh,  going  back  to  that  mterview  with  Mayor  Combe.  Was  the 
suggestion  about  keeping  the  men  in  the  post  made  in  the  presence  of 
Mr.  Evans? — ^A.  It  was  not. 

Q.  You  are  positive  of  that? — ^A.  I  am  positive  there  was  nothing 
of  the  kind  said  in  Mr.  Evans's  presence. 

Q.  And  you  are  positive  that  you  did  not  say  or  intimate  to  Mr. 
Evans  that  you  had  heard  of  it  before? — A.  Absolutely.  I  had  not 
heard  of  it  before. 

Q.  Were  these  all  the  incidents  that  were  brought  to  your  attention 
that  occurred  between  members  of  your  command  and  the  people  of 
the  town  of  Brownsville? — ^A.  Yes,  sir;  I  think  that  was  all  at  that 
time. 

Q.  Did  you,  as  a  result  of  any  of  these  incidents,  note  or  have  called 
to  your  attention  in  any  way  any  feeling  of  resentment  on  the  part  of 
any  or  all  of  your  men  toward  the  citizens  of  Brownsville? — A.  Not 
in  the  least.  As  far  as  I  knew  the  relations  were  of  the  best.  I  at- 
tached no  importance  to  the  Tate  affair  at  all. 

Q.  You  considered  that  under  investigation,  did  you  not? — ^A. 
That  was  under  investigation,  and  the  man,  as  I  say,  was  perfectly 
cool  and  collected  when  he  was  talking  to  me.  He  manifested  no 
intention  of  resentment  at  all,  and  he  had  always  been  considered  a 
very  good  man ;  I  knew  that. 

Q.  What  inflamed  feeling  or  feeling  of  resentment  did  you  have  in- 
formation of,  or  suspect,  on  the  part  of  the  citizens  of  Brownsville 
toward  your  command  up  to  and  including  August  13  as  a  result  of 
any  or  all  of  the  foregoing  incidents? — A.  None  whatever.  On  the 
contrary,  the  reports  I  had  received  led  me  to  believe  that  there  was 
very  little  feeling  about  them.  I  had  heard  through  company  com- 
manders that  the  men  were  doing  exceedingly  well  in  town;  they 
were  all  pleased  about  it.  I  had  taken  occasion  to  speak  to  Mayor 
Combe,  as  being  mayor  of  the  town  and  in  charge  or  the  police,  of 
the  conduct  of  the  men  on  several  occasions,  probably  three  or  four,  as 
he  was  then  attending  the  sick  in  the  post,  and  came  in  every  morn- 
ing; I  saw  him,  I  think,  every  day,  almost.  I  recall  particularly, 
either  the  night  of  the  11th  or  12th,  when  he  called  at  my  house,  oi 
bis  being  loud  in  the  praise  of  the  conduct  of  the  men  after  pay  day. 
I  fix  this  date,  because  we  were  talking  about  pay  day — I  think  it  was 
the  11th  or  the  12th — and  he  said  he  had  never,  in  Brownsville,  known 
such  a  pay  day  or  known  it  to  go  off  so  well.  He  repeated  the  thing 
several  times  to  both  my  wife  and  myself,  and  talked  about  it. 

Q.  In  this  connection  I  want  to  call  your  attention.  Major,  to  the 
letter  which  has  been  introduced  in  evidence  and  which  is  your  report 
dated  August  15,  1906,  and  addressed  to  the  military  secretary.  I 
quote,  on  page  32 :  "  That  the  enlisted  men  have  been  subjected  to 
indignities  since  their  arrival  here  there  can  be  no  doubt,  and  this 
has  caused  a  great  deal  of  feeling  among  them,  and  to  one  case  I 
attribute  this  outbreak,  the  subject  of  which  I  will  make  an  official 
report  as  soon  as  the  collector  of  customs,  Mr.  Vann,  returns  tci  tti^ 
city."    You  then  go  on  to  recite  the  Tate-^ev}\»oii  «A^vc^  QViSS:^siia>L^ 

8.  Doc.  402,  60-1,  pt  2 74 
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just  what  vou  have  stated  here,  and  you  go  on  and  state  further- 
well,  I  want  to  ask  you  first,  why  do  you  state  on  the  15th  that  this 
has  caused  a  good  deal  of  feeling  among  the  men  when  you  stated 
here  before  the  court  that  up  to  the  13th  there  had  been  no  feelmg 
brought  to  your  attention  or  was  manifested  in  any  way! — A.  The 
little  that  was  brought  out  was  in  the  investigation  that  followed 
immediately  on  the  morning  of  the  14th — ^the  14th  and  15th — ^that 
letter  was  written  about  midnight  on  the  15th.  In  questioning  these 
men  I  questioned  a  ^ood  many  myself — for  instance,  all  the  guard  and 
several  noncommissioned  officers — and  of  the  privates  I  questioned 
myself  at  that  time  two  of  the  men  told  me  that  one  of  them  had  gone 
into  a  drug  store  to  get  something  to  allay  the  irritation  from  a 
mosquito  bite,  and  they  told  him  they  had  nothing  to  sell  him.  An- 
other, I  think,  went  iii  for  some  writing  paper,  and  they  told  him 
they  didn't  have  any  to  sell,  although  there  was  plenty  there,  and 
there  was  sevc^ral  of  the  men  told  me  the  people  on  the  street  would 
look  at  them  in  rather  a  disgusted  manner  when  they  passed  them. 
That  was  what  I  intended,  and  the  Newton  affair,  I  wish  to  say  most 
emphatically,  I  didn't  consider  anything  of  that  at  all;  if  I  had,  it 
would  have  been  in  regard  to  the  customs  officials,  not  to  the  people 
of  Brownsville  themselves. 

Q.  Your  statement  then,  as  I  undei'stand  you,  was  based  on  after 
events  rather  than  before  this  time;  as  you  looked  at  it  after  the 
14th?— A.  Yes,  sir. 

Q.  And  at  that  time  you  had  presented  to  yoir  the  evidence  of  the 
shells  and  the  statement  of  the  committee? — ^A.  At  the  time  that 
letter  was  written;  yes,  sir. 

Q.  Did  you  pcrscmally  know  of  an  inflamed  feeling  on  the  part 
of  the  citizens  of  Brownsville  toward  your  command,  as  a  result  of 
the  Evans  incident,  previous  to  the  occurrences  or  the  night  of 
August  lf3-14? — A.  Not  at  all;  I  never  heard  anything  about  it, 
anything  connected  with  it  until,  as  I  state,  about  half  past  5  on  the 
afternoon  of  the  13th. 

Q.  As  I  undei-stand  you,  your  infoimation  up  to  that  time  was 
that  the  feeling  was  just  the  revei-se  of  that  of  resentment? — ^A. 
Absolutely  to  the  reverse;  I  had  nothing  to  the  contrary.  Nothing 
had  come  to  me  except  the  information  I  have  given  you,  that  the 
men  were  doing  remarkably  well. 

Q.  In  this  connection  1  wish  you  would  tell  the  court  any  customs 
or  incidents  yon  noted  in  connection  with  your  duties  there,  ^our 
living  in  Brownsville,  that  led  you  to  formulate  a  positive  opinion 
as  to  what  this  feeling  was  or  whether  there  was  any  feeling  or  not^ 
Any  incidents,  for  instance,  al>out  people  coming  to  the  post  or  any- 
thing of  that  sort. — A.  There  were  a  great  man^  visitors  in  the  post 
daily.  It  was  a  custom  for  the  people  to  come  into  the  post  always 
in  the  evening,  early  in  the  evening;  I  think  they  would  generally 
commence  to  come  in  a  little  before  sunset,  a  little  before  retreat, 
and  they  would  promenade  up  there  for  some  time,  and  on  moonlight 
nights  it  was  not  infrequent  for  them  to  be  in  there  as  late  as  10  or 
11  o'clock.  A  great  many  came  in  there,  men,  women,  and  dhildren, 
and  a  great  many  people  used  to  come  in  between  B  and  C  Company 
barracks,  a  little  farther  on  the  parade,  to  witness  retreat;  that  was 
almost  a  nightly  custom — ^I  remember  seeing  them  there  a  great  many 
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times.    This  lagoon,  that  has  been  spoken  of,  in  the  rear  of  the 

Juarters,  was  the  source  of  a  great  deal  of  amusement  to  the  people, 
don't  recall  a  day  that  men  and  boys  were  not  fishing  there  on  a 
little  dock  in  rear  of  Captain  Macklin's  quarters  and  the  bojs  and 
men  would  go  farther  around  the  lagoon  and  go  in  swimmmg.  I 
often  saw  them,  and  more  frequently  heard  them  than  that.  Another 
thing  was  the  matter  of  baseball.  We  had  a  diamond  in  the  east 
end  of  the  post  and  boys  and  young  men  were  in  there  I  think  every 
afternoon ;  1  can't  recall  an  afternoon  that  I  didn't  see  boys  in  there 
playing  baseball. 

Q.  Did  you  notice  any  difference  on  this  date,  or  did  you  recall 
any  differences  in  the  actions  of  the  people  on  the  13th  ? — ^A.  Not  at 
all;  in  fact  when  I  called  it  to  mind  the  next  da^,  there  were  the 
usual  number  parading  in  there,  walking  up  and  down  that  evening, 
and  I  recall  particularly  the  boys  playing  baseball,  and  I  noted  the 
people  watching  parade  that  night — ^I  don't  mean  parade,  retreat 
roll  call. 

Q.  So  in  so  far  as  any  outward  appearances  came  to  you,  as  post 
commander,  the  attitude  of  the  people  of  Brownsville  was  normal; 
is  that  what  I  understand  you  to  say? — ^A.  Absolutely.  I  know 
nothing  that  was  any  different  in  any  way. 

The  court  then  took  a  recess  until  11.10  o'clock  a.  m.,  at  which  hour 
the  members  of  the  court,  the  accused  (as  witness),  the  reporter,  and 
the  judge-advocates  resumed  their  seats. 

Q.  Major,  I  want  you  to  tell  this  court  what  you  had  in  mind  wlien 
you  gave  those  orders  to  keep  your  men  in.  What  actuated  you; 
what  was  your  purpose? — ^A.  I  thought  that  naturally  the  assault  on 
Mrs.  Evans  would  probably  cause  a  great  deal  of  feeling  in  the  town, 
as  it  naturally  would  anywhere,  and  my  object  in  keeping  the  men 
out  of  town  was  to  protect  them — was  lor  their  protection — ^because 
I  feared  if  they  went  in  singly  or  in  small  bodies  they  would  certainly 
come  to  harm. 

Q.  Then  your  prime  purpose  was  the  protection  of  your  com- 
mand?— A.  It  was,  sir. 

Q.  That  is,  whether  this  report  was  true  or  not? — ^A.  Whether  it 
was  true  or  not;  I  realized  the  effect  in  town  was  going  to  be  the  same 
whether  it  was  true  or  not. 

Q.  Now,  then,  let's  take  up  the  events  of  that  night, — A.  From  the 
time  of  the  shooting  you  mean,  sir  ? 

Q.  No.  There  was  nothing  unusual  that  occurred  up  to  about  mid- 
night that  night,  was  there  ? — A.  No,  sir ;  there  was  nothing  unusual 
at  all.  I  was  on  the  porch  with  my  wife  most  of  the  evening — all  of 
the  evening,  I  think.  I  think  Lieutenant  Grier  and  his  wife  called 
that  evening,  but  I  was  venr  much  perturbed  over  this  report,  because 
I  felt  there  was  a  good  deal  of  trouble  ahead  simply  because,  whether 
this  report  was  true  or  not,  it  would  be  believed  in  town,  and  I  was 
wondering,  if  it  could  possibly  be  a  soldier,  what  means  I  would  take 
to  identi:ty  him ;  the  report  was  so  vague,  and  it  seemed  to  me  I  was 
up  against  something  I  could  not  solve. 

Q.  What  time  did  you  go  to  bed.  Major? — A.  I  think  about  half 
past  11. 

Q.  Had  you  gone  to  sleep  at  all  when  this  shooting  occamc^dl--' 
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A.  No,  sir;  I  had  not  gone  to  sleep.    I  had  spoken  t»  my  wife; 
been  lying  there  talking,  and  had  spoken  to  her  only  a  moment  before. 

Q.  What  was  the  first  thing  you  heard?— A.  Two  shots. 

Q.  AVhere  were  they?— A.  Fired  very  close  together.  I  thought 
they  were  between  the  guardhouse  and  that  vacant  set  of  quarters, 
farther  over;  it  occurred  to  me  that  was  the  general  direction. 

Q.  Farther  over?  What  do  you  mean? — A.  I  mean  farther  over 
in  the  part  of  town  in  here.  Might  have  been  in  here  anywhere. 
I  w^as  sleeping  in  the  back  room  in  this  set  of  quarters  (indicating  on 
map). 

Q.  Is  that  what  is  known  as  the  "Tenderloin  district?" — ^A.  In 
that  vicinity ;  I  was  told  so. 

Q.  You  don't  know  personally? — A.  I  was  never  in  that  part  of 
town  while  I  was*  in  Brownsville. 

Q.  What  did  you  take  those  shots  to  be? — A.  I  took  them  to  be 
pistol  shots  and  firing  black  pow  der. 

Q.  What  followed  these? — ^A.  That  was  followed  almost  immedi- 
ately by  six  or  seven  shots;  they  were  fired  very  rapidly,  and  I 
thought  they  were  directly  in  rear  of  C  Company,  in  mat  vicinity; 
back  in  that  vicinity. 

Q.  What  did  you  take  those  to  be.  Major? — ^A.  They  were  un- 
doubtedly high-power  guns. 

Q.  You  thought  they  w^ere  high-power  guns? — ^A.  Yes,  sir;  I 
thought  that  they  were  guns  shooting  smokeless  powder,  not  black 
powder. 

Q.  What  f oUow^ed  that  ? — A.  That  was  followed  by  three  very  dis- 
tinct shots.  They  stand  out  in  my  memory  now  more  distinct  than 
any  others,  and  that  was  followed  by  a  number  of  shots — a  number 
of  shots  fired  irregularly  at  first.  In  other  words,  they  did  not  sound 
like  vollevs  at  first. 

Q.  Tell  us  a  little  more  about  those  three  shots  that  stood  out  so 
distinctly;  where  did  you  locate  these? — ^A.  In  that  general  direc- 
tion, I  could  not  tell. 

Q.  Did  they  appear  different  from  the  others? — ^A.  They  were 
louder  than  the  others  and  appeared  more  distinct 

Q.  They  were  high-power  guns? — A.  Unquestionably. 

Q.  You  said  they  were  in  that  general  direction;  what  do  you 
mean  by  that? — A.  I  mean  in  that  general  direction  of  the  town. 

Q.  Toward  what? — A.  I  took  it  to  be  in  rear  of  B  Company,  over 
in  that  direction,  or  possibly — C  Company,  I  mean,  or  the  east  end  of 
B  Companv. 

Q.  You  located  it  somewhere  near  B  or  C  Company? — ^A.  In  that 
part,  in  that  particular 

Q.  Let's  commence  with  your  movements.  Major;  what  did  you 
do '( — A.  The  instant  I  heard  these  two  shots  I  sprang  from  my  bed. 
I  thought  it  might  possibly  be  fire,  and  my  wife  said  to  me,  "  What's 
that;  fire?-'  and  just  instantly  after  that  these  several  shots  came. 
and  I  said,  "  I  am  afraid  it  is  something  worse  than  fire,"  and  I 
sprang  into  my  clothes — put  on  a  pair  of  trousers  over  my  pajamas; 
1  slipped  my  bare  feet  into  my  shoes,  did  not  lace  them  at  all ;  1 
grablx^d  my  blouse,  ran  downstairs  as  fast  as  I  could,  and  picked 
up  my  hat  and  pistol  in  the  hall  as  I  rushed  through. 

Q.  What's  your  custom  with  regard  to  your  glasses.  Major?  Tell 
the  court  about  that  before  -jow  gp  t\3Ltthftr,^-jL  I  always  keep  my 
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glasses  on  a  table  or  chair  on  the  side  of  my  bed.  I  put  them  on  as 
regularly  as  I  get  up. 

Q.  Do  this  in  a  mechanical  sort  of  a  way? — ^A.  Yes,  sir;  I  think 
it  is  mechanical  after  wearing  them  for  about  thirty  years. 

Q.  What  did  you  say  the  last?     When  I  interrupted  you  you 

rabbed  your  pistol A.  I  first  started  out  of  the  door,  and  just  as 
had  my  hand  on  the  door  there  was  a  knock,  and  as  I  opened  the 
door  I  almost  ran  into  a  man  who  said  to  me,  "Major,  they  are 
shooting  up  the  post;   they  are  shooting  up  the  post." 

Q.  Who  was  this? — ^A.  1  did  not  know  at  that  time.  I  found  out 
next  day  it  was  Private  Hairston,  who  was  sentinel  around  No.  3.  No.  8 
extends  completely  around  the  officers'  quarters  at  night,  keeping 
them  on  his  left,  and,  as  I  stated,  he  said,  "  They  are  shooting  us  up. 
I  said,  "  Go  over  to  the  guardhouse  and  tell  the  sergeant  of  the  guard 
to  sound  call  to  arms."  I  ran  as  hard  as  I  could  over  to  C  Company, 
calling  out  several  times,  "  Sound  call  to  arms." 

Q.  Was  call  to  arms  sounded? — A.  Call  to  arms  was  sounded. 

Q.  Before  or  after  you  had  yelled  this  out? — A.  Not  until  I  had 
yelled  it — I  suppose  had  called  four,  five,  or  six  times ;  I  don't  know. 

Q.  And  where  was  it  sounded  first? — ^A.  It  was  sounded  from  the 
guardhouse. 

Q.  Do  you  recall  whether  it  was  taken  up  by  other  trumpeters? — 
A.  It  was  taken  up,  I  think,  almost  immediately  by,  I  think,  all  the 
trumpeters  in  the  post;  it  sounded  all  along  the  line. 

Q.  What  was  in  your  mind  at  this  time.  Major? — ^A.  My  mind  was 
completely  filled  with  the  Evans  affair  then.  I  thought  that  a  body 
of  men  to  revenge  Mrs.  Evans  had  come  up  to  shoot  into  the  post. 

Q.  Did  anything  happen  before  you  got  over  to  C  Company, 
toward  which  you  were  going? — A.  As  I  went  on,  after  call  to  arms 
sounded,  I  called,  "  Fall  in  the  companies !  Fall  in  the  companies !" 
I  must  have  repeated  that  several  times,  until  I  arrived  at  C  Com- 
pany. 

Q.  What  did  you  find  when  you  got  over  there? — A.  When  I  got 
over  in  the  front  of  C  Company  there  were  probably,  oh,  fifteen  men 
that  had  assembled  in  front  of  the  company.  Most  of  them,  I  think, 
were  in  their  underclothing  only;  I  could  see  them  all  in  white  and 
they  had  no  arms.  I  said  to  them  right  away,  "  Men,  where  are  your 
arms?  Why  do  you  fall  in  without  your  arms?"  One  of  them  re- 
plied, "  The  gun  racks  are  locked,  and  we  can't  find  the  noncommis- 
sioned officer  in  charge  of  quarters."  I  said :  "  If  you  can't  find  the 
noncommissioned  officer  in  charge  of  quarters,  break  the  racks  open 
and  fall  out  under  arms  just  as  quickly  as  you  can."  The  firing  at 
this  time  was  continued  and  very  rapid ;  there  was  a  great  deal  of  it. 

Q.  What  did  you  note  in  front  of  B  Company,  if  anything? — A. 
You  wish  me  to  go  on  with  the  narrative? 

Q.  Yes.  Had  you  heard  anything  as  you  went  across  the  parade 
ground  previous  to  getting  to  the  company?  If  so,  what? — A. 
No,  sir;  I  had  not  heard  anything  at  all  that  I  can  recall,  excepting 
the  sound  of  trumpets. 

Q.  Hadn't  you  heard  a  wagon  moving  somewhere? — ^A.  Oh,  yes; 
I  had  heard  tnat ;  I  had  heard  the  scavenger's  cart ;  that  is  one  of  those 
metal  carts :  makes  a  great  deal  of  noise,  and  I  could  hear  that  in  the 
direction  oi  the  western  end  of  the  parade. 

Q.  Where  were  you  when  you  heard  l\v\a^ — k.  1   ^qnx'^,  Vc^ss^  \ 
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crossing  the  parade  ground  somewhere;  mirfit  have  been  in  the 
middle,  or  near  one  side  or  the  other;  it  was  before  I  arrived  at  C 
Company  that  I  heard  this  cart. 

Q.  Now,  if  you  will  take  up  the  narrative,  please. — ^A.  After  tell- 
ing these  men  to  break  open  the  gun  racks  if  tney  couldn't  find  them 
in  any  other  way  I  went  over  to  B  Company,  and  I  think  it  was 
right  between  the  interval  of  B  and  C  Company  that  I  met  a  man 
who  told  me  he  was  the  sentinel  on  No.  2,  and  I  asked  him  where  this 
firing  was,  and  he  said  to  me,  "  It's  directly  over  the  wall."  I  asked 
him  if  he  had  seen  anybody  who  was  doing  it,  and  he  said  he  hadn't 
seen  anybody  and  he  didn't  know.  I  said  all  right,  and  I  passed  on 
to  B  Company.  B  Company  had  a  few  men  out,  and  I  noticed  a  man 
in  front  of  it  whom  I  took  to  be  a  nonconmiissioned  officer,  and  it  was 
Corporal  Daniels,  and  I  told  him  to  form  the  company  as  quickly  as 
he  could.  I  then  ^vent  back  to  C  Company  and  some  of  the  men  were 
coming  down  with  their  arms;  most  of  them,  I  think,  had  very  little 
clothing  on ;  I  could  see  many  and  noticed  the  white  shirts. 

Q.  Did  anybody  report  to  you  about  this  time? — A.  Some  of  these 
men  were  coming  down,  as  I  say,  with  their  rifles.  I  was  very  close 
to  them — it  was  vory  dark — I  don't  suppose  I  was  3  feet  from  them, 
and  some  threw  their  rifles  down  and  commenced  to  load  them.  I 
told  thorn  to  stop  that ;  that  I  would  shoot  any  man  who  loaded  his 
rifle  before  given  an  order  to  do  so. 

Q.  Did  any  man  of  your  command  report  to  you  about  this 
period  ? — ^A.  No,  sir. 

Q.  Go  ahead. — A.  Sergeant  Harley,  I  noticed  him  in  front  of  the 
company,  and  I  told  him  to  take  "command  of  the  companv  and 
hui-ry  them  upj  get  them  together  with  their  arms,  and  to  send  some 
one  for  Captain  Macklin.  I  then  went  over  to  B  Company,  and 
when  I  got  near  the  company  I  could  hear  Sergeant  Sanders,  who 
was  there  calling  the  roll  or  telling  the  men  to  fall  in,  I  don't  know 
which;  I  heard  his  voice  distinctlv.  While  I  was  standing  there 
I  heard  Lieutenant  (Jrier  calling,  "Major,  where  are  you!  Major, 
where  are  you  ? "  I  said,  "  Grier,  come  over  to  Q  Company."  I 
went  right  over  to  C  Company,  and  Grier  came  over,  and  1  told  him 
to  take  command  of  C  Company;  that  Captain  Macklin  was  not 
there;  I  had  not  seen  him,  and  I  felt  a  little  uneasy  about  it,  and 
Grier  asked  me  what  was  the  matter,  and  I  said,  "  They  are  slioot- 
ing  the  post  up,"  and  for  him  to  form  the  company  as  ouickly  as 
he  could,  and  I  would  give  him  orders  later  what  to  do.  I  think  it 
was  at  that  time  that  Sergeant-Ma j or  Taliaferro  reported  to  me. 
and  he  asked  me  if  he  could  arm  himself;  he  had  no  arms.  I  told 
him  yes.  to  go  and  get  what  he  wanted.  I  went  back  to  B  Company, 
and  on  the  way  back — ^there  is  quite  a  little  space,  may  I  cafi  the 
attcMitioii  of  the  court,  l>etween  the  barracks  and  this  brick  wall, 
quite  a  little  space  in  here.  The  men  form  in  between  this  wall  gener- 
ally au(l  the  barracks,  and  there  are  some  trees  along  in  here,  too 
(indicating  space  in  front  of  quarters  between  brick  walk  and  the 

?uartcrs  themselves).  When  I  was  going  over  there  I  saw  some 
ornis  ri^ht  on  this  walk.  I  called  out.  asked  who  that  was,  and  the 
reply  I  received  was  it  was  the  corporal  of  the  guard.  I  went  over, 
asked  him  what  his  name  was;  he  said  it  was  Corporal  Burdett, 
and  I  asked  him  what  he  knew,  what  he  had  seen— any  mea  or  not-^ 
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and  he  said  he  hadn't  seen  a  thing;  he  had  been  waiting  at  the  guard- 
house and  was  sent  bv  the  commander  of  the  guard  to  look  for 
No.  2 ;  and  I  told  him  I  had  seen  No.  2,  and  he  was  all  right,  and  for 
him  to  remain  where  he  was.  I  went  down  to  B  Company  and 
found  Lieutenant  Lawrason  had  joined  at  that  time.  I  told  Lawra- 
son  that  as  soon  as  his  company  was  formed  I  wished  him  to  post 
it  in  line  of  skirmishers  along  the  brick  wall,  his  left  resting  at 
the  main  gate,  and  he  would  b?  joined  on  his  right  by  C  Company. 
I  started  to  go  back  to  C  Company  then,  and  I  thought  of  this 
Corporal  Burdett  with  two  or  three  men  he  had  with  him,  and  I 
realized  the  ladies  were  all  alone,  and  I  sent  him  over  to  Captain 
Lyon's  house  and  told  him  to  look  after  the  ladies,  to  see  that  no 
harm  came  to  them.  I  went  back  to  C  Company  and  told  Lieuten- 
ant Grier  that  as  soon  as  his  company  was  formed  I  wished  him  to 
take  it  and  place  it  along  the  brick  wall,  his  left  resting  on  B  Com- 
pany's right,  and  to  extend  it  well  along  beyond  the  wall  and  turn 
it  back  a  little  toward  the  guardhouse. 

Q.  You  stated  you  had  sent  for  Captain  Macklin ;  do  you  remem- 
ber who  you  sent? — ^A.  No;  I  just  told  Sergeant  Harley  to  send 
some  one  for  Captain  Macklin,  didn't  name  any  one  man  at  all.  I 
went  back  and  called  to  Captain  Lyon  and  asked  him  if  he  was  ready; 
Captain  Lyon  came  over  to  me  and  said  he  was  ready,  and  I  told 
him  to  place  his  company  along  the  brick  wall  with  his  right  resting 
at  the  main  gate  and  extending  toward  the  Rio  Grande  River.  1 
followed  Captain  Lyon  out— his  company  was  formed  and  he 
started  at  once — I  went  with  him  to  the  gate,  and  directly  after  this 
B  Company  came  out  and  formed,  and  I  think  it  was  then  the  ser- 
geant-major reported  to  me.  I  noticed  he  had  a  rifle,  and  as  I  had 
heard  nothing  from  Captain  Macklin  yet  I  told  him  to  go  over  to 
Captain  Macklin's  quarters  and  see  if  he  could  find  him.  Immedi- 
ately after  that  I  went  along  the  entire  line,  as  formed,  from  the 
gate  east,  to  see  whether  these  young  men  had  posted  the  men  the 
way  I  wanted  them.  They  had  them  in  line  or  skirmishers  along 
the  road,  and  C  Company  was  extended  someway  along  the  vacant 
quarters  and  the  right  of  it  was  defused  a  little. 

Q.  Will  you  describe  the  firing  more  particularly  ?  You  had  got- 
ten to  the  point  of,  I  think,  scattered  fire. — A.  This  firing  continued 
imtil  just  before  the  companies  were  formed  and  put  out  along  the 
wall;  it  ceased  just  about  that  time.  There  had  Ibeen  a  good  deal 
of  it  Some  of  the  shooting  sounded  as  if  it  might  have  been  an 
attempt  at  volleys,  I  think  two  or  three  of  these,  maybe  three  or 
four,  I  didn't  keep  track  of  them,  and  they  had  gradually  receded, 

fone  away ;  gone  up  town  as  I  supposed,  and  I  think  most  all  of  this 
ring  was  from  high-power  rifles.  I  don't  think  there  was  any  black 
powder  in  it  at  allj  I  think  I  can  distinguish  between  black  powder 
and  the  nitro  powder  used  in  the  high-power  rifles,  but  I  did  notice 
pistol  shots  every  now  and  then  during  all  of  this  firing.  I  recog- 
nized them  as  pistol  shots,  simply  as  they  did  not  make  as  much 
noise  as  the  others. 

Q.  Now,  you  have  gotten  the  companies  formed;  they  remained 
there  for  some  time? — A.  I  would  like  to  go  on  a  little  further,  if 
ou  please,  I  have  not  quite  finished  that.     As  I  say,  I  went  along  the 
le  to  the  extreme  right  and  coming  back  I  met  iksA  "Sfs^^^x^  w.  ^^ 
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Q.  Tell  the  court  what  Doctor  or  Maj.  Fred  Combe  told  you. — 
A.  I  met  them  right  at  the  gate.  Dr.  Fred  Combe  introduced  me  to 
his  brother,  Dr.  Joe  Combe,  the  first  time  I  had  ever  met  him  at  all, 
and  we  stepped  up,  I  suppose,  halfway  between  the  gate  and  the  line 
oi  barracks.  He  said  to  me,  "Major,  one  man  has  been  killed." 
I  understood  him  to  say,  "  The  chief  of  police  has  been  wounded  and 
his  horse  killed,  and  it  has  been  done  by  your  men."  I  said,  "  Doc- 
tor, I  can't  believe  it."  He  says,  "  Yes ;  they  have  been  seen  by  sev- 
eral people;  there  was  a  party  of  five  in  one  and  a  party  of  three  in 
another."  I  said,  "  I  can  t  believe  it,  Doctor.  I  have  had  a  roll  call, 
and  the  men  are  all  present;  every  intimation  I  have  seems  the 
other  way — coming  the  other  way."  He  says,  "  It  isn't  so ;  our  men 
have  seen  it."  I  think  Captain  Lyon  was  standing  with  us  during  this 
conversation,  and  he  then  asked  me — well,  there  was  a  good  deal  of  this 
sort  of  conversation — and  he  then  asked  me  if  he  could  speak  privately 
to  me,  and  we  stepped  off  to  one  side,  and  he  said  then,  "  Major,  you 
must  keep  your  people  in  the  post,  because  I  would  not  be  responsible 
for  any  man  that  leaves  the  post  now."  I  said,  "  Doctor,  I  shall  cer- 
tainly keep  my  men  in  the  post,  and  I  shall  certainly  keep  the  Browns- 
ville people  out  of  the  post;  no  one  shall  be  allowed  to  leave  this  post 
except  on  my  order,  and  none  shall  be  allowed  to  enter  the  post  ex- 
cept it  is  yourself  or  on  your  personal  application.  If  you  wish  to 
see  me  ana  will  send  a  note,  I  will  have  the  guard  at  the  gate  admit 
you,  but  under  no  circumstances  will  anybody  be  admitted  until  this 
matter  is  thoroughly  investigated."    He  talked  a  little  longer — I  have 

{'ust  given  you  the  purport,  as  near  as  I  can  remember  it — and  then 
le  and  his  orother  went  out. 

Q.  In  connection  with  this  keeping  your  men  in,  did  you  go  into 
that  more  in  detail  in  regard  to  the  officers  or  not  ? — A.  i  es ;  I  did. 
I  remembered  that  Lieutenant  Lawrason  was  taking  his  meals  at  Mrs. 
Leahy's  hotel,  and  I  said,  "  Well,  Doctor,  do  you  think  it  would  be 
advisable  for  Lieutenant  Lawrason  to  go  outside  for  his  meals?" 
He  says,  "  No;  I  don't.  I  think  you  had  oetter  keep  them  all  in."  I 
said,  "All  right;  the  oflScers  shan't  go."  I  forgot  to  mention  one 
thing  in  there.  He  told  me  he  had  just  headed  off  a  crowd  of 
about  300  that  were  bent  upon  coming  down  there  in  the  post,  and  he 
told  them  it  would  be  simply  suicidal  to  do  it. 

Q.  Did  he  say  anything  about  whether  these  300  were  armed  or 
not? — ^A.  Yes;  1  think  he  said  a  body  of  300  armed  men,  but  that  he 
had  succeeded  in  heading  them  off. 

Q.  What  orders  did  you  give,  Major,  if  any,  at  the  time  he  told 
you  your  men  did  it,  m  regard  to  your  command  ? — A.  I  turned 
around  immediately  and  told  the  officers  to  verify  their  companies. 

Q.  Had  any  of  the  officers  reported  at  about  this  time  or  previous 
to  this  time? — A.  About  this  time — at  all  events  it  was  previous  to 
the  time  the  roll  was  called — Captain  Macklin  reported  to  me.  He 
came  up  and  reported,  and  I  said, '"  Well,  Captain,  I  am  mighty  glad 
to  see  you."  I  probably  called  him  Ed.  I  have  known  him  all  his 
life.  He  said,  "I  have  not  heard  a  word  of  this;  I  have  been  sound 
asleep;  "  and  I  said,  "Very  well,  take  command  of  your  company  at 
once.       I  told  him  it  was  on  the  right  of  the  line. 

Q.  You  said  you  directed  your  officers  to  verify  their  companies. 
Was  this  done,  and  what  was  the  result? — A.  I  received  tl\ft  *^^\ssfe 


Mar.  21. 1907.1  AFFBAY  AT  BROWNSVILLE,   TEXAS.  1159 

might  happen.  I  didn't  want  them  to  light  any  lamps  in  the  bar- 
racks, and  to  try  to  attempt  to  inspect  their  rifles  by  a  lantern  is  a 
very  unsatisfactory  process  at  best. 

Q.  Then  you  were  still  under  tiie  impression  the  post  was  being 
fired  into  from  the  town? — ^A.  I  was.  I  had  nothing  else  to  make  me 
think  otherwise.  All  the  reports  I  had  received  said  the  shots  came 
from  that  side. 

Q.  Except  the  report  of  Mayor  Combe? — A.  Except  the  report  of 
Mayor  Combe. 

Q.  When  did  you  next  see  Mayor  Combe  ? — A.  I  think  it  was  about 
9  o'clock  or  possibly  half  past  9  o'clock  next  morning — morning  of 
the  14th. 

Q.  What  did  you  do  then  yourself,  Major,  after  you  had  given 
these  orders  to  the  command  ?  Please  state  first  did  you  leave  a  com- 
pany on  guard  that  night? — ^A.  Yes,  sirj  C  Company.  The  entire 
C  Company  was  placed  on  guard  in  addition  to  tne  regular  guard, 
with  instructions  they  should  form  a  line  of  skirmishers  along  that 
entire  fence.  And  I  gave  them  most  positive  instructions  as  to  fir- 
ing. They  were  not  to  fire  under  any  circumstances  unless  it  was  in 
preservation  of  life,  and  under  no  circumstances  were  thev  to  fire 
unless  under  order  of  their  captain ;  and  I  might  add,  which  I  have 
not  stated  before,  that  my  instructions  to  the  companv  commanders 
when  they  went  out  on  the  firing  line  they  were  not  to  nre  unless  they 
received  an  order  from  nle  to  do  so;  that  my  station  would  be  at  the 
central  gate  there. 

Q.  Did  you  make  any  distinction  of  the  firing  of  men  on  account  of 
locality — that  is,  those  behind  the  wall  and  those  to  the  right? — ^A. 
The  only  shots  I  heard  to  the  right  were  these  two  shots  I  have  testi- 
fied to 

Q.  You  didn't  understand  my  question.  Did  you  draw  any  dis- 
tinction as  to  what  the  men  behind  the  wall  were  to  do — ^your  own 
men — after  they  had  been  posted  and  the  men  were  right  on  an  ex- 
posed portion? — A.  I  told  them  to  take  the  ordinary  precautions — 
Detter  nave  the  men  lie  down.  It  was  hardly  necessary  to  give  that 
order  to  Captain  Macklin. 

Q.  What  did  you  do  yourself  after  that.  Major — after  you  dis- 
missed the  companies? — ^A.  After  I  dismissed  the  companies  to  the 
barracks  I  walked  over  to  Captain  Lyon's  house  and  got  Mrs.  Penrose 
and  took  her  home,  and  I  sat  in  a  chair  alongside  of  ner  until  a  little 
while  before  daylight.  She  was  very  much  excited,  worked  up,  and 
nervous. 

Q.  Then  what  did  vou  do? — A.  Before  it  was  really  daylight  I 
went  out  and  examined  the  quarters.  I  looked  along  first  in  a  casual 
way,  and  when  it  got  light  enough  for  me  to  see  well  I  examined  the 
rear  of  the  barracks  of,  first,  C,  S,  and  D  Companies,  and  then  I  went 
up  to  the  vacant  set,  looking  to  see  if  there  were  any  bullet  holes  there 
at  all. 

Q  What  did  you  find? — A.  I  found  no  trace  of  any  bullet  holes 
whatever. 

Q.  Did  you  find  any  broken  glass? — A.  There  were  two  windows 
broken  in  B  Company  barracks ;  one,  a  half  pane,  was  knocked  out, 
and  the  other  looted  as  if  an  elbow  might  have  been  thrust  through 
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wiping  rod  through  each  one  of  these  guns.  We  examined  them 
very  carefully,  smelled  them ;  there  was  no  indication  of  having  been 
fired ;  there  was  oil  in  there,  and  a  little  dust  that  had  accumulated. 

Q.  Did  you  get  reports  from  your  company  commanders  in  regard 
to  the  inspections? — ^A.  I  got  them  from  all.  They  reported  to  me 
that  their  rifles  were  all  bright  and  clean ;  they  found  no  traces  of  be- 
ing fired,  and  that  they  had  inspected  their  ammunition  and  that  it 
was  all  accounted  for. 

The  court  then  took  a  recess  until  2  o'clock  p.  m.,  at  which  time 
the  members  of  the  court,  the  judge-advocates,  the  accused,  his 
counsel,  and  the  reporter  resumed  their  seats. 

Maj.  C.  W.  Penrose  resumed  the  stand,  and  being  reminded  tiiat 
he  was  still  under  oath,  further  testified  as  follows: 

DIRECT  EXAMINATION    CONTINUED. 
QUESTIONS   BT   COUNSEL  FOB  THE   ACCUSED. 

Q.  I  think  you  said  this  morning,  just  before  the  recess,  that  the 
company  commanders  reported  to  you  that  the  guns  were  all  in  and 
that  the  ammunition  was  checked  up  correctly  ? — A.  Yes,  sir. 

Q.  Did  you  give  any  orders  thereafter,  or  about  that  time,  in  regard 
to  determining  or  ascertaining  who  the  guilty  parties  were?  If  so, 
tell  the  court  about  that,  just  what  they  were.— A.  Yes,  sir.  I  sent  for 
the  company  commanders  and  I  told  them  I  wished  them  to  institute 
the  most  searching  investigation  they  knew  how  to  do  to  determine 
who  the  guilty  parties  were,  if  any,  in  the  battalion,  immediately; 
that  I  wanted  them  to  set  the  noncommissioned  oflScers  together  and 
talk  to  them  particularly,  as  I  thought  any  information  we  got  we 
could  get  better  from  the  noncommissioned  oflScers  than  talkmg  to 
the  privates  themselves;  but  I  cautioned  them  particularly  to  see 
the  old  privates  in  the  commands  to  see  what  knowledge  they  might 
have  or  be  able  to  gain. 

Q.  When  was  that  with  respect  to  the  interview  you  had  with 
Mayor  Combe  that  morning,  the  14th? — ^A.  I  think  that  was  before 
the  interview,  sir. 

Q.  Was  that  before  Mayor  Combe  came  out  until  you  had  given 
these  instructions  looking  to  the  detecting  of  the  guilty  parties,  if 
any  existed  in  your  command? — A.  Yes,  sir;  I  think  it  was  beiore 
Mayor  Combe  arrived. 

Q.  What  was  the  purpose  of  Mayor  Combe's  first  visit  to  you  that 
morning? — A.  I  think  that  it  was  to  notify  me  that  a  committee 
would  visit  me  some  time  that  morning — a  committee  of  citizens  of 
Brownsville.    I  do  not  recall  anything  else  particularly. 

Q.  Who  was  present,  if  anyone,  at  this  interview? — ^A.  I  do  not 
really  recall  anyone  being  present. 

Q.  Do  you  recall  an  interview  or  interviews  with  a  Mr.  Creager? — 
A.  I  sent  for  Mr.  Creager  on  the  morning  of  the  14th  and  asked 
him  to  come  to  my  oflSce,  that  I  would  like  to  consult  with  him. 

Q.  And  did  he  come? — A.  Yes,  sir;  he  was  there — he  came  at 
between  9  and  10  o'clock,  I  think  it  was,  some  timew 
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be  of  benefit  and  help  to  me,  but  I  found  after  a  very  few  moments' 
talk  that  he  was  so  biased  and  prejudiced  and  so  thoroughly  con- 
vinced in  his  mind  that  the  negroes  in  mv  battalion  had  done  this 
shooting  that  I  soon  saw  he  could  not  be  of  any  benefit  to  me  at  all — 
could  not  help  me  at  all ;  he  was  not  a  broad  enough  minded  man  for 
that.  That  is  about  all,  I  think;  the  substance  of  the  conversation. 
Of  course  I  do  not  remember  it  word  for  word. 

Q.  Now,  tell  us  about  the  visit  of  the  committee,  tell  us  who  was 
present,  how-  vou  happened  to  know  it — generally  speaking,  tell  us 
what  occurred  when  that  committee  called  on  you. — A.  I  can  not 
tell  you  who  was  present,  sir.  There  was  a  committee  of  citizens 
who  came  out,  headed  by  Mayor  Combe,  I  think  about  11  or  half  past 
11  o'clock  in  the  morning,  'there  were  10  or  12,  possibly  more.  The 
chairman,  I  happened  to  know,  was  Capt.  Wniiam  Kelly.  They 
came  to  the  office  and  Mayor  Combe  introduced  them  to  Captain 
Lyon,  Lieutenant  Grier,  and  myself;  I  had  sent  word  to  Captain 
Lyon  that  I  wished  him  to  be  present  at  this  meeting.  The  chairman, 
Capt.  William  Kelly,  then  rose  and  told  me  that  the  night  before  a 
man  had  been  killed  in  town,  the  lieutenant  of  police  shot  in  the  arm, 
his  horse  killed,  several  houses  riddled  with  bullets,  and  they  had 
undoubted  proof  that  the  deed  was  committed  by  men  of  my  com- 
mand. I  replied  to  him  that  I  was  very  sorry,  indeed,  that  the  evi- 
dence pointed  so  strongly  to  this  deed  having  been  committed  by  my 
men,'  and  that  I  would  do  everything  that  lay  in  my  power  to  detect 
the  guilty  men,  whoever  they  might  be,  that  I  had  already  taken  steps 
to  that  end,  and  that  my  efforts  should  never  cease  as  long  as  I  was  in 
the  service  to  try  to  detect  these  men.  I  told  them  that  up  to  the 
present  time  we  had  absolutely  obtained  no  clew  whatever — and,  by 
the  way,  one  other  thing  he  said  to  me,  demanded  that  they  be  turned 
over  to  the  civil  authorities  for  punishment;  I  told  him,  as  I  said,  that 
I  would  do  everything  in  the  world  that  I  could,  and  if  I  found  them 
they  would  be  turned  over  to  the  proper  authorities — I  did  not  at  any 
time  state  that  they  would  be  turned  over  to  the  civil  authorities. 
That  was  the  substance  of  the  whole  talk.  Then  there  were  a  great 
many  questions  asked  by  different  members  of  the  committee,  prin- 
cipally about  their  own  safety  and  my  ability  to  hold  these  men  in 
check  to  prevent  a  repetition  of  what  they  claimed  had  occurred. 
I  told  them  that  I  had  then  an  entire  company  of  infantry  on  guard, 
I  told  them  roughly  where  it  was,  and  that  there  woula  always  be 
two  officers  of  my  command  with  that  company.  That  did  not  alto- 
gether satisfy  them;  they  wanted  to  know  how  two  officers  could 
control  them.  Well,  I  told  them  they  could  control  them,  because 
they  were  well-disciplined  men,  that  with  the  officers  with  them  there 
was  no  chance  of  their  doing  anything  of  that  kind  again.  It  all 
lay  along  these  lines — a  great  many  questions  were  asked  me  along 
that  particular  line — ^what  they  were  I  can  not  begin  to  remember, 
because  one  question  followed  right  after  another,  and  there  were 
often  discussions  between  them.  I  then  told  the  gentlemen  that  I 
would  be  very  glad  indeed  to  take  them  along  the  line  of  my  senti- 
nels and  show  them  how  they  were  disposed. 

Q.  Well,  did  anyone  else  of  that  command — of  your  command — 
give  a  talk  to  that  committee  that  day? — A.  Captain  Lyon  was 
there,  and  during  some  of  the  conversation  he  asked  if  he  could  say 
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This  suggestion  is  that  you  appoint  a  committee  of  three  citizens  of  Browns- 
ville, of  which  yon  should  he  chairman,  to  come  to  this  post  and  mal3:e  an  investi- 
gation for  yourselves. 

I  will  place  l)efore  such  a  co^lmittee  every  particle  of  evidence  I  have  been 
able  to  obtain  up  to  the  present  time  and  will  summon  before  them  every  man 
of  this  post  for  such  examination  as  they  may  desire  to  make. 
Very  respectfully, 

C.  W.  Penrose, 
Major,  Twenty-fifth  Infantry,  Commanding  Poat^ 

Counsel  for  the  accused : 

The  pencil  memorandum  contains  the  names  of  the  committee:  John  I. 
Kleiber.  district  attorney,  twenty-eighth  judicial  district ;  John  Bartlett,  county 
Judge  of  Cameron  County ;  Stanley  Welch,  Judge  twenty-eighth  Judicial  district^ 
and  William  Kelly. 

A.  I  will  state  to  the  court  that  this  Captain  Kelly,  Mr.  Kleiber, 
and  Judge  Bartlett  called  on  me  in  response  to  that  letter  the  next 
day — I  think  it  was  the  21st — and  suggested  the  name  of  the  Hon. 
Stanley  Welch,  who  was  judge  of  the  twenty-eighth  judicial  dis- 
trict; I  think  they  said  he  had  arrived  in  town  that  morning— -either 
that  morning  or  the  morning  before.  I  told  them  I  had  no  objection 
to  putting  just  as  many  on  the  committee  as  they  wanted  to.  I  had 
suggested  3  because  I  thought  3  could  do  more  than  6  or  8. 

Q.  Did  you  cease  your  efforts  at  any  time,  up  to  the  time  the  com- 
panies were  discharged,  to  discover  the  guilty  parties,  if  they  were 
m  the  command? — A.  I  never  did  cease.  I  carried  it  up  to  the  last 
minute,  almost,  that  they  were  discharged.  I  questioned  the  non- 
commissioned officers,  ana  on  several  occasions  I  talked  to  them  and 
begged  them  to  try  to  ferret  the  thing  out,  not  only  for  the  sake  of  the 
battalion,  the  regiment,  and  the  Army,  but  for  the  sake  of  their  ovm 
race.  They  all  assured  me  they  had  been  doing  everything  in  their 
power,  but  had  been  able  to  gain  nothing  whatever.  I  also  talked  to 
many  of  the  old  privates,  men  that  I  could  depend  upon,  and  they 
told  me  the  same  thing. 

Q.  Have  you  had  occasion  to  make  recommendations  in  regard  to 
the  methods  to  be  pursued  by  the  military  authorities  in  Siis  re- 
spect?— A.  Yes,  sir.  Sometime  after  our  battalion  reached  Fort 
Reno  and  I  had  given  the  men  this  extra  guard,  extra  drill,  extra 
fatigue,  with  no  results  whatever,  I  wrote  a  confidential  letter  to  the 
military  secretary  of  the  department,  making  two  suggestions. 

Q.  Will  you  please  look  at  that  letter  there  and  tell  the  court  ^hat 
it  is?  (Paper  to  witness.) — ^A.  Yes,  sir.  This  is  the  letter — carbon 
copy  of  the  letter — that  I  sent  to  the  military  secretary  of  the  Depart- 
ment of  Texas,  dated  September  20.    It  is  not  signed. 

The  judge-advocate: 

May  I  ask  if  it  is  the  intention  of  counsel  to  introduce  this  letter  in  evidence, 
which  I  presume  it  is? 

Counsel  for  the  accused: 

Yes,  sir. 

The  judge-advocate: 

We  believe  that  it  would  be  better  to  read  it  from  the  printed  copy  of  the 
War  Department,  because  that  contains  no  signature. 

Counsel  for  the  accused : 

We  will  have  him  sign  it,  and  I  was  going  to  say  yo\x  can  eotsi^"ax%  \>D^s^  '^VQa. 
that  and  see  If  It  is  all  right 

S.  Doc,  402,  60-1,  pt  2 75 
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The  judge-advocate: 

Oh,  yes ;  we  know  it  is  all  right.    We  have  compared  It 
Counsel  for  the  accused  thereupon  read  the  letter  to  the  militaij 
secretary  mentioned  by  the  witness,  as  follows: 

CJONFIDENTIAIm] 

FoBT  Reno,  Okla.,  September  20,  1906. 
The  Military  Secretary,  Department  of  Texas, 

San  AntoniOt  Tex. 

Sir:  In  obedience  to  tlie  department  commander's  instructions,  contained  in 
your  telegrams  of  August  2G  and  28,  the  enlisted  men  of  Ck)mpanies  B,  C.  and 
D,  Twenty-fifth  Infantry,  have  been  held  at  this  post  without  privileges  of  any 
kind,  and  prior  to  arrival  here,  from  August  14  to  27,  were  confined  strictly 
to  the  limits  of  Fort  Brown,  Tex.  Therefore  they  have  had  no  liberty  of  any 
kind  or  character  for  over  a  month. 

Since  arriving  at  Fort  Reno,  in  addition  to  allowing  no  privileges  whatever, 
and  being  confined  within  the  limits  of  the  post,  I  have  given  the  enlisted  men 
of  these  companies  extra  guards,  extra  drills,  and  constant  police  work, 
besides  having  tattoo  roll  call  for  them,  and  always  one  and  sometimes  twc 
check  inspe<'tions  after  the  regular  11  o'clock  p.  m.  inspection. 

At  first  I  was  under  impression  that  these  extra  drills,  police,  and  priva- 
tions would  have  the  eftect  of  Inducing  some  one  who  was  not  among  the 
criminals,  but  who  has  the  knowledge  of  the  guilty  parties  to  the  shooting 
at  Brow usvi lie,  to  give  some  Information  that  would  lead  to  the  detection  ol 
some  of  the  men,  but  up  to  this  time  It  has  proven  an  utter  failure,  and  1 
doubt  very  much  if  it  will  ever  accomplish  the  desired  results.  In  fact.  I  am 
of  the  opinion  that  It  Is  having  the  contrary  effect,  by  keeping  the  men  con- 
stantly on  their  guard,  and  this  view  Is  8hnro<l  by  the  ofllcers  of  the  battalion 
as  well  as  many  of  the  old  noncommissioned  ofllcers  who  are  thoroughly 
reliable  and  trustworthy,  and  whose  opinions  In  such  a  matter  are  worthy  oi 
consideration. 

In  view  of  this  fact,  I  respectfully  suggest  that  one  of  the  two  foHowini 
plans  be  authorized : 

First  Take  off  all  restrictions  imposed,  return  to  the  regular  routine  o1 
post  duty,  and  lead  the  men  to  believe  the  whole  Brownsville  matter  has  beei 
droppefl,  but  have  three  colored  detectives  enlisted  and  one  assigned  to  eacl 
of  the  three  companies. 

Second.  That  jiuthority  be  granted  by  the  Secretary  of  War  to  discharge 
if  ue<'ess2iry,  all  but  20  per  cent  of  the  enlisted  men  of  the  three  companies,  the 
discharges  to  be  so  notated  that  enlistment  again  would  be  impossible. 

To  carry  out  this  latter  suggestion,  I  would  have  it  published  to  the  men 
that  on  a  certain  specified  date,  a  month  later,  for  instance,  if  the  crimlnali 
were  not  detcK'ted  and  reiH)rted,  20  per  cent  of  each  company  would  be  dis- 
charged. At  the  end  of  a  second  i)crIod  of  thirty  days,  if  the  men  still  re- 
mained undete<-te<l.  a  second  lot  of  20  per  cent  of  the  original  numbers  of  the 
companies  would  be  discharged,  and  so  on,  in  periods  of  thirty  days,  until 
but  20  pt^r  cent  of  the  men  are  left.  The  men  discharged,  in  all  cases,  to  be 
selc<'tod  by  the  company  commanders. 

This  latter  is  a  drastic  measure  and  should,  in  my  opinion,  be  resorted  to 
only  after  the  first  suggestion  had  been  given  a  fair  trial  and  had  proven  i 
failure. 

I  am  strongly  of  the  opinion  that  but  few  men  have  any  knowledge  of  the 
deplorable  Brownsville  affair,  but  it  is  quite  evident  that  these  few  will 
never  betray  their  comrades  under  present  conditions.  The  majority  of  the 
men,  particularly  the  old  soldiers  who  have  served  their  country  for  yean 
gallantly  and  faithfully  and  borne  themselves  honorably,  feel  this  matter  very 
deeply,  and  I  believe  are  doing  all  they  can  to  detect  the  guilty,  but  It  masl 
be  remembered  the  negro  race  is  a  very  secretive  one,  and  those  haying 
knowledge  of  the  shooting,  without  being  participants,  will  hesitate  a  long 
time,  under  most  adverse  conditions,  before  giving  information. 

I  recommend  that  the  first  plan  be  given  a  fair  trial,  for  once  the  present 
restraint  is  removed  and  the  men  given  the  nsnal  liberty  they  will  be  mocli 
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more  apt  to  talk,  and  eepeclally  after  drinking  a  little;  bnt  to  be  reasonably 
hopeful  of  snccess  detectives  mnst  be  employed. 
Very  respectfully, 

Major,  Twenty-fifth  Infantry,  Commanding. 

Q.  Now,  there  is  one  thing  in  your  letter  of  August  15,  1906,  I 
notice,  in  evidence,  which  I  wish  to  have  you  explain  to  the  court 
(reading) :  "  Were  it  not  for  the  damaging  evidence  of  the  empty 
shells  and  used  clips  I  should  be  of  the  firm  belief  that  none  of  my 
men  was  in  any  way  connected  with  the  crime,  but  with  this  fact  so 
>ainfully  before  me  I  am  not  only  convinced  it  was  perpetrated 
jy  men  of  this  command,  but  that  it  was  carefully  planned  before- 
hand ;  "  and  then  you  go  on  and  call  attention  to  the  investigation 
made.  I  wish  you  would  tell  the  court  what  convinced  you  that  this 
had  been  perpetrated  by  the  men  ? — A.  The  lack  of  any  scars  of  bul- 
lets on  the  barracks  and  Captain  Macklin's  finding  shells  and  clips 
at  the  mouth  of  the  alley,  and,  I  may  add,  too,  that  Doctor  Combe 
told  me  they  had  picked  up  quite  a  number  of  them  in  the  streets  of 
Brownsville ;  I  thmk  he  said  from  75  to  100,  although  I  did  not  see 
those. 

Q.  These  were  the  causes  that  led  up  to  your  making  that  state- 
ment?— A.  Yes,  sir. 

Q.  Now,  what  caused  you  to  state  at  that  time  that  you  believed 
that  it  was  premeditated  or  carefully  planned  beforehand  ?— A. 
Simply  because  we  were  not  able  to  detect  anybody  up  to  that  time, 
the  rifles  were  found  absolutely  clean,  and  the  ammunition  was  care- 
fully and  accurately  accounted  for. 

The  president : 

I  beg  your  pardon,  one  moment.  In  quoting  from  tbe  letter,  what  is  the  date 
of  that? 

Counsel  for  the  accused : 
August  the  15th. 

Q.  When  was  this  letter  of  August  15  actually  written  by  vou! — 
A.  It  was  written  late  on  the  night  of  August  the  15th,  I  think  it 
was.  I  know  it  was  written  in  the  night,  the  14th  or  15th,  I  am  not 
sure.    Here  it  is,  sir — I  have  my  carbon  copy — August  the  15th. 

Counsel  for  the  accused  : 

It  was  introduced  in  evidence,  you  will  recall,  some  time  ago. 

Q.  You  made  a  statement  before  Colonel  Lovering,  did  you  not! — 
A.  Yes,  sir. 

Q.  Did  you  have  occasion  to  correct  part  of  that  statement?  If 
so,  tell  the  court  the  circumstances. — A.  I  did. 

Q.  Was  the  correction  noted  in  the  printed  report,  as  you  recall  ? — 
A.  It  is  not,  sir.  After  the  pamphlet  was  published,  entitled  "  The 
Brownsville  Affray,"  by  the  War  Department,  I  noticed  in  looking 
over  my  evidence — and  it  was  some  time  after  it  was  received,  too, 
because  mine  was  about  the  last  I  read — in  the  last  paragraph  I  was 
asked  the  question  had  I  ever  talked  with  anybody  in  Brownsville 
relative  to  the  Brownsville  affray,  and  I  am  quoted  as  replying  I 
had  not. 
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Q.  "No,  sir;  I  did  not."— A.  Or,  "No,  sir;  I  did  not."  That  is 
the  substiince  of  it.  I  do  not  know  that  I  am  quoting  that  exactly, 
but  that  is  the  substance.  In  fact,  I  did  not  notice  it  until  my  wife 
called  my  attention  to  it.  I  immediately  then  wrote  a  letter  to  Lieu- 
tenant-Colonel Loverinff,  then  inspector-general  of  the  department, 
explaining  that  if  I  had  made  such  a  statement  as  that  I  was  either 
misquoted  or  it  was  not  properly  taken  down  or  I  did  not  understand 
the  question,  because  I  had  talked  to  people  in  Brownsville — ^to  one 
person  in  Brownsville,  not  people — and  I  had  talked  to  Doctor 
Combe  on  several  occasions.  1  wrote  that  letter.  It  must  be  on  file 
in  division  headquarters  if  it  has  not  been  sent  on  to  the  War  Depart- 
ment. 

Q.  Have  you  a  copy  of  that  letter? — A,  Yes,  sir;  I  made  it  in  the 
form  of  an  affidavit. 

Counsel  for  the  accused  thereupon  read  in  evidence  the  letter  re- 
ferred to  by  the  witness,  as  follows : 

FoBT  Reno,  Okxa.,  January  2^  19(n. 
Lieut  Col.  L.  A.  LovERiNO, 

Fourth  United  States  Infantry,  Acting  Inspector-C^eneral, 

Inspector-General,  Southwestern  Division,  8t.  Louis,  Ma, 
(Through  military  channels.) 
Sib:   I   have  received  a  copy   of  the  War  Department  document,   entitled 
"Brownsville  Affray,"  and  In  it,  on  page  24,  my  testimony  appears,  the  last 
question  and  answer  of  which  is  as  follows : 

"Q.  Did  you  ever  have  any  conversation  with  citizens  of  Brownsville  In 
which  they  expressed  any  opinion  about  the  colored  troops? — ^A.  No,  sir;  I  did 
not." 

With  reference  to  this  answer,  I  either  could  not  have  understood  your  ques- 
tion or  it  was  not  properly  recorded  or  I  must  have  thought  It  referred  to 
something  else,  for  I  tallced  almost  daily  with  Doctor  Combe,  the  mayor  of 
Brownsville,  on  the  behavior  of  the  men,  and  he,  on  more  than  one  occasion, 
particularly  Immediately  after  pay  day,  praised  their  conduct 

Doctor  Combe  was  employed  at  Fort  Brown,  in  the  absence  of  a  surgeon,  to 
attend  the  sick  from  the  time  the  battalion  arrived  to  within  a  few  days  before 
we  left  I  consequently  saw  him  frequently,  and  as  he  was  mayor  of  Browns- 
ville and  in  charge  of  the  police  of  that  city,  I  often  asked  how  the  men  were 
behaving,  and  he  always  assured  me  they  were  doing  exceptionally  welL 

I  desire  to  make  this  correction,  and  request  you  to  take  such  steps  as  yea 
may  deem  necessary. 

It  will  be  remembered  this  testimony  was  taken  down  by  a  shorthand  re- 
porter and  not  read  over  after  being  completed.  Otherwise  I  should  probaUy 
have  discovered  the  error. 

Very   respectfully,  C.  W.  Pbrbobk, 

Major,  Ttoeniy-flfth  United  Statea  Infantry. 

Terbitoby  of  Oklahoma,  County  of  Canadian,  ss: 

Personally  appeared  before  me,  the  undersigned  authority,  MaJ.  O,  W.  Pen- 
rose,  Twenty-fifth  United  States  Infantry,  who,  first  being  duly  sworn,  deposes 
and  says  that  he  wrote  the  foregoing  letter,  and  on  the  date  therein  stated; 
that  the  signature  attached  thereto  is  his  own,  and  the  contents  of  this  letter 
is  true  of  his  own  knowledge. 

O.  W.  PXNBOSB, 

Major,  Twenty-fifth  UnUed  Siatea  Infamtr^ 
Subscribed  and  sworn  to  before  me  this  24th  day  of  January,  1907. 

Samxtkl  p.  Lton, 
Captain,  Twenty-fifth  United  States  Infantry, 

Trial  Officer,  Summary  Court. 
Counsel  for  the  accused : 

You  may  take  the  witness. 


/ 


Mak21,1907.]  affray  AT  BROWNSVILLE,   TEXAS.  1169 

CROSS-EXAMINATION". 
QTTESTI0N8  BY  THE  JUDOE-ADVOCATS. 

Q.  Major,  I  understood  you  to  say  this  morning,  as  a  result  of  the 
conversation  you  had  with  Mr.  Evans  and  Mayor  Combe  about  6 
p.  m.  on  the  evening  of  the  13th,  that  you  gave  certain  orders  for 
patrols  to  be  sent  out,  for  passes  to  be  revoked,  and  for  an  order  to 
be  issued,  if  I  understand  you,  at  retreat,  notifying  the  men  that 
they  would  not  be  allowed  out  after  8  o'clock  at  nignt.  Am  I  cor- 
rect, sir? — A.  Yes,  sir, 

Q.  Did  you  give  any  orders  to  the  guard  than  those  mentioned! — 
A,  That  was  afl  I  gave  to  the  guard. 

Q.  The  guard  was  not  increased  in  any  way? — ^A.  Not  at  all. 

Q.  Were  any  changes  in  orders  given  to  the  sentinel  on  No.  2 
post? — ^A.  Not  unless  they  were  given  by  the  officer  of  the  dav. 

Q.  You  gave  the  officer  of  the  day  no  such  order,  I  understand 

£ou? — ^A.  I  gave  the  officer  of  the  day  the  order  that  no  one  would 
e  permitted  out  of  the  post.  That,  of  course,  applied  to  No.  2  or 
any  other  guard — ^not  alone  to  No.  2. 

Q.  You  put  no  other  sentinel  around  the  barracks? — ^A.  I  did  not. 
I  saw  no  necessity  for  it  whatever. 

Q.  Now,  then,  from  your  experience  as  major  of  the  Twenty-fifth 
Infantry,  did  you  notice  any  difference  in  the  treatment  of  the  sol- 
diers at  their  last  station,  Niobrara,  and  that  at  Brownsville? — ^A. 
Personally  I  did  not. 

Q.  Did  you  hear  anything  about  it,  Major,  please? — ^A.  There  was 
nothing  brought  to  me  excepting  those  incidents  that  have  been  men- 
tioned— the  Tate-Newton  affair,  and  so  on.  There  was  nothing 
brought  to  my  knowledge  at  that  time. 

Q.  Did  you  have  any  notice  of  separate  bars  being  set  up  for  your 
soldiers  down  there? — A.  Yes. 

Q.  Did  you  ever  hear  any  complaint  in  the  command  made  on 
account  oi  that  by  your  men? — ^A.  No  complaints  whatever.  I 
heard  both  Captain  Macklin  and  Captain  Lyon ;  they  told  me  that 
the  men  had  accepted  the  thing  and  wiere  was  no  trouble  about  it  at 
all;  they  dwelt  on  that  fact.  I  would  like  also  to  call  attention,  if  I 
may,  to  the  fact  that  Colonel  Lovering,  when  he  was  making  his 
investigation  at  Fort  Reno,  asked  possibly  the  last  half  or  last  third 
of  Company  D,  I  think  it  was,  that  very  question — the  first  time  it 
came  up — and  out  of  maybe  10  or  15  men  he  examined  but  2  said 
they  had  any  feeling  about  separate  bars  at  Brownsville. 

Q.  Do  you  remember  what  those  2  men  said? — ^A.  No;  I  do  not 
know — I  did  not  know  of  it  until  I  heard  it  from  the  investigation 
of  the  Brownsville  affair. 

Q.  Have  you  any  knowledge  of  a  letter  having  been  written  by 
Colonel  Hoyt,  colonel  of  your  regiment,  protesting  about  sending 
his  regiment,  or  any  portion  thereoi,  to  Texas? — A.  Yes,  sir. 

Q.  Did  you  assist  m  any  way  in  the  preparing  of  that  letter  ? — A, 
I  read  it  over.  The  colonel  called  me  m  the  office  and  read  it  over 
to  me. 

Q.  Why  was  this  protest  made,  can  you  tell  us? — A.  There  were 
officers  who  had  served  with  colored  troops  in  Texas  and  ^t  ^^  ^»sss:^ 
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of  instruction  at  Fort  Riley  two  years  before,  in  which  a  Texas  regi- 
ment was  camped  alongside  of  the  Twenty-fifth  Infantry.  Word 
was  sent  to  the  Twenty-fifth  Infantry  one  night  that  tiie  Texans 
were  going  to  clean  them  up.  I  think  the  commanding  general  srat 
down  to  uie  Twenty-fifth  Infantry  and  told  them  to  look  out  for 
themselves.  I  was  told  that;  I  was  not  there.  Fortunately  for  the 
Texans,  no  such  thing  was  done. 

Q.  Did  the  soldiers  know  of  this  letter  of  protest? — ^A.  I  dont 
know  that  they  did ;  I  suppose  possijjly  they  did,  because  these  things 
leak  out  of  the  adjutant's  oflSce  m  spite  of  every  precaution. 

Q.  It  was  an  ordinary  letter,  sent  through  the  ordinary  mails — 
in  other  words,  it  was  not  a  confidential  letter,  guarded! — ^A.  I  do 
not  know,  sir ;  I  am  not  sure. 

Q.  Now,  along  with  this  letter  just  mentioned  were  there  any 
affidavits  of  officers  sent,  to  your  knowledge? — ^A.  Yes,  sir;  there  were 
several. 

Q.  Could  you  tell  us  very  briefly  the  purpose  of  those  affidavits! — 
A.  Well,  I  could  only  tell  you  in  a  general  way. 

Q.  That  is  all  I  care  for. — A.  I  rememfcier  there  were  four  or 
five  letters,  and  it  was  protesting  against  the  treatment  that  the 
colored  men  had  received  while  m  Texas  before,  and  particularly 
in  this  very  city. 

Q.  Were  they  referring  to  the  colored  troops  of  their  own  regi- 
ments or  were  they  officers  who  had  served  in  other  colored  regi- 
ments?— A.  Well,  one  of  them  at  least — ^I  don't  know  but  what  two^ 
had  served  in  the  Twenty-fifth  Infantiy — one  of  them  I  know  had. 
The  others  referred  to  tlie  affair  that  occurred  at  the  camp  of  in- 
struction. 

Q.  Now,  I  would  like  to  clear  up  one  point,  Major:  You  testified 
this  morning,  as  I  understand  you,  that  when  Captain  Lyon,  after 
having  been  sent  outside  of  the  wall  to  make  an  investigation,  came 
back,  that  in  one  hand  he  had  some  clips  and  in  the  other  hand 
some A.  I  said  Captain  Macklin. 

Q.  I  beg  your  pardon,  that  is  what  I  meant  to  say.  In  one  hand 
some  clips,  and  in  the  other  hand  some  7  or  8  empt^  shells!  If  I 
misquote  you,  it  is  unintentional. — A.  I  think  that  is  about  right; 
yes,  sir ;  I  do  not  know  the  exact  number  of  shells  he  had, 

Q.  Then  later  on,  I  believe  you  have  testified,  or  it  is  in  evidence 
at  any  rate.  Mayor  Combe  presented  you  with  some  empty  shells, 
a  little  later  in  the  morning — we  will  say  about  9  or  10  o'clock: 
I  would  like  to  know  whether  in  all  respects  those  two  groups  or 
empty  shells  were  similar? 

Counsel  for  the  accused: 

I  simply  want  to  say  that  the  major  has  not  testified  about  Mayor  Oombe 
bringing;  In  any  shells.  He  did  testify  that  he  subsequently  was  informed  by 
Mayor  Combe  that  he  had  found  some  75  or  100  shells,  or  75  or  80.  That  wam't 
brought  out.    I  just  mentioned  it  so  as  to  correct  the  evidence.    That  is  alL 

The  judge-advocate: 

The  mis(iuotatlon  is  unintentional. 

riounsel  for  the  accused: 

Th('re  is  no  objection  to  the  question,  Captain  Hay,  at  all,  with  the  explana- 
tion, you  understand 
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Q.  (The  reporter  read  the  question.) 

A.  I  do  not  recall  Mayor  Combe  showing  me  any  shells  at  any 
time.  He  told  me  that  there  hp.d  been  a  number  of  shells  picked  up 
in  the  street,  and  I  think  he  said  between  75  and  100. 

Q.  Major,  you  do  not  want  the  court  to  understand  that  vou  are 
denying  that  Mayor  Combe  ever  presented  jou  with  any  shells? — 
A.  I  have  no  recollection  whatever  of  his  doing  so. 

Q.  You  do  not  remember  it? — ^A.  Yes;  I  think  that  is  what  I 
said — I  do  not  recollect  his  showing  me  any  shells  at  any  time. 

Q.  Were  you  shown  any  other  shells  at  any  time  purporting  to  be 

Sicked  up  in  the  streets  of  Brownsville  by  anyone  except  Captain 
[acklinf — A.  No,  sir. 

Q.  Did  Captain  Macklin  make  any  remark  about  the  disposition 
of  these  shells  upon  the  ground  when  he  picked  them  up? — ^A.  Not 
at  that  time. 

Q.  Do  you  remember  any  remarks  you  made  at  that  time  to 
Captain  Macklin? — ^A.  Yes.  sir;  I  think  I  said  to  Captain  Macklin, 
"  Our  men  have  done  this  snooting." 

Q.  Leaving  that  for  a  moment.  Do  you  happen  to  know  or  have 
you  ever  heard  where  the  saloon  of  one  Allison,  a  negro,  was  located 
in  Brownsville? — A.  I  only  knew  it  was  located  in  a  generally  north, 
a  little  northeasterly  direction,  from  parties  inhabiting  the  place. 
I  was  never  up  in  that  part  of  the  town. 

Q.  This  man  was  a  colored  man,  I  believe  ? — A.  He  was  a  colored 
man.  I  never  heard  of  him  until  the  morning  of  the  14th — I  mean 
of  his  saloon.  He  was  a  discharged  man  from  the  Twenty-fifth 
Infantry. 

Q.  Now,  wasn't  that  in  the  same  general  direction  from  which 
those  2  shots  you  heard  were  fired? — A.  I  imagine  it  is  in  that  same 
general  direction. 

Q.  Now,  you  spoke  of  hearing  these  3  quite  distinct  shots  that 
were  fired  after  the  first  2  and  the  second  6  or  7  ? — ^A.  Yes,  sir. 

Q.  Can  you  tell  us  again,  if  you  have  already  done  so,  when  with 
reference  to  the  call  to  arms  those  shots  were  fired? — A.  Well,  it  is 
only  guesswork  on  my  part.  I  do  not  think  it  took  me  a  minute  to 
dress  and  get  out  of  the  house,  and  I  do  not  think  it  took  me  over 
a  minute,  ii  it  took  me  that  long,  to  run  across  the  parade  ground  to 
C  Company's  quarters.  The  call  to  arms  was  sounded  when  I  was 
about  half  way  across,  so  it  must  have  been  about  a  minute  and  a 
quarter  or  a  minute  and  a  half. 

Q.  A  minute  and  a  half  after  these  3  shots,  did  I  understand  you 
to  say? — A.  After  these  shots;  yes,  sir.  Now,  let  me  impress  upon 
you,  please,  that  is  only  guesswork. 

Q.  Certainly.  But,  as  I  understand  you — I  do  not  want  to  make 
you  reiterate,  I  simply  want  to  satisfy  my  own  mind  on  the  subject — 
you  were  in  the  house  when  you  heard  these  first  3  shots? — A. 
Yes,  sir. 

Q.  And  you  were  halfway  across  the  parade  grounds,  at  least,  when 
you  heard  the  call  to  arms? — A.  I  think  it  was  probably  when  I  was 
halfway  across  the  parade. 

Q.  Inow,  did  these  3  shots  sound  anyways  nearer  than  the  first  6 
shots  ? — A.  Yes,  sir ;  they  did.  I  said  1  thought  they  seemed  to  stand 
out  by  themselves;  they  seemed  to  me  louder  than  tK^  ot\vwc^ 
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Q.  Did  you  at  any  time,  while  going  across  the  parade  ground,  or 
at  any  subscMiuent  time,  hear  any  sound  of  bullets  pa^ssmg  over  the  post 
from  the  direction  of  town? — ^A.  No,  sir. 

Q.  None  whatsoever  ?— A.  None  that  I  can  recall  at  all. 

Q.  Now,  I  would  like  to  have  you  tell  the  court,  pleuase,  Major, 
whether  those  3  distinct  shots  which  you  heard  differed  in  anv  way 
from  the  other  high-power  rifles  about  which  you  have  testified? — ^A, 
No,  sir;  I  think  not,  except  they  sounded  as  though  they  might  be  a 
little  nearer — a  little  nearer— but  otherwise  m  all  respects  similar. 

Q.  At  one  place  in  your  testimony  you  spoke  of  having  heard  what 
you  thought  were  pistol  shots,  and  gave  it  as  your  belief  that  they 
were  pistol  shots  because  they  were  not  quite  so  loud? — ^A.  Yes,  sir. 

Q.  In  all  other  respects  these  shots  were  similar  to  the  high-power 
rifle  shots? — ^A.  No,  sir. 

Q.  Except  in  their  loudness? — ^A.  There  is  just  that  distinction  be- 
tween pistol  and  rifle.  I  am  satisfied  in  my  mind  they  were  pistol 
shots. 

Q.  They  could  not  have  been  rifle  shots  fired  farther  down  town!— 
A.  Oh,  no,  sir;  they  were  all  fired  right  together. 

Q.  In  your  experience  as  a  military  man,  could  these  with  their,  we 
may  say,  softer  intonation,  have  been  cartridges  with  reduoed 
charge? — A.  Well,  now,  that  is  pretty  hard  to  tell.    I  don't  know. 

Q.  Did  you  happen  to  be  looking  out  your  window  while  dress- 
ing?— A.  1  do  not  think  I  did.  I  was  dressing  on  the  opposite  side 
of  the  room  from  the  window. 

Q.  You  have  no  recollection  of  seeing  any  gun  flash  three  times 
near  B  Company  ? — ^A.  No,  sir ;  I  saw  no  flashes  at  all. 

Q.  The  noncommissioned  officer  in  charge  of  Company  C  that 
night — have  you  testified  who  he  was? — ^A.  I  don't  think  I  have.  It 
was  Sergeant  Brawner. 

Q.  And  even  after  your  arrival  in  front  of  C  Company  he  was 
not  there,  as  far  as  you  know  ? — ^A.  I  did  not  see  Sergeant  Brawner 
that  night,  I  don't  think. 

Q.  And  some  ,15  members  of  C  Company  were  all  in  the  oom- 
pany  parade,  I  think  you  said? — ^A.  ^Mien  I  first  got  over  there t 

Q.  Yes,  sir. — ^A.  About  that  number — I  don't  know  how  many. 

Q.  I  am  not  asking  you  for  the  exact  number.  Now,  you  sp<^ 
about  Tamayo — ^the  scavenger's  cart,  haviujg  heard  that — A,  Yes,  sir. 

Q.  Could  you  tell  us  whether  or  not  his  cart  was  moving  slowly 
or  rapidly  when  you  first  heard  it? — ^A.  No;  I  could  not  say  as  to 
that. 

Q.  You  simply  heard  the  sound  ? — ^A.  I  heard  it  going,  and  recog- 
nized it,  hearmg  it  almost  every  night  I  could  not  say,  howeveri 
whether  it  was  going  fast  or  slowly. 

Q.  Now,  where  was  the  cart  when  you  first  heard  it,  and  where 
were  you? — ^A.  I  was  crossing  directly  from  my  quarters,  over  to 
C  Company,  and  I  think  I  heard  the  cart  right  about  the  adminis- 
tration building. 

Q.  It  had  passed  out  beyond  the  barracks? — ^A,  Oh,  yes;  I  thinV 
it  was  out  beyond  the  parade  ground. 

Q.  Now,  let  me  ask  you  if  you  heard  any  noise  from  C  Company^ 
barracks  or  other  barracks  of  pounding  prior  to  your  having  given 
the  order  to  break  open  the  gun  raclra?— A,  Not  to  distinguish  it 
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as  such.  There  was  a  lot  of  noise  in  both  B  and  C  Company  bar- 
racks, but  I  thought  it  was  the  men  stumbling  over  their  lockers, 
and  noise  made  generally  in  getting  out.  I  might  say  that  the  bar- 
racks there  were  very  narrow,  and  that  the  barrack  lockers  at  the 
end  of  the  bunks  left  very  little  of  the  aisle. 

Q.  Was  there  any  more  noise  from  any  one  company  than  from  an- 
other?— ^A.  I  can  not  say  that  I  noticed  it. 

Q.  And  you  saw  the  sentinel,  Howard,  on  post  No.  2  after  you  left 
C  Company  and  had  given  orders  to  break  open  the  racks,  1  believe 
you  said? — ^A.  Yes,  sir;   I  saw  him  immediately  after  that. 

Q.  Can  you  tell  us,  with  any  exactness,  how  close  both  you  and 
Howard  were  to  C  Company  at  the  time  of  your  encounter? — 
A.  How  close  to  C  Company  ? 

Q.  C  Company;  yes,  sir. — ^A.  I  think  it  was  just  about  in  the 
interval  between  those  two  barracks. 

Q.  About  midway  between  B  and  C  Companies? — ^A.  I  think  so; 
yes.  sir. 

Q.  Upon  the  brick  walk  ? — ^A.  No,  sir ;  he  was  a  little  back  of  the 
brick  walk.  I  do  not  think  that  he  was  standing  on  the  brick  walk 
when  I  saw  him. 

Q.  Lieutenant  Grier,  I  believe,  was  the  first  officer  whom  you  met 
upon  this  night? — A.  Yes,  sir;  he  was  the  first  one  that  I  saw. 

Q.  Did  the  thought  come  to  you  that  it  was  peculiar  that  with 
BO  much  firing,  and,  as  you  thought  at  that  time,  firing  upon  the 
post,  that  you  heard  no  bullets  passing  over  the  post,  or  aid  you 
think  of  this  at  all  ? — ^A.  I  did  not  thinS  of  it  at  all.  I  thought  the 
bullets  were  going  into  the  barracks. 

Q.  And  you  heard  no  sound,  I  suppose,  of  anything  of  that 
kind  ? — A.  No,  sir ;  I  was  on  the  other  side. 

Q.  You  did  not  think  about  their  passing  clear  through  the  bar- 
racks, in  the  event  of  their  striking  at  all? — A.  Yes,  sir;  I  thought 
about  that,  too;  but  my  whole  mind  was  taken  up  with  the  idea  of 
getting  those  men  out.  I  must  say  I  did  not  think  much  about 
bullets  at  that  time  at  all. 

Q.  You  have  been  in  action,  I  suppose  ? — A.  Yes,  sir. 

Q.  And  I  think  that  you  testified  that  Lawrason  was  the  second 
officer  you  encountered? — A.  The  second  officer  I  saw;  yes,  sir.  I 
heard  Captain  Lyon,  however,  very  early  in  the  matter. 

Q.  I  would  like  to  ask  you,  at  the  risk  of  reiteration,  how  long  all 
fliis  firing  that  you  heard  that  night  kept  up? — ^A.  Well,  I  do  not 
think  it  kept  up  over  five  or  six  minute& — possibly  seven — that  is  a 
hard  matter  to  determine;  I  never  have  determined  it  definitely  in 
m^  own  mind — I  should  say  maybe  between  five  and  seven  minutes; 
I  think  that  would  come  within  the  limits  then. 

Q.  I  think  you  have  testified,  also,  that 'it  was  all  over  just  before 
the  companies  moved  to  the  wall? — A.  I  think  it  was  all  over  before 
the  roll  calls  of  B  and  C  Companies  were  completed,  but,  of  course, 
they  did  not  get  out  on  the  wall  until  after  that  was  completed,  t 
was  watching  these  two  companies  especially,  because  both  were  com- 
manded by  young  officers  who  had  never  been  in  action.  Captain 
Lyon  I  did  not  pay  any  attention  to,  because  I  knew  he  wouW  do 
perfectly  right. 
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Q.  So  the  formality  of  roll  call  was  in  B  Company  and  C  Com- 
pany?—A.  It  was.  1  heard  Sergeant  Sanders  calling  the  roll  in  B 
Company,  or  C  Company,  I  am  not  sure  about  that. 

Q.  Was  that  a  routine  matter,  or  ordered  by  you? — A.  It  was  a 
routine  matter.  ,  .,      , 

Q.  Didn't  that  strike  you  as  extraordinary,  that  while  the  town 
was  attacking  the  post  they  should  hesitate,  stop,  and  take  up  time- 
valuable  time,  perhaps — and  call  the  roll? — A.  No;  it  was  not  pe- 
culiar to  me  at  all.  I  was  particularly  anxious  to  get  the  men  out 
of  the  second-story  rooms.  1  did  not  consider  it  anything  peculiar  at 
all  in  calling  the  roll. 

Q.  You  were  not  with  the  Twenty-fifth  Infantry  on  the  La  Loma 
line  in  the  Philippines,  were  you,  Major? — ^A.  No,  sir;  I  joined  the 
Twenty-fifth  in  this  country 

Q.  1  believe  you  said  so. — A.  At  Fort  Niobrara,  in  May,  1904. 

Q.  You  have  seen  active  service,  though,  I  believe,  in  the  Philip- 
pines ? — A.  No,  sir ;  I  have  not  seen  active  service  in  the  Philippines. 

Q.  In  Cuba,  perhaps? — A.  I  was  not  in  Cuba.  I  was  in  I^orto 
Rico. 

Q.  Were  you  ever  in  a  nig;ht  attack? — A.  No. 

Q.  Now,  this  firing  to  which  you  have  referred  to,  did  it  all — ^that 
is,  the  general  firing — sound  like  high-power  rifles;  or,  in  other 
words,  toward  the  end  was  there  any  cnange  in  the  character  or 
density  of  the  firing? — A.  Well,  it  (Jid  slacken  off  a  little  in  the 
end — that  is,  there  were  not  so  many  shots  fired. 

Q.  Yes;  but  the  character — how  about  that? — A.  Well,  it  sounded 
to  me  about  the  same. 

Q.  There  was  no  change  in  it,  as  far  as  vou  remember  now? — ^A, 
As  far  as  I  remembered  then.  I  would  like  to  state — I  think  I 
have  failed  to  state — that  after  the  companies  were  along  the  fence 
I  heard  three  or  four  shots  that  struck  me  as  being  way  uptown, 
way  beyond  anything  that  was  heard  before.  That  was  after  the 
companies  were  along  the  brick  wall. 

Q.  Three  or  four? — A.  Yes,  sir;  just  simply  three  or  four. 

Q.  Did  it  sound  anything  like  a  man  emptjring  his  six-shooter 
repeatedly? — A.  Well,  I  couldn't  tell  at  that  distance  what  it  was; 
it  seemed  to  me  way  off. 

Q.  You  gave  the  order  to  Lieutenant  Lawrason,  you  have  so  tes- 
tified, as  soon  as  his  company  was  formed  to  take  them  ri^ht  to  the 
wall  and  employ  them  in  skirmishes.  Now,  in  the  face  or  such  an 
order  would  a  young  officer,  do  you  think  in  your  opinion  as  a  mUi- 
tary  man,  take  special  pains  to  make  an  accurate  roll  call? — A.  I 
think  that  lieutenant  Lawrason  would  take  special  pains  to  do  well 
and  correctly  any  order  given  him. 

Q.  But  wouldn't  the  order  to  take  his  men  to  the  wall  seem  to  be 
of  paramount  importance,  rather  than  to  stand  there  and  take  up 
valuable  time  in  making  an  accurate  roll  call? — A.  No,  sir;  I  donx 
think  it  would.     That  is  something  he  has  been  brought  up  to. 

Q.  All  orders  are  the  same,  then,  to  this  officer? — ^A.  Oh,  no;  not 
at  all.     I  was  standing  right  there  by  him. 

Q.  Ca])tain  Lyon,  I  believe,  was  the  third  officer  whom  you  ac- 
tually siiw? — A.  Yes,  sir. 

Q.'  I  believe  you  testified  you  heard  his  voice  before  this! — ^A. 
Yes,  sir ;  he  was  the  tYoid  o^&cftT  \5ft»X.\  «k^  \>j^^^* 
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Q.  Now,  when  was  the  first  accurate  roll  call  made  of  the  men  of 
the  command? — ^A.  I  think  the  first  one  was  B  Company  that  was 
accurate. 

Q.  Why,  then,  did  you  consider  it  necessary  after  the  arrival  of 
Mayor  Combe  to  give  the  order  to  verify  your  companies? — ^A.  He 
said  that  men  of  my  command  had  been  out  shooting  xxp  the  town. 
I  did  not  think  the  men  could  have  gotten  back — gotten  in  rank. 

Q.  You  *were  not  satisfied  with  the  first  roll  calls,  then  ? — A.  I 
was  perfectlv  satisfied  with  the  first  roll  call,  but  there  might  have 
been  some  oi  those  men  killed  in  town. 

Q.  Some  of  which  men.  Major? — A.  Some  of  the  men  of  the 
Twenty-fifth  Infantry, 

Q.  fiut  if  the  first  roll  calls  were  accurate,  weren't  all  the  men 
reported  there — all  the  men  of  the  battalion? — ^A.  All  the  men  of 
B  Company  reported  present;  two  men  from  C  Company  were  re- 
ported absent.  All  were  reported  present  or  accounted  for;  the 
usual  order  in  D  Company. 

Q.  Then  you  were  solicitous  as  to  those  two  men  of  C  Company? — 
A.  Simply  to  see  if  any  had  gotten  out. 

Q.  After  the  roll  call  ? — ^A.  Yes,  sir. 

Q.  Did  you  think  after  the  roll  call  the  men  would  have  jumped 
the  wall  and  got  bver  there? — A.  I  couldn't  tell  anyttiing  about  it.  I 
was  accused  after  the  roll  call. 

Q.  How  long  after  the  shooting  was  over? — ^A.  That  this  roll  call 
was  made  ? 

Q.  Yes,  sir;  approximately,  of  course. — ^A.  I  should  say  it  was  1.20 
or  1.30,  something  like  that. 

Q.  About  twenty  minutes  after  1  ? — ^A.  Twenty  minutes  after  1  or 
half-past  1,  somewhere  about  that  time. 

Q.  As  a  matter  of  fact,  wasn't  this  verification  at  the  wall  the 
first  accurate  roll  call  had  in  the  battalion  that  night? — A.  Not  that 
I  am  aware  of.  I  presumed,  the  first  one  was  accurate,  from  the 
reports  I  received. 

Q.  I  am  not  speaking  about  B  Company — I  am  speaking  of  the 
entire  battalion? — A.  Yes;  I  am  speaking  of  the  entire  battalion. 

Q.  Wasn't  roll  call  taken  of  B  Company? — ^A.  With  the  exception 
of  two,  all  were  acounted  for.  I  did  not  know  at  that  time — Cap- 
tain Lyon  said  afterwards — that  he  had  verified  his  company  when 
it  was  along  the  wall. 

Q.  Did  the  sentinel,  Howard,  at  any  of  the  times  you  met  him 
upon  the  night  of  the  13th,  and  early  morning  of  the  14th  of  August, 
tell  you  that  he  had  heard  any  bullets  going  over  the  post? — A.  No, 
sir. 

Q.  Do  you  remember  whether  or  not  scavenger  Tamayo  was  inter- 
viewed before  Captain  Lyon  left  upon  his  patrol  through  town? — 
A.  Yes,  sir ;  it  was  before  he  left. 

Q.  Wliy  was  there  such  haste  in  getting  Tamayo's  statement? — 
A.  Simply  we  saw  him  there;  I  had  walked  down  to  see  Captain 
Lyon,  coming  from  the  direction  of  the  alley  line,  and  we  found 
Tamayo  right  there,  and  I  questioned  him  then  in  the  presence  of 
Captain  Lyon. 

Q.  But  there  was  not  the  same  amount  of  haste  displayed  in  get- 
ting Howard's  statement? — A.  I  had  examined  Ho^^m  \?^\Rfc^  ^ 
that  time,  and  I  told  Captain  Lyon  to  examm^\iYni^\*iQ% 
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Q.  Why  was  there  such  haste  in  getting  his  affidavit! — ^A.  There 
was  no  haste  that  I  know  of.  I  told  him  to  take  it  as  soon  as  he  could 
the  next  morning.  .        . - 

Q.  Was  it  because  you  feared  the  other  side,  if  we  may  use  the 
word,  might  get  hold  of  him  and  fix  him? — A.  Ifot  at  all.  I  simply 
wanted  to  get  my  side— if  I  had  any  side  at  all.  We  had  been 
accused  by  the  mayor — of  course,  that  was  later — of  having  shot  up 
the  town. 

Q.  Can  you  give  us  the  names,  Major,  of  the  two  men  who  were 
absent  from  C  Company,  from  memory  ? — ^A.  No,  I  can  not,  Captain. 
I  can  probably  consult  some  of  the  records  and  give  them  to  you;  I 
do  not  remember  who  they  were  now ;  both  were  given  me  at  the  time, 
but  I  do  not  recall  them. 

Q.  The  two  men  who  were  absent  did  not  include  the  noncommis- 
sioned officer  in  charge  of  quarters — that  is.  Sergeant  Brawner,  I 
think  his  name  is  ? — A.  No,  sir ;  it  seems  to  me  one  of  those  men  was 
Sergeant  Jackson,  but  I  will  not  be  sure  about  that  at  all. 

Q.  When  did  these  men  finally  appear,  to  the  best  of  your  knowl- 
edge?— A.  They  returned  the  next  morning,  some  time. 

Q.  Giving  a  satisfactoi-y  account  of  their  absence? — ^A.  Yes.  Cap- 
tain Macklin  reported  the  matter  to  me.  I  know  it  was  perfecuv 
satisfactory  at  the  time.  I  have  forgotten  exactly  what  it  was.  It 
seems  to  me  that  this  man,  whose  name  I  have  an  idea  was  Jackson, 
said  he  was  staying  with  a  relative  of  his  in  town,  but  I  am  not  sure 
about  that. 

Q.  Did  you  know  upon  the  early  morning  of  the  14th  of  August 
the  reputation  of  Mayor  Combe? — ^A.  No,  sir;  I  did  not  know  any- 
thing about  him  at  all,  excepting  I  had  met  him  several  times.  I 
thought  he  was  a  very  pleasant  acquaintance. 

Q.  You  knew  also  that  he  was  kmdly  disposed — ^that  is ^A.  To- 
ward the  service  ? 

Q.  Toward  the  Twenty-fifth  Infantry  in  particular? — ^A.  Yes;  I 
think  I  recall  hearing  him  express  himself  that  way. 

Q.  Yes,  sir;  I  thmk  you  so  testified.  Then  you  could  not  have 
thought  that  these  remarks  upon  the  morning  of  the  14th,  when  he 
said,  "  Major,  your  men  have  done  this  thing,''  were  in  any  wise  due 
to  any  spleen  or  ill  will? — A.  Not  at  all;  not  at  all.  I  simply 
thought  that  the  doctor  was  mistaken. 

Q.  Mayor  Combe  told  you,  upon  his  entry  into  the  reservation,  that 
several  reliable  and  trustworthy  people  of  the  town  had  seen  men  of 
your  command  upon  this  supposed  raid? — ^A.  No;  I  do  not  think  he 
said  that. 

Q.  I  did  not  intend  to  misquote  the  record.  I  am  trying  to  find  it 
here  (referring  to  record).  The  mayor  said:  "Major,  one  man  has 
been  killed,  the  chief  of  police  woundjed,  his  horse  killed,  and  it  has 
been  done  by  your  men ;  it  has  been  seen  by  several  people." — ^A. 
Yes;  that  is  the  way  I  recollect  it.  He  said  that  they  had  been  seen 
by  several  people ;  one  party  of  five  and  one  of  three. 

Q.  But  you  never  saw  anyone  doing  any  shooting;  you  saw  bo  sol- 
diers, saw  no  one? — A.  You  ask  me  that  question? 

Q.  Yes,  sir.  And  yet  you  were  loath  to  believe  this  testimony?^ 
A.  I  say  I  heard  from  both  Howard  and  Tamayo,  who  were  rig^t 
there  at  the  spots  while  they  were  being  fired,  mat  the  ^ots 
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from  over  the  fence;  they  saw  no  one  at  all.  I  heard  from  the  ser- 
vant of  the  guard  down  in  that  direction  that  he  didn't  know  where 
it  was ;  he  had  seen  no  shots.  I  heard  from  Corporal  Madison  that 
the  sergeant  of  the  first  class  of  the  hospital  corps  had  heard  three 
shots  go  over  either  his  head  or  his  house. 

Q.  Their  testimony  was  simply  tentative;  they  never  saw  any 
one  ? — A.    No ;  neither  did  Doctor  Combe  see  any  one. 

Q.  But  he  told  you  that  men  of  your  command  had  been  seen  in 
town? — ^A.  Yes, 

Q.  And  even  with  that,  weighing  that  against  the  questionable 
evidence  of  your  men  and  the  scavenger,  Tamayo,  you  still  could  not 
believe  it? — A.  Weighing  that  against  the  evidence  of  my  men,  whom 
I  knew  and  whom  I  oelieved  in,  I  thought  the  doctor  was  mistaken  or 
misinformed. 

Q.  Had  you  known  Scavenger  Tamayo  very  long? — ^A.  Only  since 
I  had  been  at  the  post. 

Q.  I  suppose  your  association  with  him  was  not  at  all  close? — ^A. 
Not  at  all.     I  had  only  seen  him  a  few  times. 

Q.  So  you  did  not  know  whether  his  word  was  to  be  relied  upon  or 
not  ? — A.  No ;  I  was  taking  it  in  connection  with  others. 

Q.  You  testified  this  morning.  Major,  that  you  told  the  company 
commanders  to  see  that  the  arms  were  locked,  and  gave  them  orders 
to  inspect  them  at  daylight? — A.  Yes,  sir. 

Q.  And  you  said  you  did  that  for  the  reason  that  it  is  difficult  to 
inspect  rifles  at  night  ? — A.  Yes,  sir. 

Q.  Was  that  your  only  reason  ? — A.  That  was  my  only  reason.  I 
had  no  faith  at  all  in  the  doctor's  report  that  my  men  had  done  the 
shooting,  but  to  satisfy  myself  beyond  any  reasonable  doubt  I  gave 
the  orders  to  have  these  rifles  locked  up  and  to  be  inspected  as  soon 
as  they  could  see  in  daylight. 

Q.  You  made  no  attempt  by  experimenting  to  see  whether  or  not 
the  interior  bore  of  the  rifle  could  be  seen  at  night  by  the  aid  of  arti- 
ficial li^ht?— A.  That  night? 

Q.  \  es,  sir. — A.  Oh,  no. 

Q.  Couldn't  you  have  had  a  light  upon  the  far  side  of  the  barracks 
that  night?  I  think  you  said  one  reason  you  didn't  light  a  light  was 
you  feared  to  make  a  target  of  it,  or  words  to  that  effect.  Couldn't 
a  light  have  been  made  on  the  farther  side  of  the  barracks,  away  from 
the  town  ? — A.  Yes,  sir. 

Q.  Could  not  a  light  of  considerable  brilliancy  have  been  had 
there? — A.  Yes,  sir. 

Q.  And  could  not  an  inspection  have  been  made  there? — A.  Could 
have. 

Q.  Do  you  think  an  accurate  inspection?— A.  I  do  ndt. 

Q.  Tell  us  the  reason. — ^A.  Because  you  couldn't  tell  whether  a  rifle 
had  been  fired  on  inspection  at  night. 

Q.  Did  you  ever  try  it?— A.  I  arrived  at  this  conclusion  from  my 
experience  with  shotguns.    I  always  clean  them  myself  after  I  come 
home  at  night,  and  with  a  shotgun  dismantled,  so  that  I  can  hold  tl: 
barrels  right  to  the  light^-a  Rochester— it  frequently  oocuis 
when  I  think  I  have  them  polished  imtil  they  look  like  a  mi 
next  morning  they  look  like  they  have  not  been  cleaned. 

Q.  But  could  not  a  clean  rag  been  run  through  and  9aq 
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of  powder  have  been  observed  at  night?— A.  I  presume  so,  if  I  had 
any  reason  to  do  that. 

Q.  And  the  only  reason  you  did  not  do  that  was  because  you  did 
not  think  your  men  had  done  the  shooting? — A.  Exactly.  I  do  nol 
say  the  only  reason  I  did  not  do  it  I  say  if  there  had  b€«n  no  reason 
to  convince  me  my  men  had  not  done  it  I  should  have  had  every- 
thing inspected  that  night. 

Q.  Now,  please  tell  us,  Major,  when,  with  reference  to  the  arrival 
of  Mayor  Combe,  did  Corporal  Madison  report  the  result  of  his 
inspection  of  the  lower  post  ? — A.  I  think  he  came  up  while  I  was 
talking  with  Mayor  Combe  and  Captain  Lyon.  I  noticed  him  then 
and  when  Mayor  Combe  called  me  oflf  to  one  side  he  stepped  up  and 
made  that  report  to  me. 

Q.  Do  you  remember  about  what  length  of  time  you  had  been  talk- 
ing ? — A.  To  the  mavor  ? 

Q.  Yes,  sir. — A.  \Vhy,  I  don't  think  over  eight  or  ten  minutes— 
maybe  only  fiye  minutes ;  I  do  not  believe  it  could  have  been  over  fiv« 
minutes. 

Q.  Did  you  give  any  orders  as  to  the  disposition  of  the  keys  to  th< 
gim  racks? — A.  I  did  not. 

Q.  You  simply  told  the  officers — ^the  company  commanders — to  sa 
that  the  arms  were  locked  in  the  armracks? — A.  That  was  it. 

Q.  And  it  is  a  fact,  isn't  it,  that  most  of  the  senior  noncommis 
sioned  officers  slept  elsewhere  than  in  the  barracks? — ^A.  Most  oi 
them — oh,  no ;  there  were  very  few  of  them. 

Q.  Isn't  it  a  fact  that  most  of  them  did  not  sleep  in  the  main  squac 
room  ? — A.  They  slept  in  little  rooms  that  were  DuUt  in  a  comer  oJ 
the  squad  room.  It  was  nothing  but  a  partition;  I  don't  think  ii 
went  to  the  ceiling. 

Q.  Isn't  it  a  fact,  then,  that  these  armracks  were  at  the  mercy  ol 
junior  noncommissioned  officers  and  privates  for  the  rest  of  tbi 
night? — A.  Captain,  I  can  not  tell  you  anything  about  that;  I  wai 
not  in  barracks.  I  gave  the  orders  to  the  company  commanders; 
there  my  duty  in  that  respect  ceases.  I  am  not  in  the  habit  of  goin{ 
over  to  see  that  the  company  commander  carries  out  a  simple  instruc- 
tion like  that  unless  there  is  some  cause  for  it. 

Q.  You  did  not  consider  it  necessary  or  incumbent  upon  you  to  cau- 
tion these  two  younger  officers A.  I  did  not. 

Q.  To  see  that  the  keys  were  carefully  carried  that  night t 

Counsel  for  the  accused  : 

May  it  please  the  court,  what  two  younger  officers? 

The  judge-advocate: 

May  it  please  the  court,  the  witness  spoke  a  moment  ago  of  having  all  faiU 
and  confidence  in  a  tried  officer,  Captain  Lyon,  but  not  being  certain  about  the 
probable  conduct  in  action  of  two  Junior  officers. 

Counsel  for  the  accused  : 

I  Just  want  to  suggest  he  made  a  mistake.    There  were  not  but  two  Junioi 

officers  there. 

The  judge-advocate: 

If  counsel  will  allow  me  to  continue,  I  will  straighten  the  matter  out  I  nc 
at  once  what  he  refers  to,  and  I  will  re-form  my  question  to  say  the  Junlof 
officer  present  at  that  time. 


Mas.  21, 1907.]  AFFRAY  AT  BROWNSVILLB,  TEXAS.  1179 

A.  What  is  the  question  now  f 

The  judge-advocate.  (To  the  reporter.) 

Instead  of  two  Junior  officers  insert  in  the  question  the  Junior  officer  present, 
and  read  the  question. 

(The  reporter  thereupon  read  the  question  as  re- formed,  as  fol- 
lows:) 

Q.  You  did  not  consider  it  necessary  or  incumbent  upon  jou  to 
caution  the  junior  officer  present  ? — A.  1  would  like  to  state,  m  con- 
nection with  that.  Captain,  if  you  have  no  objection  to  it 

The  judge-advocate : 
Nothing  whatsoever,  sir. 

A.  When  I  stated  about  these  young  officers  gomg  along  by  the 
fence  I  stated  they  had  no  experience  under  fire,  and  that  was  the 
reason  I  went  out  there  to  see  what  they  were  doing.  I  had  the  ut- 
most confidence  in  both  of  those  young  officers. 

Q.  Now,  under  the  circumstances,  with  practically  only  corporals 
and  privates  on  the  floor  of  the  squad  room,  could  not  rifles  have  been 
cleaned  if  the  men  had  the  keys  to  the  armrack,  from  the  time  they 
came  from  the  wall  until  daylight  ? — ^A.  I  presume  they  may  have 
been.  I,  however,  wish  to  distinctly  state  that  I  have  not  said  that 
there  were  only  corporals  and  privates  on  that  floor.  I  do  not  know 
who  were  on  the  floor. 

Q.  Did  the  thought  come  to  you  that  it  might  have  been  well  to, 
we  will  say  to  stack  arms,  for  instance,  and  place  a  guard  in  charge 
of  a  commissioned  officer  ovBr  them,  and  keep  them  until  daylight? — 
A.  No,  sir. 

Q.  Or  to  have  the  armracks  brought  down  near  the  gate  under 
guard  of  the  officer  of  the  day? — ^A.  It  certainly  did  not. 

Q.  Or  under  guard  of  any  kind  ?  Did  any  one  except  the  hospital 
steward,  up  to  the  time  of  the  report  of  Mayor  Combe,  tell  you  any- 
thing about  hearing  bullets  passing  over  the  post? — A.  Nobody  else. 
That  was  reported  oy  Corporal  Madison. 

Q.  I  do  not  want  to  confuse  you,  but  didn't  you  also  say  that 
Tamayo  told  you  ? — ^A.  That  bullets  came  over  him  ? 

Q.  Yes,  sir. — A.  He  said  that  bullets  came  down  the  road,  as  I 
understood  him. 

Q.  Was  there  anything  in  the  appearance  of  the  shells  which 
Captain  Macklin  showed  you  that  would  indicate  whether  or  not  they 
had  been  fired  recently? — ^A.  The  shells  were  apparently  perfectlv 
bright  and  new ;  they  showed  no  corrosion  of  any  kind  on  them  which 
led  me  to  believe  that  they  had  been  fired  recently. 

Q.  What  was  your  conviction  at  that  time  as  to  who  did  the  shoot- 
ing, Major? — A.  That  my  men  had  had  something  to  do  with  the 
shooting,  at  all  events. 

Q.  I  do  not  remember  whether  or  not  this  question  has  been  asked, 
but  were  any  notes  made  of  the  men  whose  guns  were  reinspected  in 
the  various  companies,  as  far  as  you  know — that  is  to  say,  the  men's 
names  jotted  down  anywhere? — A.  I  know  of  only  the  men's  guns 
being  inspected  of  B  Company;  that  I  inspected,  and  afterwards 
called  Captain  Lyon  over  to  inspect  them,  and  that  time  a  wiping 
rod  was  run  through  the  guns.    There  were  no  names  kept  of  those 
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unwillin^ess  or  lack  of  desire  on  their  part  to  come  into  Texas? — 
A.  No,  sir;  I  can  not  say  that  I  ever  did.  The  men  all  seemed 
delighted  to  get  a  change  from  Niobrara,  and  I  do  not  think  that 
I  ever  heard  an  enlisted  man  say  anything  about  it. 

Q.  Did  Mr.  Creager  tell  you  on  the  morning  of  August  13  of 
considerable  feeling  existing  in  the  town  against  the  soldiers? — A. 
On  the  13th? 

Q.  Yes,  sir.  You  have  testified  that  he  came  some  time  after  the 
nth,  I  think? — ^A.  Well,  he  spoke  of  the  feeling  in  the  South  in  re- 
gard to  the  men — about  a  man,  I  should  say — and  I  told  him  then, 
at  that  time,  that  as  long  as  these  men  behaved  themselves  that  1 
should  insist  that  they  be  properly  treated.  That  is  the  only  thing 
that  I  can  recall  of  that. 

Q.  Do  you  know  well  Captain  Kelly? — ^A.  Capt.  William  Kelly, 
of  Brownsville  ? 

Q.  Yes,  sir. — ^A.  No,  sir;  I  can  not  say  that  I  know  him  well.  I 
had  never  heard  of  him  until  the  'morning  of  the  13th. 

Q.  Do  you  know  whether  or  not  he  has  a  son  in  the  Army? — ^A, 
Yes,  sir;  he  has  a  son  in  the  Army,  that  I  know. 

Q.  Is  he  not  in  a  colored  regiment? — A.  I  think  he  is.  Captain 
Kelly  told  me  when  he  was  mustered  out  he  was  in  a  colored  regi- 
ment— ^when  he  was  mustered  out  of  a  volunteer  regiment. 

Q.  Now,  you  spoke  about  Private  Newton.  When  you  talked  to 
him  did  he  appear  to  be  calm  and  cool;  did  he  show  any  hostility 
at  all  toward  Mr.  Tate,  or  anyone  in  Brownsville? — A.  Not  a  particle. 
He  impressed  me  as  being  hurt  that  a  man  should  be  treated  as  he 
was,  in  the  city  of  Brownsville,  without  the  authorities  taking  note 
of  it.    That  is  the  way  he  impressed  me. 

Q.  Did  Private  Lipscomb  talk  as  though  he  was  aggrieved  ?— A. 
No,  sir;  he  did  not  tell  me.  He  told  me  about  dropping  down  behind 
Newton  when  he  passed;  that  when  Newton  was  struck  down  he 
turned  and  went  around  the  next  corner,  I  think  he  said. 

Q.  Do  you  think  Mr.  Creager,  upon  the  occasion  of  his  visit  to 
you  upon  the  morning  of  the  13th,  could  have  mentioned  the  evidence 
and  you  have  forgotten  it? — A.  I  know  absolutely  he  did  not;  there 
is  no  question  at  all  about  it ;  he  did  not. 

Q.  You  have  testified.  Major,  that  no  increase  in  the  number  of 
the  guard  was  made  on  the  evening  of  the  13th,  and  also  that  a 
patrol,  or  patrols,  were  sent  out.  Do  you  know  whether  or  not  it 
was  suggested  to  the  senior  noncommissioned  officers  of  the  company 
to  be  on  the  alert  to  see  that  your  orders  were  carried  out;  that  is, 
that  no  man  should  leave  ? — A.  I  do  not. 

Q.  It  was  all  up  to  No.  2,  then? — A.  It  was  up  to  the  noncom- 
missioned officers  as  well  as  No.  2 — any  commissioned  or  noncom- 
missioned officers. 

Q.  You  testified  that  the  officer  of  the  day  reported  that  all  had 
been  brought  in  who  had  been  found.  Did  that  lead  you  to  believe 
that  all  were  in  ? — A.  They  were  all  in — all  reported  in — at  11  o'clock 
roll  call. 

Q,  Yet  two  were  out  at  12  ? — A.  Two  were  on  pass. 

Q.  I  understood  you  to  say  the  passes  had  been  revoked? — ^A. 
They  had,  but  these  men  were  not  found,  is  the  way  I  understand  it, 
and  they  came  in  the  next  morning. 
S.  Doc.  402,  60-1,  pt  2 76 
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Q.."And  the  old  guard  returned  to  the  quarters ^    I  have 

not  quite  finished  the  sentence,  but  that  is  the — -A.  That  is  the  sub- 
stance of  it. 

Q.  And,  again,  in  the  next  paragraph :  "  From  testimony  gathered 
by  the  Citizens'  Conmiittee  and  given  to  me  by  Doctor  Combe  I  be- 
lieve from  seven  to  ten  men  were  implicated  m  this  matter.  Some 
one  of  them  must  have  had  a  key  to  the  gun  rack,  and  after  check 
roll  call  was  taken — for  all  were  reported  present  at  11  p.  m.  roll 
call — ^they  slipped  out  of  quarters,  did  the  shooting,  returned  while 
the  companies  were  forming,  and  at  some  time  during  the  early  hours 
of  the  morning  cleaned  their  rifles.  This  is  made  possible  from  the 
fact  that  the  shooting  all  occurred  within  two  short  blocks  of  the 
barracks."  There  is  nothing  to  correct  in  that,  I  suppose? — ^A.  Not 
as  written  on  the  15th  of  August 

Q.  ^'  I  am  conducting  the  most  ri^d  examination  possible,  examin- 
ing every  man,  and  working  in  conjunction  with  the  Citizens'  Com- 
mittee, and  I  believe  the  onenders  will  be  apprehended,  although  it 
will  take  time." — ^A.  (No  ansWer.) 

The  judge-advocate : 

We  have  nothing  further  with  the  witness,  sir. 

BEDIKECT  EXAMINATION. 
QUESTIONS  BY  COUNSEL  FOB  THE  ACCUSED. 

Q.  In  connection  with  this  letter  of  yours  just  read  I  will  ask  you 
if  you  have  ever  found  any  clew  of  any  kind  or  any  evidence  that 
positively  satisfies  your -mind  that  your  men  actually  did  that  shoot- 
ing?— ^A,  No,  sir.    You  a^  if  I  found  any  evidence? 

Q.  Yes,  sir. — ^A.  No,  sir. 

Q.  Weil,  do  you  know  of  any  clew  or  information  of  any  kind 
that  satisfies  your  mind  absolutely  on  this  point? — A.  That  my  men 
did  not  do  the  shooting? 

Q.  Did  or  did  not. — ^A,  No,  sir;  I  have  had  testimony  since  then — 
I  have  heard  testimonv  and  read  testimony  that  has  changed  my 
views  somewhat  from  the  first. 

Q.  That  was  your  belief  as  expressed  in  that  letter? — ^A,  Yes,  sir. 

Q.  On  that  particular  point? — ^A.  Yes,  sir. 

QUESTIONS    BY    ASSOCIATE    COUNSEL   FOB   THE    ACCUSER. 

Q.  I  believe  you  used  the  name  Sergeant  Jackson  in  your  cross- 
examination  of  C  Company.  Do  you  mean  Sergeant  Thomas? — A. 
Thomas,  the  man  who  was  out. 

Q.  And  I  remember  you  used  the  name  "  Lipscomb,"  when  I  thought 
you  meant  "  Newton,"  speaking  of  the  aggrieved  feeling.  What  did 
you  mean? — A.  It  was  Newton  whom  I  referred  to  as  making  that 
expression  that  he  felt  aggrieved. 

Q.  When  did  the  evidence  first  appear  in  print  of  the  Brownsville 
affray  ? — A.  I  do  not  know. 

Q.  From  his  own  knowledge,  what  information,  if  any,  had  Mayor 
C!ombe  upon  which  he  based  his  report  to  .you  that  men  of  your  com- 
mand had  done  the  shooting? — A.  I  do  not  think  bft  Vk».^ ^tc^  <A>KNa» 
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QUESTION   BY  A    MEMBEB. 

Q.  Did  it  come  to  your  knowledge  at  check  roll  call  that  those  two 
men  who  were  on  pass  and  did  not  show  up  until  the  next  morning 
were  absent? — ^A.  No,  sir;  not  at  check  roll  call;  that  was  not  re- 
ported to  me  at  check  roll  call. 

Q.  Well,  in  order  to  clear  that  up,  to  whom  was  the  check  roll 
call  reported? — ^A.  It  is  reported  to  the  officer  of  the  day  where  the 
noncommissioned  officer  is  in  charge  of  quarters. 

Q.  But  not  reported  to  vou? — ^A.  Not  reported  to  me;  no,  sir. 

Q.  So  you  would  not  know  whether  they  had  been  reported  or 
not? — ^A.  No,  sir. 

(Excused.) 

Counsel  for  the  accused : 

The  defense  wishes  to  say  that  while  we  regret  that  certain  witneoEies 
for  we  have  not  been  able  to  get,  their  testimony  would  be  largely  corrojy*^^® 
of  evidence  already  before  the  court;  and  with  that  preliminary  stai 
announce  that  the  defense  rests.  /" 

The  president: 
And  the  prosecution? 

The  judge-advocate:  ^.ccr-are  present  on  the 

The  prosecution  has  a  witness  or  two  in  rebutt^^*'"'^^ 
outside.  ^^ 

^..rf^rosecution,  was  recalled  in 

Mrs.  Katie  Leahy,  a  witness  fe)^^  ^^s  still  under  oath,  further 
rebuttal,  and,  being  reminde^.^*'^'^ 
testified  as  follows:  -^ 

^Examination  in  rebuttal. 

QUESTIONS  BY  THE  JUDGE-ADVOCATB. 

r.   ^,-Alahv,  do  you  remember  having  had  a  conversation,  on  or 
5.  Where  was  this  conversation  conducted?— A.  In  the  oining 

deSctiv^s^  or  whatever  you  call  those  men,  from  the  MiUer  Hot«l  up. 
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Q.  Up  ?    "VVTiat  do  you  mean  by  up  ?^A.  Toward  the  post-offica 

Q.  Away  from  the  post?— A.  Yes,  sir. 

Q.  But  the  dead  line,  so-called,  then,  was  on  Thirteenth  street? — 
A.  YeSj  sir.    And,  furtliermore.,  I  told  them  I  didn't  need  them. 

<i.  Did  you  tell  him  that  you  probably  knew  more  about  the  real 
facLS  in  the  case  than  anyone  in  town  ?— A.  I  did,  sir* 

Q.  And  you  stated  you  had  never  been  approached  or  questioned 
in  regurd  to  it? — A,  I  did,  sin 

Q.  Cun  you  give  the  court  any  reason  why  you  were  not  so  ap* 
proached?~A,  No,  sir, 

Q,  Did  you  state  to  Ijieutenant  Grier  during  this  conversation  that 
about  12  o'dock  on  the  night  of  the  13th  of  August  you  heard  two 
shots  which  you  supposed  had  been  fired  from  the  upper  galler^r  of 
the  middle  barracks? — A,  No,  sir;  those  were  not  my  words  to  Lieu- 
tenant Grier* 

Q.  What  did  you  tell  Lieutenant  Grier?— A.  I  told  Lieutenant 
~]  ler  that  I  heard  some  shooting,  I  counted  when  the  first  shot 
ur*!.-  j_  J  j,^j^  upstairs  in  an  empty  room.  The  fifth  shot^ — or,  I 
T^  1^  "^-^  ^^^  ^^^  ^^  ^^^  ^^^  shot^-€ame  off  the  gallery  and  I 
should  s&  j^in^  tQ  thirteen  shots,  and  then  the  shooting  was  in 
counted  m* 

^  n^^T^*-r^       ^"tate  to  Lieutenant  Grier  that  in  companv  with  Judge 

y»  Did  you  ^^^  window  overlooking  the  alley  an<i  stood  in  the 
Parks  you  went  T*J%^^  j  ^^^  ^^t. 

window  with  Judffc  Paiv  ^     gj^    j  ^jj^  ^^^    j  ^^^  ^^  the  window 

Q.  Did  you  so  doi— A,  ^      -oom* 
by  myself^a  separate  distinct  ^  ^  ^^  at  this  window  you  saw  10  or  12 

Q.  Did  you  state  that  while  standui^  ^y  j^^  me  to  say  such  a  thing, 
men  ]ump  the  wall?— A,  It  was  jmpossitii.      nothing  Wt  the  upper 
because  I  could  not  see  the  wall — could  see^H^^       ^ 
part  of  the  barracks*  '"t-^  ^i^^  alley? A.  I 

Q,  Did  you  say  you  saw  those  men  come  down  tu 
aid  not*  -r0||  gg'i^  one 

Q.  Did  you  say  that  when  they  got  up  to  your  house  y* j^j,  ^jf  ^j^g 
of  the  men  touch  the  man  who  was  supposed  to  be  the  leat  ^  white 
party,  and  you  were  standing  in  the  window,  dressed  in 
wrapper! — A*  Will  you  repeat  that  qua^tiou^  please? 

(The  reporter  read  the  question.)  1  mid- 

A.  I  did  not,  sir>  My  words  were  that  when  they  were  in  th6^^ 
die  of  the  street  one  man  came  up  and  saw  me  in  the  window,  tn^^^^ 
and  said  something  I  could  not  hear  or  understand.  The  other  t^^ 
answered:  ''No;  keep  ahead  and  shoot  to  the  front/'  loud  eno^  ' 
dear  enough,  and  distinct  enough  so  that  I  could  hear  him.  f^^ 

Q,  Could  not  his  words  have  been^  "  No,  not  there,  straight  up  tfl^ 
street?  "—A.  No,  sir;  they  were  not  He  said  distinct^,  **  Keej 
ahead  and  shoot  to  the  front." 

Q,  Was  there  any  man  in  the  party  whom  you  took  to  he  the 
leader? — A.  There  were  two  men  in  front.  I  do  not  know  whether 
they  were  leaders  or  not,  but  they  were  in  front. 

Q.  Were  commands  given  by' those  men? — A.  NOj  sir;  I  heard  no 
commands. 

Q*  Did  you  see  either  of  these  men  after  they  passed  your  hotel, 
at  any  time  return  back?— A.  Yes,  sir;  I  saw  those  whom  f  presumed  J 


I 


I 
I 
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were  the  men  go  back,  and  one  man  I  saw  going  back  whom  I  pre- 
xsumed  was  one  of  them — agoing  back  with  Captain  Lyon's  squad  of 
men. 

Q.  Now,  by  the  way,  was  this  before  or  after  the  call  to  arms  had 
sounded  ? — A.  It  was  after  the  call  to  arms. 

Q.  Did  you  see  them  jump  the  wall  into  the  post? — ^A.  I  did  not, 
sir:  I  could  not. 

Q.  Did  you  hear  anybody  say  "  Let's  give  them  one  more?  " — ^A,  I 
did  not. 

Q.  Did  you  see  these  men  rest  their  rifles  on  the  wall  and  fire  the 
last  shots? — ^A.  I  did  not. 

^  Q.  Did  you  see  them  disappear  into  the  barracks? — A.  .1  did  not, 
adr- 

Q.  Did  Judge  Parks  at  any  time  beg  you  to  go  away  from  the  win- 
dow ? — A.  He  did  not. 

Q,  Were  yon  at  any  time  in  a  room  with  him  while  you  were 
dr^sed  in  this  symphony  of  white? — A.  A  woman  in  white,  Captain 
Hav,  please. 

Q.  Symphony? — ^A.  No,  sir;  a  woman,  and  only  a  woman. 

Q.  I  appeal  to  the  record.    . 

(The  reporter  read  the  question.) 

Q.  Were  you  at  any  time  in  a  room  while  this  shooting  was  going 
on  with  Judge  Parks? — A.  I  was  not. 

Q.  Now,  Mrs.  Leahy,  is  there  anything  else  that  you  care  to  state 
before  this  court  to  straighten  out  anything  to  which  you  have  testi- 
fied previously  ? — ^A.  Li  what  manner,  please  ? 

Q.  In  any  manner  whatsoever,  Mrs.  Leahy;  we  will  give  you  the 
utmost  latitude. — A.  I  am  up  here,  sir,  and  asked  the  court's  permis- 
sion to  let  me  contradict  Lieutenant  Grier  as  to  what  I  told  him. 
Either  he  made  a  mistake  or  it  was  done,  as  I  have  thought,  through 
Major  or  Colonel  Glenn  to  break  my  testimony  and  evidence  down, 
sir.  That  is  why  I  have  asked  the  leniency  of  the  court  to  come  up 
here  and  refute  what  has  been  reported  I  said  to  Lieutenant  Grier. 

Q.  Now,  if  there  is  anything  we  have  not  brought  out,  Mrs.  Leahy, 
the  court  will  grant  you  the  privilege  of  stating  it  now. — A.  I  have 
nothing  further.  If  the  members  of  the  court  will  take  a  picture  of 
my  house  and  the  garrison  wall  they  would  see  that  if  I  were  at  that 
window  it  would  fe  an  utmost  impossibility  for  me  to  see  the  fence; 
I  saw  the  fence  but  once,  on  Elizabeth  street,  at  the  beginning  of  the 
shooting. 

Q.  Is  there  anything  that  you  remember  to  have  said  which  would 
have  given  Mr.  Grier  the  impression  that  you  said  y-ou  saw  the 
men  rest  their  rifles  on  the  wall  and  shoot  over  it? — A.  No,  sir;  I 
saw  them  shoot  over  the  post;  but  as  to  the  wall  and  garrison,  there 
was  an  iron  fence  between  us. 

Q.  ^Vhere  were  you  at  this  time,  Mrs.  Leahy? — ^A.  Out  on  Eliza- 
beth street. 

Q.  Now,  I  want  to  read  you  a  question  and  an  answer  of  Lieuten- 
ant Grier  upon  cross-examination :  "  Q.  In  your  conversation  with 
Mrs.  Leahy,  on  August  25  or  26,  did  she  not  say  anything  to  you 
about  seeing  these  colored  men  fire  two  shots  at  the  corner  of  the 
alley  and  Fourteenth  street,  in  the  direction  of  the  Cowen  house? — 
A.  She  didn't  say  it  that  way.    She  said  they  had  passed  beyond  her 
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Q-  Well,  did  you  tell  him  anything  more  than  was  in  your  state- 
ment about  that  affair? — A.  I  did.  sir. 

Q.  Well,  did  he  take  it  down? — ^A.  I  dont  know,  for  it  was  a 
private  conversation. 

Q.  It  was  about  this  affair^  though? — ^A.  Yes,  sir, 

Q.  Well,  did  Mr.  Purdj,  m  the  course  of  this  conversation,  tell 
you  what  the  obiect  of  his  investigation  was? — ^A.  I  understood  in 
the  beginning,  wnen  he  took  my  evidence  or  testimony,  that  it  was 
simply  to  clear  up  that  it  was  positive  that  these  negroes  had  shot 
up  the  town,  and  for  no  other  reason  at  all.  That  was  my  idea  and 
opinion  of  it.^ 

Q.  Well,  did  jon  tell  him  anything  that  would  indicate  that  others 
were  implicated  in  it? — ^A.  No,  sir;  I  did  not 

Q.  You  did  not  tell  him  that  anybody  else  was  implicated  in  it?— 
A.  No^  sir. 

Q.  If  he  did  not  take  it  all  down,  what  did  he  leave  out,  Mrs. 
Leahy — do  you  recall  anything  that  you  told  him  in  this  conversation 
in  the  presence  of  Major  Blocksom  that  he  did  not  take  down? — ^A. 
Colonel  Glenn,  I  almost  remember  everything  I  told  Mr.  Purdy, 
but  it  was  a  confldential  talk,  and  I  refuse  to  repeat  it. 

Q.  We  would  like  very  much  to  have  it? — ^A.  No,  sir;  I  refuse 
to  repeat  my  confidential  talks  with  anybody. 

Q.  Well,  will  you  tell  us  what  the  nature  of  it  was? — ^A.  The 
Brownsville  riot,  both  sides  of  the  question. 

^  Q.  Well,  did  he  take  down  anything  on  the  other  side  of  the  ques- 
tion that  you  told  him? — ^A.  My  evidence  is  published  there,  and  if 
you  care  for  me  to  repeat  it,  I  can  almost  repeat  it,  word  for  word, 
although  I  have  never  looked  at  the  book  since. 

Q.  Well,  are  you  sure  you  did  not  tell  him  anything  that  would 
implicate  some  other  people  in  that? — ^A.  No,  sir. 

Q.  You  are  not  sure? — ^A.  I  am  positive  I  did  not  tell  him. 

Q.  Well,  did  he  take  down  anything  except  what  was  on  the 
soldiers'  side — agoing  to  show  that  the  soldiers  did  that — that  you 
told  him ?— A.  What  is  that? 

Q.  Did  he  take  down  as  your  evidence  anything  except  that  part 
that  would  go  to  show  that  the  soldiers  were  guilty? — A.  Not  to 
my  knowledge. 

Q.  Did  he  say  anything  to  you  about  not  wanting  anything  else  but 
that? — ^A.  I  pomt  blank  refuse  to  give  you  my  conversation  with  Mr. 
Purdy.  You  can  ask  him  for  it,  if  you  care  to,  and  if  he  cares  to 
breach  a  promise  and  give  it  to  you,  you  have  my  full  permission  to 
ask  him  for  it,  or  Major  Blocksom,  either.  You  have  my  full  permis- 
sion to  do  so. 

Q.  Let  us  drop  that.  You  did  tell  Lieutenant  Grier,  did  you  not, 
about  having  gone  over  to  the  Cowen  house? — A.  Yes,  sir. 

Q.  Was  the  family  of  Mr.  Cowen  at  home? — A  It  was,  sir. 

Q.  Was  Mr.  Cowen  there? — A.  No,  sir. 

Q.  You  happened  to  know  that  he  was  absent,  and  how  long 
absent? — A.  Yes,  sir. 

Q.  How  long  was  he  absent,  Mrs.  Leahy? — ^A.  Mr.  Cowen  must 
have  left  his  home — for  he  stopped  at  my  house  previous  to  going 
uptown — about  a  quarter  to  11  or  11  o'clock. 

Q.  He  stopped  at  your  house? — A.  Yes,  sir. 

Q.  Well,  wnat  fixed  that  in  your  mindj  Mi^  Lft^JKj  ^  \3cl'^\.  S^  ^^se^ 
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Major  Blocksom  or  Lieutenant  Purdy,  and  they  can  ^ve  it  to  you  if 
they  care  to  do  so,  but  it  will  be  a  breach  of  promise,  a  breach  of 
confidence,  aiid  a  breach  of  etiquette  on  their  part  if  they  do  it. 

Q,  But  did  you  understand,  from  your  conversation  with  Mr. 
Purdy,  that  he  did  not  want  anything  unless  it  tended  to  fix  the 
blame  on  the  soldiers? — A.  Repeat  that,  please. 

Q.  Did  yoa  understand,  from  your  conversation  with  Mr.  Purdy, 
that  he  did  not  want  anything  unless  it  tended  to  fix  the  blame  on 
the  soldiers! — ^A.  No,  sir;  I  had  no  conversation  with  him  with  that 
view. 

Q.  Well,  at  that  time? — ^A.  He  asked  me  the  questions  and  I 
amply  answered  the  questions  that  he  asked  me — ^nothing  more  or 
less  than  what  he  asked  me. 

The  judge-advocate: 

May  it  please  the  court,  unless  counsel  cares  to  announce  his  purpose  In  this 
esainlnation,  we  belleye  it  is  improper.  This  witness  was  brought  here  as 
a  witness  in  rebuttaL 

Counsel  for  the  accused: 

We  win  not  press  the  point    We  hare  no  further  questiona. 

BEDIREGT  EXAMINATION. 
QUESTIONS  BT  THE  JUDGE-AOYOOATB. 

Q.  I  would  like  to  ask  you,  Mrs.  Leahy,  did  you  know  where  Mr. 
Cowen's  gun  was  on  the  night  of  the  13th  ? — ^A.  I  don't  know. 

Q.  When  was  it  brought  over  to  your  house? — A.  After  the  shoot- 
ing— after  I  had  sent  Judge  Parks  to  go  and  hunt  him  and  bring 
him  home. 

Q.  He  brought  it  to  your  house,  did  he? — ^A.  Yes,  sir. 

Q.  Do  you  know  whether  or  not  he  first  visited  his  house? — ^A. 
Yes,  sir;  ne  came  to  my  house  first,  and  we  went  over  there. 

Q.  With  or  without  the  gun? — A.  Without  the  gun;  and  we  went 
over  to  his  house  and  then  we  brought  it  over. 

Q.  He  picked  the  gun  up,  then,  in  the  house? — ^A.  Yes,  sir. 

Q.  Did  you  see  him  ? — ^A.  He  went  into  a  bedroom  and  came  out  in 
the  hall  where  I  was  with  the  gun  in  his  hand. 

Q.  Did  he  bring  any  ammunition? — ^A.  I  did  not  see  the  ammu- 
liition. 

BECBOSS-EXAMINATION. 
QfUESTIONS  BY  COUNSEL  FOB  THE  ACCUSED. 

Q.  Mrs.  Leahy,  how  did  you  happen  to  come  up  here — ^tell  the 
court,  won't  you  ? — A.  Yes,  sir ;  I  came  up  here  for  Lieutenant  Grier 
to  retract  his  remarks  in  his  testimony. 

Q.  Mrs.  Leahy,  was  this  brought  to  your  attention  by  various  citi- 
zens of  Brownsville? — A.  My  attention  was  attracted  by  his  testi- 
mony in  the  Express ;  I  saw  it  at  midnight,  and  I  left  on  the  morning 
train,  without  tne  knowledge  of  anybody  except  two  or  three  people 
in  my  office. 

Q.  Were  there  not  a  good  many  people  trying  to  get  your  affidavit 
in  regard  to  that? — ^A.  Don't  ask  me  those  questions,  please. 

Q.  Well,  isn't  it  a  fact  ? — ^A.  It  is  a  fact,  svr* 
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Major  Blocksom  or  Lieutenant  Purdy,  and  they  can  give  it  to  you  if 
they  care  to  do  so,  but  it  will  be  a  breach  of  promise,  a  breach  of 
confidence,  and  a  breach  of  etiquette  on  their  part  if  they  do  it. 

Q.  But  did  you  understand,  from  your  conversation  with  Mr. 
Purdy,  that  he  did  not  want  anything  unless  it  tended  to  fix  the 
blame  on  the  soldiers? — ^A.  Repeat  that,  please. 

Q.  Did  yoa  understand,  from  your  conversation  with  Mr.  Purdy, 
that  he  dia  not  want  anything  unless  it  tended  to  fix  the  blame  on 
the  soldiers} — ^A.  No,  sir;  I  had  no  conversation  with  him  with  that 
view. 

Q.  Well,  at  that  time? — ^A.  He  asked  me  the  questions  and  I 
amply  answered  the  questions  that  he  asked  me — ^nothing  more  or 
less  man  what  he  askea  me. 

The  judge-advocate: 

May  it  please  the  court,  unless  counsel  cares  to  announce  his  purpose  in  this 
examination,  we  believe  it  is  improper.  This  witness  was  brought  here  as 
a  witness  in  rebuttal. 

C!ounsel  for  the  accused : 

We  will  not  press  the  point    We  hare  no  further  questiODa. 

BEDIBECT  EXAMINATION. 
QX7SSTI0NS  BT  THE  JUDOE-ADVOOATB. 

Q.  I  would  like  to  ask  you,  Mrs.  Leahy,  did  you  know  where  Mr. 
Gowen's  gun  was  on  the  night  of  the  13th  ? — ^A.  I  don't  know. 

Q.  When  was  it  brought  over  to  your  house? — ^A.  After  the  shoot- 
ing— after  I  had  sent  Judge  Parks  to  go  and  hunt  him  and  bring 
him  home. 

Q.  He  brought  it  to  your  house,  did  he? — ^A.  Yes,  sir. 

Q.  Do  you  know  whether  or  not  he  first  visited  his  house? — ^A. 
Yes,  sir;  he  came  to  my  house  first,  and  we  went  over  there. 

Q.  With  or  without  the  gun  ? — A.  Without  the  gun ;  and  we  went 
over  to  his  house  and  then  we  brought  it  over. 

Q.  He  picked  the  gun  up,  then,  in  the  house? — ^A.  Yes,  sir. 

Q.  Did  yoii  see  him  ? — ^A.  He  went  into  a  bedroom  and  came  out  in 
the  hall  where  I  was  with  the  gun  in  his  hand. 

Q.  Did  he  bring  any  ammunition? — ^A.  I  did  not  see  the  anmiu- 
aition. 

BECSOSS-EXAMINATION. 
QfUESTIONS  BT  COUNSEL  FOB  THE  ACCUSED. 

Q.  Mrs.  Leahy,  how  did  you  happen  to  come  up  here — tell  the 
court,  won't  you? — ^A.  Yes,  sir;  I  came  up  here  for  Lieutenant  Grier 
to  retract  his  remarks  in  his  testimony. 

Q.  Mrs.  Leahy,  was  this  brought  to  your  attention  by  various  citi- 
zens of  Brownsville? — A.  My  attention  was  attracted  by  his  testi- 
mony in  the  Express ;  I  saw  it  at  midnight,  and  I  left  on  the  morning 
train,  without  the  Imowledge  of  anybody  except  two  or  three  people 
in  my  office. 

Q.  Were  there  not  a  good  many  people  trying  to  get  your  affidavit 
in  regard  to  that? — A.  Don't  ask  me  those  questions,  please. 

Q.  Well,  isn't  it  a  fact  ? — ^A.  It  is  a  fact,  sit. 


Mab.21,1V07.]       affray  AT  BBOWNSVILLEy  TEXAS.  1198 

Q.  Between  the  time  you  received  the  Express,  then,  before  you 
started  to  San  Antonio,  and  the  time  you  left  you  had  no  conversa- 
tion with  anybody  on  this  subject? — ^A.  No,  sir. 

Q.  You  came  entirely  of  your  own  volition? — ^A.  Yes,  sir;  I  came 
volimtarily,  because  this  paper  has  gone  amon^  my  friends  all  over 
the  Unitea  States,  and  I  thought  it  was  an  injustice  to  myself,  be- 
cause Lieutenant  Grier  never  received  anything  but  the  utmost 
courtesy  while  he  boarded  in  my  home. 

QUESTIONS  BY  THE  COURT. 

Q.  On  what  part  of  Elizabeth  street  were  you  when  you  saw  the 
men  shoot  from  the  post?  Please  show  from  the  map  on  the  wall. — 
A.  (Indicating  on  map.)  This  is  my  front  gallery  right  out  here. 
I  came  right  outside,  right  down  this  little  alleyway  between  my 
house  and  Mr.  Kowalski's  commission  house,  and  I  was  stana- 
ing  right  about  there  (indicating  position  almost  in  prolongation 
of  the  northern  face  of  the  house  and  about  the  middle  oi  the  street). 

Q.  You  say,  "  We  all  expected  trouble."  Whom  do  you  mean  by 
**  we?"  What  trouble  did  vou  expect? — A.  We — ^I  should  say  I  will 
talk  personally  for  myself— I  expected  there  would  be  trouble  be- 
tween the  soldiers  and  some  of  the  town  people,  because  they  had  had 
trouble — some  of  the  soldiers  had  had  trouble  with  some  private 
parties  in  town  a  night  previous  to  this  shooting,  there  was  that 
£!vans  affair,  and  it  caused  a  great  deal  of  indignation  among  the 
people  of  the  city,  because  everyoody  naturally  believed  that  Mr.  and 
Mrs.  Evans's  tale  was  true,  and  the  men  of  the  town  were  very,  very 
indignant. 

(The  witness  was  excused,  but  was  immediately  recalled,  and  further 
resumed  her  testimony,  as  follows :) 

QUESTIONS    BY    THE    JUDGE-ADVOCATE. 

Q.  Mrs.  Ijeahy,  is  there  anything  more  that  you  want  to  say  in  con- 
nection with  this  case  as  to  what  you  told  Lieutenant  Grier  at  that 
time? — A.  Or  what  Lieutenant  Gner  told  me? 

Q.  Or  what  Lieutenant  Grier  told  you? — A.  No,  sir.  I  want  it 
distinctly  understood  that  I  am  not  up  here  to  tell  what  Lieutenant 
Grier  told  me;  I  am  not  up  here  to  retaliate,  because  it  would  hurt 
the  honor  of  the  oflScers,  and  that  I  do  not  care  to  do ;  not  now.  If 
the  prosecution  had  asked  me  for  it  previous  to  this,  I  would  have 
given  it,  but  to-day  I  beg  to  be  excused,  sir. 

Q.  Is  there  anything  further,  Mrs.  Leahy,  you  want  to  say? — A. 
I  told  Lieutenant  Grier  this  was  the  only  blemish  on  our  history,  the 
only  black  spot  on  the  flag  of  the  United  States. 

QUESTION  BY  THE  COURT. 

Q.  Do  you  mean  that  there  was  danger  of  the  soldiers  attacking 
the  citizens,  or  danger  of  the  citizens  attacking  the  soldiers? — A.  I 
mean  that  there  was  danger  that  the  citizens  would  attack  the  soldiers, 
and  that  the  soldiers  womd  attack  the  citizens. 

(Excused.) 
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the  way  to  the  ceiling  or  not? — A.  I  couldn't  say,  sir;  I  don't  think 
really  they  did,  but  I  could  not  say  positively. 

Q.  How  niany  of  those  small  rooms  were  there  in  B  Company 
barracks? — A.  There  were  four,  sir. 

Q.  Upstairs? — ^A.  Yes,  sir. 

Q.  And  two  nonconmiissioned  officers  slept  in  each  room,  didn't 
thev? — ^A.  Yes,  sir;  there  was  room  for  two. 

Q.  You  slept  downstairs  on  the  first  floor? — ^A.  Yes,  sir;  I  slept 
right  next  to  the  storeroom. 

Q.  And  the  first  sergeant  slept  where? — ^A.  In  his  quarters,  on  the 
laundry  side. 

Q.  McCurdy,  did  you  prior  to  going  down  to  Fort  Brown  from 
Fort  Niobrara  ever  get  ahead  in  ammunition  by  picking  up  any  ban- 
doliers or  anything  of  the  kind? — A.  Only  once;  I  got  20  rounds,  or 
at  least  one  DandoTier,  one  morning  just  as  I  came  on  the  range  from 
a  practice  march;  that  was  just  about  the  time  that  we  were  having 
target  practice. 

Q.  Was  there  an  artificer  in  the  companv  by  the  name  of  Jones, 
who  used  to  go  out  and  practice  every  day  ? — ^A.  Yes,  sir. 

Q.  How  would  he  get  his  ammunition? — A.  I  issued  it  to  him 
every  morning. 

Q.  How  much  would  you  give  him  ? — A.  I  don't  know  now  exactly, 
but  I  always  kept  note  of  what  I  gave  out;  I  gave  him  three  or  four 
bandoliers. 

Q.  Approximately,  how  many  rounds  would  you  give  him? — ^A.  I 
would  give  him  200  or  300  rounds  each  day. 

Q.  And  he  was  supposed  to  turn  back  to  you  what  he  didn't  use? — 
A.  Yes,  sir.  I  suppose  he  did,  because  he  never  did  fire  all  that  1 
gave  him. 

Q.  He  always  returned  some? — ^A.  He  always  returned  some. 

Q.  And  you  would  give  him  200  or  300  rounds  of  ammunition 
when  he  went  out? — A.  Yes,  sir. 

Q.  You  don't  know  whether  anybody  went  with  him  when  he  went 
on  the  range  or  not? — ^A.  No,  sir;  I  do  not. 

The  judge-advocate: 

Yon  may  take  the  witness. 

Counsel  for  the  accused : 

We  have  no  questions. 

(Excused.) 

Counsel  for  the  accused : 

Are  you  through  with  the  rebuttal? 

The  judge-advocate : 

No,  sir.  To  the  best  of  my  knowledge  and  belief  the  prosecution  has  two  wit- 
nesses in  rebuttal.  One  of  them,  I  will  be  frank  to  say,  is  Amado  Martinez,  a 
servant  in  the  house  of  Louis  Co  wen.  I  had  previously  stated  to  the  court  that 
1  had  no  intention  of  recalling  this  witness.  Since  then  testimony  has  been 
brought  out  by  the  defense  which,  it  api)ears  to  me,  allows  us  to  present  this 
evidence  before  the  court  and  makes  it  important  and,  I  may  say,  almost  im- 
perative. I  telegraphed  day  before  yesterday  to  Louis  Cowen,  for  whom  this 
servant  had  been  working,  and  I  received  a  telegram  last  night  that  she  was 
DO  longer  in  his  employ,  but  that  he  would  do  his  best  to  locate  her  and  would 
tell  lier  to  come  at  once.  This  afternoon  I  received  a  telegram  saying  that  Amado 
Hartines  would  come,  but  was  so  inexperienced  that  she  could  not  com<^  «Aqw.<^ 
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The  president: 

I  would  like  to  ask.  after  the  statement  just  mmle,  if  It  will  l)e  cumulative 
evidence  on  the  point  he  just  spoke  of — that  is,  if  the  certain  party  will  testify 
that  she  had  seen  these  men  at  a  certain  point? 

The  judge-advocate: 

Atore  or  less,  sir.  It  will  be  cumulative  evidence.  The  residents  and  occupants 
of  the  Leahy  Hotel  have  testified  that  they  saw  these  men.  Then  the  defense 
comes  in  with  evidence  in  regard  to  certain  experiments  conducted  in  an  arroya 
to  simulate  the  conditions  as  existing  at  the  I^ahy  Hotel.  This  woman  was 
on  the  first  fioor  of  the  CJowen  house,  I  am  told,  went  to  a  window,  looked  out, 
and  saw  men  firing  on  the  house.  And  I  consider  it  as  in  rebuttal  of  the  evi- 
dence introduced  by  the  defense  in  regard  to  their  experiments  at  Fort  Mcin- 
tosh. 

Counsel  for  the  accused : 

Our  position  is  this :  If  this  is  material,  then  the  witness  should  have  been 
introduced,  so  we  could  meet  the  case  at  that  time.  To  come  in  here  at  the 
very  last  day  of  the  trial  and  inject  that  in  the  case,  after  the  trial  has  been 
going  on  for  weeks  and  weeks,  is  improper,  and  we  shall  object  to  it  most 
strenuously. 

The  judge-advocate: 

I  wish  to  say  that  if  thfe  so-called  expert  testimony  had  not  been  introduced 
by  the  defense  her  testimony  would  not  have  been  necessary. 

The  president: 

For  the  information  of  the  court,  I  would  like  to  ask  how  long  It  was  that 
the  case  of  humanity  ran  before  tliis  woman  could  have  been  spared  and 
brought  back  again  as  a  witness? 

The  judge-advocate : 

As  to  that,  I  am  not  aware,  sir.  When  I  sent  her  back,  as  I  said  to  the  court, 
It  was  with  the  determination  not  to  recall  her  again ;  so  it  has  passed  beyond 
my  ken. 

A  member: 

I  would  like  to  ask  whether  an  attempt  was  made  to  get  this  witness  shortly 
after  the  experiments  had  been  submitted  to  the  court? 

The  judge-advocate : 

The  attempt  was  made,  I  think  I  have  already  stated,  day  before  yesterday 
noon.    I  may  be  wrong  on  that  assumption. 

A  member : 

I  would  like  to  know  when  this  experimental  evidence  went  in. 

The  president : 

In  the  meantime,  perhaps  tlie  assistant  counsel  could  refresh  the  memory  of 
counsel  in  regard  to  the  date  that  he  attempted  to  get  the  witness. 

Counsel  for  the  accused : 

I  think  this  expert  testimony  was  finished  Monday  last.  To-day  is  Thursday, 
and  this  is  clearly  opening  up  the  case  and  getting  in  cumulaitive  evidence,  and 
is  entirely  unfair ;  it  is  not  in  rebuttal  at  all. 

The  president : 

Can  an  answer  be  made  with  regard  to  the  time  when  an  attempt  was  made 
to  get  the  witness? 

The  judge-advocate: 

Yes,  sir ;  I  can  state  by  ocnsultlng  the  records.  I  am  not  certain  In  my  mind 
whether  it  was  day  before  yesterday  or  yesterday  noon, 

&  Doc.  402,  60-h  pt  2 77 
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The  judge-advocate: 

It  is  not  a  fact  It  is  true  that  I  had  the  Information  In  my  possession 
through  the  Purdy  report,  but  I  did  not  read  it  over  until  yesterday,  carefully — 
all  the  testimony. 

Counsel  for  the  accused : 

But  it  is  a  fact  that  this  witness  was  here  before  the  court,  and  you  had  her 
introduced,  and  you  were  going  to  introduce  her 

The  judge-advocate: 

I  never  introduced  her  before  the  court 

Counsel  for  the  accused : 

But  you  had  her  here  and  were  about  to  Introduce  her  until  the  question  of 
the  interpreter  came  up.  We  want  to  go  on  record  as  stating  distinctly  and 
positively  that  the  announcement  there  shows  conclusively  and  clearly  that  the 
Judge-advocate  had  the  information  at  the  beginning  of  the  trial. 

The  judge-advocate: 

I  had  the  witness,  sir.  ^ 

Counsel  for  the  accused : 

Had  the  witness,  and  of  his  own  motion  dismissed  that  witness;  he  had 
practically  allowed  this  case  to  come  to  a  determination,  and  there  is  nothing 
in  the  testimony  mentioned  to  show  that  he  has  not  reopened  the  case.  We 
want  an  end  to  this  case,  and  we  are  decidedly  objecting  to  the  opening  up  of 
the  case  again.    It  is  not  in  rebuttal  of  our  testimony. 

The  president: 

I  would  like,  for  my  information,  to  know  when  and  how  It  happened  that 
this  matter  was  taken  up  yesterday. 

The  judge-advocate: 

I  do  not  know  as  I  can  give  the  court  an  analysis  of  my  mental  processes,  sir ; 
but  Mr.  Fitch  and  myself  were  discussing  the  case 

The  president: 

That  is  what  I  wanted  to  know. 

Assistant  judge-advocate: 

May  it  please  the  court,  I  would  like  to  state.  Inasmuch  as  my  name  has  been 
mentioned  here,  that  in  this  connection  when  the  Judge-advocate  and  I  were 
talking  over  the  advisability  or  necessity  of  examining  this  witness  my  belief 
was  that  Inasmuch  as  the  judge-advocate  had  introduced  plenty  of  witnesses 
to  show  that  there  was  some  shooting  down  there,  and  that  it  was  done  by 
negro  soldiers,  nevertheless  expert  testimony  was  introduced  on  the  other  side 
to  show  that  people  could  not  see  anything  at  night,  at  all,  and  it  seemed  to 
me  that  inasmuch  as  this  woman  was  standing  at  an  open  window.  Just  a 
few  feet  away  from  a  Rochester  lamp  on  a  table  in  the  rear  of  her,  with  this 
light  streaming  out  through  the  open  window,  and  she  leaning  out  on  the 
window  sill  to  close  these  shutters,  and  the  window  not  more  than  3  or 
4  feet  from  the  alley,  at  the  time  the  soldiers  first  started  to  shooting  there, 
and  the  light  shining  on  them,  my  contention  was  that  we  ought  to  have  her, 
because  she  is  one  of  the  few  people  who  did  see  these  men  in  a  bright  light ;  lots 
of  people  had  seen  them  by  the  aid  of  lamps,  with  greater  or  less  distinctness, 
but  this  was  one  of  the  few  cases  where  the  people  saw  them  squarely. 

Counsel  for  the  accused : 

There  could  not  be  a  clearer  case  that  it  is  absolutely  evidence  that  was 
known  long,  long  before  the  closing  of  the  case. 
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The  judge-advocate: 

It  is  not  a  fact  It  is  true  that  I  had  the  Information  In  my  possession 
through  the  Purdy  report,  but  I  did  not  read  it  over  until  yesterday,  carefully — 
all  the  testimony. 

Counsel  for  the  accused : 

But  it  is  a  fact  that  this  witness  was  here  before  the  court,  and  you  had  her 
introduced,  and  you  were  going  to  introduce  her 

The  judge-advocate: 

I  never  introduced  her  before  the  court 

Counsel  for  the  accused : 

But  you  had  her  here  and  were  about  to  Introduce  her  until  the  question  of 
the  interpreter  came  up.  We  want  to  go  on  record  as  stating  distinctly  and 
positively  that  the  announcement  there  shows  conclusively  and  clearly  that  the 
Judge-advocate  had  the  information  at  the  beginning  of  the  trial. 

The  judge-advocate: 

I  had  the  witness,  sir.  ^ 

Counsel  for  the  accused: 

Had  the  witness,  and  of  his  own  motion  dismissed  that  witness;  he  had 
practically  allowed  this  case  to  come  to  a  determination,  and  there  is  nothing 
in  the  testimony  mentioned  to  show  that  he  has  not  reopened  the  case.  We 
want  an  end  to  this  case,  and  we  are  decidedly  objecting  to  the  opening  up  of 
the  case  again.    It  is  not  in  rebuttal  of  our  testimony. 

The  president: 

I  would  like,  for  my  Information,  to  know  when  and  how  It  happened  that 
this  matter  was  taken  up  yesterday. 

The  judge-advocate: 

I  do  not  know  as  I  can  give  the  court  an  analysis  of  my  mental  processes,  sir ; 
but  Mr.  Fitch  and  myself  were  discussing  the  case 

The  president: 

That  is  what  I  wanted  to  know. 

Assistant  judge-advocate: 

May  it  please  the  court,  I  would  like  to  state.  Inasmuch  as  my  name  has  been 
mentioned  here,  that  in  this  connection  when  the  Judge-advocate  and  I  were 
talking  over  the  advisability  or  necessity  of  examining  this  witness  my  belief 
was  that  inasmuch  as  the  Judge-advocate  had  introduced  plenty  of  witnesses 
to  show  that  there  was  some  shooting  down  there,  and  that  it  was  done  by 
negro  soldiers,  nevertheless  expert  testimony  was  introduced  on  the  other  side 
to  show  that  people  could  not  see  anything  at  night  at  all,  and  it  seemed  to 
me  that  inasmuch  as  this  woman  was  standing  at  an  open  window.  Just  a 
few  feet  away  from  a  Rochester  lamp  on  a  table  in  the  rear  of  her,  with  this 
light  streaming  out  through  the  open  window,  and  she  leaning  out  on  the 
window  sill  to  close  these  shutters,  and  the  window  not  more  than  3  or 
4  feet  from  the  alley,  at  the  time  the  soldiers  first  started  to  shooting  there, 
and  the  light  shining  on  them,  my  contention  was  that  we  ought  to  have  her, 
because  she  is  one  of  the  few  people  who  did  see  these  men  in  a  bright  light ;  lots 
of  people  had  seen  them  by  the  aid  of  lamps,  with  greater  or  less  distinctness, 
but  this  was  one  of  the  few  cases  where  the  people  saw  them  squarely. 

Counsel  for  the  accused : 

There  could  not  be  a  clearer  case  that  it  is  absolutely  evidence  that  was 
known  long,  long  before  the  closing  of  the  case. 
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Q.  Please  describe  what  these  are. — A.  In  the  Krag  rifle  and  new 
Springfield,  model  1903,  there  are  four  lands,  which  leave  correspond- 
ing grooves  on  the  jacket  of  the  projectile. 

Q.  If  the  bullet,  after  having  been  fired,  is  picked  up  and  is  found 
not  to  be  mutilated  to  any  great  extent,  the  marks  of  these  four  lands, 
if  fired  from  an  ordinary  Springfield  rifle,  are  always  apparent,  are 
they  not? — A.  They  are  very  distinct. 

Q.  And  it  does  not  need  a  microscopic  examination  to  tell  whether 
these  other  marks  on  there  might  be  the  marks  of  the  lands  or  not? — 
A.  It  does  not.  Sometimes  there  are  little  marks — come  in  contact 
with  stones;  the  bullets  having  the  same  rotary  motion  the  lands 
give  it,  these  marks  are  parallel,  but  it  is  not  difficult  to  distinguish. 

Q.  And  unless  the  bullet  is  smashed  up  pretty  badly  these  marks 
are  always  apparent,  are  thev  not? — A.  1  would  say  they  are  always 
apparent.  They  stay  with  the  jacket  if  the  bullet  is  smashed  up.  I 
did  not  quite  finish.  And  the  onlv  Winchester  I  know  of  that  can 
shoot  sucn  a  projectile  has  six  lan^s  instead  of  four — that  would  be 
the  way  of  distinguishing — and  the  lands  are  not  so  high  or  promi- 
nent as  those  of  the  Government  rifle. 

Q.  Were  you  called  before  the  Purdy  investigating  committee,  or 
before  Mr.  I^urdj,  rather,  when  he  was  down  here  investigating  the 
Brownsville  affair? 

By  counsel : 

What's  the  purpose  of  this?  We  don't  nnderstand  that  the  Purdy  Investiga- 
tion Is  allowable  evidence,  and  unless  you  can  show  It  we  are  going  to  object 
to  your  going  into  It,  may  it  please  the  court. 

By  assistant  judge-advocate : 

May  it  please  the  court,  the  purpose  of  this  is  to  endeavor  to  ascertain  from 
Captain  Ely  whether  or  not  before  Mr.  Purdy  he  was  shown  certain  shells, 
clips,  and  bullets  that  were  picised  up  in  Brownsville.  Said  shells,  clips,  and  bul- 
lets are  now  in  the  hands  of  the  Senate  committee  and  we  have  been  unable 
to  get  them.  We  have  wired  twice,  I  believe,  for  them,  and  have  been  unable 
to  get  them,  and  Major  Blocl^som  has  already  testified  with  reference  to  these 
bullets,  but  the  defense  upon  its  cross-examination  apparently  tried  to  shake 
the  value  of  his  testimony  as  an  expert  by  giving  him  n  couple  of  shells  made 
by  the  Union  Metallic  Cartridge  Company,  which  Major  Blocksom  said  looked 
different  from  the  ordinary  Springfield  shell,  and  he  didn't  remember  having 
seen  any  of  those  before,  but  he  thought  they  could  be  fired  in  a  Springfield, 
and  thought  maybe  it  was  just  a  new  kind  of  ammunition  to  him ;  but  inasmuch 
as  the  defense  has  attempted  to  shake  his  testimony  in  that  way  we  thought  it 
necessary  or  advisable,  inasmuch  as  we  can't  get  the  bullets  and  shells  here 
themselves  in  order  to  exhibit  them  to  the  court,  to  have  Captain  Ely  here,  who 
did  see  those  shells  at  the  time  Mr.  Purdy  was  making  the  investigation  and 
who  is  an  expert  on  the  subject 

By  counsel : 

May  it  please  the  court,  we  enter  now  the  same  objection  and  protest  to  the 
Introduction  of  this  evidence  as  we  did  to  the  introduction  of  the  evidence  last 
evening.  It  Is  perfectly  patent  that  this  evidence  has  been  within  reach  of  the 
prosecution ;  it  has  been  within  their  power  to  get  It  for  the  past  seven  weeks. 
They  consumed  about  five  weeks  in  the  presentation  of  the  prosecution,  and,  as 
I  say,  this  evidence  was  In  their  hands  all  the  time.  They  knew  all  about  the 
testimony  of  Major  Blocksom,  and  If  that  needed  bolstering  up  the  time  to 
bolster  it  up  was  while  presenting  the  prosecution.  Furthermore,  this  witness 
can  not  testify  to  anything  In  regard  to  those  shells  except  hearsay ;  the  shells 
are  not  before  us,  we  have  no  means  to  cross-examine  on  It,  to  test  tlie  accuracy 
of  his  statements,  and  we  object  to  any  examination  on  that  at  all ;  it  is 
improper  on  rebuttal. 
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By  counsel : 

May  it  please  the  court,  Just  one  word  more.  I  don't  believe  I  ever  heard 
a  plainer  case  of  hearsay  evidence,  plainer  than  this  is.  Major  Blocksom's 
testimony  on  that  point  was  absolutely  immaterial,  incompetent,  and  inadmis- 
sible, and  was  put  in  over  our  objection,  if  I  remember  correctly,  and  I  pre- 
sume, on  the  theory  that  Major  Blocksom  was  an  inspector  sent  down  there. 
There  isn't  a  civil  court  in  this  country  that  would  have  listened  two  minutes 
to  Major  *Blocksom*s  testimony  without  the  presence  of  all  the  evidence  he 
collected  at  that  time,  and  would  have  required  him  to  trace  that  bullet  so 
accurately  as  to  show  beyond  the  slightest  possibility  of  a  doubt  that  he  knew 
all  about  it,  had  traced  it,  and  had  kept  it  In  his  possession.  Here  Is  a  man 
sent  down  there  six  months  after  the  event  occurred,  a  man  certainly  who 
is  tainted  by  the  evidence  produced  here  by  the  prosecution  Itself,  who  say 
distinctly  that  Mr.  Purdy  rejected  everything  that  didn't  go  to  show  the 
guilt  of  these  negro  soldiers,  as  expressed.  The  two  star  witnesses  for  the 
prosecution  testified  positively  that  this  man  went  down  there  purposely,  his 
main  object  six  months  after  or  five  months  after  was  to  convict  the  negro 
soldiers,  and  he  comes  up  here — 300  or  400  miles  from  that  place — and  he  tells 
this  witness,  forsooth,  that  certain  bullets  and  cartridges  were  picked  up  down 
there.  Can  it  be  argued  for  a  minute  that  that  sort  of  evidence  is  going  to  be 
admitted  before  this  court  on  rebuttal?  The  assistant  judge-advocate  said 
distinctly  before  this  court  that  they  discussed  the  very  question  of  whether 
this  evidence  should  be  Introduced  before  the  prosecution  closed,  In  order  to 
bolster  up  Major  Blocksom*s  evidence,  and  they  decided  that  they  would  not 
We  weren't  taken  into  their  confidence;  we  don't  know  and  we  don't  care 
what  reasons  actuated  them  In  that  regard,  but  we  do  care  when  they  have 
closed  the  case,  and  when  we  have  rested  our  case,  to  their  putting  in  accumu- 
lative evidence,  and  it  is  purely  hearsay  evidence  and  clearly  inadmissible — 
must  be. 

By  assistant  judge-advocate: 

May  it  please  the  court.  Major  Blocksom,  who  has  already  testified  before 
this  court  as  to  the  finding  of  these  bullets  and  as  to  the  receipt  by  Mr.  Purdy 
of  certain  shells,  clips,  and  so  on,  turned  over  to  him  by  the  mayor  of  Browns- 
ville was,  according  to  this  pamphlet  entitled  "Additional  Testimony  in  the 
Brownsville  Affair,"  or  otherwise  known  as  the  Purdy  report,  was  present  at 
the  time  the  witness  who  is  now  on  the  stand  made  his  statements  before 
Mr.  Purdy  relative  to  these  shells,  clips,  balls,  and  so  on,  and  Major  Blocksom, 
In  fact,  swore  this  witness  in,  and  the  testimony  given  by  the  witness  now  on 
the  stand  was  given  in  the  presence  of  Major  Blocksom,  who  has  already 
testified  as  to  the  fact  of  the  disposition  of  those  shells  and  as  to  the  fact  that 
he  has  not  seen  them  since  they  were  turned  over  to  Mr.  Purdy,  or  since  Mr. 
Purdy  left  for  Washington  with  these  exhibits,  and  we  have  been  unable  to  get 
them ;  and  this  is  the  very  best  evidence  we  can  produce,  and,  if  necessary,  we 
can  recall  Major  Blocksom  on  the  stand  and  let  him  state  that  the  shells  and 
bullets  that  were  exhibited  to  Captain  Ely,  when  he  was  called  before  Mr. 
Purdy,  were  identically  the  shells,  bullets,  and  so  on  that  he  himself  saw  in 
Brownsville,  and  that  the  bullets  that  were  dug  out  of  the  Yturria  house  and 
picked  up  in  the  Garza  house  and  in  the  Co  wen  house  by  him,  or  seen  by  him, 
were  shown  to  Captain  Ely  and  that  Captain  Ely  identified  them  absolutely. 
If  it  is  necessary  to  call  Major  Blocksom  in  order  to  connect  Captain  Ely's 
evidence  with  the  shells  themselves,  the  prosecution  is  perfectly  willing  to  do 
that,  and  that  would  complete  the  link  in  the  chain  that  seems  to  be  resting 
heavily  on  the  shoulders  of  the  defense. 

By  president  of  court : 

Is  Captain  Ely  Introduced  as  an  expert? 

By  assistant  judge-advocate: 

He  is  introduced  as  an  expert.  I  was  going  to  ask  him  a  few  other  questions 
in  regard  to  experience  In  target  practice  and  familiarity  with  rifles  In  general — 
sporting  rifles  and  regular  army  rifles.  He  has  been  a  sportsman  all  his  life, 
as  well  as  a  soldier. 
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Q,  To  change  the  sabject.  Captain  Ely.  From  Toar  experi«>w  as 
an  army  officer,  is  it  a  difficult  thing  or  not  for  individual  men  in 
companies  to  get  ahead  a  dozen  or  two  rounds  of  ammunitiosi  with- 
out being  detected! 

By  counsel : 

We  object  to  that  qoestkm  vntfl  It  is  sbovn  what  1^  snrice  tes  bMB  and  is 

what  organizations. 

By  assistant  judge-advocate: 

May  it  please  the  court,  it  is  almdr  In  erideiK^  that  Captain  Or  has  had 
nearly  twenty  years'  service  in  the  United  States  Army. 

By  counsel : 

The  only  regiment  onder  discavion  Is  the  Tm-enty-fifth  Irfantry.  Fntess  he 
has  had  some  experioice  In  tibat  it  Is  ahscrfnt^  ini:iv3t«-ijd,  iii:x4i4fet«ut.  and 
we  object 

By  assistant  judge-advocate: 

May  it  please  the  conrt  so  far  as  I  kDrm-.  Captiin  Ely  ha«  T**-T«pr  had  any 
experience  with  tlie  Twenty-fifth  Infantry,  but  the  custom  in  resjr'rueiitii  through- 
out the  service  in  regard  to  keeping  check  on  the  amiunniti'jn.  I  ihink.  does 
not  vary  greatly  between  the  TVenty-fifth  Infantry  and  either  regunentiL  I 
think  it  is  admissible  on  the  gicnnd  of  Captain  Ely**  ^f^nf.f^  a«  *t3  amy  <'45'?ef'. 
and  it  is  of  but  slight  importance,  or  none  at  alL  whether  he  e-r^  •^rred  in  the 
Twenty-fifth  Infantry  or  whether  he  ever  serred  with  Coenpaxi:^  C  R  and  D/ 

By  counsel : 

It  is  hardly  worth  while  to  say  to  the  court,  who  wiU  {wr^Aiilr  take  Jodk'ial 
notice  of  the  fact  tliat  all  conditions  vary  in  aU  rn^iioents.  az^l  zutnnUy  bis 
experience  would  be  limited  to  his  own  practice,  whic-li  we  hare  zm»  iBtexeat  in 
whatever. 

By  president : 

Is  the  question  withdrawn? 

By  assistant  judge-advocate: 

No,  sir;  we  desire  a  ruling  of  the  court  I  thfnk  C^r'tafn  Ely'«  «fxi^/rk4if« 
is 


(Reporter  then  read  over  the  qne^^iim  objectfrd  to.) 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  jud^ 
advocates  then  withdrew,  and  the  court  was  do^.  and.  on  iMiTufi 
opened,  the  president  announced,  in  their  presence,  a*  foJlow*: 

I  am  instructed  by  the  court  to  announce  that  the  ob>E9r/tk>n  is  n-vt  «costaJi»M. 

^Question  was  repeated  to  witness.) 

A.  From  my  experience  I  would  say  it  is  comparatively  ea-iv  for 
a  man  desiring  to  possess  a  few  extra  rounds  of  ammnnitioii  to  ^^itain 
the  same.  I  nave  been  at  several  department,  divi-iion.  ar:d  an/iv 
competitions  and  at  the  ordinary-  targvrt  practice.  w'luUrr  practifT^. 
subsequent  season  practice,  post  competition*,  etc..  and  at  aliij'>^t  all 
these  practices  and  competitions  the  ammunition  is  l^ft  o«;t  "^h'-r^. 
men  can  get  it,  sometimes  checked  and  sometime  unche^rk*;'!.  It 
would  be  very  easy  for  them  to  take  more  than  thev  w^rc,  to  a'ltKiIJy 
use  and  carry  the  same  away  with  them.  With  th^  ijiU'Vf'}tiihi£*'  of 
empty  shells  for  loaded  ammunition  it  is  ver>-  ea-T  for  t';;-  ai/jifuni- 
tion  to  be  unaccounted  for,  as  only  that  which  £r  a^t;  jIIv  r^-c^ive^i 
from  arsenals  is  generally  accounte<I  for. 
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Q.  Captain  Ely,  are  the  clips  that  are  used  with  the  ammunition 
furnished  by  the  Grovernment  for  the  Springfield  rifle,  model  1903, 
distinguishable  from  the  dips  used  with  the  ammunition  used  in  a 
Mauser  rifle? — ^A.  Yes. 

Q.  So  that  a  person  familiar  with  the  Springfield  clip  could  readily 
reco^ize  it  as  such? — ^A.  Yes.  I  would  state,  however,  that  while 
making  this  statement,  I  was  familiar  with  the  Mauser  clip  some  time 
ago,  but  in  examining  the  Springfield  clip  I  recognize  it  as  an  en- 
tirely new  clip;  but  I  could  not  state  definitely  wherein  it  differs 
from  the  Mauser,  except  I  knew  it  to  be  strange  and  different  from 
the  Mauser. 

CROSS-EXAMINATION. 
QUESTIONS  BT  THE  ACCUSED. 

By  counsel : 

Before  beginning  I  would  like  to  have  the  question  and  answer  read  that  we 
objected  to  as  to  part  of  the  answer. 

(Reporter  then  read  from  record  the  question  and  answer  referred 
to/pa^  [— ].) 

Q.  Captam  Ely,  how  many  fired  projectiles  of  the  Springfield  rifle 
have  you  examined — the  Sprinfffiela  cartridge? — ^A.  I  could  not  tell 
exactly ;  a  large  number  of  hundreds. 

Q.  Yes.  When  and  where? — A.  On  the  target  range  at  Fort  Leav- 
enworth and  the  target  range  at  Fort  Sam  Houston  and  Leon  Springs, 
and  those  showed  me  by  Mr.  Purdv. 

Q.  Never  mind  those;  you  don't  know  whether  those  were  or  not, 
except  on  his  say.  We  don't  want  to  go  into  that ;  it  has  been  ob- 
jected to  and  sustained.  Aside  from  those — ^you  have  examined  them 
at  that  place — did  you  ever  see  any  of  them  where  the  cartridge  had 
slipped  and  taken  the  grooves? — ^A.  No. 

Q.  Did  you  ever  see  any  where  the  grooves  had  been  worn  down 
pretty  smooth  ? — A.  Pretty  smooth ;  yes. 

Q.  You  never  saw  one  that  showed  apparently  more  than  four 
lands  fired  from  the  Springfield  or  the  Krag? — A.  Yes;  I  have  seen 
them  where  the  lands  evidently  had  been  so  much  worn — perhaps 
that  would  change  that  last  answer,  if  that  is  what  you  mean — that 
forced  it,  that  gave  a  greater  groove  than  the  actual  width  of  the  land. 
If  that  is  what  you  mean  by  slipping,  that  last  answer  should  be 
diffhtly  changed. 

Q.  1  ou  have  seen  some  that  had  apparently  more  than  four  land 
marks  fired  from  these  rifles? — ^A.  No;  not  more  than  four  lands,  be- 
cause this  slipping  was  such  it  didn't  give  the  regular  interval 
between  lands.     It  was  apparent  it  was  a  slip. 

Q.  You  have  never  seen  any,  in  all  those  you  have  examined,  where 
there  was  apparently,  to  the  naked  eye,  more  than  four  lands  ? — A.  No ; 
every  one  that  I  have  seen  that  slipped  it  was  apparent  it  was  a  slip, 
and  not  more  than  four  lands ;  otherwise  it  woula  be  eight  lands 

Q.  You  have  never  seen  one  where  there  was  clear  to  the  naked  eye 
the  marks  of  more  than  four  ? — A.  No. 

Q.  How  many  times  did  you  ever  fire  Springfield  cartridges 
through  the  Winchester  you  spoke  of? — ^A.  I  never  fired  ojie. 

Q.  You  ever  see  one  that  had  been  fired? — A.  Ko. 

Q.  Then  you  dont  know  anything  about  il*i — K*  Ci\\^^<i^ 
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those;  it  is  the  ordinary  Winchester  rifle  having  the  ordinary  number 
of  lands  of  the  Winchester  make,  and  their  catalogue  gives  those 
lands  all  the  same. 

Q.  Then  you  are  positive,  from  the  catalogue  and  from  other  Win- 
chesters you  have  seen  ? — ^A.  Yes. 

Q.  But  you  never  personally  fired  a  bullet  from  it,  and  you  don't 
know  whether  it  will  make  six  impressions  or  not,  from  your  own 

fersonal  knowledge,  from  having  seen  it? — ^A.  As  there  are  six  lands, 
suppose  it  would  make 

Q.  Do  you  know  of  your  own  knowledge? — A.  I  know  of  my  own 
knowledge  if  there  are  six  lands  in  a  gun  it  would  make  six  impres- 
sions. 

Q.  But  you  never  saw  it? — A.  Don't  have  to  see  that. 

Q.  Did  you  ever  serve  on  the  Rio  Grande  border  ? 

(Question  not  answered.) 

Q.  Do  you  know  if  there  is  any  other  rifle  that  fires  the  new  army 
Springfield  cartridge,  except  the  Springfield  rifle  itself  and  this  Win- 
chester you  testify  you  have  never  seen  f— A.  As  far  as  my  knowledge 
goes,  there  isn't. 

Q.  You  know  nothing  about  it? — ^A.  No;  these  are  the  only  ones  1 
know  of . 

Q.  If  one  of  the  manufacturing  people  guaranteed  it  for  the  use  of 
the  Marlin,  would  you  testify  it  was  used  for  the  Marlin,  on  the  same 
principle  you  testified  the  other  has  six  lands  because  those  you  have 
seen  have  six  lands? — ^A.  I  didn't  get  the  question. 

Q.  If  either  of  the  manufacturing  companies  who  manufacture 
ammunition  guaranteed  the  ammunition  that  they  make  for  the  Gov- 
ernment rifle  can  be  used  in  the  Marlin  or  the  Savage,  wouldn't  you 
say,  on  the  same  principle,  that  that  could  be  fired  from  that  rifle? 
And  by  the  same  principle — I  mean  the  principle  you  testified  to — 
there  being  six  lands  in  the  new  Winchester  rifle? 

By  assistant  judge-advocate: 

I  would  like  to  have  the  question  read  over.  I  think  counsel  made  an  erro- 
neous statement  there  at  the  start  in  stating  that  the  catalogue  said  these  car- 
tridges could  be  fired  from  certain  arms,  and  I  think  the  catalogue  merely  states 
that  they  guarantee  these  cartridges  when  used  in  certain  rifles. 

By  judge-advocate: 

I  suppose  you  refer  to  the  catalogue? 

By  counsel : 

No ;  I  refer  to  the  exhibit  of  anmiunition. 

(Counsel  hands  witness  box  of  ammunition,  marked,  for  conven- 
ience, "No.  17,"  already  in  evidence  and  hereto  appended  and 
marked" — .") 

Q.  Now,  I  will  change  the  question.  Isn't  it  a  fact  that  that  is 
guaranteed  for  others  than  the  Winchester  rifle  ? — A.  Yes. 

Q.  What  other  rifles  is  it  guaranteed  for — the  ammunition  you  have 
in  your  hand? — A.  Winchester,  Marlin,  Remington,  Savage — ^maga- 
zine and  single-shot  rifles. 

Q.  I  will  show  you  another  exhibit  which  also  has  a  guaranty  on 
it.  (Hands  witness  Exhibit  — ,  marked,  for  convenience,  "  18.") 
Isn't  that  a  similar  guaranty  ? — ^A.  Yes, 
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they  guarantee  it,  or  some  of  them  be  fired  and  others  not.  It  is 
easier  to  determine  the  one  fact  than  it  is  the  other. 

Q.  The  same  general  class  of  information,  though,  upon  which  to 
base  a  statement,  isn't  it — ^the  catalogue  and  the  published  infor- 
mation on  that  ammunition? — A.  Published  information?  Yes;  be- 
cause they  are  more  liable  to  err  in  one  case  than  the  other.  If  they 
advertise  six  lands  they  must  have  six  lands. 

Q.  If  they  guarantee,  they  are A.  I  think  they  are  reliable. 

Q.  Pretty  reliable  people,  and  their  guaranty  is  pretty  good?— 2. 
A.  Pretty  good ;  yes. 

Q.  Where  did  you  go  to  purchase  this  steel-jacketed  ammunition 
for  the  Krag? — A.  Hummer  Hardware  Company. 

Q.  When  did  you  go? — ^A.  This  was  at  the  time  Mr.  Purdy  was 
here ;  about  two  months  ago,  I  guess. 

Q.  Have  you  been  since  1 — ^A.  No. 

Q.  That's  the  only  time  you  tried  to  get  it? — A.  Yes. 

Q.  As  I  understand,  you  said  they  could  send  for  it  for  you? — ^A, 
Yes;  and  they  sonietimes  have  it  on  hand  in  small  quantities. 

Q.  Get  any  quantity  you  want  on  short  notice? — ^A.  Oh,  yes. 

Q.  And  I  understood  you  to  say  that  ypu  couldn't  distinguish, 
really,  by  any  description  you  were  able  to  give,  between  the  clips 
for  the  Mauser  and  the  clips  of  the  new  Springfield,  except,  if  I 
recall  you,  the  ones  you  examined  appeared  narrower? — A.  No.  It 
seemed  strange  and  different  to  me.  I  used  to  know  the  Mauser 
pretty  well,  but  I  don't  remember  it  well  enough  to  explain  tech- 
nically; it  was  narrower  and  didn't  have  this  interlocking  clip  to 
hold  the  spring  in  place. 

Q.  You  have  not  seen  a  Mauser  clip  since  when? — ^A.  Six  years 
ago. 

Q.  So  you  don't  know  anything,  from  personal  knowledge,  about 
the  clip  they  make  now  ? — A.  No ;  might  have  been  changeoT 

Q.  When  you  were  testifying  about  this  ammunition  were  you  giv- 
ing your  own  practice  or  whose  practice  were  you  giving — about 
men  having  extra  ammunition  in  the  company?  I  thought  you  said 
from  your  own  experience. — ^A.  I  have  seen  it  in  the  Eighteenth  In- 
fantry, Twenty-second  Infantry,  Twenty-sixth  Infantry 

Q.  Was  it  your  own  experience? — A.  Yes.  I  have  been  able  to  get 
cartridges  from  them  that  were  serviceable — Thirteenth  Cavalry. 

Q.  Tk)u  yourself,  as  an  officer,  were  in  the  habit  of  getting  them? — 
A.  They  offered  them  to  me ;  they  had  extra  ammunition.  I  wanted 
extra  ammunition,  and  they  had  it. 

Q.  Did  you  intend  that  to  apply  to  enlisted  men  of  your  own  com- 
mand ? — ^A.  No ;  this  extra  ammunition,  excepting  in  the  case  of  the 
Thirteenth  Cavalry,  where  it  was  found  by  search — they  had  some- 
thing over  13,000  rounds — ^is  kept  in  storehouses  under  lock  and  key ; 
none  available  for  enlisted  men. 

Q.  Your  own  practice  is  what— what  you  testified  to? — ^A.  There 
is  an  order  out  now ;  every  round  is  accounted  for- 


Q.  I  understand;  I  want  your  practice.     You  said,  "From  my 

to  get  extra  ammunition."    is 
that  your  practice  in  your  company? — A.  In  my  practice  the  men 


own  experience,  no  trouble  for  men  to  get  extra  ammunition. 


did ;  the  men  could  get  extra  ammunition. 

Q.  Do  you  know  whether  that  is  true  of  other  cwvcv^^xa^^  ort  ^^\.^ 
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Q.  You  never  have  had  suspicion? — ^A.  No;  never  have. 

Q.  Your  nineteen  years'  service  included  cadet  service  for  four 
years? — A.  Yes. 

Q.  And  when  you  certify  at  the  end  of  the  quarter  or  the  end  of 
six  months  that  your  ammunition  is  there  you  do  make  sure  that  all 
the  ammunition  m  the  hands  of  the  company  or  in  the  hands  of  the 
men  is  accounted  for  strictly? — A.  I  don't  go  through  their  clothing, 
mattress,  bags,  etc.,  where,  if  they  wanted  to  steal^  they  could  hide 
it.  I  go  through  the  ordnance  storeroom  and  examme  what  the  men 
have  on  hand. 

Q.  You  don't  examine  their  foot  lockers  to  see  if  they  have  it 
there? — A.  I  examine  those  every  Saturday;  they  are  open  to  view 
then. 

(Counsel  here  sent  for  a  new  Springfield  rifle,  model  1903.) 

By  counsel : 

We  would  like  to  bave  this  witness  test  these  cartridges  we  have  submitted 
here ;  be  bas  thrown  some  doubt  as  to  whether  they  are  for  the  army  gaiL 

By  judge-advocate : 

We  object  at  this  time  to  this  use  of  the  witness  in  rebuttal ;  it  is  attempting 
to  demonstrate  something  new  to  the  court  which  was  not  brought  out  on 
direct  examination  in  rebuttal,  and  we  shall  object  and  will  object  now  to  the 
introduction  of  any  such  demonstration  to  the  court 

By  counsel : 

May  it  please  the  court,  you  will  recall  that  this  very  ammunition  was  Iden- 
tified, two  of  them  by  witnesses  for  the  prosecution,  and  introduced  without  ob- 
jection. Here  comes  another  expert  that  he  introduces,  who  attempts  to  cast 
some  doubt  on  it,  and  we  wish  to  demonstrate  by  him  in  cross-examination 
that  he  is  in  error,  and  we  have  a  right  to  do  it,  and  there  is  only  one  way, 
and  that  is  the  practical  way,  and  we  maintain  we  have  that  right  and  will 
ask  for  a  ruling  of  the  court 

By  judge-advocate: 

We  still  affirm  this  is  using  a  witness  in  rebuttal  for  the  witness  in  sur- 
rebuttal,  and  we  claim 

By  counsel : 

This  is  9imply  cross-examination  on  rebuttal. 

By  judge-advocate: 

Is  not  proper  cross-examination,  and  we  will  object  when  tl^e  rifle  Is 
brought  into  court  and  will  make  the  objection  now. 

By  counsel : 

We  are  willing  for  the  court  to  pass  on  it 

The  accused,  his  counsels,  the  witness,  the  reporter,  and  the  }ud^- 
advocates  then  withdrew,  and  the  court  was  closed,  and,  on  bemg 
opened,  the  president  announced,  in  their  presence,  as  follows: 

I  am  instructed  by  the  court  to  announce  that  the  objection  is  not  sustained. 

The  court  then  took  a  recess  until  11.30  o'clock  a.  m.,  at  which  hour 
the  members  of  the  court,  the  accused,  his  counsels,  the  witness,  the 
reporter,  and  the  judge-advocates  resumed  their  seats. 

By  assistant  judge-advocate: 

May  it  please  the  court  before  proceeding  with  this  experiment  the  prose- 
cution would  be  very  much  obliged  to  the  defense  if  they  voxA-^l  ^^»Xs^  -^XaX. 
they  intend  to  show  by  this  experiment    Tlie  teeotCL  %\i<(^yi%«  \d»:s  ^X  \^^ASiA  ^^^^ 

8.  Voc.  402,  00-1,  pt  2 78 
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By  counsel : 

We  object  to  that  It  Isn't  shown  that  he  Is  an  expert  on  It  Lay  the  proper 
foundation  and  we  won't  object 

Q.  How  long  have  you  used  the  Winchester  ammunition  for  sport- 
ing purposes? — A.  About  twelve  years. 

Q.  You  are  familiar  with  the  different  kind  of  cartridges  they  put 
out  and  the  ammunition  they  furnish  for  sporting  rifles?  You  have 
seen  a  good  many  boxes  of  that? — ^A.  I  have  seen  a  good  many  boxes. 

Q.  ^d  in  each  case  there  is  a  guaranty  on  the  face  of  the  box, 
guaranteeing  that  ammunition  in  certain  makes  of  rifles,  usually 
the  Winchester,  Marlin,  and  Remington,  is  that  not  so! 

By  counsel : 

We  object  to  that  as  leading. 
By  assistant  judge-advocate: 
I  will  change  it 

Q.  What  is  it  customary  for  this  guaranty  to  set  forth  with  refer- 
ence to  the  guaranty  made  by  the  company  for  that  ammunition 
when  used  in  certain  rifles;  what  guns  are  usually  put  down,  or 
rifles  of  prominent  manufacture  of  the  United  States;  such  as 
what? — A.  Winchester  and  Marlin  or  Bemington. 

Q.  So  that's  merely  the  ordinary  guaranty  that's  put  on,  is  it 
not? — A.  As  far  as  I  know,  yes;  but  that's  merely  guesswork. 

Q.  Have  you  ever  heard  of  or  seen  any  rifle,  aside  from  the  United 
States  Army  Springfield  rifle,  that  will  use  that  ammunition  you  have 
spoken  of? 

By  counsel : 

We  object  to  that  It  has  been  covered.  The  witness  has  already  testified  on 
direct  examination  what  he  knew  al)out  it 

By  assistant  judge-advocate: 

May  it  please  the  court  this  may  be  repetition,  but  I  think  not  I  think  the 
witness  stated  he  believed  it  could  be  fired  in  that,  but  I  want  to  find  out  if  he 
knows  of  any  other  rifle,  of  his  own  Imowledge,  that  it  could  be  fired  through. 
Is  the  question  still  objected  to? 

By  counsel : 

Still  objected  to.  It  is  negative  evidence  anyway,  and  It  has  been  coY^red— 
ts  not  to  cover  anything  that  has  been  brought  out 

By  associate  judge-advocate : 

We  will  withdraw  the  question.    It  is  immateriaL 

RBCROSa-BXAMINATIOK. 
QUESTIONS  DT   THE  ACCUSED. 

Q.  As  I  understand  you,  you  said  you  know  nothing  about  the  cus- 
toms as  to  guaranties,  as  you  said  it  was  more  or  less  guesswork? — ^A. 
Yes ;  I  am  not  really  very  familiar. 

EXAMINATION  BT  THE  COUKT. 

Q.  What  has  been  ^our  actual  service  during  the  ^ast  three  years 
and  where  ? — A.  During  the  past  three  years  1  was  in  cotcnscaxl^  ^\ 
tiie  battalion  of  the  Twenty-sixth  for  anemoTi\3cL%X,\ax^\.x^TiJi^^'Viy2K^ 
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now  in  use? — ^A.  I  have  given  especial  attention  to  the  rifle  firing 
and  the  study  of  rifle  fire,  and  the  causes  of  motion  of  projectiles. 
This  during  practically  all  my  service;  1  have  also  hunted.  Please 
read  the  question  again. 

(Question  repeated.) 

A.  I  have  used  Winchester  and  Kemington  guns  in  hunting,  and 
from  the  theory  of  rifle  making  knew  tne  number  of  lands  to  be 
greater  and  shallower  than  the  military  rifle;  the  lands  of  the  mili- 
tary rifle  beinff  deeper,  for  purpose  of  economy  with  loss  of  accuracy. 
I  have  studied  ballistics;  done  a  great  deal  of  firing  at  competitions 
and  with  troops  and  in  the  field.  The  only  knowledge  of  the  pro- 
jectiles and  rifles,  military  rifles,  is  from  the  Government  publica- 
tions, which  I  am  auite  familiar  with. 

Q.  Then  you  dia  not  do  this  to  prepare  yourself  specially  as  an 
expert  in  cases  like  the  one  now  before  the  court? — ^A.  I  did  not. 

By  president  of  the  court: 

I  would  like  to  know  if  there  are  other  witnesses  in  rebuttal? 

By  judge-advocate: 

We  have  no  further  witnesses  In  rebuttal,  but  we  have  testimony— evidence— 
which  we  would  like  to  introduce  in  rebuttal  and  we  would  like  to  ask  the 
pleasure  of  the  court  in  this  matter.  To  be  frank,  it  is  the  report  of  the 
ordnance  experts  who  examined  microscopically  the  shells  and  bullets  picked 
up  in  Brownsville.  I  have  not  seen  this  report;  I  don't  know  its  evidential 
value  and,  as  the  court  remembers,  a  newspaper  account  of  this  report  appeared 
In  the  daily  papers  about  six  or  seven  days  ago.  At  once  I  telegraphed  to 
Washington  for  a  copy  of  this  report  It  was  four  days  before  I  received  an 
answer — day  before  yesterday  I  got  a  telegram  from  the  authorities  in  Wash- 
ington that  this  report  would  be  mailed,  with  the  impress  seal  of  the  War 
Department  upon  it,  as  soon  as  received  from  them  by  the  Senate  committee. 
That,  as  I  say,  was  two  days  ago.  A  few  moments  ago  a  telegram  was  placed 
In  my  hands  which  reads  as  follows :  "  Does  placing  of  Major  Penrose  on  stand 
indicate  close  of  defense?  Otherwise,  when  may  it  be  expected?  Do  you 
introduce  evidence  in  rebuttal?"  (Then  follows  the  important  part  of  the 
telegram,  to  my  mind.)  "Advise  office  without  delay;  important  letter  mailed 
you  to-day."  Signed  **  Davis,  Judge-Advocate-General.*'  What  is  the  import  of 
that  letter  I  can  not  say. 

By  president: 

In  due  course  of  mail  it  will  not  reach  here  for  three  days ;   Is  that  correct? 

By  judge-advocate: 

-Yes,  sir ;  at  least  three  days  I  would  say. 

By  counsel: 

Now,  may  it  please  the  court,  we  take  the  same  stand  in  regard  to  that  as 
we  have  in  regard  to  everything  else,  that  unless  he  can  produce  the  witnesses 
here  and  subject  them  to  cross-examination  we  shall  object  to  the  introduction 
of  any  new  evidence,  and  this  is  certainly  accumulative  evidence  and  is  open 
to  the  same  objection  as  the  other.  We  have  been  informed  there  was  only 
one  more  witness  and  the  prosecution  would  rest  its  rebuttal  evidence — and 
any  evidence  about  that  would  not  be  rebuttal. 

By  judge-advocate: 

We  admit  that;  concede  that  much  to  counsel,  that  It  is  not  rebuttal  evi- 
dence— but  we  plead  it  is  proper,  an  introduction  of  this  kind,  on  account  of 
its  being  newly  discovered  matter.  Our  not  being  able  to  get  the  shells, 
as  we  have  said,  has  put  us  in  an  embarrassing  position,  and  this  would 
certainly  be  the  next  best  evidence  and  very  strong  besides,  and  comea  Uv 
under  head  of  newly  discovered  matter. 
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know  how  long  we  will  take,  probably  not  more  than  an  hour,  posBlbly  an 
hour  and  a  half,  as  far  as  the  defense  is  concerned ;  we  both  wish  to  have  some- 
thing to  say  to  the  court 

By  president  of  court: 

I  am  instructed  by  the  court  to  announce  in  reply  to  the  request  of  the 
judge-advocate  that  delay  will  be  granted  to  await  reply  to  the  following  tele- 
gram, which  he  is  directed  to  send  immediately,  addressed  to  the  Judge-Advo- 
cate-General,  etc. 

'•Your  telegram  notifying  of  important  letter  received.  All  witnesses  in  re- 
buttal have  been  examined,  and  counsel  are  now  ready  to  go  to  argument 
Ck>urt  desires  to  be  advised  if  important  letter  relates  to  this  case,  and  if  it  is 
d«sired  that  prosecution  shall  present  it  If  not,  argument  will  commence  to- 
morrow, Saturday.    Please  wire  answer  immediately." 

The  adjournment  will  be  until  call  of  the  president 

By  a  member: 

As  I  understand  it,  the  Judge-advocate  opens  up  the  argument ;  I  would  like 
to  know  when  he  will  be  ready  to  begin. 

By  judge-advocate : 

The  assistant  and  the  Judge-advocate  will  be  ready  to  take  up  the  argument 
as  soon  as  laid  down  by  the  counsel.    We  are  ready  to  begin,  in  other  words. 

By  counsel : 

If  this  court  is  going  to  contemplate  receiving  new  evidence,  we  want  to  be 
heard  in  argument  as  to  admissibility  of  that  evidence  before  you  come  to  a 
decision — we  did  not  take  up  the  question  in  argument  at  all.  The  position  we 
are  going  to  maintain,  if  I  may  state  it  briefly,  in  this:  That  in  order  to  open 
up  the  case  de  novo — and  this  we  claim  would  be  opening  it  up  de  novo — it 
must  be  shown  clearly,  positively,  distinctly,  exactly,  what  the  evidence  will  be, 
and  !s  beyond  a  doubt  evidence  that  is  newly  discovered  and  could  not  be  dis- 
covered before,  and  it  must  be  in  form  to  be  admitted  before  this  court  without 
any  question  whatever.  And  any  report  of  the  War  Department — or  any 
agent  of  the  War  Department  on  the  subject  of  shells— or  any  stamp  of  ap- 
proval of  the  War  Department,  of  the  Senate  conmiittee,  is  clearly  inadmissible, 
and  we  shall  argue  that  and  be  prepared  to  argue  that,  if  the  court  contemplates 
doing  that 

By  president: 

The  counsel,  as  I  understand,  does  not  desire  the  telegram  modified  in  any 
way ;  I  think  the  telegram  as  now  worded  will  bring  out  Just  what  information 
you  desire. 

By  counsel : 

Personally  we  rather  prefer  the  court  would  say  the  argument  will  com- 
mence at  10  o'clock  to-morrow  morning,  because  it  notifies  them  Just  how  much 
time  they  have  to  answer  and,  I  think,  you  will  be  more  apt  to  get  a  prompt 
reply. 

By  president: 

In  this  connection  I  think  it  proper  to  say  that  the  court  feels  that  in  the 
Interest  of  all  concerned  the  matter  should  be  thoroughly  cleared  up. 

(Telegram  was  read  over,  as  directed  sent.) 

By  counsel : 

We  would  like  to  make  this  suggestion ;  that  a  full  description  of  the  matter 
and  whether  admissible  in  evidence  and  what  form  it  is  In  should  be  asked 
for.  I  think  it  ought  to  be  described,  so  you  will  be  able  to  pass  intelligently 
on  it  whether  you  will  wait  or  not  The  mere  fact  that  an  important  letter 
is  coming  would  not  warrant  you,  in  our  Judgment,  to  delay.  I  think  to 
incorporate  the  idea  that  the  court  wanted  to  know  exactly  and  specifically 
what  is  coming,  whether  in  form  of  evidence,  etc 


Mar. 23, 1907.1  AFFRAY  AT  BROWNSVILLE,   TEXAS.  1221 

By  judge-advocate: 

Unless  my  memory  fails  me,  all  the  telegrams  I  have  gotten  from  the  Judge- 
Advocate-General  in  relation  to  this  case  have  been  so  addressed  to  Captain  Hay, 
Judge-advocate  of  the  department,  that  being  my  official  address. 

By  a  member: 

I  think,  inasmuch  as  the  telegram  seems  to  relate  to  information  regarding 
the  court,  I  don't  see  any  objection  to  its  being  sent,  as  directed  by  the  court. 
I  don't  see  how,  in  fact,  the  judge-advocate  could  say  the  court  desires  to 
know  unless  he  sent  it  by  direction  of  the  court. 

The  judge-advocate  was  then  directed  by  the  court  to  send  the  fol- 
lowing telegram  instead  of  one  recorded  on  page  2567  [1219]. 

Judge- Advocate-Genebal, 

Washington,  D.  C. 
Your  telegram  notifying  of  important  letter  received.  All  witnesses  in  re- 
buttal have  been  examined  and  counsel  are  now  ready  to  go  to  argument 
Court  desires  to  be  advised  if  important  letter  relates  to  this  case;  if  so,  its 
nature,  and  if  it  is  desired  that  prosecution  shall  introduce  further  evidence, 
and  If  such  evidence  has  been  forwarded  in  form  for  consideration  by  the 
court  If  not,  argument  will  commence  to-morrow  (Saturday).  Please  wire 
answer  immediately.    Rush. 

The  court  then,  at  1.15  o'clock  p.  m.,  adjourned  to  meet  at  the  call 
of  the  president. 

Chas.  E.  Hay,  Jr., 
Captain^  Acting  Judge-Advocate^  Judge-Advocate. 


Headquarters  Department  of  Texas, 

San  Antonio,  Tex.,  March  S3, 1907. 
The  court  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  All  the  members  of  the  court  and  the  judge-advocates. 
The  accused,  his  counsels,  and  the  reporter  were  also  present. 
The  reading  of  the  proceedings  of  March  22  was  dispensed  with. 

The  judge-advocate  addressed  the  court  as  follows: 

I  have  the  following  telegram  to  read  to  the  court  for  its  information : 

Washington,  D.  C,  March  22. 
Capt  Ghables  E.  Hat,  Jr., 

Acting  Judge-Advocate,  Judge- Advocate,  Department  of  Texas, 

8an  Antonio,  Tex,: 
Letter  contains  names  of  persons  alleged  to  have  knowledge  of  facts  and 
not  yet  called  as  witnesses.    It  was  written  by  C.  H.  Thorn,  of  Brownsville, 
Tex.    Report  of  ordnance  experts  will  be  mailed  as  soon  as  received  from 
Senate  committee — probably  Saturday  morning. 

Davis,  Judge-Advocate-Oeneral. 
8  a.  m. 

And  another  telegram : 

Washington,  D.  C,  March  22. 
Capt  C.  E.  Hay,  Jr., 

Acting  Judge-Advocate,  Judge-Advocate,  Department  of  Texas, 

8an  Antonio,  Tex.: 
Report  of  ordnance  experts  just  received  and  mailed. 

Porter,  Judge-Advocate. 
8.03  a.  m. 

We  have  received  a  report  of  the  ordnance  experts,  which  is  not  under  the 
Impressed  seal  of  the  War  Department    It  wlU  be  \)et\i«L^a  T\jft!3»^^i  \sxssroXxss8, 
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question  the  sincerity  of  the  man  that  made  that  report,  hut  I  aA  upon  what 
facts,  what  primary  facts,  of  his  own  knowledge,  that  report  was  based.  From 
tiie  time  he  beard  that  firing  on  the  13th  of  August  until  he  yisited  Major 
Penrose  tliere  was  in  his  possession  not  a  singie  fact  that  warranted  that 
report  He  had  seen — and  he  had  seen  simply — one  dead  horse  on  the  streets 
of  BrownsTlUe,  Tex.,  and  that  on  Elisabeth  street  He  had  seen  a  pool  of 
blood  under  a  lamp-post  He  had  not — and  I  quote  from  the  eyidence — seen 
eyen  the  dead  body  of  FranlL  Natus  (p.  352  [174]  of  the  testimony  of  Major 
€k)mbe).  He  had  not  seen  the  wounded  Dominguez  (p.  354  [175],  testimony 
of  Major  Ck>mbe).  He  had  not  picked  up  a  single  corroborative  bit  of  evidence 
in  the  way  of  shell  or  clip  or  bullet  (pp.  355  [176],  525  [253-254],  and  533 
[258]  of  the  testimony  of  Mayor  Combe). 

In  addition  to  what  he  had  seen,  he  had  heard  firing.  As  to  the  character  of 
that  firing,  I  read  from  the  evidence:  *'Q.  Did  you,  in  the  time  you  were 
passing  from  the  point  you  indicated  just  outside  your  house  after  the  firing 
had  been  going  on  three  minutes,  hear  any  other  shots  mixed  up  with  this 
musketry  firing? — ^A.  I  heard  those  pistol  shots — that  heavy  sound — which  im- 
pressed me  as  coming  from  a  .45  caliber.  I  was  right  at  my  house  when  1  heard 
that  Q.  Did  you  hear  any  others? — A.  I  heard  a  pistol  evidently  from  a  small 
caliber  and  one  automatic.  Q.  What  fixes  this  automatic  firing  In  your  mind? — 
A.  The  noise  that  it  makes — that  sharp  popping  noise.  Q.  It  wasn't  due  to  the 
rapidity  of  the  firing? — A.  Yes,  sir ;  the  rapidity  of  the  firing  also.  Q.  You 
say  musketry  firing.  What  do  you  mean  by  that? — ^A.  Well,  it  sounded  to  me 
like  the  sharp,  whiplike  crack,  or,  if  I  may  use  the  expression,  it  sounded  like 
the  old  Mauser  fire  or  the  Krag-J5rgensen ;  but  I  wish  to  impress  the  court 
that  it  was  the  Krag-J5rgensen  I  heard  most  Q.  Can  you  distinguish  at  that 
distance  between  a  Winchester,  for  instance,  and  a  Krag-JOrgensen? — A.  If 
there  were  that  number  of  Winchester  rifle  shots  of  the  high-power  caliber,  I 
don't  know  that  I  could  "  (pp.  452  and  453  [p.  221]  of  the  cross-examination  of 
Major  Ck)mbe). 

On  page  537  [259]  of  the  examination  of  Major  Combe :  "  Q.  Now,  which  one 
of  your  policemen  did  do  any  firing  that  night? — A.  It  was  reported  to  me  that 
Qenaro  Padron  did.  Q.  Where  did  he  fire? — A.  Somewhere  on  Washington 
street  Q.  How  many  shots? — A.  I  do  not  remember.  Q.  In  what  direction? — 
A.  In  the  direction  of  the  garrison." 

Page  542  [261]  of  the  examinatfon  of  Major  Combe:  "Q.  As  a  matter  of 
fact  there  may  have  been  a  great  number  of  shots  by  people  outside  of  the 
police — I  mean  by  people  of  the  town? — A.  There  were  quite  a  number  of  shots 
fired.  Q.  You  don't  know  what  direction  those  shots  went? — A.  No,  sir;  I 
couldn't  say.  This  firing  was  mostly  toward  rifle  flring,  as  I  have  character- 
teed  it" 

Then  upon  what  was  that  report  based  that  was  made  by  the  mayor  to  the 
commanding  oflacer  of  Fort  Brown?  It  was  based  almost  entirely  upon  hearsay. 
and  that  hearsay  the  inflamed  utterances  of  a  mob  of  some  150  to  300  citizens  of 
a  town  whose  population  is,  to  say  the  least,  heterogeneous.  And  that  mob 
was  armed,  as  the  mayor  testified,  with  rifles,  shotguns,  pistols,  and  whatever 
else  they  could  get  hold  of,  and  they  avowed  their  intent  to  go  up  and  attack 
the  post  of  Fort  Brown.  And  at  the  time  the  mayor  made  this  report,  what 
knowledge  was  in  the  possession  of  the  commanding  officer  which  entitled  him 
to  contradict  that  report?  There  was,  in  the  first  place,  the  evidence  of  his 
own  senses  as  to  the  location  of  that  firing;  there  was,  from  the  instant  he 
left  his  door  until  the  time  he  had  conversation  with  Mayor  Combe,  a  series 
of  reports  l^eginning  with  the  report  of  Sentinel  Halrston,  including  the  report 
of  Sentinel  Howard,  and  concluding  with  the  report  of  Corporal  Madison. 
There  were,  in  addition,  reports  of  other  members  of  the  guard — Corporal 
Burdett  and  Sergeant  Reid ;  further,  the  statement  taken  of  a  civilian  witness 
who,  from  the  standpoint  of  the  comnmnding  oflflcer,  was  not  an  interested 
witness — and  that  was  the  civilian,  Taiiiayo — who  was  In  the  best  position 
to  know  whether  or  not  facts  reported  by  Mayor  Combe  were  true.  Further- 
more, there  were  reports  made  to  him  by  couimissioned  officers  of  his  own  com- 
mand— and  I  say,  as  commanding  officer,  it  was  his  bounden  duty  to  act  upon 
these  reports  or  to  disregard  them  at  his  peril.  And  there  were  the  expressed 
opinions  of  all  those  officers — but  above  all  there  was  in  the  mind  of  the 
commanding  officer  a  full  knowledge  of  the  trust  that  was  reposed  in  him  by 
the  members  of  that  garrison ;  and  that  included  not  only  members  of  his 
cmnmand — enlisted  men — but  it  included  every  \nha\>WA.ii\.— \xi^\v,  ^wEkea.,  "^ssA. 
chJJdreiL    And  be  bad  a  full  sense  of  his  reaponaVbWKtj  «l%  e»m\xi^\:i^Vci'?,  <5SSsR«t 
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to  the  conrt,  but  to  make  our  defense  complete  and  to  make  it  of  record  their 
testimony  was  brought  before  it. 

This  first  specification  closes  with  daylight  on  the  morning  of  the  14th  of 
Angost;  but  the  vigilance  of  Major  Penrose  did  not  close  at  that  period,  and 
with  zeal  and  steadfastness  he  continued  his  efforts,  both  of  detection  and 
restraint,  using  every  legal  means  of  detection  with  hi  the  power  of  a  com- 
manding officer,  and  using  such  stringent  measures  of  restraint  that  they  have 
been  criticised  since.  He  retained  the  members  of  his  command  within  the 
limits  of  the  reservation  from  the  period  13th  of  August  to  the  24th  of  Novem- 
ber. He  opened  up  every  avenue  to  investigators  sent  down  there  from  Wash- 
ington, or  by  the  people  of  Brownsville,  and  he  cooperated  in  good  faith  with 
every  effort  made  by  any  investigator;  and  in  the  words  of  The  Military  Sec- 
retary, "  through  a  trying  period  the  situation  for  the  time  was  both  delicate 
and  dangerous,  but  happily  all  danger  was  averted,*'  and  that  all  danger  was 
averted  was  due  to  the  efforts  of  this  accused  major  of  the  Twenty-fifth 
Infantry. 

And  in  a  period  beginning  with  the  events  of  the  13th  of  August  and  closing 
with  the  orderly  discbarge,  under  unhappy  circumstances,  of  three  companies  of 
his  battalion  he  conducted  himself  in  such  a  manner  as  to  elicit  a  generous 
and  deserved  tribute  from  an  officer  of  the  Inspector-Generars  Department — 
"  that  he  had  conducted  himself  in  a  manly  fashion  under  trying  circumstances, 
although  subjected  to  much  undeserved  abuse." 

But  above  all,  may  it  please  the  court,  he  received  high  encomium,  addressed 
In  a  communication  to  no  lesser  authority  than  The  Military  Secretary  of  the 
Army,  and  a  high  tribute  was  paid  to  his  good  judgment;  and  that  encomium 
was  from  one  who,  from  possession  of  the  facts  and  from  experience  judged 
In  point  of  time  and  in  charactei^  second  to  none  In  the  Army  of  the  United 
States,  was  well  qualified  to  speak — and  that  officer  was  the  immediate  com- 
mander of  this  post  commander.  He  was  his  department  and  division  com*- 
mander. 

The  counsel  for  the  accused  then  addressed  the  court  as  follows : 

May  It  please  the  court,  I  would  that  I  could  make  my  argument  as  terse 
and  as  telling  as  that  of  my  colleague  and  that  my  subject  permitted  my  doing 
80.  Unfortunately  the  nature  of  the  allegation  I  purpose  discussing  will  not  per- 
mit of  such  brief  treatment.  However,  I  promise  you  I  will  be  as  brief  as  I 
feel  is  consistent  with  the  importance  of  the  subject  I  purpose  discussing. 

And,  first,  I  wish  to  direct  the  attention  of  the  court  very  briefly  to  the  his- 
tory of  the  evidence  which  culminated  In  the  charges  against  Major  Penrose. 
You  will  recall,  of  course,  that  the  occurrences  referred  to  took  place  on  the 
night  of  August  13  and  14,  1906.  Ten  days  thereafter,  or  on  August  25,  the 
battalion  of  the  Twenty-fifth  Infantry  was  removed  from  Fort  Brown,  In 
Brownsville,  Tex.,  to  El  Reno,  Okla.  Previous  to  this,  on  August  18,  Major 
Blocksom,  an  inspector,  was  sent  down  to  examine  into  the  evidence,  and  sub- 
mitted his  report  on  Augast  29.  Thereafter,  or  sometime  in  the  early  part  of 
October  or  in  September,  Lieutenant-Colonel  Levering,  of  the  Inspector-General's 
Department,  was  sent  down  to  make  an  Inspection  at  El  Reno,  and  submitted 
his  report  dated  October  4,  1906.  Thereafter,  to  wit,  about  November  20  to  21, 
Companies  B,  C,  and  D,  composing  the  battalion  in  question,  were  mustered  out 
of  the  service  of  the  United  States.  On  December  3  United  States  Senator  Pen- 
rose introduced  a  resolution  for  investigation  of  the  alleged,  or  so-called,  Browns- 
viUe  affair,  which  brought  the  matter  into  the  lime  light  of  political  discussion. 
On  December  5  the  President  of  the  United  States  recites  the  (act  that  the 
report  of  Major  Blocksom  and  General  Nettleton*s  letter  left  him  in  a  state  of 
uncertainly  whether  oflScers  of  the  battalion  of  the  Tw^enty-flfth  Infantry  are 
or  are  not  blamable,  and  on  the  following  day,  December  6,  the  matter  was  re- 
ferred by  his  private  secretary,  Mr.  Carpenter,  to  the  General  Staff,  calling  for 
inmiediate  attention  in  regard  to  the  officers.  On  December  14,  1906,  the  Gen- 
eral Staff,  after  interviewing  General  Garlington  and  Major  Blocksom,  recom- 
mended specifically  that  Major  Penrose,  among  others,  be  brought  to  trial.  This 
recommendation  was  concurred  in  by  the  Judge-Advocate-General  of  the  Army, 
In  spite  of  the  fact  that  he  had  previously  stated  in  an  official  report  that  no 
charges  would  lie  against  this  accused,  and  in  spite  of  the  fact  that  General 
Garlington,  as  Inspector-General,  had  expressed,  in  express  terms,  the  same 
opinion.  You  will  recall  that  Major  Blocksom,  on  or  about  December  4,  when 
summoned  to  Washington  to  testify  before  this  committee  of  the  General  Staff, 
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events  tbeniselres  on  the  night  of  August  13-14,  and  that  he  had  knowledge  of 
the  report  from  Mr.  Evans,  and  that  he  knew  of  the  inflamed  feeling  existing  in 
the  town  of  Brownsville  as  a  result  of  that  report  The  next  allegation  is  that 
*•  he  did  nevertheless  fail  to  give  Capt  E.  A,  Macklin,  Twenty-fifth  Infantry, 
oflScer  of  the  day,  any  orders  requiring  special  vigilance  on  his  part  or  on  the 
part  of  the  guard,  or  to  make  frequent  inspections  or  any  inspections  during 
the  night  after  12  o'clock,  and  tbnt  he  did  wholly  fail  and  neglect  to  take  or 
order  sufficient  measures  or  precautions  to  hold  at  the  post  the  men  of  his  com- 
mand, or  in  any  manner  to  watch,  restrain,  or  discipline  said  men,  by  reason  of 
which  failure  certain  men  of  his  command,  to  the  number  of  12  or  more,  were 
enabled  to  assemble,  and  did  assemble,  armed  with  rifles,  and  did  proceed  to 
the  town  of  Brownsville,  Tex.,  and  did  then  and  there  shoot  and  wound  and  kill 
certain  citizens  thereof." 

You  will  note,  and  I  direct  your  attention  as  to  that  point,  that  there  is  a 
positive  allegation  that  certain  men,  to  the  number  of  12  or  more,  of  the  com- 
mand at  Brownsville  did  assemble  and  did  proceed  to  shoot  up  the  town.  Now, 
before  I  proceed  to  discuss  the  proof.  I  wish  to  call  your  attention  to  the  fact 
that  this  allegation  being  in  the  specification.  It  must  be  proved  to  this  court 
by  the  prosecution  beyond  a  reasonable  doubt,  and  in  this  connection  I  wish  to 
advise  you  that  whatever  may  be  your  individual  opinion,  based  on  anything  you 
may  have  acquired  outside  of  this  court,  the  law  conclusively  presumes  that  you 
will  satisfy  yourselves  beyond  a  reasonable  doubt,  which  must  be  based  upon  the 
evidence  that  has  been  introduced  before  you  in  this  trial,  and  if  this  court  will 
bend  its  mind  toward  that  particular  feature,  we  have  absolutely  no  fear  of  the 
result  Our  mllitaiy  text  writer,  citing  from  United  States  Supreme  CJourt  Re- 
port, in  United  States  v.  Harper,  33  Federal,  page  471.  says:  "A  reasonable 
doubt  is  an  honest,  substantial  misgiving,  generated  by  the  Insufficiency  of  the 
proof,"  and  goes  on  with  a  long  discussion.  I  simply  cite  that  much  to  call  your 
attention  to  the  fact  that  whatever  doubt  there  may  be  or  whatever  proof  there 
may  be  must  not  be  from  any  preconceived  knowledge  you  may  possess,  but  from 
what  has  been  shown  you  in  evidence  in  this  court. 

Now,  we  are  prepared  to  state  that  certain  things  have  been  clearly  and  fully 
established  in  the  evidence  in  this  case,  and  I  will  proceed  to  recite  them. 
First,  it  is  clearly  established  that  certain  shooting  occurred  at  Brownsville, 
Tex.,  on  the  night  of  August  13-14,  sometime  between  11.50  p.  m.  and  12.30 
o'clock  a.  m.  Second,  that  this  shooting  took  place  generally  along  the  alley 
between  Elizabeth  and  Washington  streets,  in  the  city  of  Brownsville,  known 
In  this  court  as  Cowen  alley.  Third,  that  certain  houses  were  fired  into,  and 
they  are  the  Cowen.  Garza,  Leahy,  Yturrla,  and  Starck  houses;  the  telegraph 
office.  Miller  Hotel,  and  Tillman's  saloon.  Fourth,  a  man  named  Frank  Natus 
was  shot  and  soon  after  died.  One  Dominguez,  a  lieutenant  of  police,  was  shot 
In  the  arm  or  wrist  and  his  hand  was  subsequently  amputated,  and  the  latter's 
horse  was  also  shot  and  killed.  Fifth,  the  actual  number  of  shots  being  un- 
known and  ranging  from  30  to  500,  the  latter  number  being  given,  I  believe, 
by  Mrs.  Leahy.  The  greater  number  of  these  shots  being  from  high-power 
rifles,  mixed  with  other  shots,  some  of  which  certainly  were  from  pistols. 
Sixth,  immediately  after  the  shooting  #n  assemblage  of  from  150  to  300  men,  of 
whom  at  least  150  were  armed,  was  addressed  by  the  mayor  of  Brownsville  and 
advised  to  disperse  to  their  homes. 

Now,  the  nature  of  proof  that  has  been  adduced  to  substantiate  this  Is: 
First,  as  to  certain  shells  and  ammunition  alleged  to  have  been  found  at  vari- 
ous and  divers  places  in  the  city  of  Brownsville.  Second,  the  evidence  of 
eye  witnesses  who  either  saw  or  heard  what  was  taking  place  that  night 
And  first  I  wish  to  direct  your  attention  to  the  question  of  the  shells,  bullets, 
etc.,  that  were  alleged  to  have  been  found  there  that  night,  and  first  I  wish 
to  Fay — and  the  record  supports  me  out  in  it — that  in  spite  of  the  fact  that 
testimony  has  been  offered  in  regard  to  this  there  has  not  been  introduced  a 
HiDjrle  shell  or  ammunition  nor  bullet  nor  bandolier  that  were  alleged  to  have 
been  found  in  Brownsville  at  or  immediately  after  this  event.  As  I  recall  it 
the  only  bullet  specifically  identified  by  Major  Blocksom,  who  was  the  chief 
witness,  was  picked  out  some  three  or  four  months  after  the  event  I  don't 
recall  the  page,  but  I  am  sure  that  is  the  evidence. 

Now,  then,  a  moment  in  regard  to  Major  Blodvsom's  identification  of  that 
particular  bullet.  He  said  that  it  was — it's  true  he  said  it  was  a  Springfield 
bullet,  but  he  said.  "  I  found  this  out  afterwards  " — he  did  not  know  it  at  the 
t'me  and  he  did  not  know  it  of  his  own  knowledge,  his  evidence  will  secure 
that  el<«riy  to  our  mind,  on  that  particular  point;  so  that.  In  so  t»z  «&  «\V 
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George  W.  Kendall,  you  will  recall,  stated  he  saw  men  moving  about  Inside 
the  reservation;  he  recognized  their  clothing,  knew  they  must  have  been  sol- 
diers ;  he  saw  them  jump  over  the  wall  up  at  the  sink  of  B  Company ;  testified 
this  wall  was  white,  but  had  had  lead  color  put  in  it  But  the  color  of  the 
wall,  while  this  subject  is  up,  you  will  recall  is  definitely  fixed  and  undisputed 
to  be  lead  color.  We  have  measured  the  nearest  distance  at  which  he  could 
have  seen  those  people  and  It  could  not  have  been  shqrt  of  50  feet — and  in  this 
connection  you  will  recall  Mr.  Rendall  has  but  one  eye  and  sees  rather  Indif- 
ferently out  of  the  other.  He  is  72  years  old,  and  we  tested  his  vision  here  in 
court  and  he  could  not  pick  out  colors  here  in  this  court  room  at  a  much 
shorter  distance  than  the  distance  that  day.  He  very  naively,  but  Very  frankly, 
admitted  in  his  evidence — and  he  had  given  his  evidence  three  separate  and  dis- 
tinct times — as  follows :  "  If  my  three  evidences  were  put  together  side  by 
side  they  would  not  correspond  at  all.''  Now  with  that  naive  admission,  added  . 
to  the  fact  that  he  says  he  is  hard  of  hearing  and  that  his  eyesight  is  bad 
(pages  30  and  31  [17,  18]),  I  do  not  think  I  will  take  up  your  time  to  discuss 
it  further  in  view*  of  the  evidence  submitted  to  the  record — not  to  convince  this 
court  in  any  respect,  because  I  take  it  that  men  of  your  experience  who  liave 
been  out  at  night  hunting  coons  or  'possums  or  other  game  know  Just  how  far 
you  can  recognize  people  by  starlight  and  how  far  you  can  determine  colors. 

Mrs.  Rendall  came  on  the  stand.  Looked  from  the  identical  window  as  her 
husband;  she  located  shots  on  the  other  side  of  the  parade,  farther  from  the 
telegraph  office.  She  claimed  distinctly  that  the  lights  from  the  gate  of  the 
garrison  didn't  extend  to  exceed  6  to  8  feet,  and  she  swears  she  did  not  see  the 
color — could  not  determine  the  color — of  any  of  the  men  that  she  claims  to  have 
heard  moving  about  in  there,  nor  could  she  see  the  complexion,  yet  she  had  two 
eyes  and  was  some  ten  or  twelve  years  younger  than  her  husband.  She  also 
swears  she  heard  this  roll  call  just  outside  of  her  house,  near  D  Company,  was 
behind  the  wall,  and  she  was  very  positive  only  12  or  15  men  answered  their 
names,  and  you  will  recall  her  manner  in  answering  to  this  fact. 

Following  that  was  our  Mexican  friend,  Teofilo  Martinez ;  and  I  want  to  go 
on  record  as  saying  before  this  court,  frankly,  clearly,  flatly,  unmistakably, 
that  there  is  no  inferior  race  on  the  face  of  the  earth  that  I  have  ever  come  in 
contact  with  that  can  tell  all  the  truth — some  white  people  can't — but  there  Is 
no  inferior,  uncivilized,  uneducated  race  that  can  come  before  a  court  of  Amer- 
ican officers  and  tell  all  the  truth.  And  in  this  connection  wish  to  say  in  all 
frankness,  as  you  know,  the  only  way  and  the  proper  way  to  determine  the 
truth  from  that  class  of  witnesses  is  from  your  own  good  sense  and  judging  the 
people  as  they  appear  on  the  stand. 

At  this  point  the  court  took  a  recess  until  11.30  o'clock  a.  m.,  at 
which  hour  the  members  of  the  court,  the  accused,  his  counsels,  the 
reporter,  and  the  judge-advocates  resumed  their  seats. 

Counsel  continued : 

This  brings  me  to  Teofilo  Martinez,  the  Mexican  (caretaker  of  the  Yturria 
house,  who,  you  will  remember,  like  the  other  Mexicans  who  appeared  before 
you,  made  it  a  point  to  flatten  himself  out  in  the  brick  house  in  rear  of  the 
building  on  liis  stomach,  where  he  remained  for  the  rest  of  the  night,  and  his 
evidence  is,  therefore,  absolutely  immaterial. 

Following  liim,  however,  was  a  Mr.  J.  P.  McDonnel,  a  carpenter,  and  if  you 
will  recall,  Mr.  McDonnel  was  standing  In  the  alley  or  Fifteenth  street,  midway 
between  the  alley  and  Washington  street.  He  arrived  there  early  in  the  pro- 
ceedings, and  he  swears  positively  that  no  men  could  possibly  have  Jumped  that 
wall  without  his  having  seen  them.  If  he  is  to  be  believed  at  all,  he  saw  those 
men  come  out  of  the  gate,  which  had  no  light  upon  it,  at  Elizabeth  street,  come 
up  Elizabeth  street,  and  commence  firing  when  they  got  down  to  the  Ck)wen  alley. 
The  court  will  recall  there  were  a  few  discrepancies  in  his  evidence,  and  in 
explanation  of  these,  e8i)ecially  with  reference  to  the  Citizens'  (Committee,  he 
remarks  he  was  a  "  little  off  the  next  day,"  and  therefore  he  did  not  tell  the 
Citizens'  Committee  about  the  shooting  from  the  barracks.  In  this  connection 
I  wish  to  call  the  court's  attention  to  the  fact  that  this  gentleman  picked  up  a 
Mr.  Tillman  at  or  near  that  point  Mr.  Tillman  is  the  owner  and  proprietor  of 
what  is  known  as  Tillman's  saloon  or  the  Ruby  Saloon,  and  it  is  significant  that 
the  next  time  we  see  Mr.  Tillman  he  is  passing  down  Thirteenth  street  in  front 
of  the  Miller  Hotel,  and  this  occurs,  mark  you,  before  the  ftrlu^  X^jbA  osscso^'eoksssa^ 
at  the  Miller  Hotel;  and  in  support  of  this  1  lelex  ^om  \ft  X^aa  «s\^«ivQfc  ^\^^^^ 
S.  Doc,  402,  GO-l,  pt  2 70 
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men  did  not  go  up  toward  the  light  at  all.)  I  said:  "  Do  you  remember  that? — 
A.  Yes,  sir;  if  it  was  down  there.  Q.  Now,  you  state  you  saw  two  negro 
soldiers;  how  do  you  know  that? — A.  Because  they  were  dressed  in  different 
clothes  from  what  a  citizen  would  be  wearing.  Q.  Did  you  say  that,  sir? — A. 
Don't  soldiers  wear  different  clothes  from  citizens?  Q.  Did  you  so  testify?— A. 
Yes,  sir;  if  it  is  there,  I  expect  I  did.  Q.  What  was  their  color? — A.  I  could 
not  tell;  it  was  dark."  We  quote  that  simply  to  show  the  value  that  can  be 
placed  on  his  evidence,  and  especially  in  the  light  of  his  subsequent  evidence  in 
regard  to  vision. 

Mr.  Bodin  was  his  fireman,  a  cheerful  sort  of  individual,  who  recognized  men 
at  100  feet,  and  who  could  see  their  hats  were  split  in  the  middle,  and  at  the 
same  distance  of  100  feet  in  a  dark  starlight  night;  but  he  would  not  swear 
they  had  cords  on  their  hats. 

I  return  to  our  friend  Dominguez.  His  evidence  shows  he  rode  down  Four- 
teenth street;  that  at  a  distance  of  125  feet  from  the  alley  he  got  off,  leisurely 
cinched  up  his  horse,  or  rather  cinched  up  the  horse  in  five  or  six  seconds 
while  shooting  was  going  on ;  be  then  mounted,  rode  down  Washington  and 
Thirteenth  streets,  and  the  prevailing  thought  in  his  mind,  and  the  only  thing 
we  could  get  out  of  him  was,  "  I  commenced  to  holler  to  the  Miller  Hotel  to  wake 
up;  that  the  colored  soldiers  were  firing  into  the  houses  and  killing  people, 
and  to  wake  up  and  defend  themselves." 

Thereafter  he  goes  on  to  describe  with  great  accuracy  and  clearness  the  posi- 
tion in  which  he  found  himself.  He  was  going  down  Thirteenth  street  with  the 
men  behind  him,  and  you  will  recall  he  held  the  reins  in  his  wounded  hand, 
right  hand,  and  was  glancing  back  over  his  shoulder  with  the  other.  Subse- 
quently his  horse  stumbled  around  the  comer  of  Thirteenth  street  20  feet  from 
the  corner  of  the  door  of  Mr.  Wreford's  room,  second  door,  and  from  this  point 
he  sees  around  the  corner,  mark  you,  and  sees  these  same  negro  soldiers  tiptoe- 
ing back  toward  the  alley,  just  on  tiptoe,  going  very  easily.  Subsequently  he 
admitted  that  his  vision  was  Impaired,  he  could  not  stand  light  and  therefore 
he  deliberately  and  carefully  places  his  back  toward  the  light  so  he  could  see 
these  men  more  clearly ;  and,  mark  you,  the  distance  was  at  least  120  feet  I 
am  from  Missouri ! 

The  next  gentleman  that  paraded  before  you  was  a  Mr.  A.  Llttlefield,  a  man 
who,  when  asked  what  his  employment  was,  gave  the  distinct  impression  he  was 
a  member  of  the  police  force  of  Brownsville — and  a  good  representative,  I  pre- 
sume— and  when  we  got  his  employment  finally  figured  out,  previous  to  August 
13  he  had  been  employed  In  one  Job  of  carrying  a  prisoner  to  jail  that  consumed 
a  little  less  than  two  hours,  and  the  other  about  eight  minutes.  And  this  was 
the  only  job  this  barroom  loafer  could  present  to  you  for  at  least  eight  months 
previous.  He  Is  spumed  by  the  Citizens*  Committee,  Purdy  committee,  by  the 
Blocksoni  conmilttee,  and  properly,  and  yet  he  Is  brought  up  here  as  a  satellite 
of  our  friend  Creager,  a  man  whose  evidence  Is  the  worst  case  of  smear  I  ever 
saw  presented  before  any  court.  A  trained  lawyer,  a  United  States  commissioner, 
who  has  zeal  in  one  thing,  if  nothing  else — In  acting  as  unpaid  counsel  for 
fl'iends  of  his  In  the  Army,  who  had  treated  him  with  nothing  but  kindness  and 
consideration.  And  with  this  remark  I  pass  from  his  evidence  without  further 
remark. 

Doctor  Thorn  is  the  only  man — with  the  exception  of  our  friend  Elkins,  who, 
as  you  will  see  later  on.  Is  undoubtedly  a  clairvoyant — is  the  only  man  who  rec- 
ognized these  negroes  as  such  by  their  voices.  I  don't  think  I  need  to  ask  this 
court,  and  certainly  those  members  who  have  served  in  the  South,  whether  or 
not  they  would  be  willing  to  find  a  man  guilty  of  murder  on  evidence  of  that 
nature.  If  I  am  not  mistaken,  I  have  heard  a  good  many  men  of  very  white 
color,  indeed,  in  the  South,  whose  voices  you  could  not  possibly  distinguish  from 
that  of  the  average  black  man  or  negro  who  works  and  has  lived  In  the  South 
all  his  life.  It  is  a  fact  that  the  negro's  voice  is  not  coarse  and  rough,  but,  as  a 
rule,  is  musical,  and  any  man  who  lived  with  them  before  the  war  will  bear  me 
out  in  that  statement  And  he  admitted  It,  If  the  court  will  recall,  that  there 
were  lots  of  white  men  in  the  South  who  talked  just  like  the  negro. 

Now,  the  next  man  who  was  paraded  before  you  was  Mr.  Ygnacio  Garza.  He 
also  not  only  flattened  himself  out  on  his  face  on  the  floor,  but  took  the  family 
and  placed  them  In  the  same  position.  The  only  thing  In  his  evidence  that  was 
of  value  for  the  prosecution  was  the  fact  that  he  claimed  to  have  heard — six 
or  eight  months  afterwards — men  going  back  down  the  alley.  It  Is  an.  «.11<k^- 
thought,  acquired  or  accumulated  during  the  past  aVx  xxvoiiWi^.  "^^ XijaA. \ia\. X^^nx- 
fied  to  anything  of  the  kind  previous  to  that  date,  aa  yj^  cacii  ^ai^ 
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those  men  to  have  fired  Into  the  Cowen  house  from  that  position,  and  if  they 
had  been  at  the  position  from  which  those  shots  were  fired,  according  to  evi- 
dence of  Major  BlocJ^som,  this  young  man  could  not  have  seen  them  any  more 
than  he  could  have  seen  them  In  O  Company  barraciss  on  the  gallery.  This, 
assuming  he  does  not  have  that  divine  insight  that  enables  him  to  see  by  the 
flash  of  the  gun,  as  he  subsequently  testified — in  fact,  he  testified  that  on  page 
977  [pages  462  and  463],  and  I  simply  want  to  read  his  evidence  on  that  point — 
of  the  distance  at  which  he  could  see:  "Q.  You  are  sure  about  tbat? — ^A.  Yes, 
sir.  Q.  And  you  say  that  gun  was  so  distinct  that  you  knew  it  was  bound  to 
be  a  clip  gun? — A.  Yes,  sir;  I  could  see  the  gun  plain  enough  to  tell  it  was  a 
Springfield  rifle.  Q.  What  was  there  about  it  that  enabled  you  to  tell  it  was  a 
Springfield  rifle? — A.  It  had  a  knob  on  it  that  they  worked  It  by.  Q.  You 
could  see  the  knob  on  it? — A.  Yes,  sir ;  when  he  fired  I  could.  Q.  What  light 
enabled  you  to  see  the  knob? — A.  When  he  fired,  the  light  from  the  gun.  Q. 
The  fiash  of  the  guns,  eh? — A.  Yes,  sir.  Q.  Then  you  must  have  seen  what 
direction  they  fired  exactly? — A.  Yes,  sir;  he  fired  in  the  direction  of  the 
Cowen  house.  Q.  Was  the  fiash  between  you  and  the  man  that  was  shooting? — 
A.  No,  sir ;  it  was  to  the  side  of  the  man ;  it  was  to  the  right  of  me  from  the 
man's  shoulder.  Q.  The  flash  was  to  the  right  of  you? — ^A.  Yes,  sir;  he  was 
shooting  this  way,  and  I  was  over  this  way  (indicating),  and  the  light  from 
his  gun  it  made  a  very  good  light — ^from  both  guns  together — shooting  as  fast 
as  they  did.  Q.  And  they  were  both  firing  as  fast  as  they  could? — A.  Yes,  sir. 
Q.  And  they  were  flrlng,  as  I  understood  you,  directly  into  the  Cowen  house 
from  across  the  alley? — A.  They  were  firing  toward  the  Cowen  house.  Q.  You 
said  this  afternoon  they  were  standing  about  where  those  steps  under  the  win- 
dow or  door  are? — A.  Yes,  sir;  that  is  about  6  feet  down.  Q.  Now,  then,  you 
are  very  sure  that  It  was  by  means  of  the  flashes  of  the  rifles  that  you  saw 
and  could  distinguish  the  knob  that  works  the  breechblock  of  that  piece,  could 
you? — ^A.  Yes,  sir;  by  the  flashes  I  could  see  the  make-up  of  the  gun.  Q.  Well, 
tell  the  court  what  the  make-up  of  that  gun  was.  Give  us  the  description  of  it 
Tell  how  it  differs  from  some  of  the  other  guns  you  have  seen. — A.  It  wasn't  a 
very  long  gun,  and  a  heavy  gun — heavy-looking  build — and  the  wood  went 
nearly  to  the  end,  or  in  an  inch  or  two  of  the  end  of  the  gun — I  mean  the  end 
of  the  barrel.  Instead  of  a  hammer  it  had  that  knob  on  it  and  had  a  strap  on 
it,  or  sling.  Q.  Do  you  mean  the  gun  sling? — ^A.  Yes,  sir.  Q.  And  you  could 
distinguish  where  the  wood  stopped  on  it  by  the  flash  of  the  gun,  could  you? — 
A.  Yes,  sir.  Q.  And  you  could  see  the  strap? — ^A.  I  could  see  it;  I  could  see 
the  straps.  Q.  I  mean  you  could  see  the  gun  sling — the  leather  strap? — A.  Yes, 
sir ;  and  then  in  front  of  the  Cowen  house  I  could  see  the  straps  plainly  with- 
out the  aid  of  any  lights  whatever." 

And  he  is  supported  in  this  by  Mrs.  Leahy,  who  you  will  recall  said  she  saw 
the  blue  steel  by  the  flash  of  the  guns.  Now,  he  flxes  that  distance,  and  he  is 
reasonably  accurate  in  that,  at  which  he  saw  these  people  at  30  to  40  steps.  It 
is  actually  a  measured  distance  of  just  about  80  feet  His  faculty  or  ability  to 
distinguish  color  is  also  remarkable,  and  I  can  not  refrain  from  reading  it 
"Q.*  Could  you  distinguish  light- blue  from  dark  blue  that  night  in  the  alley 
while  you  were  standing  in  your  window? — A.  I  don't  think  I  could  distinguish 
that;  but  I  could  distinguish  blue  from  black,  though,  I  think.  Q.  Now,  you 
said  in  your  evidence  to  Mr.  Purdy,  as  follows :  *  Q.  How  were  they  dressed,  and 
what  did  they  have  in  their  hands,  if  anything? — ^A.  Both  of  them  had  guns — 
rifles — and  they  were  dressed  in  yellow  khaki  pants,  and  one  of  them  had  on 
this  light-colored  army  shirt — light  blue — and  I  think  the  other  one  had  on  a 
coat  I  am  not  sure.' — A.  Yes,  sir;  one  was  dressed  in  a  light-blue  shirt — ^that 
is,  not  like  the  navy-blue  uniform.  Q.  You  could  distinguish  that  while  they 
were  still  over  in  the  alley? — A.  Yes,  sir;  he  had  it  unbuttoned  in  the  front 
Q.  Could  you  see  the  color  of  the  skin  through  it? — A.  No,  sir ;  he  had  on  under- 
clothes. Q.  What  color  were  they? — A.  White,  I  believe.  Q.  Do  you  know? — 
A.  I  didn't  pay  any  attention  to  them." 

And  this  is  the  gentleman  who  said  he  could  distinguish  the  sound  of  the 
voices,  and  I  asked  him :  **  Q.  Well,  what  kind  of  a  voice  was  it?  Tell  the 
court  what  enabled  you  to  distinguish  them  as  being  negroes? — ^A.  It  wasn't 
a  very  coarse  voice,  but  kind  of  a  long  voice ;  I  can't  describe  the  difference." 

Now,  you  will  recall  this  young  man  subsequently  went  down  with  Mrs. 
Leahy  in  front,  and  they  claim  to  have  identified,  or  he  did,  at  any  rate, 
claim  to  have  identified  one  of  these  men  as  being  the  man  who  was  leading 
the  gang  going  down  the  alley.     It  may  be,  as  I  say,  on  the  prlncl^^la  tb^^^.  "MCk. 
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make  an  "  if/'  and  it  should  be  a  large  one — if  it  is  true  that  this  man  Gowen 
went  downtown,  was  absent  for  an  hour  and  a  half  from  his  family,  and  pur- 
chased ammunition  for  his  rlfie,  and  had  that  rifle  with  him,  It's  not  hard  for 
the  imagination  to  picture  out  some  reason  why.  It  is  unknown  to  the  accuse^ 
unlmown  to  the  prosecution,  so  far  as  the  evidence  shows,  some  reason  why 
Mr.  Ck>wen's  house  should  have  been  shot  into. 

Now.  the  evidence  we  have  submitted  is  from  the  Government  side.  It  In- 
cludes that  of  Ho\^ard ;  it  includes  that  of  Tamayo ;  that  the  shooting  was  done 
from  the  other  side,  and  the  evidence  of  the  officers  I  am  not  going  to  dissect, 
analyze,  because  it  is  before  you,  and  you  will  remember  it  very  distinctly — 
that  is,  as  to  the  shooting.  But  I  will  say  this  much,  that  in  my  himible 
opinion,  and  I  have  studied  the  question  carefully,  if  certain  citizens  of  the  city 
of  Brownsville  had  been  put  on  the  rack  six  months  ago,  as  the  members  of 
B,  C,  and  D  Companies  of  the  Twenty-fifth  Infantry  were  put  on  the  rack; 
have  been  harassed,  annoyed,  and  draggtd  fi*om  pillar  to  post;  questioned  and 
cross-questioned ;  deprived  of  privileges,  and  subjected  to  all  sorts  of  indigtiitles 
in  one  way  or  another,  I  doubt  very  much,  as  an  American  citizen,  whether  they 
would  have  stood  the  test  as  well  as  these  negro  members  of  the  Twenty-fifth 
Infantry. 

Now,  gentlemen,  what  did  Major  Penrose  say — and  that's  the  crucial  test — 
about  what  he  knew  of  the  feeling  of  resentment  on  the  part  of  members  of 
his  command  on  the  night  when  this  is  alleged  to  have  occurred?  He  knows — 
he  knew  of  the  various  and  divers  cases  that  he  recites  afterwards  in  his  letter 
and  about  which  he  then  believed — August  15 — he  then  believed  there  waa 
ground  for  resentment.  He  tells  you  freely,  flatly,  and  squarely  that  he  knew 
of  no  resentment.  The  Tate  incident  was  under  investigation,  and  I  submit 
that  any  reasonable  man  as  a  post  commander,  when  he  has  a  matter  under 
investigation  with  a  member  of  a  brother  or  sister  service  of  the  Government, 
is  not  going  to  assume  that  his  men  are  going  to  have  resentment  about  that 
until  the  matter  is  settled. 

Now,  the  only  other  incident  in  that  that's  worthy  of  consideration  is  the 
Evans  incident  itself.  Is  that  an  incident  that's  going  to  create  resentment  on 
the  part  of  the  enlisted  men?  Certainly  not.  Not  a  resentment  directed  toward 
Mr.  Evans,  because  there  is  nothing  to  show  they  went  anywhere  near  Mr.  Evans. 
And,  by  the  way,  I  want  to  speak  of  a — Mr.  Evans  came  before  this  court  and 
gave  pretty  straight  testimony,  and  he  is  the  only  man  of  all  others,  the  only 
man,  in  fact,  of  all  those  witnesses,  who  was  close  enough  to  have  identified 
a  single  negro  man  that  night.  If  we  believe  him,  and  we  have  a  right  to  be- 
lieve him  in  certain  parts  of  his  evidence,  then  he  did  see  a  man  in  recognizing 
distance  that  night  But  you  will  recall  his  evidence  showed  this  was  thirty 
or  thirty-five  minutes  after  the  firing  began.  It  was  eight,  or  thereabouts,  min- 
utes after  the  whole  thing  was  concluded.  Now,  then,  it  Is  a  fact  that  there 
were  some  6  or  8  other  negroes  in  the  town  and  specifically  2  negroes,  you  under- 
stand, who  kept  a  saloon  over  there  known  as  Allison's  saloon,  any  one  of 
whom  might  have  been — and  I  submit  probably  was — one  of  these  negroes  than 
any  other  negroes  of  this  command  who  had  long  before  that  been  formed  and 
out  on  the  wall.  A  reasonable  man  can't  have,  and  there  isn't  anything  to 
show  resentment  toward  this  man  Evans  and  his  family,  so  it  must  have  been 
the  bars  that  produced  it  all.  But  it  is  limited  to  two  incidents,  pure  and 
simple,  and  there  is  no  evidence  to  support — on  the  contrary,  so  far  as  Major 
Penrose  knows — the  feeling  of  resentment  in  regard  to  all  these  incidents.  In- 
cluding the  separate  bars,  was  that  the  men  had  decided  to  accept  it  and  It 
was  all  right,  and  he  took  pains,  mark  you,  to  find  out  about  it.  It  is  true, 
and  we  admit  it,  that  Mr.  Evans  came  in  there  and  gave  Major  Penrose  the  first 
notice  he  had  that  his  wife  had  been  assaulted.  I  have  said  once  before  to  this 
court  that  there  isn't  one  scintilla  of  evidence  to  show  she  was  assaulted.  I 
don't  believe  it,  and  never  will.  Suspicion  was  against  It,  but  Major  Penrose, 
like  any  sensible  man  who  knows  the  sentiment  when  a  negro  is  alleged  to 
have  assaulted  a  white  woman,  took  the  precautions  that  we  think  any  post 
commander  would  have  taken  immediately  to  see  that  his  passes  should  be  cut 
off  that  night.  They  were  cut  off  at  8  o'clock,  and  he  took  unusual  precautions, 
mark  you,  to  see  that  members  of  his  command  were  bade  in  the  post. 

It  is  alleged  he  gave  no  orders  to  Captain  Macklin.  Did  he?  He  told  Cap- 
tain Macklin,  as  officer  of  the  day,  passes  would  be  revoked  at  8  o'clock,  when 
all  men  would  be  in;  consented  to  Captain  Macklin  going  down  himself  to 
check  up.    And  this  order  of  Captain  Macklin  was  given  to  the  guards  at^l  ^% 
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that  command  when  reported  that  they  are  all  in?  Why  should  he?  Or  to 
restrain  them  when  they  are  all  in? 

Now,  then,  just  one  final  thing.  It  is  alleged  that  ^y  reason  of  this  failure 
to  do  all  this  Major  Penrose  is  guilty  of  this  alleged  assault  It  is  a  direct 
result  from  that  It  is  so  absurd  that  I  am  not  going  to  argue  that  proposition 
at  all.  Any  man — ^I  don't  care  who  he  is,  and  I  don't  purpose  to  apologize  for 
making  the  remarlt — any  man,  I  don't  care  what  his  experience  or  what  his 
intelligence,  who  would  pretend  to  Imow  or  foresee  what  was  going  to  happen 
that  night,  possesses  a  divine  insight  that  you  can  not  expect;  and  I  hope  to 
God  the  day  will  never  come  when  you  will  expect  such  insight  from  command- 
ing officers  of  posts. 

I  have  been,  may  it  please  the  court,  in  exactly  the  same  position.  The  very 
night  Major  Penrose  telegraphed  me  I  was  sitting  at  my  table  eating  dinner,  and 
had  just  finished  reading  his  telegram,  when  my  telephone  rang  and  I  was  in- 
formed that  80  to  100  of  my  men  were  down  in  the  city  of  Columbus,  Ohio, 
''raising  hell,"  as  somebody  has  said.  And  they  were.  Fortunately,  the 
majority  of  them  were  recruits,  some  old  soldiers  mixed  in  with  them.  For- 
tunately, my  nonconmiissioned  officers  were  not  involved;  it  was  early  in  the 
evening ;  it  was  dinner  time,  and  I  could  get  at  these  men,  I  could  reach  them 
by  telephone,  and  we  managed  to  catch  a  few  of  them;  but  what  would  have 
been  the  case  had  I  been  wakened  in  the  middle  of  the  night,  without  one  single 
word  of  premonition?  What's  the  measure  of  responsibility  ypu  are  going  to 
hold  me  to?  And  I  tell  you  frankly  that  neither  I  nor  anybody  would  have 
detected  any  men;  but  we  did  detect  them  and  that  we  did  it  is  a  matter  of 
history,  and  we  charged  the  damage  to  each  man  we  detected  and  charged  it  up 
on  the  roll  under  the  article  of  war  covering  that  point. 

One  word  more,  and  I  am  finished.  In  connection  with  this  foresight  I  want 
to  call  your  attention  to  remarks  made  by  General  Roberts,  now  on  the  retired 
list  who  investigated  a  similar  case:  "The  discipline  of  Fort  Bliss  may  be 

classed  as  excellent;  Captain  is  an  exceptionally  sensible  and  efficient 

officer,  and  yet  this  trouble  occurred  and  will  perhaps  occur  when  least  expected 
at  some  other  point ;  and  human  foresight  can  not  guard  against  it"  To  sup- 
port this  and  to  show  you  the  measure  of  responsibility  Major  Blocksom  had  at 
the  time  he  made  this  inspection,  I  quote  you  from  what  is  in  evidence: 
"Although  the  act  probably  preconcerted,  do  not  think  commanding  officer  could 
have  foreseen  it."  And  later  you  will  recall  he  said :  "  Major  Penrose  was  doing 
everything  he  possibly  could  to  detect  the  alleged  criminals." 

Befdre  I  leave  it,  I  believe  I  neglected  to  call  the  court's  attention  to  one 
thing.  The  only  evidence  found  by  Major  Penrose's  agents  of  the  actual  shoot- 
ing was  certain  shells.  They  were  found  at  the  mouth  of  the  alley,  and  they 
were  found  in  a  little  place  whose  radius  is  less  than  15  inches,  as  I  recall  it 
That  fact  is  significant  to  me  to  this  extent :  That  these  were  certainly  thrown 
down  there  for  some  purpose,  there  were  four  or  five  clips  and  some  seven, 
eight  or  nine  shells,  the  two  didn't  fit  together  at  all ;  that  is,  the  number  of 
clips  didn't  correspond  to  number  of  shells  at  all,  and  certainly  neither  of  them 
in  the  position  in  which  they  lay  that  night  would  correspond  to  shells  that  had 
been  fired,  because,  as  you  know,  shells  thrown  out  from  a  gun  in  a  natural 
order  would  have  scattered  all  around  that  section,  and  these  were  absolutely 
the  only  shells  found  by  members  of  that  command,  although  they  searched 
along  the  galleries,  all  inside  there,  and  up  and  down  that  wall,  so  that  that 
evidence  is  certainly  negative  and  probably  leans  toward  the  side  of  the 
negroes. 

There  is  one  phase  of  this  that  appeals  to  me  as  a  soldier,  and  I  am  not  going 
to  stop  my  argument  without  calling  attention  to  it  and  that  is  this :  The  Gov- 
ernment of  the  United  States,  for  good  and  sufficient  reasons,  has  seen  fit  to 
organize  four  regiments  of  colored  troops.  The  Government  of  the  United 
States,  for  good  and  sufficient  reasons,  has  organized  certain  troops  of  Filipinos 
and  of  Porto  Ricans.  These  men  continue  what  we  call  an  '*  inferior  race," 
measured  by  our  standard  of  civilization.  But  we  become  a  world  power,  and, 
while  I  recognize  and  appreciate  that,  certainly  during  this  generation,  there 
is  going  to  be  a  prejudice  against  the  negro,  I  certainly  hope,  for  the  good  of 
this  country — and  we  are  going  to  need  It  soon — I  certainly  hope,  for  the  good 
of  this  country,  that  the  time  is  not  very  far  distant  when  the  uniform  of  the 
United  States  will  protect  the  black  man  or  the  brown  man,  just  as  it  does  the 
white  man.  That  prejudice  is  of  that  general  nature  that  we  all  recognize 
against  the  negro  race  and  against  inferior  races«  but  v^^itlVeN^V^TV^  ^^ss^)^x^s^. 
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troops  bad  threatened  to  use  bail  cartridges  against  them  at  maneurers,  and 
that  they  themselves  were  not  to  be  sent  to  the  maneuvers  at  Gamp  Mabry 
tor  fear  of  trouble.  The  Twenty-fifth  Infantry  had  ser^-ed  some  time  at  Fort 
Niobrara  before  it  was  ordered  to  Texas.  Target  practice  was  held  only  a  few 
we^B  before  the  troops  left — abundant  opportunity  for  individuals  to  have 
secured  plenty  of  ammunition  without  detection. 

Then  came  the  journey  to  Texas  and  to  Brownsville.  There  the  soldiers 
found  BespAmte  bars  put  up  for  them  in  saloons — they  who,  at  Valentine,  Nebr., 
had  never  been  accustomed  to  any  such  discrimination  on  account  of  color. 
It  was  only  a  day  or  so  before  the  entire  command  felt  the  changed  condition 
of  affairs.  Scarcely  any  of  them  ever  went  to  saloons  owned  or  operated  by 
white  men  after  the  first  few  days.  They  patronized  the  Mexican  saloons 
instead,  until  one  of  their  own  comrades,  just  before  pay  day,  and  after  being 
dlschai^ged  from  the  service,  started  up  a  little  saloon  not  far  from  the  limits 
of  the  post  Here  the  soldiers  congregated  on  pay  day,  two  days  before  the 
shooting,  and  doubtless  discussed  conditions  with  fullness  of  heart  and  sadness 
of  spirit  The  Newton-Tate  affair,  Bal<er-Keid  affair,  the  Adair  affair,  and 
others  doubtless  made  a  deep  impression  ui>on  the  men  concerned,  and  to  a 
lesser  degree,  possibly,  upon  their  friends  and  comrades ;  but  there  is  no  doubt 
there  was  an  undercurrent  of  feeling  in  the  command  at  this  time  and  that  the 
things  were  talked  over  among  the  men.  Human  nature  is  the  same,  whether 
a  man  be  white  or  black,  and  no  man  will  stand  to  see  what  he  thinks  his 
rights  trampled  upon  without  having  a  deep  feeling  of  revenge.  All  the  white 
men  concerned  in  the  three  cases  just  cited  were  customs  ofllcials,  and  it  is 
but  reasonable  to  believe  that  against  that  class  of  men  there  was  a  decided 
feeling  of  resentment  on  the  part  of  the  soldiers.  The  men  did  not  like  Browns- 
yille  after  they  got  there;  that  much  is  certain.  There  has  also  been  some 
evidence  introduced  to  show  that  Brownsville  did  not  particularly  like  the 
colored  soldier,  even  before  his  arrival.  Be  that  feeling  as  it  may,  there  is  no 
doubt  but  that  after  the  attempted  assault  uix)n  Mrs.  Evans  the  feeling  of  the 
townspeople — not  only  against  her  assailant,  but  also  against  his  comrades — 
ran  very  high ;  so  much  so  that  the  mayor  of  the  city  advised  the  commanding 
ofBcer  of  the  post  to  keep  his  men  in  the  post  that  night. 

At  retreat  on  the  evening  of  the  13th  of  August  orders  were  issued  for  all 
men  to  be  in  the  post  at  8  o'clock.  Patrols  were  sent  out  from  each  company 
and  the  guard  and  all  men  found  outside  ordered  back.  Corporal  Wheeler 
himself  ordered  back  20  or  30  men.  The  men  doubtless  knew  that  the 
Issuance  of  this  order  was  the  result  of  feeling  against  them  in  the  town. 
The  large  majority  doubtless  obeyed  the  order  without  any  more  grumbling 
than  that  to  which  every  soldier,  white  or  black,  believes  he  Is  entitled- 
Others  doubtless  grumbled  and  growled  considerably  more,  and  some  grumbled 
and  growled  about  it  long  enough  and  strenuously  enougli  to  finally  cause  some 
of  the  men,  mainly  and  in  all  probability  sonic  of  the  men  of  short  service,  who 
bad  never  lived  in  the  South  before,  to  make  up  their  minds  to  show  the 
townspeople  a  thing  or  two  about  shooting.  Doubtless  even  before  this  time 
there  were  some  few  men  in  wliose  liearts  the  desire  for  revenge  ui)on  the 
townspeople  was  great  who  had  planned  to  do  some  shooting  on  their  own 
account  that  very  night.  However  that  may  be,  at  or  near  midnight,  August 
13,  1906,  were  fired  the  shots  that,  like  the  first  shot  at  I^exington,  were  only 
too  soon  to  be  "  heard  around  the  world." 

There  are  some  himdre<ls  of  pages — plenty  of  evldenc^e — to  show  beyond 
doubt  that  the  main  shooting  began  in  rear  of  B  and  C  Company  barracks, 
inside  the  wall — that  shots  were  fired  (»ven  from  the  upiK»r  gallery  of  the  bar- 
racks of  Company  B.  A  numl)er  of  witnesws  saw  this  band  of  soldiers,  twelve 
or  fifteen  in  number — saw  them  jump  the  garrison  wall — saw  them  cross  Fif- 
teenth street  and  enter  the  alley.  At  the  corner  of  the  alley  and  Fourteenth 
street  several  others  saw  tliem  plainly  in  the  50- foot  street  below.  At  the  next 
corner  they  were  seen,  and  tlieir  voi<es  re<*ognized  as  negro  voict'S  by  a  niunlH^r 
of  witnesses.  Here  it  was  that  th<»  mayor  of  tlie  city  picked  up  sliells  within 
two  hours  after  the  shooting,  as  well  as  otliers  later  on,  almost  in  front  of  the 
house  of  Mr.  Starck,  the  customs  ofHcIal  living  next  door  to  Mr.  Tate,  against 
whom  the  soldiers  had  a  particularly  deep  grievance,  and  these  sh(»lls  were  all 
used  and  manufactured  for  the  United  8tat(^s  Springfield  rifie,  uKKlel  1iK):{. 

The  band  of  raiders,  it  was  apparent  had  split  at  the  corner  of  Thirteenth 
and  the  alley,. part  of  them  scurrying  alon«;  to  shoot  up  the  Tate  house  and 
the  others  continuing  up  the  alley  to  shoot  into  Tillman's  saloon — the  nearest 
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plains  why  It  was  that  a  larger  number  of  bullets  sufficiently  unbroken  to  be 
readily  Identified  was  not  found  after  the  shooting. 

As  to  the  unidentified  bullet  dug  out  of  a  post  on  Elizabeth  street  by  means  of 
a  bit  and  brace  long  weeks  after  the  shooting  by  one  of  defense's  witnesses,  the 
testimony  showed  plainly  that  the  bullet  could  as  easily  have  been  a  .30-caliber 
Springfield  bullet  as  a  .45-caliber  pistol  bullet  It  may  have  been  either  a  regu- 
lar steel-jacketed  bullet  which  had  become  deformed — lost  its  steel  Jacket  In 
passing  through  Tillman's  saloon  en  route  to  its  final  resting  place  in  the  post 
or  It  might  have  been  one  of  the  .30-caliber  lead-guard  bullets,  such  as  C  Com- 
pany was  provided  with.  A  few  lead  filings  extracted  from  a  hole  with  a  bit 
and  brace  hardly  identify  a  bullet  as  to  caliber,  and  the  fact  that  these  filings 
could  be  safely  tucked  away  in  a  cigarette  paper  show  they  could  not  have  been 
very  considerable  Ib  amount 

Every  one  of  the  cartridges,  empty  shells,  and  clips  found  at  dawn  on  the 
14th  in  the  now  famous  Cowen  alley  and  in  the  neighboring  streets  was  a 
product  of  the  Gk>vemment  arsenal  at  Frankford.  Every  one  of  the  bullets 
found,  whether  dug  out  of  the  dining-room  door  in  the  Yturria  house,  in  the 
well  top  in  the  side  yard,  back  of  the  mirror  in  the  Cowen  house,  or  from  its 
cozy  nest  in  the  Garza  cupboard,  was  a  Springfield  bullet,  fired  from  a  United 
States  Army  Springfield  rifie,  model  1903.  The  mark  of  the  four  lands,  equally 
spaced,  were  too  plain  to  be  mistaken.  The  laymen  and  the  army  officers  who 
examined  them  did  not  need  any  microscope  to  see  there  were  not  six  land 
marks  on  them. 

The  United  States  Springfield  cartridge,  caliber  ^0,  according  to  the  testi- 
mony of  some  of  defense's  own  experts,  can  not  be  fired  from  a  Krag-J(5rgensen 
rifle.  No  evidence  has  been  introduced  to  show  it  can  be  fired  from  a  Mauser, 
Manlicher,  or  any  other  foreign  rifie  that  were  quoted  so  freely  by  the  defense 
in  the  cross-examination  of  some  of  the  witnesses  brought  on  earlier  in  the 
trial.  And  there  was  no  Manlicher  or  Mauser,  and  but  one  Krag  in  all  of 
BrownsTiUe,  unless  our  information  is  greatly  at  fault 

As  has  been  shown  by  experts  introduced  by  the  defense,  as  well  as  the  prose- 
cution, it  is  practically  impossible  to  purchase  .30-caliber  cartridges  of  any 
kind  lliat  have  full  metal-Jacketed  bullets  at  any  of  the  principal  gun  stores 
or  hardware  stores  in  this  city,  and  how  much  more  difficult  in  Laredo  and 
Brownsville. 

Of  the  11,161  rifies,  model  1903,  described  in  a  Government  publication,  and 
which  counsel  for  defense  mentioned  as  having  been  shipped  to  the  governor 
of  TexBB  in  1903  or  1904,  and  which  counsel  assumed  must  have  been  Spring- 
field  rifles,  model  1903,  we  have  heard  no  more  since  counsel  concluded  to  look 
further  into  the  matter. 

The  .30-callber  Winchester  rifie,  model  1905,  is  the  only  rifie  on  the  market 
to-day,  so  far  as  evidence  or  our  information  goes,  that  will  even  chamber  the 
Springfield  cartridge  made  for  the  United  States  Army  rifie.  This  Winchester 
Is  the  one  that  has  not  come  into  favor 

By  counsel : 

We  challenge  that  statement  The  evidence  shows  the  reverse — ^that  there 
aie  three  others. 

By  judge-advocate: 

We  do  Bot  think  the  remarks  of  counsel  are  pertinent  at  this  time. 

By  counsel: 

May  it  please  the  court  the  counsel  has  a  right  at  any  time  to  challenge  the 
record  for  misquotation  of  the  evidence. 

By  judge-advocate: 

As  counsel  has  said  repeatedly,  remarks  of  counsel  or  Judge-advocate  are  not 
evidence. 

(Assistant  judge-advocate  continued.) 

In  this  connection  I  would  like  to  state,  too,  that  the  label  pasted  on  the  side 
of  a  box  of  cartridges,  and  which  contains  the  maker's  guaranty  for  that 
ammunition  and  for  certain  well-known  rifies  when  that  ammunition  is  used 
in  them,  is  no  evidence  whatever  that  those  rifles  ever  have  been  made  and  put 
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